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JUDGES 

t 

or  THE 

Courts  Reported  During  the  Period  Covered  by  this  Volume. 


ST7PREME  COUET— First  Department. 

Justices  of  the  Appellate  Diomon. 
CHA.RLES  H.  VAN  BRUNT,  Puesidino  JusTioa. 

ASSOCIATE  JUSTICES. 

GEORGE  a  BARRETT.  EDWARD  PATTERSON. 

WILLIAM  RUMSEY.  MORGAN  J.  O'BRIEN. 

CHESTER  B.  McLaughlin,    george  l.  ingrahajl 

Justices  of  the  Appellate  Term,^ 
JOHN  J.  FREEDMAN.  Presiding  Justice. 

ASSOCIATE  JUSTICES. 

CHARLES  F.  MacLBAN.  DAVID  LEVENTRITT. 

Justices  of  the  First  District, 


GEORGE  C.  BARRETT. 
ABRAHAM  R  LAWRENCE. 
CHARLES  H.  VAN  BRUNT. 
EDWARD  PATTERSON. 
MORGAN  J.  O'BRIEN. 
GEORGE  L.  INGRAHAM. 
CHARLES  H.  TRUAX. 
FREDERICK  SMYTIL 
CHARLES  F.  MacLEAN. 
JOSEPH  F.  DALY.« 
HENRY  R.  BEEKMAN. 
MILES  BEACH. 


HENRY  W.  BOOKSTAVBR. 
HENRY  BISCHOFF.  Jr. 
ROGER  A.  PRYOR8 
LEONARD  A.  GIEGERICH. 
WILLIAM  N.  COHEN.* 
JOHN  J.  FREEDMAN. 
P.  HENRY  DUGRO. 
DAVID  McADAM. 
HENRY  A.  GILDERSLEEVB. 
FRANCIS  M.  SCOTT. 
GEORGE  P.  ANDREWS.^ 
JAMES  M.  FITZGERALD* 


DAVID  LEVENTRITT.7 

*  Assignments  made  for  the  year  1899,  by  the  Justices  ol  the  Supreme  Court,  Ap- 
pellate Division,  First  Department 
*Term  expired. 

'Retired  on  account  of  age  limit 
•Term  expired. 

! Succeeded  Joseph  F.  Daly,  January  2,  1S99, 
••Succeeded  Roger  A.  Pryor,  January  2,  18Ml 
^  Succeeded  W.  N.  Cohen,  January  2, 1899. 
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Second  Department. 

Justices  of  the  Appellale  Dicwmx. 
WILLIAM  W.  GOODRICH.  Presiding  Justice. 

ASSOCIATE  justices. 

EDGAR  M.  CULLEN.  EDWARD  W.  HATCa 

WILLARD  BARTLETT.  JOHN  WOODWARD. 

Justices  cf  the  Secmid  District. 

EDGAR  M.  CULLEN.  JESSE  JOHNSON.* 

WILLARD  BARTLETT.  WJIIJAM  W.  GOODRICH. 

WILLIAM  J.  GAYNOR.  SAMUEL  T.  MADDOX. 

WILMOT  M.  SMITH.  MICHAEL  H.  HIliSCHBERa 

MARTIN  J.  KEOGH.  GARRET  J.  GARRET80N. 

WILLIAM  D.  DICKEY.  JOSIAH  T.  MAREAN.» 

AUGUSTUS  VAN  WYCK.»  ALMET  F.  JENK8.* 


Third  Department. 

Justices  of  the  Appdiate  Dicisum, 
CHARLES  E.  PARKER.  Presiding  Justice. 

ASSOCIATE  justices. 

JUDSON  &  LANDON.  JOHN  R  PUTNAM, 

D.  CADY  HERRICK.  MILTON  H.  MERWIN. 

Justices  of  the  T%ird  District. 

SAMUEL  EDWARDS.  ALDEN  CHESTER 

EDGAR  L.  FURSMAN.  BMORY  A.  CHASE. 

D.  CADY  HERRICK.  ALPHEUS  T.  CLEARWATER.* 

JAMES  A.  BETTa« 

Justices  of  the  Fourth  District, 

JUDSON  S.  LANDON.  MARTIN  L.  STOVER 

JOHN  R  PUTNAM.  LESLIE  W.  RUSSELL. 

6.  ALONZO  KELLOGG.  CHESTER  B.  McLAUGHLIN. 

Justices  of  the  Sixth  District, 

DAVID  L.  FOLLETT.  WALTER  LLOYD  ^MI^H. 

CHARLES  E.  PARKER  GEORGE  F.  LYOX. 

GERRIT  A.  FORBES.  BURR  MATTICR 

1  Resigned. 

-Term  expired. 

■Elected  to  succeed  Augustus  Van  Wyck,  January  2,  1899. 

^Elected  to  succeed  Jesse  Johnson,  January  2.  Ib99. 

'Term  expired  January  3,  1899. 

"Elected  November,  1898,  to  succeed  A.  T.  Clearwater. 
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Fourth  Department. 

Justices  of  ike  Appellate  Division. 
GEORGE  A.  HARDIN,  Presiding  Justice. 

ASSOCIATE  JUSTICES. 

DAVID  L.  FOLLETT.  HAMILTON  WARD* 

WILLIAM  H.  ADAMS.  PETER  B.  McLENNAN.» 

MANLY  C.  GREEN.  1  ALFRED  SPRING.* 

Judices  of  the  HjVi  District, 

GEORGE  A.  HARDIN.  MAURICE  L.  WRIGHT. 

MILTON  n.  MERWIN.  PETER  B.  McLENNAN.» 

PARDON  C.  WILLIAMS.*  WILLIAM  £.  SCRIPTURE. 

FRANK  H.  HISCOCK. 

Justices  of  the  SevenUi  District. 

CHARLES  C.  DWIGHT.  JOHN  M.  DAVY. 

WILLIAM  RUMSEY.  WILLIAM  E.  WERNER 

WILLIAM  H.  ADAMS.  JAMES  W.  DUNWELL. 

EDWIN  A.  NASH. 

Jvt<tices  of  the  Eighth  District. 

HENRY  A.  CHILDS.  FRANK  C.  LAUGHLIN. 

JOHN  S.  LAMBERT.  ROBERT  C.  TITUS. 

HAMILTON  WARD*  TRUMAN  C.  WHITE. 

MANLY  C.  GREEN.  1  WARREN  B.  HOOKER« 

ALFRED  SPRING.  DANIEL  J.  KENEFICK.^ 


CITY  COURT  OF  NEW  YORK. 

JAMES  M.  FITZSIMONS,  Chief  Justice. 

JOHN  H.  McCarthy.  edward  f.  o'dwyer 

LEWIS  J.  CONLAN.  W.  M.  K.  OLCOTT.* 

JOHN  P.  SCHUCHMAN.  THEODORE  F.  HASCALL  • 

"Died  October  10,  1898. 
•Died  December  28,  1898. 

*  Assigned  in  November,  1808,  to  Appellate  Division,  to  succeed  Mr.  Justice  Green. 

*  A  ppolnted  January  9,  1899,  to  succeed  Hamilton  Ward. 

*  Re-elected. 

*  Appointed  November,  1898,  by  Governor,  to  succeed  Mr.  Justice  Green. 
"*  Appointed  December  81, 1898,  to  succeed  Hamilton  Ward. 

•Term  expired. 

•Elected  January  1, 1899,  to  succeed  W.  M.  K.  Olcott 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


CASES  REPORTED. 


Pago 
AaroDson   T.    DaTid    Mayer   Brewing    Co. 

•Citj-  Ct.  N.   Y.) 387 

Aun>iL<on    r.    David    Mayer    Brewing    CJo. 

(CiiyCt.  N.  Y.) 300 

Acker  t.  Sayniach  (Sap.) 1025 

Acker.  MerraU  &  Ck)ndit,  Dunn  v.  (Sup.).  .lOCU 

Adirondack  R.  Co.,  People  v.  (Sup.) 869 

Adler.  Sommer  t.  (City  Ct.  N.  Y.) U16 

AUiert  T.  Manhattan  K.  Co.  (Sup.) 1104 

Aldpn,  Dieckerhoff  t.  (Sup.) 1106 

Alker  t.  Rhoads  (Sup.) 1104 

Allen.  Dean  v.  (Sup.) 1106 

Alt  T.  (iray  (Sup.) 657 

Alt  T.  (iray  (Sup.) 1104 

Altworth  V.  Flynn  (City  Ct.  N.  Y.) 1104 

American  Copiier  Co.  v.  Lowther  (Sup.) ....  538 

American  Lumber  Co.,  Walsh  t.  (Sup.) 1118 

American  Motor  Co.,  Mjiury  v.  (Sup.) 316 

American  Ribbon  Co.,  Tnyler  v.  (Sup.) 667 

Arunconda    Copper-Min.    Co.,    Lewisohn    v. 

»?*up.>  . . . .  _ 807 

Ai:den»n  v.  Daley  (Sup.) 511 

Anderson  t.    Niagara   Falls   &   L.   R.   Ck>. 

<Sup.) 1104 

Auderston,  Williamson  v.  (Sup.) 833 

.Vndreae  T.  Handler  (Sup.) 614 

Arjrare  v.  Blackman  (Sup.) 412 

Arkaway,  Zeitlin  v.  (Sup.) 1058 

Arkenbnrfrh.  In  re  (Sup.) 523 

Amheim.  Shannon  v.  (Sup.) 1011) 

Arnold  T.  R.  Rothschild's  Sons  Co.  (Sup.)  IGl 

Aslen  T.  Village  of  Charlotte  (Sup.) 1104 

Atlantic  Alcatraz  Asphalt  Ck).,  Blanagan  v. 

'^'ip.) 18 

Atlas  S.  S.  Co..  Wamsley  v.  (Sup.) 284 

Aiford,  Lindernian  v.  (Sup.) 456 

A.  k  8.  Henry  &  Co.  v.  Tnlcott  (Sup.) 684 

Babcock  v.  Baker  (Sup.) 239 

Babcock,  Clements  v.  (Sup.) 527 

«»*H"<>ck     Printing-Press    Co.     v.     Ranous 

,  u^np.) 1104 

jWm,  (;Uroy  v.  (City  Ct.  N.  Y.) 1108 

Raechfold  v.  Clason  (Sup.) 502 

Baer.  Gardner  t.  (Ck).  Ct.) 1006 

^nWy  V.  Morning  Journal  Ass'n  (Sup.) . .  (505 

Raird  v.  Sheehan  (Sup.) 228 

Baker,  Babcock  v.  (Sup.) 230 

Baker,  Moore  v.   (Sup.) 1112 

Baker,  New  York  Life  Insurance  &  Trust 

('o.  V.  <Sup.) 618 

Baldwin  t.  Xesmyth  (Sup.) :ns 

Ballance,  Kernochan  v.  (Sup.) 132 

Ballio.  McKieman  t.  (Sup.) 949 

Bandler,  Andreae  v.  (Sup.) 614 

Bandler,  Seeman  t.  (Sup.) 210 

Bank  for  Savings,  McKeown  v.  (Sup.) 1080 

Bank  of  Metropolis  v.  Faber  (Sup.) 542 

56X.Y.S.  (vil) 


Page 

Barker,  People  T.  (Sup.) 1114 

Barkiey  v.  New  York  Cent.  &  H.  R.  R.  Co. 

(Sup.) 1104 

Barnes  v.  Masterson  (Sup.) 039 

Baruett,  In  re  (Sup.) 1104 

Barr,  Montgomery  v.  (Sup.) 1112 

Barrett  v.  Ctundry  (Sup.) 1104 

Barry  v.  City  of  New  York  (Sup.) 1049 

Bartle,  Warner  v.  (Sup.) 585 

Bartnik  v.  Erie  R.  Co.  (Sup.) 1104 

Baslor  v.  Hadsell  (Sup.) 1104 

Bataille,  Pluemacher  v.  (Sup.) 1114 

Bates,  Lowrey  v.  (Sup.) 197 

Bauland  Co.,  Whiting  Mfg.  Co.  v.  (Sup.)..  114 

Baylies,  Sandmann  v.  (Sup.) 1070 

Beakes,  Vogedes  v.  (Sup.) 662 

Becker,  Seelbach  v.  (Sup.) 111(> 

Bell   V.   Consolidated   Gas,    Electric    Light, 

Heat  &  Power  Co.  (Sup.) 780 

Beuient  v.  Snow  (Sup.) 1104 

Bemis,  Hedges  v.  (Sup.) 5t>6 

Bendit  >\  Third  Ave,  R.  Co.  (Sup.) 789 


.(Sup.. 
Envelope 


Co.,    Cohen   v. 


168 


Y.). 


.•»88 

271 

39(» 

26 


Berger,  Langer  v, 
Berlin   &   Jones 

(Sup.) 

Beriihard  v.  Coheu  (City  Ct.  N.  Y.). 
Bemhard,  Walteuberg  v.  (City  Ct.  N 
Bernheini,  Ertheiler  v.  (Sup.) ...... 

Berry  v.  Riddle  (Sup.) 1104 

Betz,  Krunienacker  v.  (Sup.) 1042 

Bickerd,  International  Food  Co.  v.  (Sup.).  .11()!» 

Bieber,  Mcl*aughlin  v.  (Sup.) 490 

Bieber,  McLaughlin  v.  (Sup.) 805 

Bierschenk  v.  King  (Sup.) (MHi 

Biglow  v.  Biglow  (Sup.) 794 

Billings,  Warner  v.  (Sup.) lllS 

Billings,  Williams  v.  (Sup.) 1119 

Bishop  V.  City  of  Gloversville  (Sup.) 1K34 

Blackman,  Argrave  v.  (Sup.) 412 

Bhikeman,  Grecnleaf  v.  (Sup.) 76 

Blanck  v.  Nelson  (Sup.) St»7 

Blauvelt  v.  Fox  (Sup.) 1105 

Bliss  V.  Winters  (Sup.) 362 

Bliss  V.  AVinters  (Sup.) 650 

Bloomfield,  Lester  v.  (Sup.) 1110 

Bloomingdale,  Aloyer  v.  (Sup.) 991 

Blum  V.  Langfeld  (Sup.) 298 

Blumberg  v.  Steinway  R.  Co.  of  Long  Is- 
land City  (Sup.) 1105 

Board  of  Contract  &  Apportionment  of  City 

of  Albany.  People  v.  (Sup.) 334 

Board  of  Health  of  City  of  Cohoes,  Cart- 
wright  V.  (Sup.) 731 

Board  of  Sup'rs  of  Erie  County,  People  v. 

(Sup.)  318 

Board  of  Sup'rs  of  Washington  County,  Peo- 
ple V.  (Sup.) 1114 

Boehm,  I-eituer  v.  (Sup.) 227 


Digitized  by 


Google 


vni 


56  NEW  YORK  SUPPLEMENT 
and  90  New  York  State  Reporter. 


Page 

Boehm,  Speckpian  v.  (Sup.) 758 

Bohnsack  v.  McDonald  (Sup.) 347 

Boker,  Union  Trust  Co.  of  Indianapolis  v. 

(Sup.)  550 

Bolte  V.  Third  Ave.  R.  Co.  (Sup.) 1038 

Bolton.  In  re  (Sup.) 1105 

Bonnel,  Simpson  v.  (Sup.) 225 

Bormay  v.  Van  Ness  (Sup.) 640 

Hostwick's  Estate,  In  re  (Sup.) 495 

!Bound  V.  Manhattan  R.  Co.  (Sup.) 1105 

Boyd  T.  Boyd  (Sup.) 760 

Boyd  T.  Jackson  (Sup.) 1105 

Brace  v.  City  of  Gloversville  (Sup.) 381 

Brady,  People  t.  (Sup.) 567 

Braumann  v.  Vanderpoel  (Sup.) 216 

Brennan  y.  Richardson  (Sup.) 428 

Bridpe,  In  re  (Sup.) 1105 

Broadway  Ferry  &  M.  A.  R.  Co.,  Kalfur  v. 

(Sup.) 1110 

Brock's  Commercial   Agency,   Campbell   v. 

(Sup.)  540 

Broderick,  In  re  (Sup.) 99 

Brooklyn  El.  R.  Co.,  Ryder  v.,  two  cases 

(Sup.) 1115 

Brooklyn    Heights    R.    Co.,    Mowbray    v. 

(Sup.)    1112 

Brooklyn  Heights  R.  Co.,  Pascooello  v.  (Sup.)  177 
Brooklyn  Jockey  Club,  Siegman  v.  (Sup.).  .1116 

Brown  v.  (ieorgi  iCMty  Ct.  N.  Y.) 851 

Brown  v.   ({eorgi   (Sup.) 92o 

Brown  t.  Mount  (Sup.) • .  613 

Brown,  Templeton  v.  (Sup.) 1118 

Brown.  Thayer  v.  (Sup.) 1118 

Brucato,  Fruit  Auction  Co.  v.  (Sup.) 1108 

Bruce  v.  Fiss  Doer  &  Carroll  Horse  Co. 

(Sup.)   234 

Bruck  T.  Feiner  (Sup.) 1025 

Brucker,  Lyman  v.  (Sup.) 767 

Brumme  v.  Herod  (Sup.) 670 

Brunnings,  Ricgelmau  v.  (Sup.) 7.55 

Bryant.  Rorasen  v.  (Sup.) 728 

Bucki  V.  Bucki  (Sup.) 4.39 

Buckley.  St.  John  v.  (Sup.) 635 

Buell,  Myers  v.  (Sup.) 1112 

Buffalo  City  Gas  Co.,  Rafferty  v.  (Sup.) 288 

Buffalo  Creek  R.  Co.  v.  Collins  (Sup.) 1105 

Buffalo  Ice  Co.,  In  re  (Sup.) 1105 

Building  Trades*  Club  of  City  of  New  York 

V.  Hausling  (Sup.) 1056 

Bungart,  Ludwig  v.  (Sup.) 51 

Bunker.  Rickerson  v.  (Sup.) 202 

Burger   y.    New    York    Vending-Mach.    Co. 

(Sup.) .1105 

Burhans  v.  Monier  (Sup.) 632 

Buniell  V.  Coles  (Sup.) 208 

Burnell  v.  Coles  (Sup.) 888 

Bush,  Darrow  v.   (Sup.) IICMJ 

Butler,  Duncklce  v.  (Sup.) 329 

Butler,  Duncklee  v.  (Sup.) 491 

Butler,  Sullivan  County  Club  v.  (Sup.) 1 

Cnllinan.  Graves  Elevator  Co.  v.  (Sup.T 1108 

Cameron  v.  McGrath  (Sup.) 1105 

Cameron  v.  New  York  El.  R.  Co.  (Sup.). ..  304 
Campbell   v.    Brock's   Commercial    Agency 

(Snp.) 540 

Campbell  v.  Lawrence  (Sup.) 1105 

Canada  Atl.  R.  (Do.,  Shannon  v.  (Sup.). ..  .1110 

Canavan  v.  O'Neill  (Sup. 1 1105 

Caprorale,  Gagliostro  v.  (Sup.) 1027 

Cardonner  v.  Metropolitan  St.  R.  Co.  (Sup.)  500 
Carr  v.  Maltby  (Sup.) 1105 


Pa.g 

Carr,  EUiott  v.  (Sup.) IIO 

Carr,  Le  Manqnais  v.  (Sup.) Ill 

Carr,  Maltby  v.  (Sup.) 1X1 

Carter  v.  Herbert  Booth  Kiug  &  Bro.  Pub. 

Co.  (City  Ct.  N.  Y.) :5X 

Cartwright  v.  Board  of  Health  of  City  of 

Cohoos  (Sup.) 73 

Cary,  In  re  (Sun.) < 

Casanges  v.   Ivaram  (Sup.) 21 ! 

Cassidy,  Delsalse  v.  (City  Ct.  N.  Y.) 3«: 

Catholic  Relief  &  Beneficiary  Aas'n,  McCor- 

mick  V.  (Sup.) OO." 

Catto.  Commercial  Bank  v.  (Sup.) IICM 

CeballoB.  Havana  City  R.  Co.  v.  (Sup.). . .  .    3«»4 
Central  Nat.  Bank  of  City  of  New  York, 

Delahunty  v.  (Sup.) 31 

Central   Vermont  R.   Co.,   Continental   Ins. 

Co.  of  New  York  v.  (Sup.) llO": 

Central  Vermont  R.  ('o..  Empire  State  Ins. 

Co.  of  New  York  v.  (Sup.) 11(37 

Central  Vermont  R.  Co.,  Lancashire  Ins.  Co. 

V.  (Sup.)   HOT 

Central  Vermont  R.  Co.,  London  Assur.  (ZJo. 

V.  (Sup.)   1107 

Central  Vermont  R.  Co.,  Phoenix  Assur.  Co. 

V.  (Snp.)   1107 

Central  Vermont  R.  Co.,  Springfield  Fire  & 

Marine  Ins.  Co.  v.  (Sup.) 11  (>7 

Chambers  v.  Feron  &  Ballou  Co.  (Sup.) . . .   3.*^^ 

Chapman  v.  Ogden,  two  cases  (Sup.) 73 

Chapman  v.  Syracuse  Rapid-Transit  R.  Co. 

(Sup.)    2r>o 

Chase,  Kochuian  v.  (Sup.) 111<» 

(^hase.  Loring  v,  (Sup.) 312 

Chemnitz  Co..  O'Brien  v.  (Sup.) llKi 

Chicago    Lumbering    Co.    of    Michigan    v. 

Hartman  (Sup.) 110."> 

Childs.  Stern  v.   (Sup.) 192 

(christian  Press  Ass'n  Pub.  Co.,  Murphy  v. 

(Sup.)   5J)7 

Christiansen  v.  Mendham  (City  Ct.  N.  Y.). .   6.V1 

Citizens'  Sav.  Bank  v.  Mooney  (Sup.) 54N 

Citizens'  Sav.  Bank  of  Stamford  v.  City  of 

New  York  (Sup.) 29.-> 

City  Gas  Co.,  In  re  (Sup.) 1108 

City  of  Brooklj'n  v.  Nassau  Electric  R.  (3o. 

(Sup.)  60<j 

City  of  Buffalo,  President,  etc.,  of  Delaware 

&  H.  Canal  Co.  v.  (Sup.) 97t? 

City  of  Gloversville,  Bishop  v.  (Sup.) IVH 

City  of  Gloversville,  Brace  v.  (Sup.) :^l 

City  of  New  York.  Barry  v.  (Sup.) 1049 

City  of  New  York,  Citizens'  Sav.  Bank  of 

Stamford  v.  (Sup.) 205 

City  of  New  York,  Doyle  v.  (Sup.) 441 

City  of  New  York,  Forbell  v.  (Sup.) 79(» 

(Mty  of  New  York,  Ford  v.  (Sup.) 4 

City  of  New  York,  (iushee  v.  (Sup.) 1002 

('ity  of  New  York,  Hendrickson  v.  (Sup.)..  5S() 

CSty  of  New  York,  Staley  v.  (Sup.) 2.{< 

City  of  YonkciY?,  Holder  v.  (Sup.) 912 

Clark,  In  re  (Sup.) 1105 

Clark  v.  New  York  Sanitary  Utilization  Co. 

(Sup.) 1100 

Clark.  SearlB  v.  (Sup.) UK; 

Clason.  Baechtold  v.  (Sup.) 502 

Clements  v.  Babcock  (Sup.) » .  527 

Clinton  Nat.  Bank  v.  National  Park  Bank 

of  New  York  (Sup.) 244 

Cody,   St.  Nicholas  Skating  &  Ice  Co.   v. 

(Sup.) ina-{ 

Cohen  V.  Berlin  &  Jones  Enveloi)e  Co.  (Sup.)  588 


Digitized  by  VjOOQIC 


CASES  REPORTED. 


Pag* 
«ohen,  Bernharf  ▼.  (City  Ct.  N.  Y.) 271 

•  Jk-ji,  Gair  ▼.  (Sup.) 180 

•■in  r.  David  Mayer  Brewing  Co.  (Sup.).  .  293 
''hiu  llirschman  v.  (Sup.) 602 

■  ..r.  People  v.  (Sup.) i>43 

•  It-r.   People  v.  (Sup.) 1072 

<  tr.  People  v.  (Sup.) 1114 

•  :-s.    Bunioll   V.   (Sup.) 208 

•  ^  Burnell  v.  (Sup.) 888 

'  .  :ms,  Buffalo  Crw>k  It.  Co.  v.  (Sup.) 1105 

-  ..lius.  Walton  V.  (Sup.) 1045 

■  •.umbian    Fire    Ins.    Co.,    Schlesinger    v. 
'>ip.»    37 

■  .T*»r,   Sumnu^rs  v.  (Sup.) 624 

•••mmercial  Bauk  v,  Catto  (Sup.) 1106 

I  'irmon    Conucil   of  City   of  Binghamton, 

Wo  .a  V.  (Sup.) 105 

«-n.mon  Council  of  City  of  Kingston,  Peo- 

iW  V.  <Sup.) 606 

'    uity's  Will,  In  re  (Sur.) 8&4 

« .'iiev  Island  &  B.  R.  Co.,  Coney  Island  & 

i;.  R.  Co.  T.  (Sup.) 508 

«    nvy  Uland  &  (I.  R.  Co.  v.  Coney  Island  & 

B.  R  Co.  (Supj 508 

•'inklin  v.  J<»hu  H.  Woodbury  Dcrmatolos;- 

ical  Inat.  (Sup.) 258 

'"^  lulon.  Lawpena*  v.  (Sup.) 345 

':..nneUan.  In  re  (Co.  Ct.) 157 

'^insolidated  Fruit-Jar  C3o.  v.  Wiener  (Sup.)  723 
< '  DuoUdated  Gas,  Electric  Light,  Heat  & 

Tower  Co..  BeH  v.  (Sup.) 780 

t^.ntiDeotal  Ins.  Co.  of  New  York  v.  Cen- 
tral Vermont  R.  Co.  (Sup.) 1107 

<"««tinental  Trust  Co..  Thompson  v.  (Sup.). .   743 

(Vnyngham.  Mullen  v.  (Sup,) 106 

•V-nyngton,  In  re  (Sup.) 1106 

•'•T^rstcwrn    &,    C.    V.    R.    Co.,    Judd    v. 

Sup.)   1110 

<    rbit  T.  Manhattan  R.O).  (Sup.) 1106 

•  •  r^^on.  Hellriegel  v.  (Sup.) 1109 

< '.^tlow  T.  Lewis  (Sup.) 110^> 

•  K,t:int,  Rice  v.  (Sup.) 351 

•'•wlt^    Engineering     Co.,    Vandegrift     v. 

.Sup.) . . .; ; 1118 

•  ..X  T.  Fleer  (Sup.) 1106 

•  01,  Mulligan  v.  (Sup.) 796 

<'oi,  Mnlligan  v.  (Slip.) 797 

•rawforf.  Mechanics'  Nat.  Bank  v.  (Sup.).  .1112 

•'reamer,  Reitman  ?.,  two  cases  (Sup.) 107S 

•^r««in.  Porter  v.  (Sup.) 200 

Criswell.  In  re  (Sup.) 1106 

Cropjiey  t.  Hanneman  (Sup.) 1106 

Ow-Town  St.  R.  Co.  of  Buffalo,  Winter  v. 

(Sap.) 1119 

Cnwe   T.    House   of    the   Good    Shepherd 

(Sup.)   223 

('mik^hank  v.  Cmikshank  (Sup.) ()99 

<"niik*ank  t.  Walah  (Sup.). 894 

•nff  T.  Heine  (City  Ct.  N.  Y.) 393 

ro-nmings  ▼.  Village  of  New  Rochelle  (Sup.)  701 

< -jmrnings,  Riley  v.  (Sup.) 60 

•'naninjfbam.  Duckworth  v.  (Sup.) 191 

Catting,  In  re  (Sup.) . . .  .^ 945 

Cuftinir.  In  re  (Sup.) 948 

^^tting.  Saalfield  v.  (Sup.) 343 

iHWv.  .AndemoQ  v.  (Sup.) 511 

Diitoo.  People  v.  (Sup.) 1114 

Omo  t.  Wormser  (Sup.) 474 

Ihniijer  r.  Deline  (Sup.) 354 


Page 

Darrow  v.   Bush   (Sup.) 1106 

Darey  v.  Davey  (Sup.) 1106 

David   Mayer   Brewing   Co.,    Aaronson   v. 

(City  Ct.  N.  yj 387 

David   Mayer   Brewing   CJo.,   Aaronson   r. 

(City  Ct.  N.  Y.) 390 

David  Mayer  Brewing  Co.,  Cohn  v.  (Sup.). .  293 

Dn  vis  v.  Solomon  (Sup.) 80 

Davis,  Smith  v.  (Sup.) 183 

Davitt  V.  National  Life  Ass'n  of  Hartford, 

Conn.  (Sup.) 839 

Day  V.  Weeks  (Sup.) 110(5 

Dean  v.  Allen  (Sup.) 1106 

Dean,  Driggs  v.  (Sup.) 1107 

De  Caumont  v.  Razines  (Sup.), (552 

Dedrick,  Sherwin-Williams  Co.  v.  (Sup.) . . .  657 

Deering  v.  Reilly  (Sup.) 704 

Docring  v.  Schreyer  (Sup.) 117 

De  Grauw  v.  Schinid  (Sup.) 593 

De  GrofP,  In  re  (Sup.) lliMS 

De  loia  v.  Metropolitan  St.  R.  Co.  (Sup.). . .  22 
Delnhunty  v.  Central  Nat.  Bank  of  City  of 

New  York  (Sup.) 39 

Delaware,    L.    &   W.   R.   Co.,    Getman   v. 

(Sup.)    1108 

Delaware  &  IL  Canal  Co.  v.  City  of  Buffalo 

(Sup.)    976 

Delaware   &   H.    Canal    Co.,    Dussault   v. 

(Sup.) 1107 

Delaware  &  H.   Canal   Co.,   Fejdowski  v. 

(Sup.) 1107 

Delaware  &  H.  Canal  Co..  Genet  v.,  two 

cases  (Sup.) 1000 

Deline,  Danziger  v.  (Sup.) 354 

Delsalse,  In  re  (City  Ct.  N.  Y.) 384 

Delsalse  v.  Cassidy  (City  Ct.  N.  Y.) 382 

Demcey,  Harris  v.  (Sup.) IIOS 

Dennison  v.  Musgrave  (City  Ct.  N.  Y.) 381 

Deiitermann  v.  Pollock  (Sup.) (534 

Devlin  v.  Hinnian  (Sup.) 11(K5 

Devoy  v.  New  York  Cut-Flower  Co.  (Sup.)..1106 
Devoy,  Philadelphia  &  R.  Coal  &  Iron  Co. 

v.  (Sup.) 315 

Dieckerhoff  v.  Alden  (Sup.) 1106 

Diehl  V.  Robinson  (Sup.) 110(> 

Diehl,  Holtz  v.  (Sup.) 841 

Dillon,  People  v.  (Sup.) 416 

Dodin  V.  Dodin  (Sup.) 78(5 

Donath  v.  Germania  Land  CJo.  (Sup.) 313 

Dorian,  Pinelite  v.  (Sup.) 915 

Doyle  v.  City  of  New  York  (Sup.) 441 

Driggs  v.  Dean  (Sup.) 1107 

Drisler,  Whitehouse  v.  (Sup.) 95 

Dry  Dock,  E.  B.  &  B.  R.  Co.,  Schiller  v. 

(Sup.)   1S4 

Duckworth  v.  Cunningham  (Sup.) 191 

Dunoklee  v.  Butler  (Sup.) 320 

Duncklee  v.  Butler  (Sup.) 491 

Dunham,  Sullivan  v.  (Sup.) 1117 

Dunn  V.  Acker,  Merrall  &  Condit  (Sup.) ...  1069 

Dunn.  Pconle  v.  (Sup.) 627 

Dupignac  v.  Quick  ((Jity  Ct.  N.  Y.) 385 

Duryea,  Hamershlag  v.  (Sup.) 615 

Dussault  v.  President,  etc.,  of  Delaware  & 

H.  Canal  Co.  (Sup.) 1107 

Dyatt  v.  Kiesselbach  (Sup.) 1107 

Dykman  v.  Kceney  (Sup.) 1107 

Early  v.  0*Brien  (Sup.) 1119 

Early,  O'Brien  v.  (Sup.) 1106 


Digitized  by  VjOOQIC 


56  NEW  YORK  SUPPLEMENT 
and  90  New  York  State  Reporter. 


Page 

Eckerson,  In  re  (Co.  Ct.) 373 

Edinger    t.    Northwestern    Life    Ins.    Co. 

(Sup.)    1107 

Edison  Electric  Illuminating  Co.,  Miner  y. 

(Sup.) 801 

EdiBon   Electric  Illuminating   Co.   o£   New 

York,  Gould  v.  (Sup.) 465 

Edson,  In  re  (Sup.) 409 

Edward  Thompson  Co..  Walker  v.  (Sup.). . .  326 

Egbert,  Melbourne  y.  (Sup.) 1017 

Egginton  v.  Uawkes  (Sup.) 1107 

Eidlitz,  White  y.  (Sup.) 629 

Elins,  Voriiis  v.  (Sup.) 134 

Elliott  V.  Carr  (Sup.) 1107 

Empire  State  Iuh.  Co.  of  New  York  y.  Cen- 
tral Vermont  U.  Co.  (Sup.) 1107 

Englund.  Marks  v.  (Sup.) 278 

Enos,  Petrie  r.  (Sup.) 1114 

Euri^ht  y.  FelUieimer  (Sup.) 366 

Erie  R.  Co.,  Bartnik  y.  (Sup.) 11(H 

Erie  R.  Co.,  House  y.  (Sup.) 1109 

Erie  R.  Co..  Klase  y.  (Sup.) 1110 

Erie  R.  Co..  Miller  y.,  two  cases  (Sup.) 1112 

Erie  R.  Co..  Valentine  v.  (Sup.) 1118 

Ernst  V.  Rutherford  &  Boiling  Springs  Gas 

Co.  (Sup.) 403 

Ertheiler  y.  Bernheim  (Sup.) 2b 

Eureka  Club,  Loois  y.  (Sup.) 66 

Eveline,  Willson  v.  (Sup.) 632 

Eyeline,  Willson  y.  (Sup.) 1119 

Eyeritt,  Ru  Ton  y.  (Sup.) 1115 

Faber  v.  Phillips  (Sup.) 1028 

Faber,  Bank  of  Metropolis -y.  (Sup.) 542 

Fair  v.  Mevey  (Sup.) 414 

Falkenberg,  Strasbourger  y.  (Sup.) 1117 

Falvey,  Tracy  y.  (Sup.) 1118 

Farmer,  In  re  (Sup.) 328 

Feiner,  Bruck  y.  (Sup.) 102'i 

Feist,  Hirsch  y.  (Sup.) 1109 

P>itner,  People  y.  (Sup.) 93 

Feitner,  People  v.  (Sup.) 407 

Fojdowski  V.  President,  etc.,  of  Delaware  & 

H.  Canal  Co.  (Sup.) •. 1107 

Fellheimer,  Enright  y.  (Sup.) 366 

Ferguson,  Stewart  y.  (Sup.) 1117 

Feron  &  Ballou  Co.,  Chambers  y.  (Sup.). . .  338 

Ferrigan,  In  re  (Sup.) 1107 

Finelite  y.  Dorian  (Sup.) 915 

Finkel  y.  Kohn  (Sup.) 569 

First   Nat.   Bank   of   City  of  Brooklyn  y. 

W^right   (Sup.)    308 

Fischer  v.  Metropolitan  Life  Ins.  Co.  (Sup.)  260 

Fischer,  Sturz  y.  (Sup.) 479 

Fisk  v.  Frank  (Sup.) 1107 

FiKk,  Kinsman  y.  (Sup.) 33 

Fiske,  In  re  (Sup.) 1107 

Fiss,  Doer  &  Carroll  Horse  Co.,  Bruce  y. 

(Sup.)   234 

Fitchett  y.  Muri)hy  (Sup.) 322 

Fitzperald  y.  Supreme  Council  of  Catholic 

Mut.    Ben.   Ass'n   (Sup.) 1005 

Five  Brothers'  Shoe  Corp.,  In  re  (Sup.) 1107 

Flanapran  y.  Atlantic  Alcatraz  Asphalt  Co. 

(Sup.)  18 

Fleer,  Cox  y.  (Sup.) 11(K5 

Flynn  v.  Nassau  Electric  R.  Co.  (Sup.) 1107 

Flynn,  Altworth  y.  (City  Ct.  N.  Y.) 1104 

Forliell  V.  City  of  New  York  (Sup.) 790 

Ford  V.  City  of  New  York  (Sup.) 4 

Fosdick  V.  Lyons  (Sup.) 942 


Foster,  In  re  (Sup.) 

Foster  y.  Foster  (Sup.) 

Fourth  Estate  Co.,  Hamilton  v.'  (City  Ct.  >r- 

Fourth  Nat.'  Bank 'of  City 'of  *New  *Yor'k  V- 

Mahon  (Sup.) . 

Fox,  Blauveft  y.  (Sup.) 

Frank.  Fisk  y.  (Sup.) . 

Frank,  Gould  Paper  Co.  y.  (Sup.) 

Frank,  Weinberg  y.  (Sup.) • 

Franklin,  In  re  (Sur.) 

Franklin  Nat.  Bank  y.  Lewis  (Sup.) 

Franklin   Nat.   Bank   y.    Mogul    Mfg.    Co. 

(Sup.) 

Freedman  y.  Hayemeyer  (Sup.) - 

French.  In  re  (Sup.) : 

Frey,  Tracy  y.  (Sup.) -  : 

Frey,  Wallace  y..  three  cases  (Sup.) : 

Friede  y.  Weissenthanner  (City  Ct.  N.  Y.> 
Friedlander  y.  New  York  Plate-Glass  Ins. 

Co.  (Sup.) 

Friends'  Social  &  Literary  Circle,  Lyman  v. 

(Sup.) 1 

Frischman  y.  Mandel  (Sup.) 1 

Fritz  V.  Tompkins  (Sup.) 

Fruit  Auction  Co.  y.  Brucato  (Sup.) 3 

Gabriel  y.  Sicilian  Asphalt  Pay.  Co.  (Sup.) 

Gagliostro  y.-  Caprorale  (Sup.) 1 

Gair  v.  0)hen  (Sup.) 

Gantz,  Rodkinson  v.  (Sup.) 

Gardner  y.  Baer  (Co.  Ct.) 3 

Gardner,  Persons  v.  (Sup.) 

Gearon  y.  Grwne  (Sup.) 

Geer,  Kruger  y.  (SupO 1 

Genesee  Iron  &  Brass  Works,  ^funson  v. 

(Sup.)   

Genesee  Iron  &  Brass  Works,  Munson  v. 

(Sup.)    r 

(ienet  v.  President,  etc.,  of  Delaware  &  H. 

Cunal  Co.,  two  cases  (Sup.) 1 

Georgi,  Brown  y.  (City  Ct.  N.  Y.) 

Georgi,  Brown  v.  (Sup.) 

Gerber  y.  Mandel  (Sup.) 1 

Germania  Land  Co..  Donath  y.  (Sup.) 

Getman    y.    Delaware,    L.    &    W.    R.    Co. 

(Sup.)    1 

Ghee  y.  Northern  Union  Gas  Co.  (Sup.) .... 

Gibney  y.  Reilly  (Sup.) 1  < 

Gillette,  People  y.,  two  cases  (Sup.) 1 

Gilroy  y.  Badger  (City  Ct.  N.  Y.) 1 

GoflF.  Swan  y.  (Sup.) < 

Goldberg   v.   Victor   (Sup.) 1( 

Goldberg,  Henessy  v.  (Sup.) 1 

Goldstein,  People  y.  (Sup.) ,' 

Goldstein,  W^eston  v.  ( Sup.) ' 

Gordon  y.  Van  CJott  (Sup.) i 

(Torman  y.  Stainthorpe  (Sup.) 1 

Gorman  y.  W^illiams  (Sup.) K 

Gottschalk  y.  Schock  (Sup.) : 

Crould  V.  liMison  Electric  Illuminating  Co.  of 

New  York  (Sup.) ^ 

Gould  Paper  Co.  y.  Frank  (Sup.) : 

Grant  v.  Griffith  (Sup.) '; 

Graves  Elevator  Co.  v.  Callinan  /Sjm.) . . . .  n 

Gray.  Alt  v.  (Sup.) ( 

Gray,  Alt  y.  (Sup.) I] 

Greene,  Gearon  v.  (Sup.) I 

Greene,  Squire  v.  (Sup.) { 

Greenleaf  y.  Blakemau  (Sup.) 

Greer,  In  re  (Sup.) J 


Digitized  by  VjOOQIC 


CASSS  R£PORT£D. 


^  Pace 

(firidley.  Morsan  t.  (Sap.) 1112 

jirifM  V.  Rochester  PrintiDg  Co.  (Sup.) ...  1108 

Niriffith,  Grant  r.  (Sup.) 791 

i;ri«  r.  Reed  (Co.  Ct) 1093 

<;nU  T,  HiU  (Sup.) 1108 

f;fns<  T.   Gross    (Sup.) 219 

Irintlrj.  Barrett  v.  (Sup.) 1104 

r^-bw  T.  City  of  New  York  (Sup.) 1002 

GHiltim  T.  Smith  (Sup.) 220 

Had«n.  Basier  ▼.  (Sup.) 11(H 

Hitemeyer,  Thames  Loan  &  Trust  Co.  t. 

•Sap.) 689 

Half,  irciair  t.  (Sup.) 1113 

Hj!1.  O'Rourke  v.  (Sup.) 471 

Ibmbon^-American  Packet  Co.,  Hurwitz  y. 

UltyCt.  N.  Y.) 379 

Hiiutrahlag  r.  Duryea  (Sup.) 615 

HamUton  t.  Fourth  Estate  Co.  (City  Ct.  N. 

Y.I i)m 

Hamilton  t.  Hamilton  (Sui^) 122 

Hamilton's  Will.  In  re  (Sup.) 945 

Hamilton**  Will,   In   re  (Sup.) 948 

Hammerac'hlag,  Jenkins  t.  (Sup.) 534 

HaDf-otk,  In  re  (Sup.) 1108 

H.innenuin.  Cropsey  r.  (Sup.) 1106 

Harden.  HarRraTes  Mills  v.  (Sup.) 937 

Hanlinif  t,  Jenkins,  four  cases  (Sup.) 1086 

Ilardinir,  Klein  v.  (Co.  Ct.) 861 

HanersTcs  Mills  v.  Harden  (Sup.) 937 

Hsrlem    Riyer    Lumber    &   Wood-Workinjr 

('(>..  Manhattan  Fire  Ins.  Co.  of  City  of 

.N>w  York  V.  (Sup,) 186 

Harrii  y.  Demcey  (Sup.) 1108 

Harris  y.  Tiiylor  (Sup.) 1108 

Halting  y.  Bosenfeld  (Sup.) 753 

Hartley  y.  Murtha  (Sup.) '. 686 

Hartnuin,  Chicasro  Lumbering  (3o.  of  Michi- 

nn  y.  (Sup.) 1105 

Harrier  t.  New  York  &  H.  K.  U.  Co.  (Sup.)  204 
Haszlacher  y.  Third  Aye.  R.  O).  (City  Ct. 

N.  Y.)    380 

Hatch  y.  Leonard  (Sup.) 489 

Hatch,  Moses  y.  (Sup.) 561 

'       "         Oil  Co.   of  New  York 


Haak  y.   Standard 

iSup.)   273 

Hansling.  Building  Trades*  Club  of  City  of 

Xfw  York  y.  (Sup.) laVi 

ilivana  City  R.  Co.  y.  Ceballos  (Sup.)....  360 

Havemeyer,  Freedman  y.  (Sup.) 97 

Havey  y.  Kelleher  (Sup.) 8S9 

Hariland  y.  Ridley  (Sup.) IIOS 

Havlin  y.  Krulish  (Sup.) 275 

Hawkes,  Eggiuton  y.  (Sup.) 1107 

Hawkins  y.  Ringler  (Sup.) 1108 

Harmann.  Rosenblatt  y.  (City  Ct.  N.  Y.). . .  378 

Hays  y.   Raplee  (Sup.) 1101) 

H»^ly.  Karlson  y.  (Sup.) 3(>1 

HHHYenrich  y.  Heavenrich  (Sup.) 45 

Hf <l^es  y.  Bemis  (Sup.) 5(56 

H.'ilberg,  Sonn  y.  (Sup.) 341 

Htilner,  William  McShnne  Co.  v.  (Sup.). .  ,1(HM 
Hi-imerdinger  y.  Lehigh  Val.  R.  Co.  (Sup.)  188 

Hpine.  Cuff  y.  (City  Ct.  N.  Y.) 393 

Heinrich  y.  Mack  (Co.  Ct.) 155 

Htllriegel  y.  Corson  (Sup.) 1109 

Flondrickson  y.  City  of  New  York  (Sup.) . . .   580 

H.-neaey  y.  Goldberg  (Sup.) 1109 

Henke  y.  New  York  El.  R.  Co.  (Sup.) 1109 

Hfrory  &  Co.  y.  Talcot^  (Sup.) 684 


Page 
Herbert  Booth  King  &  Bro.  Pub.  Ck).,  Car- 

ter  y.  (City  Ct.  N.  Y.) 382 

Herlyn,  Riker  v.  (Sup.) 1115 

Herod,  Brumme  y.  (Sup.) 670 

Herrick,  Piper  y.  (City  Ct.  N.  Y.) 386 

Heydenreich,  Lewis  y.  (Sup.) i . . ,  .1014 

Hickman  v.  Nassau  Electric  R.  O.  "(Sup.) . .  751 
Hickman  y.  Nassau  Electric  R.  Co.  (Sup.)..110O 

Hicks  y.  Magoun  (SupJ 484 

Highland  Mut.   Fire   Ins.   Co.,   People   v. 

(SupO  83 

Hill,  GJrill  y.  (Sup.) 1108 

Hill,  People  y.  (Sup.) 282 

Hinckel  y.  Stevens  (Sup.) 1109 

Hinmau,  Devlin  y.  (Sup.) 110(i 

Hirsch  v.  Feist  (Sup.) 1109 

Hirsch,  Lange  v.  (Sup.) •. 649 

Hirschman  v.  Cohn  (Sup.) 602 

Hochster,  Patterson  v.  (Sup.) 467 

Hodecker  v.  Hodecker  (Sup.) 954 

Hodge.  In  re  (Sup.) 1109 

Hoes,  Plasterstein  v.  (Sup.) 103 

Hoey,  Kelley  v.  (Sup.) 1110 

Hoflfman  Brewing  Co.,  Stern  y.  (Sup.) ....   188 

Hoggatt,  In  re  (Sup.) .^ llOl) 

Holder  v.  City  of  Youkers  (Sup.) 912 

Hollins  V.  Hubbard  (Sup.) 711 

Holmes  v.  Jones  (Sup.) 1109 

Holtz  V.  Diehl  (Sup.) 841 

Hosey,  Lewis  v.  (Sup.) 200 

Hosford  V.  New  York  Cent.  &  H.  R.  R.  Co. 

(Sup.)    933 

Hough  Cash-Recorder  (3o.  v.  Mo  wry  (Sup.)..1109 

House  y.  Erie  R.  Co.  (Sup.) 1109 

House  y.  House  (Sup.) 1109 

House   of   the   Good    Shepherd,    Crowe   y. 

(Sup.)   223 

Howard    Lockwood    &    Co.,    Jamison    y. 

(Sup.) 1085 

Howard  Lockwood  &  Co.,  Kiltz  v.  (Sup.).  .10^5 

Howell  v.  Howell  (Sup.) 1109 

Howell  v.  Wallace  (Sup.) 280 

Hoyt,  Thin  v.  (Sup.) 78 

Hubbard,  Hollins  v.  (Sup.) 711 

Hubbard,  Regener  v.  (Sup.) 173 

Hubbell,  People  v.  (Sup.) 642 

Huber  v.  Ryan  (Sup.) 135 

Hull  y.  Pearson  (Sup.) -olS 

Hurst,  In  re  (Sup.) 1109 

Hurst  V.  Hurst  (Sup.) 1109 

Hurwitz  V.  Hamburg-American  Packet  CJo. 

(City  Ct.  N.  Y.) 379 

Importers'  &  Traders'  Nat.  Bank,  Leconr  y. 

(Sup.) 356 

International  Food  Co.  v.  Bickerd  (Sup.). .  .1109 
Iseuman  v.  Miles  (Sup.) 420 

.Jackson,  Boyd  v.  (Sup.) 1105 

Jackson,  Nusbaumer  v.  (Sup.) 1113 

Jacob,  Lee  v.  (Sup.) 645 

Jamison  v.  Howard  Lockwood  &  Co.  (Sup.)..1085 

Jay,  Stibbard  v.  (Sup.) 777 

Jenkins  v.  Hammerschlag  (Sup.) 534 

Jenkins,  Harding  v.,  four  cases  (Sup.) 10S(> 

Johnes*  Estate.  In  re  (Sur.) 376 

John   H.   Woodbury   Dermatological    Inst, 

Conklin  v.   (Sup.) 258 

John  Pullman  &  Co..  Parker  v.  (Sup.) 734 

Johnson,  Waters  v.  (Sup.) 1118 

Digitized  by  VjOOQIC 


Xll 


56  NEW  TORK  SUPPLEMENT 
and  90  New  York  State  Reporter. 


Page 

Johnston  v.  Robinson  (Sup.) 1100 

Jones  V.  Menke  (Sup.) 1101) 

Jones,  Holmes  v.  (Sup.) IKJi) 

Jones,  Reiner  ▼.  (Sup.) 423 

Jones,  South  wick  v.  (Sup.) 1117 

Jordan,  Nossbaum  ▼.  (Co.  Ct.) 862 

Joseph  H.  Bauland  CJo.,  Whiting  Mfg.  Co. 

v.(8up.)?: 114 

Judd  V.  Cooperstowu  &  C.  V.R.  Co.  (Sup.)..1110 

Kahn,  Kayser  v.,  two  cases  (Sup.) 1110 

Kalfur  V.  Broadway  Ferry  &  M.  A.  U.  Co. 

(Sup.) 1110 

Karam,  C^asanges  v.  (Sup.) 212 

Karlson  v.  Heaiy  (Sup.) 361 

Kayser  y.  Kahn,  two  oases  (Sup.) , 1110 

Keeney,  Dykman  v.  (Sup.) 1107 

Kolleher.  Havey  ^v.  (Sup.) 889 

Keller,  People  v.  (Sup.) 1114 

Kelley  v.  Hoey  (Sun.) 1110 

Kelsey,  O'Horo  t.  (Sup.) 1113 

Kent  V.  Village  of  North  Tarry  town  (Sup.)  885 

Kern  v.  Lehigh  Val.  R.  Co.  (Sup.) 1110 

Kernochan  v.  Ballance  (Sup.) 132 

Keuflfel  V.  Walther  (Sup.) 1110 

Kiesselbach.  Dyatt  ▼.  (Sup.) 1107 

Kilts  V.  Howard  Lockwood  &  Co.  (Sup.).  .1085 

King  V.  Mott  (Sup.) 213 

King,  Bierschenk  v.  (Sup.) 696 

King  &  Bro.  Pub.  Co.,  Carter  t.  (City  Ct. 

N.Y.) 382 

Kinsman  v.  Flsk  (Sup.) 33 

Kircher,  Tracy  v.,  two  cases  (Sup.) 1118 

Klar,  Schneider  v.  (Sup.) I(i2:5 

Klase  T.  Erie  R.  Co.  (Sup.) 1110 

Klein,  In  re  (Sup.) 1110 

Klein  v.  Harding  (Co.  Ct.) 861 

Knabe,  Turl  v.  (Sup.) 1017 

Knapp  V.  Town  of  Palatine  (Sup.) 1110 

Kochman  v.  Chase  (Sup.) 1110 

Kohn,  Finkel  v.  (Sup.) 569 

Kopejzna  y.  Steinway  R.  Co.  of  Long  Island 

City  (Sup.) 1110 

Koster,  Bial  &  Co.,  RaflE  y.  (Sup.) 292 

Koster,  Bial  &  Ck)..  RafiP  y.  (Sup.) 997 

Krakatier  Young  Men's  Ass'n  No.  1,  Zangen 

y.  (Sup.)   1052 

Krauskopf  y.  Tallman  (Sup.) 967 

Krtiger  y.  (leer  (Sun.) 1015 

Krulish.  Haylin  y.  (Sup.) 275 

Krumenacker  y.  Botx  (Sup.) 1042 

Kurtz  Co.  y.  Teall  (Sup.) 1119 

Lafond  y.  Lassere  (Sup.) 459 

Lancashire  Ins.  Co.  y.  Central  Vermont  R. 

Co.  (Sup.) 1107 

Lange  y.  Hirsch  (Sup.) 649 

Langer  y.  Berger  (Sup.) 168 

Langfeld,  Blum  y.  (Sup.) 298 

Lasch.  Lynch  y.  (Sup.) 1111 

Lassere,  Lafond  y.  (Sup.) 459 

Lauferty    y.    Mutual    Reserye   Fund   Life 

Ass'n  (Sup.) 121 

Lauterbach,  Schiffer  y.  (Sup.) 1115 

Lawrence  y.  Conlon   (Sup.) 345 

I^wrence,  Campbell  y.  (Sup.) 1105 

Lecour  y.  Importers*  &  Traders'  Nat.  Bank 

(Sup.)   356 

Lee  y.  Jacob  (Sup.) 645 

I^fkowitz  y.  Metropolitan  St.  R.  Co.  (Sup.)  215 
Lehigh  Val.  R.  Co.,  Heimerdingcr  y.  (Sup.)  188 


Lehigh  Val.  R.  Co.,  Kern  y.  (Sup.) 1 

Lehigh  Val.  R.  Co.,  True  ▼.  (Sup.) 1 

Leitner  v.  Boehm  (Sap.) -  - 

Le  Manquais  y.  Carr  (Sup.) .1 

liconard.  Hatch  y.  (Sap.) . 

Lester  y.  Bloomfield  (Sup.) X 

Leyy  y.  Long  Island  Brewery  (Sup.) ..... 

Lewis  y.  Heydcnreich  (Sup.) .1 

Lewis  y.  Hosey  (Sup.) 

Lewis,  Costlow  y.  (Sup.) X 

Lewis,  Franklin  Nat.  Bank  y.  (Sup.> . 

Lewisohn    y.    Anaconda    Copper-Min.     Co. 

(Sup.) i 

Lindblomm,  Moss  y.  (Sup.) ' 

Lindenbom,  McCreaay  y.  (Sup.) 

Linderman  v.  Axford  (Sap.) -; 

Link  y.  Mack  (Sup.) , 1 

Lloyd,  Nicoll  y.  (Sup.) 1 

Lockwood  &  Co.,  Jamison  y.  (Sup.) 1* 

Lockwood  &  Co.,  Kiltz  v.  (Sup.) 1 « 

Loftus,  Valla uri  v.  (Sup.) It 

London  Assur.  Co.«y.  Central  Vermont   U. 

Co.  (Sup.) 11 

Long  Island  Brewery,  Leyy  y.  (Sup.) 2 

Long  Island  Mut  Fire  Ins.  Co..  Webb    y. 

(Sup.) 11 

Long  Island  R.  Co.,  Taylor  y.  (Sup.) O 

Long  Island   R.  CJo.,  Toy  y.  (Sup.) X 

Loois  y.  Eureka  Club  (Sup.) < 

liOring  V.  Chase  (Sup.) 3 

Loud.  Wright  y.  (Sup.) iM 

Ix»we,  Prole  y.  (Sup.) Ill 

liowenstein  v.  SchiflFer  (Sup.) 61 

T^owrey  y.   Bated  (Sup.) If 

Ix>wthcr,  American  Copjier  CJo.  y.  (Sup.). ..    K 
I^ucas  y.  Westchester  Fire  Ins.  CJo.  (Sup.)..111 

Ludwig  y.  Bungart  (Sup.) t. 

Lusk  y.  Village  of  Phelps  (Sup.) 113 

Lyman,  In  re  (Sup.) 3.1 

Lyman,  In  re  (Sup.) 1 01] 

Lyman  y.  Brucker  (Sup.) 7«i 

Lyman  v.  Friends'  Social  &  IJterary  Circle 

(Sup.) Ill 

Lyman  y.  Matty  (Sup.) Ill 

Lyman  v.  Unity  league  &  American  Surety 

Co.  of  New  \''ork  (Sup.) Ill 

Lyman  y.  Venderbosch  (Sup.) Ill 

Lyman  y.  Young  Men's  Cosmopolitan  Club 

(Sup.) 71! 

Lynch  y.  Lnsch  (Sup.) Ill' 

Lyons.  Fosdirk  y.  (Sup.) lU: 

Lyttle  V.  Petty,  Soulard  &  Walker  Henlty 

Co.  (Sup.)   225 

McCaffrey,  Otto  y.  (Sup.) lll'i 

^IcCall  Co.  y.  Reinhardt  (Sup.) 1 7( 

McCarron  y.  McC^arron  (Sup.) 74.1 

McClenahan,  Schwarzler  y.  (Sup.) 611 

McCloskey  v.  Thompson  (Sup.) 1071' 

McCormick  y.  Catholic  Relief  &  Beneficiarj^ 

Ass'n  (Sup.)    90.1 

McCormick  Haryesting  Mach.  (Jo.  y.  War- 
field   (Sup.)    1111 

McCready  y.  Lindenbom  (Sup.) .14 

McCredy  y.  Thrush  (Sup.) (58 

McCullough    y.    Metroiwlitan    El.    R.    Co. 

(Sup.) nil 

McCutcheon,  In  re  (Co.  Ct.) .'570 

McDonald  v.  New  York  Cent.  &  H.  R.  R. 

Co.  (Sup.)   nil 

McDonald,  Bohus^ack  y.  (Sup.) o47 


Digitized  by  VjOOQIC 


CASES  REPORTED. 


xiii 


Pag« 
McDonnell  t.  New  York  Cent  &  H.  R.  R. 

Co.  «Sun.)   nil 

McGiU-8  Wills,  lure  (Sur.) 866 

Mc^;nith  r.  Pitkin  (City  Ct  N.  Y.) 398 

Mvlvnth.  Cameron  t.  (Sup.) HOG 

Mack.  Heinrich  t.  (Co.  Ct.) 155 

Mack.  Link  ▼.  (Sup.) 115 

MoKeown  t.  Bank  for  Sayings  (Sup.) 1080 

M.-Ki4*rnan  t.  Ballin  (Sup.) »*9 

MiUughUn  T.  Bieber  (Sup.) 490 

M  I^ttghlin  T.  Bieber  (Sup.) 805 

Vl-Uughlin,  Raupp  t.  (Sup.) 1115 

Miicl^ean,  People  v.  (Sup.) 648 

il-I-eod  V.  Miner  (Sup.) 714 

UcMsaos,  Wickea  v.  (Sup.) 1110 

M.  Shane  Co.  v.  Heilner  (Sup.) 1067 

Marilton  t.  New  York  Cent.  &  H.  R.  B.  Co. 

-Sopj   1111 

UaL'iioIia  Metal  Co.  t.  Sterliugworth  Uail- 

«ay-Snpply  Co.  (Sup.) 16 

MAjrofdia  Metal  Co.  t.  Sterlingwortfa  Rail- 

w.ty-Supply  Co.  (Sup.) 478 

Mai^^un.  Hicks  t.  (Sup.) 484 

^Iiihon.  Fourth  Kat.  Bank  of  City  of  New 

Yt»rk  V.  (Sup.) 566 

Maires,  In  re  (Sup.) 1111 

Maltby  t.  Carr  (Sup.) 1111 

Mftltby.  Carr  t.  (Sup.) 1106 

M&Qfiel,  Friachman  V.  (Sup.) 1029 

MandeU  Gerbcr  r.  (Sup.) 1030 

Manhattan  Fire  Ins.  Co.  of  City  of  New 
York  T.  Harlem  River  Lumber  &  Wood- 
Working  Co.   (Sup.) 186 

Msnfaattaji  R.  0>.  t.  Merges  (Sup.) 563 

Manhattan  R.  Ck>..  Albert  t.  (Sup.) 1101 

Manhattan  R.  Co.,  Bound  t.  (Sup.) 1105 

Manhattan  R.  Co.,  Corbit  t.  (Sup.) 1106 

Manson,  Mattem  v.  (Sqp.) 1112 

MiirkA  T.  England  (Sup.) 278 

Mhr«h  V.  Nassau  Show-Case  (>>.  (Sup.) ...  1083 

Mjrvhall.  Miller  v.  (Sup.) 865 

Marfia,  Pritchard  t.  (Sup.) 974 

Marx  T.  Pennsylvania  Fire  Ins.  Co.  of  PbU- 

aiielpbla  (City  Ct.  N.  Y.) 391 

Mantfrmn.  Barnes  v.  (Sup.) 93U 

Mathews,  In  re  (Sup.) 1112 

Mathews,  People  y.  (Sup.) 1113 

Mattem  t.  Manson  (Sup.) 1112 

Matthews  t.  Shanklsnd  (Sup.) 123 

Matty,  Lymsn  V.  (Sup.) 11 11 

Maury  t.  American  Motor  Co.  (Sup.) 316 

Mayer  Brewing  Co.,  Aaronson  v.  (City  Ct. 

VY.) 387 

HiypT  Brewing  Co.,  Aaronson  t.  (City  Ct. 

X.Y.> 300 

iUyer  Brewing  Co^  (3ohn  t.  (Sup.) 293 

M^asley's  Estate,  In  re  (Sup.) 503 

Mnhanics'  Nat.  Bank  v.  Crawford  (Sup.).. Ill 2 

Mtlboume  t.  Egbert  (Sup.) 1017 

Mecdham,  Christiansen  v.  (City  Ct.  N.  Y.)  655 

M«jke,  Jones  v.  (Sup.) 11UI» 

Merjrw,  Manhattan  R.  O).  r.  (Sup.) 563 

M*»rriara  r.  Merriara  (Sup.) ; 1112 

M#^tcalf  T.  Moses  (Sup.) 1112 

Mnr«po!itan    El.    R.    Co.,    McCullough    v. 

(Sap.) 1111 

Mnropolitan  Life  Ins.  Co.,  Fischer  v.  (Sup.)  260 
M^tropolHan  St.  R.  Co.,  Cardonner  v.  (Sup.)  500 
Metropolitan  St.  R.  Co.,  De  loia  v.  (Sun.). .  22 
Mrtropolitan  St.  R.  Co.,  Lefkowltz  v.  (Sup.)  215 
Metropolitan  St.  R.  Co.,  SulliTan  v.  (Sup.). .     88 


Pag* 
Metropolitan  St.  R.  Ck>.,  Suydam  t.   (City 

Ct.  N.  Y.) ! 1117 

Metropolitan  St.  R.  Co.,  Van  Wagner  v. 

(Sup.) . .  215 

Metropolitan  St.  R.  Ck).,  Wigton  v.  (SupO- .  64T 
Metz  Y.  Virgil  Practice-Clavier  Co.  (Sup.).  .1081 

Mevey,  Fair  v.  (Sup.) • 414 

Meyer,  People  v.  (Co.  Ct.) 1097 

Miles,  Isenman  v.  (Sup.) 420 

Miller  v.  Erie  R.  Co.,  two  cases  (Sup.) 1112 

Miller  V.  Marshall  (Sup.) 865 

Miller,  People  v.  (Snp.) 1113 

Mills,  Sexsmith  v.  (Sup.) 1116 

Miner  v.  Edison  Electric  Illnminating  Co. 

(Sup.)  801 

Miner,  McLeod  v.  (Sup.) 714 

Moan  V.  Nomiile  (Sup.) 339 

Mogul   Mfg.   Co.,   Franklin   Nat.   Bank   t. 

(Sup.)    1108 

Monier,  Burhans  v.  (Sup.) 632 

Moiitant.  Rudolph  v.  (Sup.) 28 

Montgomery  v.  Barr  (Sup.) 1112 

Mooney,  Citizens'  Sav.  Bank  v.  (Sup.)....  548 

Moore  v.  Baker  (Sup.) 1112 

Moore,  People  v.  (SupJ 802 

Moore,  Thornton  v.  ((Jo.  Ct.) 1100 

Moore,  Van  Gorden  v.  (Sup.). lllS 

Morehouse  v.  Morehouse  (Sup.) 1112 

Morgan  v.  Gridley  (Sup.) 1112 

Morning  Journal  Ass'n,  Bagully  y.  (Sup.) . .  605 

Morrell,  Pearson  v.  (Sup.) 1113 

Morrelle,  Westervelt  v.  (City  Ct.  N.  Y.). . . .  377 

Morris,  Scripture  v.  (Sup.) 476 

Morse  v.  Pease  (Sup.) 1112 

Moses  V.  Hatch  (Sup.) 561 

Moses,  Metcalf  v.  (Sup.) 1112 

Moss  V.  Lindblomm  (Sup.) 746 

Moss,  People  v.  (Sup.) 951 

Moss,  People  v.  (Sup.) 1032 

Molt,  King  V.  (Sup.) 213 

Mount,  Brown  v.  (Sup.) 613 

Mowbray    v.    Brooklyn    Heights    R.    Co. 

(Sup.) 1112 

Mowry.  Hough  Cash-Recorder  Co.  v.  (Sup.)ll!09 

Moyer  v.  Bloomingdale  (Sup.) 991 

Mueller  v.  Tenth  &  Twenty-Third  St.  Ferry 

Co.  (Sup.)   310 

Mueller,  People  v.  (Sup.) 1113 

Mullen  V.  Conyngham  (Sup.) 196 

Muller.  People  v.  (Sup.) 1113 

Mulligan  v.  Cox  (Sup.) 796 

Mulligan  V.  Cox  (Sup.) 797 

Mulrein  v.  Weisbecker  (Sup.) 240 

Munson,  In  re  (Sur.) 151 

Mud  son  v.  Genesee  Iron  &  Brass  Works 

(Sup.) 13J> 

Munson  T.  Genesee  Iron  &  Brass  Works 

(Sup.) 1112 

Murphy  y.  Christian  Press  Ass'n  Pub.  Co. 

(Sup.) 597 

Murply,  Fitchett  v.  (Sup.) 322 

Murtha,  Hartley  v.  (Sup.) 686 

Musgrave,  Dennison  v.  (City  Ct.  N.  Y.) 381 

Mutual  Reserve  Fund  Life  Ass'n,  Lauferty 

V.  (Sup.) 121 

Myers,  In  re  (Snp.) 1112 

^^lyers  v.  Buell  (Sup.) 1112 

Nassau  Electric  R.  Co.,  CJity  of  Brooklyn  t. 

(Sup.)  eo& 

Nassau  Electric  R.  Co.,  Flynn  v.  (Sup.) 1107 

Digitized  by  VjOOQIC 


XIV 


56  NEW  YORK  SUPPLEMENT 
and  90  New  York  State  Reporter. 


Page 
Nassau  Electric  R.  Co.,  Hickman  t.  (Sup.)  751 
Nassau  Electric  R.  Co.,  Hickman  v.  (Sup.)..ll(K) 
Nassau   Electric    R.    Co.,    Stemmerman    v. 

(Sup.) 730 

Nassai*  Electric  R.  Co.,  Story  v.  (Sup.) 1117 

National  Life  Ass'n  of  EUirtford,  Conn.,  t. 

ITiompson  (Sup.) 401 

National  Life  Ass'n  of  Hartford,  Conn.,  Da- 

vitt  V.  (Sup.) 839 

National  Park  Bank  of  New  York,  Clinton 

Nat.  Bank  v.  (Sup.) 244 

National  Shoe  &  Leather  Exchange,  Neu- 

man  v.  (Sup.) ^193 

Nassau  Show-Case  Co.,  Marsh  v.  (Sup.). . .  .1083 
National  Union  Bank  of  Reading  v.  Riger 

(Sup.)   545 

Nederiand  Life  Ins.  Co.,  Pritchard  ▼.  (Sup.)  004 
Nederland  Life  Ins.  Co..  Pritchard  t.  (Sup.)  g36 

Nelson,  Blanck  v.  (Sup.) 86^ 

Nelson,  Quail  v.  (Sup.) 865 

Nesmyth,  Baldwin  t.  (Sup.) 818 

Neuman  v.  National  Shoe  &  Leather  Ex- 
change (Sup.)  103 

New  Home  Sewing-Mach.  Co.,  Wiechers  v. 

(Sup.) 235 

New  Paltz  &  W.  V.  R.  Co..  In  re  (Sup.).  .1000 
New  York  Cent.  &  H.  R.  R.  Co.,  Barkley 

V.  (Sup.) 1104 

New  York  Cent.  &  H.  R.  R.  Co.,  Hosford  t. 

(Sup.) 9SS 

New  York  Cent.  &  H.  R.  R.  Co.,  McDonald 

V.  (Sup.) nil 

New  York  Cent.  &  H.  R.  R,  Co.,  McDonnell 

V.  (Sup.) nil 

New  York  Cent.  &  H.  R.  R.  Co.,  Magilton 

V.  (Sup.)  Ull 

New  York  CJent  &  H.  R.  R.  Co.,  Niles  v. 

(Sup.)    1113 

New  York  Cent.  &  H.  R.  R.  Co.,  O'Bierne 

V.  (Sup.) 236 

New  York  Cent.  &  H.  R.  R.  Co.,  Schmitt  v. 

(Sup.)    1116 

New  York  Cut-Flower  Co.,  Devoy  v.  (Sop.)..1106 
New  York  El.  R.  Co.,  Cameron  v.  (Sup.). . .  304 

New  York  El.  R.  Co.,  Henke  v.  (Sup.) 1100 

New  York  El.  R.  Co.,  Schmenger  v.  (Sup.).. 1116 
New  York  Life  Insurance  &  Trust  Co.  t. 

Baker  (Sun.) 618 

New  York  Life  Insurance  &  Trust  Co.  v. 

Sands  (Sup.) 741 

New  York  Plate-Glass  Ins.  Co.,  Priedlander 

V.  (Sup.) 683 

New  York  Sanitary  Utiliaation  CJo.,  Claris  v. 

(SupO    1100 

New  York  Suburban  Water  Co.,  People  t. 

(SupO   304 

New  York  Vending-Mach.  Co.,   Burger  v. 

(SupJ 1105 

New  York  &  H.  R.  R.  Co.,  Harvier  v.  (Sup.)  204 
Niagara   Palls  &  L.   R.   Co.,   Anderson  v. 

(Sup.) 1104 

NicoU  V.  Lloyd  (Sup.) 178 

Niles  V.  New  York  Cent.  &  H.  R.  R.  Co. 

(Sup.)    in3 

Nolan  V.  Nolan  (Sup.) 1113 

Normile,  Moan  v.  (Sup.) 339 

Northern  Dispensary,  In  re  (Sup.) 784 

Northern  Union  Gas  Co.,  Ghee  v.  (Sup.). . . .  450 
Northwestern    Life    Ins.    Co.,    Ediuger    v. 

(Sup.) 1107 

Norton,  Raschen  v.  (Sup.) 800 


Nusbaumer  y.  Jackson  (Sup.). 
Nussbaum  7.  Jordan  (Co.  Ct.). 


O'Bierne  y.  New  York  Cent.  &  H.  R.  R.  Oo 


O'Br 


irien.  In  re  (Sup.) 

O'Brien  y.  Chemnitz  Co.  (Sup.). 
O'Brien  y.  Eariy  (Sup.). 


O'Brien,  Eariy  v.  (Sup.) 

O'Brien,  Spaulding  v.  (Co.  Ct.). 


O'Brien,  Weeks  y.  (Sup.). 

O'Clair  y.  Hale  (Sup.) 

Ogden,  Chapman  y.,  two  cases  (Sup.) 

O'Horo  y.  Kelsey  (Sup.) 

O'Neill,  Canayan  v.  (Sup.). 

Opening  of  East  160th  Street,  In  re  (Sup.) .  . 

OTlourke  y.  Hall  (Sup.) 

O'Shaughnessy  y.  Westergren  (Sup.) 

O'Shea  y.  Union  Ferry  Co.  (Sup.) 


O'Toole  y.  O'Toole  (Sup.) 

y  (Sup.) 

Owen,  In  re  (Sur.) 


Otto  y.  McCaffrey  (Sup.) 


Pacific  Mail  S.  S.  Co.,  Spiegel  y.  (Sup.). 
Page,  People  y.  (Sup.) . 


Palmer  y.  Salisbury  (Sup.) 

Park  Aye.  Land  Co.,  Winchester  Land  Co. 

V.  (Sup.)   

Parker  y.  John  Pullman  &  Co.  (Sup.) 

Pascocello    y.    Brooklyn    Heights    K.    Co. 

(Sup.) 

Patterson  y.  Hochster  (Sup.) 

Peake  y.  Salmon  (Sup.) : 

Pearson  y.  Morrell  (Sup.) *. .  . . 


Pearson.  Hull  y.  (Sup.) 

Pease,  Morse  y.  (Sup.) ; 

Pell,  Wright  y.  (Sup.) 

Pennsylyania  Fire  Ins.  Co.  of  Philadelphia, 
Marx  y.  (City  Ct.  N.  Y.) 

Pennsylyama  R.  Co.,  Ryer  y.  (Sup.) : 

People  y.  Adirondack  R.  Co.  (Sup.) 

People  y.  Barker  (Sup.) J 

People  y.  Board  of  Contract  &  Apportion- 
ment of  City  of  Albany  (Sup.) 

People  y.  Board  of  Sup'rs  of  Brie  County 
(Sup.)   

People  y.  Board  of  Sup'rs  of  Washington 
County  (Sup.) 1 

People  y.  Brady  ( Sup.)  ^ 

People  V.  Coler  (Sup.) 

Poople  V.  Coler  (Sup.) J 

People  y.  Coler  (Sup.) .1 

l*eople  y.  Common  Council  of  City  of  Kings- 
ton (Sup.) 

People  y.  Dalton  (Sup.) 1 

People  y. .  Dillon  (Sup.) 

People  y.  Dunn  (Sup.) 

People  y.  Feitner  (Sup.) 

People  V.  Feitner  (Sup.) 

People  y.  (Jillette,  two  cases  (Sup.) 1 

People  y.  Goldstein  (Sup.) 

People  y.  Highland  Mut.  Fire  Ins,  Co. 
(Sup.)   

People  V.  Hill  (Sup.)   

People  y.  Hubbell  (Sup.) 

Peoi>lo  V.  Keller  (Sup.) ] 

People  y.  MacLean  (Sup.) 

People  V.  Mathews  (Sup.) 1 

People  y.  Meyer  (Co.   Ct.) 1 

People  y.  Miller  (Sup.) 1 

People  ?.  Moore  (Sup.) 


Digitized  by  VjOOQIC 


CASfiS  REPORTED. 


XV 


^^^T.  Mom  (Sap.) d51 

P^^rl*"  ▼.  Mo«8  (Suu.i 1032 

V^4e  V.  Mueller  (Sup.) 1113 

hedple  T.  Mnller  (Sup.) 1113 

^ofde  T.  New  York   Sabarban  Water  Co. 

i^j 364 

P»ople  T.  Page  (Sup.) 834 

Phple  r.  PSckert   (Co.   CJt.) 1090 

Pwple  T.  ReUly  (Sup.) 1113 

iV|4e  V.  Rich  (Sup.) 277 

{V)(4e  T.  St.  Sariour's  Sanitarium  (Sup.) . .  431 

fr4^  T.  Scannell  (Sup.) n't 

lV.)ple  T.  Scully  (Sup.) 1114 

fhjvUe  T.  Shaw  (Sup.). 1114 

P'^fle  T.  Sloane  TSup.) 930 

bvple  T.  Town   Clerk  of  Town  of  Baiu- 

t*iuce  (Sup.) 64 

r-pie  T.  Van  Wart  (Sup.) 1114 

IVple  T.  Winston  (Sup.) 323 

l*"l4'.«  T.  Woodruff  (Sup.) 681 

P'^lHe  T.  Zundel,  two  cases  (Sup.) 1114 

r—pl«»>  Building.   L«oan  &  Savings  Ass'n, 

Sthnwj  T.  (Sup.) 1116 

P-rnr  t.  Roberts  (Sup.) 1114 

Fwvins  T.  Gardner  (Sup.) 822 

I-Nra,  Purpura  v.  (Sup.) 1116 

r.*rie  T.  Enoa  (Sup.) 1114 

i>'j.  Soalard  &•  Walker  Realty  Co.,  Lyttle 

»  iSup.) 222 

P-tn-.  In  re  (Sup.) 482 

V  iiiaOeJphia  &  R.  Coal  &  Iron  Co.  v.  Devoy 

•^P  j 315 

*' .  Vil*,  Faber  t.  (Sup.) 1028 

Jtj  jp«i.  Rc^^ener  v.  (Sup.) 174 

t'pniU  A^ur.  Co.  V.  Central  Vermont  R. 

•  ".  (Sap.) 1107 

f  itfu  In  re  (Sup.) 132 

fVkfn.  People  v.  (Co.  Ct.) KHK) 

Pttro,  Qiiinn  v.  (Sup.) 419 

J^l*r  T.  Uerrick  (City  Ct.  N.  Y.). 386 

Pitkin,  McGrath  t.  (City  Ct.  N.  Y.) 39i 

fjsteretein  v.  Hoes  (Sup.) 103 

fotmacber  v.  Bataille  (Sop.) 1114 

tVNrhke  T.  Smith  (City  Ct.  N.  Y.) 10a9 

r^Uoek,  Deutennann  y.  (Sup.) 634 

y^TX^T  T.  Tregan  (Sup.) 200 

^•Uer  T.  Potter  (Sup.) 1115 

i*r^*i.]ent.  etc.,  of  Delaware  &  H.  Canal  Co. 

J  City  of  Buffalo  (Sup.) 976 

^^Kient.  etc.,  of  Delaware  &  H.  Canal  Co., 

DTtfsaolt  T.  (Sup.)   1107 

t^^-^idont.  etc..  of  Delaware  &  H.  Canal 

< '-..  Pejdowski  v.  (Sup.) 1107 

Pr^dPBt.  etc.,   of  Delaware  &  H.   Canal 

CV'.,  Genet  v..  tAvo  cases  (Sup.) 1000 

{TitHMrd  T.  Mar%'in  (Sup.) 974 

J..irhard  t.  Ncderlnnd  Life  Ins.  Co.  (Sup.)  604 
i  nichard  t.  Xederland  Life  Ins.  Co.  (Sup.)  636 

;^>  T.  l.owe  (Sup.) 1115 

V^'Jt  ▼.  Storke  ^up.) 94 

i:^Jiman  k  Co.,  Parker  y.  (Sup.) 734 

rtrpara  t.  Peters  (Sup.) 1115 

*Mil  v.  Nelson  (Sup.) 8a5 

VuAPn  T.  Wearer  (Sup.) 9(\S 

•^i'k,  Dupignac  v.  (City  Ct.  N.  Y.) 385 

'jniQn  T.  Pietro  (Sup.l 419 

Vurk  T.  Siegel-Cooper  Co.  (Sup.) 49 

^l  T.  Koster,  Bial  &  Ck).  (Sup.) 292 

»»*ffT.Ko8ter,  Bial  &  CJo.  (Sup.) 997 


Page 
Rafferty  y.  Buffalo  City  Gas  C3o.  (Sup.). ...  288 

Rainey,  Zimmerman  v.  (Sup.) 199 

Randerson    y.    White     Star    Towing    Co. 

(Sup.)    1004 

Ranous,    Babcock    Printing-Press    Co.    y. 

(Sup.) 1104 

Raplee,  Hays  y.  (Sup.) 1109 

Rasehen  v.  Norton  (SupO 800 

Raupp  y.  McLaughlin  (Sup.) 1115 

Raymond  y.  Shook  (Sup.) 1115 

Razines,  De  Caumont  y.  (Sup.) 652 

Reed,  Grigp  y.  (Co.  Ct) 1093 

Regener  v.  Hubbard  (Sup.) 173 

Regener  y.  Phillips  (Sup!) 174 

Regener  v.  Warner  (Siip.) 310 

Reilly,  Deering  v.  (Sup.) 704 

Ueilly,  Gibney  y.  (Sup.) 1055 

Reilly,  People  y.  jSup.) 1113 

Reiner  v.  Jones  (Sup.) 423 

Reinhardt,  McCall  Co.  y.  (Sup.) 170 

Reitman  y.  Creamer,  two  cases  (Sup.) 1078 

Remangton,  In  re  (Sup.) 1118 

Remsen  y.  Bryant  (Sup.) 728 

Rhondes,  In  re  (Sup.) 917 

Rhoada,  Alker  y.  (Sup.) 1104 

Rice  V.  Coutant  (Sup.) 351 

Rich,  People  y.  (Sup.) 277 

Richardson  y.  Tuohey  (Sup.) 1115 

Richardson,  Brennan  y.  (Sup.) 428 

Rickerson  y.  Bunker  (Sup.) 202 

Riddle,  Berry  v.  (Sup.) 1104 

Ridley,  Hayiland  y.,  (Sup.) 1108 

Riegehnan  y.  Brunnings  (Sup.) 755 

Riger,  National  Union  Bank  of  Reading  y. 

(Sup.)   545 

Riker  y.  Herlyn  (Sup.) 1115 

Riley,  y.  Cummings  (Sup.) (50 

Ringler,  Hawkins  y.  (Sup.) 1108 

Roberts,  Perry  y.  (Sup.) 1114 

Robinson  y.   Summeryille  &  C.  Ferry   Co. 

(Sup.)   1115 

Robinson,  Diehl  y.  (Sup.) 1106 

Robinson.  Johnston  y.  (Sup.) 1100 

Rochester  Printing  Co.,  Griebel  y.  (Sup.). .  .1108 

Rodkinsou  y.  Gantz  (Sup.) 480 

Rogers,  In  re,  two  cases  (Sup.) 1115 

Rooney,  In  re  (Sup.) 483 

Rooney's  Estate.  In  re  (Sur.) 855 

Rosenblatt  y.  Haymann  (City  Ct.  N.  Y.). ..  37S 

Roseuf eld,  Harting  y.  (Sup.) 75;$ 

Rothschild's  Sons  Co..  Arnold  y.  (Sup.) 161 

R.  Rothschild's  Sons  Co.,  Arnold  y.  (Sup.). .  161 

Rudolph  y.  Montant  (Sup.) 28 

Ruellan  v.   Stillwell  (Sup.) 344 

Rues,  Scott  V.  (Sup.) 1057 

Rutherford  &  Boiling  Springs  Gas  (io..  Ernst 

V.  (Sup.) : 403 

Rutledgc,  In  re  (Sup.) 1115 

Ru  Ton  y.  Everitt  (Sup.) 1115 

Ryan  y.  Voelkl  (Sup.) 10(55 

Ryan,  Huber  y.  (Sup.) 135 

Ryder  y.  Brooklyn  El.  .R.  (^o.,  two  cases 

(Sup.) 1115 

Ryer  v.  Pennsylvania  R.  Co.  (Sup.) 108.'> 

Saalfield  y.  Cutting  (Sup.) 343 

St.  John  y.  Buckley  (Sup.) 635 

St.   Nicholas   Skating   &  Ice  Co.   y.   Cody 

(Sup.)    10f« 

St.  Saviour's  Sanitarium.  People  v.  (Sup.). .  431 
Salisbury,  Palmer  y.  (Sup.) 637 


Digitized  by  VjOOQIC 


XVI 


50  NEW  YORK  SUPPLEMENT 
and  90  New  Tork  State  Reporter. 


Page 

Salmon,  Peake  t.  (Sup.) 1113 

Sandmann  v.  Baylies  (Sup.) 1070 

Sands,  New  York  Life  Insurance  &  Trust 

Co.  T.  (Sup.) 741 

Saunders,  Scnreyer  r.  (Sup.) 921 

Saunders,  Schreyer  V.  (Sup.) IIIG 

Sayer  v.  Scott  (Sup.) 1115 

Saynisch,  Acker  v.  (Sup.) 1025 

Scannell,  People  v.  (Sup.) 117 

Scharmann  v.  Sdioell  (Sup.) 498 

Schiffer  v.  Lauterbach  (Sup.) 1115 

Schiffer,  Lowenstem  v.  (Sup.) 674 

SchUler  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 

(Sup.)   184 

Schlesiuger    ▼.    Columbian    Fire    Ins.    Co. 

(Sup.) 37 

Schmenger  t.  New  York  El.  R.  Co.  (Sup.).  .1116 

Schmid,  De  Granw  v.  (Sup.) 593 

Schmitt  V.  New  York  Cent.  &  H.  R.  R.  Co. 

( Sui).)    1116 

Schmitz  V.  Stahl  (Sup.) 195 

Schnee  v.  People's  Building,  Loan  &  Sav- 
ings Ass'n  (Sup.) 1116 

Schneider  v.   Klar  (Sup.) 1023 

Schneider,  Trenkman  t.  (Sup.) 770 

Schock,  Gottschalk  v.  (Sup.) 138 

Schoell,  Scharmann  v.  (Sup.) 498 

Schreyer  v.  Saunders  (Sup.) 921 

Schreyer  v.  Saunders  (Sup.) 1116 

Schreyer,  Deering  v.  (Sup.) 117 

Schumacher,  Woerz  v.  (Sup.) 8 

Schwarzler  t.  McClenahan  (Sup.) 611 

Scott  V.  Rues  (Sup.) 1057 

Scott,  Sayer  v.  (Sup.) 1115 

Scripture  v.  Morris  (Sup.) 476 

Scully,  People  v.  (Sup.) 1114 

Searls  r.  Clark  (Sup.) 1116 

Seelbach  v.  Becker  (Sup.) 1116 

Seeman  v.  Bandler  (Sup.) 210 

Scxsmith  v.  Mills  (Sup.) 1116 

Shankland,  Matthews  y.  (Sup.) 123 

Shannon  v.  .\rnheim  (Sup.) 1019 

Shannon  v.  Canada  Atl.  R.  Co.  (Sup.) 1116 

Shaw,  People  v.  (Sup.) 1114 

Sheehnn,  Bairi  v.  (Sup.) 228 

Sherwin-Williams  (I'o.  v.  Dedrick  (Sup.) ....  6o7 

Shook,  Raymond  t.  (Sup.) 1115 

Sicilian  Asphalt  Pav.  Co.,  Gabriel  v.  (Sup.)     30 

Siebrecht  v.  Siegel-Cooper  Ck).  (Sup.) 425 

Siegel-C3ooper  Co.,  Quirk  v.  (Sup.) 49 

Siegel-Cooper  Co.,  Siebrecht  v.  (Sup.) 425 

Siegman  v.  Brooklyn  Jockey  Club  (Sup.). .  .1110 

Simpson  v.  Bonnel  (Sup.) 225 

Sire,  Ward  v.  (Sup.) 1118 

Sloane,  People  v.  (Sup.) 930 

Smith  V.   Davis  (Sup.) 183 

Smith  V.  Swenson  (Sup.) 783 

Smith  V.  Terry  (Sup.) 447 

Smith,  Gwillim  v.  (Sup.) 226 

Smith,  Poerschke  v.  (City  Ct.  N.  Y.) 1089 

Smith,  Stevens  v.  (Sup.) 540 

Smith,  Trenton  Potteries  Co.  v.  (Sup.).  ..  .1075 

Smith,  Womack  v.  (Sup.) 1119 

Snedecker  v.  Thompson  (Sup.) 775 

Snow,  Bement  v.  (Sup.) llOi 

Solomon,  Davis  v.  (Sup.) 80 

Sommcr  v.  Adler  (City  Ct.  N.  Y.) 1110 

Sonn  V.  Heilberg  (Sup.) 341 

Southwick  V.  Jones  (Sup.) 1117 

Spangehl  v.  Spangehl  (Sup.) 1117 

Spauldmg  v.  O'Brien  (Co.  Ct.) 1095 


Speckman  v.  Boehm  (Sup.) «{ 

Spencer  v.  Spencer  (Sup.) J 

Spiegel  v.  Pacific  Mail  S.  S.  Co.  (Sup.).  .J 

Spitzer  v.  Spitzer  (Sup.) i 

Springfield  Fire  &  Marine  Ins.  Co.  t.  Cd 

tral  Vermont  R.  Co.  (Sup.) J 

Springfield  Metallic  Casket  Co.  v.   W^ieUI 

(City  Ct.  N.  Y.) .1 

Sproull  V.  Star  Co.,  two  cases  (Sup.) .  . . 

Squire  v.  Greene  (Sup.) 

Stahl,  Schmitz  v.  (Supj 

Stahl,  Zimmerman  v.  (Sup.) 

Stainthorpe,  Gorman  v.  (Sup.) 

Staley  v.  City  of  New  York  ^Sup.) 

Standard  Oil  Co.  of  New  York,   Hank   t 

(Sup.) i 

Star  Co.,  Sproull  v.,  two  cases  (Sup.) J 

Staten  Island  Electric  R.  Co.,  Staten  Island 

Midland  R.  Co.  v.  (Sup.) ^ 

Staten  Island  Midland  R.  Co.  v.  Staten  I* 

land  Electric  R.  Co.  (Sup.) 

Steele  v.  W^ells  (Co.  Ct.) 

Steinfield  v.  Wilcox  (SupJ 

Steinway  R.  Co,  of  Long  Island  City,  Blumn 

berg  V.  (Sup.) 

Steinway  R.  Co.  of  Long  Island  City,  Ko- 

pejzna  v.  (Sup.) \ 

Steinway's  Estate,  In  re  (Sup.) 

Stemmerman    v.    Nassau    Electric    R.    Ca 

(Slip.) 

Sterhngworth  Railway-Supply  O).,  Magno- 
lia Metal  O).  V.  (Sup.) 

Sterlmgworth  Railway-Supply  Co.,  Magnolia 

Metal  Co.  v.  (Sup.) 

Stern  v.  Childs  (Sup.) 

Stern  v.  Hoffman  Brewing  Co.  (Sup.) 

Stevens  v.  Smith  (Sup.) 

g,....-,„^  Hinckel  v.  (Sup.) 1 

Si  I  "fin  V.  Ferguson  (Sup.) 1 

«^f ihhiird  v.  Jay  (Sup.) 
^lilhvolL  Ruellan  v.  (Sup.) 

Sjokrr^  V.  Stokes  (Sup.) 

Sfoi  kt\  Pryor  v.  (Sup.) 

Siory  T.  Nassau  Electric  R.  Co.  (Sup.) 1 

StrflsboiifKer  v.  Falkenberg  (Sup.) 1 

Stronieyer.  Wetmore  v.  (Sup.) 1 

Stuart  V.  Stuart  (Sup.) 1 

Sturz  v/  Fischer  (Sup.) 

Suburban   Electric  Light  Co.   v.   Town  of 

Hempstead  (Sup.) 

Sullivan  v.  Dunham  (Sup.) 1 

Sullivan  v.  Metropolitan  St.  R.  Co.  (Sup.). . 


Sullivan  v.  Sullivan  (Sup.) 

Sullivan  County  Club  v.  Butler  (Sup.) 


Summers  v.  Colver  (Sup.). 

Summerville  &  C.  Ferry  Co.,  Robinson  v. 

(Sup.) 1 

Supreme    Council    of    Catholic    Mut.    Ben. 

Ass'n.  Fitzgerald  v.  (Sup.) 1< 

Sutherland  v.  Union  R.  Co.  of  New  York 

City  (Sup.) l; 

Suydam  v.  Metropolitan  St.  R.  Co.  (City  Ct. 

N.  Y.)   1 

Swan  V.  GoflP  (Sup.) i 

Swenson,  Smith  v.  (Sup.) ' 

Syracuse  Rapid-Transit  R.  Co.,  Chapman  v. 

(Sup.) ! 

Talcott,  A.  &  S.  Henry  &  Ck).  v.  (Sup.)....  ( 

Tallman,  Krauskopf  v.  (Sup.) 5 

Tayler  v.  American  Ribbon  Co.  (Sup.) . . . .  ( 


Digitized  by  VjOOQIC 


GASES  RBPORTBD. 


XVll 


Page 

f iTlor  T.  LoDS  Island  R.  Co.  (Sup.) 665 

Tirior.  Harra  t.  (Snp.) 1108 

fty'oT  BrewlB«;  &  Malting  Ck>.,  Thiry  y. 

iSupj 85 

TfaL  W.  H.  KurU  Co.  v.  (Sup.) 1119 

TfBJpIe  r.  Vamey  (SupO 1118 

TriiipMon  T.  Brown  (sup.) 1118 

T«^th  k  TVcnty-Third  St.  Ferry  Co.,  Muel- 

^r  v.  (Sup.) 310 

T  .TT.  Smith  V.  (Sup.) 447 

lUmes  Loan  &  Trust  Co.  t.  Hagemeyer 

•Jiup.) 689 

Tbarer  t.  Brown  (t$up.) 1118 

nill  T.  Hoy t  (Sup.) 78 

Tbird  Ave.  R.  Co.,  Bendit  v.  (Snp.) 780 

Ta  nl  Are.  R.  Co.,  Bolte  t.  (Sup.) 1038 

njd  Are.  R.  Co.,  Haszlacher  v.  (City  Ct. 

N  Y.» 380 

Third  .N'ai.  Bank  of  City  of  New  York  v. 

TriTriew*  Ins.  Co.  (Sup.) 068 

TLirr  t.  Taylor  Brewing   &  Malting  O). 

-Sup.) 85 

n:<>mpflon  T.  Continental  Trust  Co.  (Sup.). .  743 

T>.nip«on,  McCloskey  v.  (Sup.) 1076 

rh.-.nipgoB.  National  Life  Ass'n  of  Hartford. 

<:-inn..  V.  (Sup.) 401 

TkMinpson,  Snedecker  ▼.  (Snp.) 775 

ttompson  Co.,  Walker  t.  (Sup.) 326 

r.-rnton  t.  Moore  (Co.  -Ct.) 1100 

P.ru'^h.  McCredy  t.  (Sup.) 68 

r-mpkins,  Fritz  t.  (Sup.) 847 

T  vn  Clerk  of  Town  of  Baiubridge,  People 

V.  iSop.) 64 

T  ^D   of   Henipstead,    Suburban    Electric 

light  Co.  T.  (Sup.) 443 

1  <WTi  of  Palatine,  Knapp  v.  (Sup.) 1110 

TfT  T.  Long  Island  R.  Co.  (Sup.) 182 

Tri<7  ▼.  FalTey  (Sop.> 1118 

inirj-  T.  Frey  (Sup.) 1118 

f r4(7  V.  Kircher.  two  cases  (Sup.) 1118 

TrjTj^iers'  Ins.  Co.,  Third  Nat.  Bank  of  City      • 

'  f  New  York  t.  (Sup.) C68 

TrpQkman  ▼.  Schneider  (Sup.) 770 

Wnton  Potteries  Co.  t.  Smith  (Sup.) 1075 

Trimm,  In  re   (Sup.) 1118 

rrae  T.  Lehigh  Val.  R.  Co.  (Sup.) 1118 

T-**eT,  Ridiardson  t.  (Sup.) 1115 

"iwl  T.  Knabe  (Sup.) 1017 

Tw fifth    Ward    Park,    In    re,    two    cases 

tSip.) 1118 

:T?art  T.  WUson  (Sup.) 827 

'  liion  Ferry  (>)..  (yShea  t.  (Sup.) 1113 

'  3ion  IL  Co.  of  New  York  City,  Suther- 

^:^aA  T.  (Sup.) 1117 

■cioD  Trust  Co,  of  Indianapolis  y.  Boker 

■Sup.) 550 

^  nwn  Trust  Co.  of  New  York,  In  re  (Sur.)  149 

l.oited  States  Trust  Co.,  In  re  (Sur.) 376 

iw  Ijeague  &  American  Surety  Co.  of 

New  York,  Lyman  v.  (Sup.) 1111 

J>Dtine  T.  Erie  R.  Co.  (Sup.) 1118 

^ilUuri  ▼.   Loftus   (Sup.) 1066 

yin  Cott.  Gordon  ▼.  (Sup.) 554 

\indegtift    t.     Ck>wle8     Engineering     Co. 

,;  Sop.) r. 1118 

)  iiiiderpoel,  Braumann  y.  (Sup.) 216 

J>n  Gorden  t.  Moore  (Sup.) 1 118 

\an  Name  v.  Van  Name  (Sup.) 659 

wa  Ncn,  Bormay  Y.  (Sup.) 640 

56N.Y.8.-b 


Page 
Van  Wagner  t.   Metropolitan   St.   R.   Co. 

(Sup.)   215 

Van  Wart,  People  v.  (Sup.) 1114 

Vamey,  Temple  t.  (Sup.) 1118 

Vecderiwsch.  Lyman  v.  ( Sup.) 1111 

Victor,  (ioldberg  v.  (Sup.) 1044 

Village  of  Charlotte.  Aslen  v.  (Sup.) 1104 

Village    of    New    Rochelle,    Cummings    v. 

(Sup.) :....  701 

Village  of  North  Tarrytown.  Kent  t.  (Sup.)  885 

Village  of  Phelps,  Lusk  ▼.  (Sup.) 1111 

Virgil  Practice-Clavier  Co.,  Metz  v.  (Sup.)..1081 

Voelkl,  Kyan  v.  (Sup.) 1065 

Vogedes  v.  Beakes  (Sup.) 662 

Vorhis  V.  Elias  (Sup.) 134 

Walker  v.  Edward  Thompson  Co.  (Sup.). . .  326 

Wallace  t.  Frey,  three  cases  (Sup.) 1051 

Wallace,  Howell  t.  (Sup.) 280 

Walsh  V.  American  Lumber  Co.  (Sup.) 1118 

Walsh,  Cruikshank  v.  (Sup.) 894 

Wallenberg  v.  Bemhard  (City  Ct.  N.  Y.).  .  396 

Walther,  Keuffel  v.  (Sup.) 1110 

Walton  V.  Collins  (Sup.) 1045 

Wnmsley  v.  Atlas  S.  S.  Co.  (Sup.) 284 

Ward  V.  Sire  (Sup.) 1118 

Warfield,  McCormick  Harvesting  Mach.  Co. 

V.  (Sup.) nil 

Warner  v.  Bartle  (Sup.) 585 

Warner  v.  Billings  (Sup.) 1118 

Warner,  Regener  v.  (Sup.) 310 

Waters  v.  Johnson  (Sup.) 1118 

Weaver,  Queen  v.  (Sup.) 998 

Webb  V.   Long  iHland   Mut.   Fire  Ins.   Co. 

(Sup.) 1118 

Weed,  In  re  (Sup.) 1119 

Weeks  v.  O'Brien  (Sup.) 1119 

Weeks,  Day  v.  (Sup.) 1106 

Weidenfeld  v.  Woolfolk  (Sup.) 740 

Weinberg  v.  Frank  (Sup.) 920 

Weisbecker,  Mulrein  v.  (Sup.) 240 

Weissenthanner,  Friede  v.  (City  Ct.  N.  Y.)  399 

Wells,  Steele  t.  (Co.  Ct.) 367 

Wendel  v.  Wendol  (Sup.) 203 

Westchester  Fire  Ins.  Co.,  Lucas  r.  (Sup.).  .1110 

Westeriield.  In  re,  two  cases  (Sup.) 1119 

Westergren,  O'Shaughnessy  v.  (Sup.) 1113 

Westervelt  r.  Morrelle  (City  Ct.  N.  Y.).  ..  377 

Weston  v.  Goldstein  (Sup.) 755 

Wetmore  v.  Stromeyer  (Sup.) ' 1035 

Wheeler's  Will,  In  re  (Sup.) • 1119 

Wheelwright's  Estate,  In  re  (Sup.) 917 

WTiite  V.  Eidlitz  (Sup.) 620 

Whitehead,  In  re  (Sup.) 989 

Whitehead  Bros.  Co..  Wood  v.  (Sup.) 1119 

Whitehouse  v.  Drisler  (Sup.) 95 

White    Star    Towing    (io.,    Kanderson    v. 

(Sup.) 1004 

Whiting  Mfg.  Co.  y.  Joseph  H.  Bauland  Co 

(Sup.) 114 

Whitmore,  Yaw  v.  (Sup.) 1119 

W.  H.  Kurtz  Co.  v.  Teall  (Sup.) 1119 

Wickes  V.  McManus  (Sup.) 1119 

Wic»chers  t.  New  Home  Sewing-Mach.  Co. 

(Sup.)    235 

Wielar,  Springfield  Metallic  Casket  Co.  v. 

(City  Ct.  N.  Y.) 894 

Wigton  V.  Metropolitan  St.  R.  Ck).  (Sup.). .-.  647 

Wilcox,  Steinfield  y.  (Sup.) 217 

William  McShane  Co.  v.  Heilner  (Sup.). .  .1067 
Williams  v.  BUlings  (Sup.) 1119 

Digitized  by  VjOOQIC 


xviii 


56  NEW  YORK  SUPPLEMENT 
and  90  N«w  York  SUte  Reporter. 


Williams,  Gorman  t.  (Sup.). 
Williamson  v.  Anderson  (Sup.). 


Page 

1031 

833 

Willson  V.  Eveline  (Sup.) . .  /. ! .' '  .* .' .'  632 

Willson  T.  Eveline  (Sup.) 1119 

Wilson,  lygart  ▼.  (Sup.) 827 

Winchester  Land  O.  v.  Park  Ave.  Land 

Co.  (Sup.)   1119 

Winston,  People  y.  (Sup.) 323 

Winter  v.  Cross-Town  St.  R.  O).  of  Buffalo 

(Sup.)   1119 

Winters,  Bliss  v.  (Sup.) 362 

Winters,  Bliss  v.  (Sup.) 650 

Wisner.  Consolidated  Fruit-Jar  Co.  v.  (Sup.)  723 

Witherbee  v.  Witherbee  (Sup.) 1119 

Woerz  V.  Schumacher  (Sup.) 8 

Womack  y.  Smith  (Sup.) 1119 

Wood.  In  re  (Sup.) 1119 

Wood  V.  Common  Council  of  City  of  Bing- 

hamton  (Sup.) 105 

Wood  T.  Whitehead  Bros.  Co.  (Sup.) 1119 


Woodbury  Dermatological  Inst.,  Gonklin  y. 

(Sup.) : 

Woodruff,  People  v.  (Sup.) 

Woolfolk,  Weidenfeld  v.  (Sup.) 

Wormser,  Dann  v.  (Sup.) 

Wright  Y.  Loud  (Sup.) 

Wright  V.  Pell  (SupJ. 
Wright,  First  Nat, 
lyn  V.  (Sup.) .... 


ank  of  City  of  Brook- 


Yaw  V.  Whitmore  (Sup.) 1 

Young,  In  re  (Co.  Ct.) 

Young  Men*8  Cosmopolitan  Club,  Lymau  v. 
(Sup.) 

Zangen   v.   Krakauer  Young  Men's   Ass'n 

No.  1  (Sup.) 1 

Zeitlin  v.  Arkaway  (Sup.) 1* 

Zimmerman  v.  Rainey  (Sup.) : 

Zimmerman  v.  Stahl  (Sup.) < 

Zundel,  People  y.,  two  cases  (Sup.) 1: 


See  End  of  Index  for  Tables  of  New  York  Supplement  Gases 
Other  Beports. 

t 


Digitized  by  VjOOQ IC 


THE 


New  York  Supplement 

VOLUME  56. 

AND 

New  York  State  Reporter, 

VOLUME  90. 


(26  Misc.  Bep.  806.) 

BULUYAN  COUNTY  OLUB  T.  BtJTLER. 
(Supreme  Court,  Trial  Term,  New  York  County.    Febroary  15,  1899.) 

1.  OoRFORATionB— Stock— AiBSBasMENT. 

Where  stock  Is  fully  paid  for  In  advance,  it  caimot  be  assessed,  in  the 
absence  of  provision  therefor  in  the  statute  under  which  the  corporation 
was  organized,  unless  the  stoclcholder  has  made  himself  liable  therefor 
by  contract. 
1  Samb— Agrbembnt— Certificatb. 

A  provision.  In  a  certificate  of  full-paid  stock,  that  it  Is  'Nonassessable 
beyond  $100  per  annum,"  is  not  an  assent  to  such  an  assessment,  in  any 
manner  not  authorized  by  law,  without  the  stockholder's  assent 
t  6amb — Receipt. 

A  provision,  in  a  receipt  for  full-paid  stock,  that  the  party  receipting 
for  It  holds  it  pursuant  to  the  by-laws  of  the  corporation  as  to  dues  and 
transfers,  does  not  make  the  stock  subject  to  assessment  under  a  by-law 
therefor  passed  before  signing  of  the  receipt,  but  after  he  had  contracted 
for  full-paid  stock,  and  paid  therefor,  the  receipt  being  signed  as  of  the 
date  of  the  payment  for  the  stock. 
4.  Sams— Proof  as  to  Subscription. 

Where  Stock  Is  subject  to  assessment.  It  Is  necessary,  in  order  to 
charge  an  Individual  subscriber  with  an  assessment  against  his  stock, 
to  prove  that  the  whole  capital  stock  has  been  subscribed  for,  so  that 
the  assessment  may  reach  all  alike,  or  that  he  has  waived  his  right  to 
Insist  thereon. 

Action  by  the  Sallivan  Conntj  Clab  against  Charles  Henry  Butler 
to  collect  an  assessment  imposed  on  stock  owned  by  defendant  in 
plaintiif  corporation.    Judgment  for  defendant. 

Isaac  L.  Miller,  for  plaintiir. 

T.  Edward  Wyckoff,  for  defendant 
Q6N.YJ9.-1 
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McADAM,  J.  The  plaintiff  was  organized  under  the  business  cor- 
poration act  (Laws  1890,  c.  667).  The  objects  and  nature  of  the  busi- 
ness for  which  it  was  formed,  according  to  the  certificate  of  incorpora- 
tion, were  "to  purchase,  acquire,  develop,  improve  and  sell  real  estate 
in  Sullivan  county,  and  to  build,  maintain  and  seU  buildings  or  real 
estate  in  said  county";  and  the  business  was  to  be  carried  on  in  the 
city  of  New  York,  and  the  towns  of  Thompson  and  Mamakating,  in 
Sullivan  county,  N.  Y.  The  stock  of  the  corporation  consisted  of 
f  100,000,  divided  into  1,000  shares  of  f  100  each,  and  the  directors  for 
the  first  year  were  named.  Nothing  in  the  certificate  of  incorporation 
provided  for  or  gave  any  powers  to  the  directors,  incorporators,  or 
stockholders  beyond  those  given  by  the  enabling  act.  On  January  4, 
1893,  the  plaintiff  purchased  from  the  defendant  and  Marcia  F.  Butler 
a  large  tract  of  land  in  Sullivan  county  for  the  purposes  of  the  cor- 
poration, under  the  following  resolution: 

"That  this  company  purchase  from  Charles  Henry  Butler  and  Marcia  F. 
Butler  all  their  property  situated  in  great  lots  Nos.  11  and  12  in  the  towns 
of  Thompson  and  Mamakating,  Sullivan  county,  New  York,  consisting  of 
between  4,000  and  5,000  acres,  and  to  pay  therefor  $50,000,  in  500  fuU-pald 
sbares  of  the  capital  stock  of  the  company,  and  that  the  secretary  or  his 
assistant  be  authorized  to  deliver  to  Charles  Henry  Butler  certificates  for  500 
jot  such  full-paid  shares,  together  with  aU  the  privileges  that  such  shares 
.-Shan  carry." 

It  will  be  noted  that  the  certificates  to  be  issued  to  the  defendant 
•  under  this  resolution  were  to  be  of  **full-paid''  shares  of  stock.  The 
:  present  action  is  founded  on  a  by-law  adopted  by  the  board  of  directors 
.  of  the  plaintiff  May  16, 1893,  in  the  following  words: 

"Art.  10.  The  board  of  directors  shall  have  power  to  establish  such  rules, 
regulations  and  restrictions  for  the  government  of  the  club,  and  the  use  of 
the  property,  and  dues  not  to  exceed  $10  per  share,  and  may  provide  for  . 
such  penalties  for  any  violation  thereof  not  inconsistent  with  the  laws  of 
^  this  state,  as  it  may  deem  expedient" 

And  on  another  adopted  by  the  stockholders  January  14,  1895,  aa 
'  follows: 

"Art  16.  The  annual  dues  shall  be  paid  by  the  board  of  directors  upon 
each  share  from  year  to  year,  but  shall  in  no  case  exceed  the  sum  of  $10  per 
share  per  year,  payable  in  advance,  on  the  Ist  day  of  March  In  each  year; 
and  the  board  of  directors  are  authorized  to  assess  the  stock  to  that  extent." 

'  Afi  the  statute  under  which  the  plaintiff  was  incorporated  does  not 
in  terms  authorize  the  levy  of  an  assessment  on  full-paid  stock,  the 
question  arises  as  to  the  power  of  the  corporation  to  assess  such  stock. 
"Attempts  have  been  made  in  various  ways  to  authorize  the  assess- 
ment of  stockholders  for  amounts  after  the  par  value  of  their  stock 
has  been  paid  in.  Such  efforts  have  generally  failed.  It  cannot  be 
done  by  a  majority  vote  of  the  stockholders,  nor  of  the  directors,  nor 
by  a  by-law."  1  Cook,  Stock,  Stockh.  &  Corp.  Law  (3d  Ed.)  §  242; 
Thomp.  liab.  Stockh.  §  4.  It  is  thus  apparent  that  the  club,  apart 
from  any  contractual  obligation  on  the  part  of  the  defendant,  had 
no  power  to  levy  the  assessments  in  question.  The  plaintiff  claims 
that  there  was  such  a  contractual  obligation,  and  it  is  alleged  in  the 
complaint,  and  not  denied  in  the  answer,  "that  the  certificate  or  cer- 
tificates of  stock  so  delivered  by  plaintiff  to  defendant  contained  on 
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the  face  thereof  the  foUowing  words:  'Shares,  flOO  each.  I^all-paid, 
and  nonassessable  beyond  (10  i>er  annum.' "  The  plaintiff  contends 
that  this  created,  by  implication,  at  least,  an  assent  on  the  patrt  of 
the  defendant  that  his  stock  might  be  assessed  to  the  extent  of  |10 
a  share.  This  statement  on  the  stock  certificates  does  not  amount  to 
an  assent  on  the  part  of  the  defendant  that  his  stock  be  assessed  to 
the  extent  of  10  per  cent.,  in  any  manner  not  authorized  by  law,  with- 
out his  consent.  The  plaintiff  urges  that  such  assent  found  expres- 
sion in  the  by-law  to  which  attention  hajs  been  called;  but  this  by-law 
was  not  in  existence  when  Butler  conveyed  his  property  to  the  plain- 
tiff, and  agreed  to  accept  "full-paid"  stock  as  consideration  money 
therefor.  The  by-law  was  enacted  by  the  directors  of  the  plaintiff, 
and  it  nowhere  appears  that  the  defendant,  the  stockholder  most  seri- 
ously affected  by  it,  ever  acquiesced  in  its  passage,  or  in  any  manner 
assented  to  the  imposition  of  any  such  assessment  upon  his  stock. 
The  defendant's  stock  came  to  him  under  his  contract  made  before  the 
adoption  of  the  by-law,  and,  unless  he  in  some  legal  manner  waived 
his  rights  under  his  contract,  he  was  entitled  to  hold  his  security 
as  ^ullpaid,  unassessable  stock";  for  a  by-law  impairing  the  vested 
rights  of  a  stockholder  is  in  the  nature  of  ex  post  facto  legislation,  and 
anauthorized.  PuKord  v.  Fire  Department,  31  Mich.  458;  People  v. 
Crockett,  9  CaL  112;  Kent  v.  Mining  Co.,  78  N.  Y.  159;  1  Cook,  Stock, 
Stockh.  &  Corp.  Law  (3d  Ed.)  §  242;  Mor.  Priv.  Corp.  (2d  Ed.)  §  496. 
To  hold  that  a  by-law  imposing  an  annual  assessment  on  stock  al- 
ready fully  paid  for  is  a  lawful  exercise  of  corporate  power  is  tanta- 
mount to  holding  that  a  corporation  may,  by  a  single  resolve  in  the 
form  of  a  by-law,  put  its  stockholders  in  debt  to  it  annually  to  any 
amount  that  it  may  see  fit  to  specify,  and  aU  without  their  consent. 
To  state  such  a  proposition  is  simply  to  refute  its  legality.  If  the 
defendant  had  purchased  his  stock  after  the  adoption  of  the  by-law, 
and  with  knowledge  of  the  same,  it  might  have  been  urged  with  reason 
that  the  by-law  had  become  part  of  the  contract  of  purchase,  because 
made  with  reference  to  it 

Plaintiff  also  urges  that  because,  on  May  19,  1893,  the  defendant 
signed  a  receipt  for  a  certificate  of  500  shares  of  stock,  in  which  it  is 
therein  stated  that  he  holds  the  same  ''pursuant  to  the  by-law  of  the 
SoUivan  County  Club  as  to  dues  and  transfers,"  he  bound  himself  to 
the  obligations  contained  in  the  by-law  of  May  16,  1893.  But  this 
receipt  was  signed  as  of  January  4, 1893,  the  date  of  the  deed,  and  had 
referoice  to  the  contract  for  'full-paid"  stock  under  which  it  was 
delivered.  This  ingenious  receipt  cannot  be  construed  as  modifying 
or  impairing  the  defendant's  rights  under  his  contract,  which  had 
been  fully  performed  on  his  part.  No  one  would  suspect  from  that 
receipt  that  the  defendant,  after  giving  up  all  he  contracted  to  give, 
was  expected  to  waive  any  of  the  rights  which  his  contract  gave  him. 
If  such  was  the  purpose,  it  never  accomplished  the  design.  There  was 
clearly  no  contractual  agreement  to  pay  the  assessments  sought  to 
be  enforced.  The  rights  and  obligations  of  the  parties  had  been  care- 
folly  specified  in  the  written  contract  of  sale  and  purchase,  and  it  is 
elementary  that  a  contract  will  be  implied  only  where  there  is  no  ex- 
press contract.    Story,  Cont.  §  15.    The  effort  to  fasten  upon  the  de- 
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fendant  an  obligation  by  implication,  when  none  arises  npon  his  ex- 
press contract,  must,  in  the  nature  of  things,  fail.  There  is  no  element 
of  equitable  estoppel  in  the  case,  and  no  new  consideration,  such  as 
the  law  requires  as  the  basis  of  a  new  or  modified  agreement.  Among 
the  corporations  authorized  to  be  formed  by  general  laws  will  be  found 
some  in  which  the  capital  consists  largely  of  what  are  called  ^'capital 
stock  notes,"  which  are  assessable  by  the  corporation  from  time  to 
time  to  meet  accruing  liabilities,  until  the  full  amount  of  such  notes 
is  paid.  2  Eev.  St  (9th  Ed.)  p.  1179,  §  116.  And  there  are  others  in 
which  stock  is  issued  on  paying  an  installment  only  of  the  purchase 
price,  subject  to  call  or  assessment  by  the  corporation,  in  like  man- 
ner, until  the  stock  is  fully  paid  for.  1  Cook,  Stock,  Stockh.  &  Corp. 
Law  (3d  Ed.)  §  104  et  seq.  In  those  cases  the  authority  to  assess  is 
exercised  to  compel  the  stockholder  to  make  good  his  contractual  ob- 
ligation to  the  corporation,  that  it  may  liquidate  its  liabilities.  Such 
cases  must  not  be  confused  with  the  one  at  bar;  for,  when  stock  is 
fully  paid  for  in  advance,  the  holder  has  already  discharged  every 
obligation  he  owes  in  respect  thereto,  and  cannot,  upon  any  principle 
of  justice,  be  required  to  pay  more,  unless  by  some  new  and  vsdid 
contract  he  has  made  himself  liable  to  do  so. 

Another  objection  urged  by  the  defendant,  and  not  without  force, 
is  that  the  capital  stock  of  the  plaintiff  consisted  of  1,000  shares,  at 
the  par  value  of  f  100  each,  and  240  shares  are  unissued  and  undisposed 
of,  and  that  this  stock  fi^ould  be  assessable  equally  with  his  own. 
The  rule  undoubtedly  is  that,  even  in  corporations  where  stock  is 
legally  subject  to  assessment,  it  is  necessary,  in  order  to  charge  an  in- 
dividual subscriber  with  the  amount  of  an  assessment  levied  against 
his  stock,  to  prove  affirmatively  that  the  whole  capital  stock  of  the 
corporation  has  been  subscribed  for,  so  that  the  assessment  may  reach 
all  alike,  or  that  such  subscriber  has  by  some  act  of  his  waived  the 
right  to  insist  upon  the  performance  of  this  condition  precedent  Bray 
V.  FarweU,  81  N.  Y.  600;  Temple  v.  Lemon,  112  111.  51.  No  such 
waiver  has  been  established  here. 

Upon  the  entire  case,  there  must  be  judgment  for  the  defendant. 


(26  Misc.  Rep.  292.) 

FORD  V.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK. 

(Supreme  Court,  Trial  Term.  New  York  County.    February  14,  1809.) 

MuNioiPAL  Opptcbbs—Ikspectors— Abolishment  op  Oppice. 

Laws  1889,  c.  875,  f  13,  authorizes  a  board  of  sewer  commissioners 
of  any  village  to  employ  inspectors  at  $2.50  per  day.  Plaintiff  was 
accordingly  appointed  inspector  for  a  year  of  a  village  which  was  after- 
wards annexed  to  New  York  City  by  a  statute  retaining  certain  of  the 
village  officers,  not  including  said  inspectors,  for  a  certain  time  for  cer- 
tain purposes.  Plaintiff  never  did  any  worlc  for  New  Yorlt  City,  the 
office  being  abolished  by  the  act.  Held,  that  the  city  is  not  liable  for  his 
wages  for  the  balance  of  the  year  after  the  annexation. 

Action  by  one  Ford  against  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York.    Judgment  for  defendant 
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W.  W.  Culver  (Wm.  Barnes,  of  counsel),  for  plaintiff. 
John  Whalen,  Corp.  Counsel  (Charles  Blandy,  of  counsel),  for  defend- 
anL 

FITZGERALD,  J.  This  action  is  brought  to  recover  a  sum  of 
monej  which  the  plaintiff  alleges  is  due  to  him  under  an  agreement 
in  writing  made  and  entered  into  with  the  board  of  sewer  commis- 
sioners of  the  village  of  Williamsbridge,  by  which  he  claims  to  have 
been  appointed  an  inspector  of  sewers  then  being  constructed  or 
about  to  be  constructed  in  said  village,  for  a  term  of  one  year,  and 
for  such  further  period  until  certain  work  was  completed,  at  an 
agreed  compensation  of  |2.50  per  diem.  This  agreement  bears  date 
of  May  23,  1895.  By  chapter  934  of  the  Laws  of  1895,  said  village 
became  annexed  to  the  city  of  New  York,  and  this  act  took  effect 
June  6th  of  that  year.  On  June  10th,  fom*  days  subsequent  thereto, 
the  plaintiff,  according  to  his  testimony,  reported  to  a  Mr.  Mack,  the 
engineer  of  the  former  village  of  Williamsbridge,  and  claims  to  have 
performed  some  work  for  a  period  of  about  five  weeks,  at  the  ex- 
piration of  which  time,  he  testified,  he  was  '^laid  off"  by  said  Mack 
on  account  of  a  discontinuance  of  the  work,  and  that  the  sewer  com- 
missioners of  Williamsbridge,  through  Mack,  their  engineer,  paid 
him  the  sum  of  |50  on  account  of  his  services.  The  department  of 
street  improvements  of  the  Twenty-Third  and  Twenty-Fourth  wards 
of  the  city  of  New  York,  through  its  commissioner  and  chief  engineer 
of  construction,  took  possession  of  the  office  of  the  sewer  commission- 
ers of  the  former  village  on  July  10,  1895,  and  never  recognized  the 
plaintiff  as  an  officer  or  employ^  of  the  city,  and  never  called  upon 
him  to  perform  any  duty  or  service  whatsoever;  and  it  further  ap- 
pears that  work  seems  never  to  have  been  resumed  upon  the  con- 
struction of  the  sewers  after  the  time  plaintiff  testified  he  was  "laid 
oflP*  by  Engineer  Mack. 

Section  13  of  chapter  375  of  the  Laws  of  1889,  known  as  the  "Gen- 
eral Village  Sewer  Act,"  authorizes  a  board  of  sewer  commissioners 
of  any  village,  among  other  things,  to  employ  such  inspectors  as 
may  be  necessary,  and  to  pay  them  a  compensation,  not  to  exceed 
12.50  per  day.  This  is  an  express  power  conferred  upon  them  by 
the  statute,  and  they  cannot  be  permitted  to  go  beyond  it.  The 
annexation  act  mentions  certain  town  and  village  officials  who  in 
express  terms  are  retained  for  a  certain  time  and  for  certain  pur- 
poses, and  the  fact  that  these  officials  are  expressly  referred  to 
shows  quite  clearly  that  it  was  not  supposed  that  any  other  officials 
would  be  kept  in  office.  People  v.  Roosevelt,  24  App,  Div.  17,  48 
N.  Y.  Supp.  1043.  The  plaintiff  was  purely  an  employ^  of  the  village 
onder  sections  2  and  13  of  the  general  village  sewer  act,  and  his 
employment  as  such  was  completely  ended  upon  the  enactment  of  the 
annexation  act.  Oertum  v.  Board,  109  N.  Y.  170, 16  N.  E.  328.  The 
agreement  in  this  case,  although  i^eferred  to  as  a  contract,  should, 
I  think,  properly  be  regarded  as  merely  a  certificate  of  appointment, 
for  it  cannot  be  claimed  that  the  sewer  commissioners  could  deprive 
the  legislature  of  its  power  to  abolish  offices  that  it  had  created,  to 
increase  or  diminish  the  compensation  of  employes,  for  whom  it  had 
provided,  or  to  amend  or  repeal  the  laws  as  the  public  interest^j^ 
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might  from  time  to  time  require  in  all  cases  not  barred  by  consti- 
tutional limitation.  The  plaintifP  held  the  oflBce  of  inspector  of 
sewers  of  the  village.  The  annexation  act  abolished  this  office,  and 
terminated  his  employment.  The  office  of  sewer  inspector  was 
created  for  a  public  use,  and  the  plaintiff  could  not  acquire  a  vested 
private  personal  right  therein.  His  right  of  compensation,  could 
only  grow  out  of  the  rendition  of  services,  and  not  out  of  any  con- 
tractual relation;  and,  as  no  service  was  at  any  time  required  of  or 
rendered  to  the  city  of  New  York  by  plaintiff,  the  defendant  is  en- 
titled to  judgment    Judgment  for  defendant,  with  costs. 


In  re  OARY. 
(Supreme  Oonrt,  Appellate  Division.  Fourth  Department    February  8,  1899.) 

L  TAXATION— Summary  Pbocbe dings— Time  op  Commsncbmbnt. 

Under  Laws  1880,  c.  275,  §  7,  providing  that  an  owner  may  redeem 
from  a  tax  sale  within  two  years  from  sale,  and  that  "notice  shall  be 
given  by  the  purchaser  of  any  real  estate  sold  for  taxes  *  *  *  to  the 
occupant,  ovnier  in  fee  •  •  •  at  least  three  months  before  the  ex- 
piration of  the  time  for  redemption  *  *  *,  and  the  time  for  such 
redemption  shall  not  be  deemed  to  have  expired  until  three  months  after 
such  notice  shall  have  been  given,"  and  section  6,  authorizing  summary 
proceedings  by  the  purchaser  for  possession  after  the  time  for  redemption 
has  expired  and  such  notice  has  been  given,  without  redemption,  sum- 
mary proceedings  before  giving  such  notice  are  premature. 

&  8amb~Pbtition. 

Petition  in  summary  proceedings  should,  if  petitioner  seeks  to  proceed 
as  purchaser  at  tax  sale,  state  facts  authorizing  the  proceeding  under 
Laws  ^80,  c.  275;  or  if  he  seeks  to  proceed  on  a  lease  made  by  him 
after  becoming  purchaser,  so  that  the  conventional  relation  of  landlord 
and  tenant  exists,  he  should  state  facts  indicating  such  relation. 

Appeal  from  municipal  court  of  Buffalo. 

Application  of  Thomas  Gary  for  removal  of  Fred  W.  Navagh  and 
Samnel  B.  Hard  from  certain  premises  in  Buffalo.  From  an  order 
for  possession,  said  Navagh  and  Hard  appeal.    Reversed. 

Summary  proceedings  to  recover  possession  of  real  property  were  instituted 
in  the  municipal  court  of  Buffalo  on  the  petition  of  Thomas  Gary.  Septem- 
ber 7,  1894,  a  final  order  was  granted.  October  11,  1894,  an  appeal  was  taken 
from  said  order  to  the  superior  court  of  Buffalo  by  Pred  W.  Navagh  and 
Samuel  B.  Hard,  which  order  awarded  to  Thomas  Gary  the  possession  of  the 
premises  described  in  the  petition,  "by  virtue  of  the  title  conveyed  by  the  tax 
deed  executed  according  to  law  by  the  officers  of  the  city  of  Buffalo,  •  •  • 
and  that  such  deed  is  conclusive  upon  the  court  in  these  proceedings,  and  that 
said  respondent  Fred  W.  Navagh  holds  over  and  continues  in  possession  of 
said  premises  without  the  permission  of  said  petitioner,  Thomas  Gary.  It  is 
further  ordered  that  the  possession  of  said  premises  be  delivered  to  said  pe- 
titioner, that  a  warrant  be  issued  to  put  him  in  possession  of  said  premises, 
and  that  he  recover  against  said  Fred  W.  Navagh  the  sum  of  three  and  ts/^q^ 
dollars  for  the  costs  of  this  proceeding."  The  order  was  signed  by  Gharles 
W.  Hinson,  judge  of  the  municipal  -court  of  Buffalo.  When  the  superior 
court  was  abolished,  the  appeal  was  transferred  to  this  court.  Samuel  B. 
Hard  owned  premises  for  many  years  in  the  First  ward  of  Buffalo,  and  he 
leased  them  to  Fred  W.  Navagh,  who  was  in  actual  possession  thereof  when 
the  taxes  were  assessed  which  are  mentioned  in  this  proceeding.  The  city 
levied  certain  taxes  for  the  year  1885,-— General  tax,  |l80.40;  local  assess- 
ment roll  of  May  10,  1884,  No.  15,332,  f^;  local  assessment  roll  No.  15,347, 
for  the  year  1884,  $.67;  local  assessment  roll  No.  15,649,  |oQ^|  year  1884, 
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^10.10.  The  tax  and  assessments  were  not  paid,  and  on  April  29,  1886,  the 
dty  of  Bnffalo  sold  the  lands  described  In  said  tax  and  assessment  rolls  to 
Thomas  Gary  for  the  amount  of  the  tax  and  assessments,  with  addition  of 
Interest,  and  the  comptroller  gave  a  certificate  to  Gary.  The  land  was  not 
redeemed  from  said  sale,  and  on  the  27th  of  June,  1888,  the  city,  by  its 
comptroller,  executed  and  delivered  to  Gary  a  conyeyance  in  which  it  purported 
to  convey  the  lands  so  owned  by  Hard  and  occupied  by  Navagh,  which  deed 
contained  the  following  description:  "Parcel  of  land  in  the  First  ward  of 
the  dty  of  Buffalo,  to  wit,  part  of  outer  lot  38,  one  hundred  and  thirty-one 
(131)  feet  front,  to  Buffalo  river  deep,  on  the  easterly  side  of  the  Gity  Ship 
Canal,  commencing  five  hundred  feet  and  forty-seven  one  hundredths  (500 
*'/ito)  f«et  northerly  from  Pecl^  Slip."  The  petition  contained  a  similar  de- 
scription. The  petition  stated  that  the  petitioner  was  the  owner  In  fee  and 
entitled  to  possession  of  tibe  lands  so  described;  "that  said  premises  were 
conveyed  to  your  petitioner  by  deed  from  the  city  of  Buffalo,  which  deed  is 
dated  June  27,  1888,  pursuant  to  an  act  of  the  legislature  of  the  state  of  New 
YoA  •  •  •  passed  May  12,  1880,  and  the  acts  amendatory  thereof; 
•  •  •  that  said  Fred  W.  Navagh  is  the  occupant  of  such  real  estate  and 
In  posaesBlon  of  said  premises,  and  holds  over  and  continues  in  possession 
of  said  premises  after  the  expiration  of  his  term  without  permission  of  his 
landlord,  your  petitioner."    No  other  facts  were  stated  in  the  petition. 

Argned  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  McLEN- 
NAN,  and  SPRINQ,  JJ. 

George  Wadsworth,  for  appellants. 

Worthington  C.  Miner,  for  respondent 

• 

HARDIN,  P.  J.  Navagh  answered  in  writing,  and  set  up  that  he 
was  rightfully  in  possession  as  tenant  of  Hard,  and  had  been  for 
more  ^an  six  years.  He  denied  that  he  held  over  after  the  expira- 
tion of  his  term,  and  he  denied  that  the  petitioner  ''is  the  landlord 
of  said  premises,  or  any  part  thereof."  He  alleged  that  no  notice 
to  red^m  said  premises  was  ever  served  on  him,  and  he  denied  that 
the  pjetitioner  is  the  owner  in  fee  or  entitled  to  possession  of  said 
premises.  He  alleged  that  no  notice  to  redeem  said  premises  was 
ever  served  on  Hard.  He  averred  that  the  description  in  the  rolls, 
advertisement  of  sale,  certificate  of  sale,  and  in  the  deed  is  insuffi- 
cient and  defective.  On  June  5th  the  counsel  moved  to  dismiss  the 
proceedings  for  the  insufficiency  of  the  petition.  That  motion  was 
denied.  On  July  2d,  on  application  of  Navagh  and  Hard,  the  latter 
was  allowed  to  file  an  answer.  This  was  allowed  under  section 
2244  of  the  Code  of  Civil  Procedure,  which  provides  that  any  person 
in  possession,  or  claiming  possession,  may  file  an  answer  "denying 
generally  the  allegations,  or  specifically  any  material  allegation  of 
the  petition,  or  setting  forth  a  statement  of  any  new  matter  con- 
stituting a  legal  or  equitable  defence,  or  counterclaim.  Such  de- 
fence or  counterclaim  may  be  set  up  and  established  in  like  manner 
as  though  the  claim  for  rent  in  such  proceeding  was  the  subject 
of  an  action."  Under  the  answer  thus  allowed,  the  defendant  gave 
evidence  showing  that  no  notice  to  redeem  had  been  given  to  Navagh 
or  to  Hard  according  to  the  provisions  of  the  tax  law  passed  in  1880 
for  the  city  of  Buffalo.  The  seventh  section  of  chapter  275  of  the 
Laws  of  1880  provides  that  an  owner  may  redeem  from  a  tax  sale 
at  any  time  within  two  years  after  the  date  of  such  sale.  It  further 
provides: 
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"Notice  shall  be  given  by  the  purchaser  of  any  real  estate  sold  for  taxes 
under  the  provisions  of  this  act  to  the  occupant,  owner  In  fee  •  •  •  at 
least  three  months  before  the  expiration  of  the  time  for  redemption  fixed  by 
this  act,  and  the  time  for  such  redemption  3hall  not  be  deemed  to  have  ex- 
pired until  three  months  after  such  notice  shall  have  been  given.'* 

The  section  provides  how  the  notice  shall  be  given,  and,  among 
other  things,  that  if  any  of  the  parties  do  not  reside  in  the  city, 
or  have  a  place  of  business  in  the  city,  '^then  such  notice  shall  be 
deposited,  postage  paid,  in  the  post  office,  addressed  to  them  at  the 
post  office  at  or  nearest  to  their  known  place  of  residence."  No  such 
service  was  made  upon  Hard,  the  owner.  Nor  was  any  notice 
served  upon  Navagh,  the  tenant.  The  sixth  section  of  the  act  of 
1880  authorizes  proceedings  to  be  taken  to  obtain  summary  posses- 
sion of  premises  by  the  purchaser  or  his  heirs  or  assigns  "at  any 
time  after  the  time  limited  in  the  seventh  section  of  this  act  for 
the  redemption  of  such  premises  shall  have  expired,  and  the  notice 
therein  provided  for  been  given,  and  said  premises  shall  not  have 
been  redeemed  as  therein  provided,  and  not  before,  obtain  actual 
possession  of  the  premises  by  an  action  at  law,  or  by  causing  the 
occupant  of  such  real  estate  to  be  removed  therefrom,  and  the  pos- 
session thereof  to  be  delivered  to  him  in  the  same  manner  and  by 
the  same  proceedings  by  and  before  the  same  officers  as  in  the  case 
of  a  tenant  holding  over  after  the  expiration  of  his  terni  without 
permission  of  his  landlord."  These  proceedings  were  prematurely 
instituted. 

2.  The  petition  is  barren  of  facts.  It  does  not  state  facts  suffi- 
cient to  confer  jurisdiction  upon  the  officer  to  whom  it  was  pre- 
sented. If  the  petitioner  sought  to  proceed  as  purchaser,  he  should 
have  stated  facts  which  would  authorize  the  proceedings  to  be 
taken  under  chapter  275  of  the  Laws  of  1880.  If  he  sought  tb  pro- 
ceed upon  a  lease  or  letting  to  the  tenant  after  the  petitioner  had 
become  the  owner  under  his  deed,  so  that  the  conventional  relation 
of  landlord  and  tenant  existed,  he  should  have  set  out  the  facts 
which  would  indicate  that  such  a  relation  existed. 

3.  The  description  in  the  petition  and  in  the  deed  taken  by  the 
petitioner  is  vague  and  indefinite,  and  proof  was  given  tending  to 
show  that  it  was  entirely  inadequate  to  describe  the  property  owned 
by  Hard  and  occupied  by  Navagh.  The  proceedings  should  be  re- 
versed. 

Final  order  of  the  municipal  court  of  Buffalo  reversed,  with  costs. 
All  concur. 


(37  App.  Dlv.  374.) 

WOERZ   V.   SCHUMACHER  et  aL 

(Supreme  Court,  Appellate  Division.  First  Department    February  10,  1S99.) 

1*  Trcstb—Accounting — Intbrbst—Monbts  Disbursbd  bt  Trubtbb. 

To  compromise  a  suit  by  the  receiver  of  an  insolvent  bank  against  its 
trustees,  the  latter  agreed  with  the  receiver  to  pay  him  a  stated  sum 
in  consideration  of  his  delivering  to  them  certain  assets  of  the  bank,  to 
be  managed  and  realized  on  by  them,  and  out  of  the  proceeds  to  reim- 
burse themselves  for  the  amount  paid  to  the  receiver  and  the  expenses  of 
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managing  the  property,  and  to  pay  the  surplus,  If  any,  to  the  receiyer. 
<iHeldj  that  the  trustees  were  entitled  to  Interest  on  moneys  advanced  by 
them  In  the  care  and  management  of  the  property. 

&  Bajie. 

The  contract  also  entitled  the  trustees  to  interest  on  the  sums  paid  by 
them  to  the  receiver;  and  this,  from  the  time  of  such  payment,  since 
their  right  to  reimbursement  for  the  sum  advanced,  with  interest,  came 
Into  existence  with  the  making  of  the  contract,  and  not  merely  when  the 
property  was  sold. 

&  Bahe. 

The  trustees  were  entitled  to  interest  on  the  sums  advanced,  inde- 
pendent of  any  provision  therefor  in  the  contract,  since  the  contract  cre- 
ating thehr  liabilil7  also  created  a  right  to  reimbursement  out  of  the 
property. 

4  Savb^Counsbl  Fees. 

The  trustees  having  placed  the  property  in  the  hands  of  one  of  their 
nnmber,  to  be  by  him  managed  and  realized  on,  the  latter  was,  in  an 
action  against  the  receiver  and  his  co-trustees  for  an  accounting  and  his 
discbarge,  entitled  to  reimbursement  for  the  fees  of  his  counsel  in  con- 
nection with  the  accounting,  as  against  both  the  receiver  and  his  co- 
trustees. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Ernest  G.  W.  Woerz  against  Charles  A-  Schumacher 
and  others  for  an  accountiug.  From  the  judgment,  plaintiff  ap- 
peals.   Modified. 

Plaintiff  was  a  trustee  of  the  Abingdon  Square  Savings  Bank,  for  which  a 
receiver  was  appointed  in  August,  1876.  This  receiver  brought  certain  ac- 
tions against  the  plaintiff  and  other  trustees,  and  on  December  12,  1877,  an 
agreement  was  entered  into,  whereby  these  actions  were  discontinued,  and 
the  claims  compromised  by  the  payment  of  an  amount  equal  to  35  per  cent, 
of  the  gross  liabilities  of  the  bank.  In  consideration  of  this  payment,  the 
receiver  was  to  turn  over  to  the  trustees  or  their  appointee  the  remaining 
property  of  the  bank,  and  the  latter  were  to  reimburse  themselves  for  their 
payment,  and,  should  there  be  any  overplus,  refund  the  same  to  the  receiver. 
The  plaintiff  was  desljsnated  by  the  trustees  to  receive  and  dispose  of  the 
property.  He  brings  this  action  against  his  co-trustees,  the  legal  representa- 
tives of  such  as  are  dead,  and  the  substituted  receiver  of  the  bank,  for  an 
accounting  and  discharge  as  trustee  of  the  trust  thus  created.  The  contract 
In  question  first  recites  that  the  trustees  are  to  compromise  the  claims  against 
them  by  a  payment  of  35  per  cent,  of  the  liabilities  of  the  bank,  making, 
with  a  15  per  cent  dividend  already  paid,  50  per  cent,  of  such  liabilities. 
The  35  per  cent,  was  to  be  paid  in  two  installments,  each  of  17%  per  cent. 
Upon  the  first  payment  of  17%  per  cent,  there  was  to  be  credited  the  amount 
doe  from  one  Cassidy,  and  the  amount  of  a  dividend  upon  the  sum  of  $15,000 
advanced  to  the  bank  by  certain  of  the  trustees.  The  balance  of  the  17% 
per  cent  was  to  be  paid  entirely  in  cash.  Upon  payment  of  this  first  install- 
ment, the  receiver  agreed  to  turn  over  all  the  remaining  property,  with  cer- 
tain designated  exceptions,  to  the  trustees,  who  were  to  manage  and  realize 
upon  the  same,  and  pay  the  net  proceeds  to  the  receiver,  in  manner  provided 
as  follows:  "Said  proceeds  to  be  credited  on  the  said  thirty-five  per  cent, 
agreed  herein  to  be  paid  by  said  trustees  to  said  receiver,  or  so  much  thereof 
as  shall  then  remain  unpaid;  and  any  excess  of  said  proceeds  over  enough  to 
make,  together  with  said  Cassidy  proceeds,  and  said  fifteen  per  cent,  dividend, 
said  full  payment  of  thirty-five  per  cent.,  is  to  be  also  paid  to  said  receiver 
for  the  benefit  of  the  creditors  of  the  said  savings  bank.  But  if  said  thhrty- 
five  per  cent  has  been  fully  paid  before  said  assets,  property,  and  estate 
has  been  realized  on,  and  its  proceeds  received  by  said  trustees,  or  if  the 
balance  due  on  said  thirty-five  per  cent  shall  be  less  than  said  proceeds, 
then  sold  proceeds,  or  the  remainder  thereof,  which  shall  remain  after  pay- 
ing flaid  thirty-five  per  cent  in  full,  shall  be  applied  by  said  trustees  to  re- 
iffiborse  themselves  for  what  they  have  paid  on  account  of  said  thirty-five 
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per  cent;  and  only  the  overplus  (after  the  payment  of  the  proper  expenses 
incnrred  by  them  in  and  about  the  management  and  sale  of  said  property) 
shall  be  paid  over  by  them  to  said  receiver."  The  excepted  property  is  then 
specified,  and  it  is  provided  that  it  shall  be  held  by  the  receiver  "as  security 
for  the  payment  of  said  full  sum  of  thirty-five  per  cent  by  said  undersigned 
trustees,"  and  that,  upon  their  default,  the  property  may  be  sold,  and  the  pro- 
ceeds applied  *'to  said  payment  of  thirty-five  per  cent."  If  this  sum  be  paid, 
then  the  property  is  to  be  conveyed  to  the  trustees,  "to  be  held  and  disposed 
of  by  them  upon  the  condition  above  mentioned;  that  is  to  say,  that  all  that 
is  realized  from  the  assets  and  property  of  said  savings  banlc,  •  •  •  over 
and  above  said  full  sum  of  thirty-five  per  cent.,  shall  be  paid  by  said  under- 
signed trustees  to  said  receiver,"  etc.  The  true  meaning  and  intent  of  the 
instrument  are  then  stated  to  be  that  the  trustees  shall  pay  a  sum  "equal  to 
thirty-five  per  cent,  of  the  gross  liabilities  of  said  bank,  ♦  ♦  •  with  in- 
terest computed  and  adjusted  on  the  same  down  to  July  1st,  1876,"  and  that 
"all  that  the  said  trustees  realize  from  said  assets  over  and  above  said 
thirty-five  per  cent,  is  also  to  belong  to,  and  is  to  be  paid  over  to,  said  re- 
ceiver." It  is  then  provided  that  the  property  is  to  be  sold  by  the  trustees, 
and  that  the  "proceeds  thereof,  after  reimbursing  themselves  for  said  sum  of 
thirty-five  per  cent,  and  the  proper  expenses  of  care  and  sale,  are  to  be  paid 
over  to  said  receiver."  It  is  finally  provided:  "And  it  is  further  agreed  that 
any  inconsistent  provisions  hereinbefore  contained  are  modified  accordingly; 
that  after  reimbursing  themselves  out  of  the  proceeds  of  the  assets  of  said 
savings  bank  for  the  thirty-five  per  cent,  aforesaid  to  be  paid  by  them,  and 
for  the  reasonable  and  proper  expenses  of  managing  and  realizing  on  the 
same,  the  said  trustees,  before  paying  over  to  the  receiver  the  surplus  of 
said  proceeds  as  above  provided,  shall  retain  for  their  own  use,  by  the  way 
of  or  in  the  nature  of  a  dividend  thereon,  thirty-five  per  cent,  of  the  fifteen 
thousand  dollars,  and  the  interest  thereon,  as  above  provided  (as  the  same 
are  proved  as  a  debt  against  said  savings  bank  as  above  provided  for),  and 
that  the  balance  of  said  proceeds,  after  said  reimbursement  and  said  retain- 
ing of  said  thirty-five  per  cent.  Just  mentioned,  shall  be  paid  over  to  said  re- 
ceiver," etc. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

Samuel  Untermyer,  for  appellant. 

Charles  F.  Brown,  for  respondent  Samuel  Wasserman,  Bubstitated 
receiver. 

BARRETT,  J.  1.  The  learned  referee  found  that,  under  this  agree- 
ment, the  plaintiff  was  not  entitled  to  retain,  as  against  the  receiver, 
interest  either  on  the  35  per  cent  paid  by  certain  of  the  trustees 
to  the  former  receiver,  or  on  the  amounts  disbursed  by  them  from 
time  to  time  in  the  management  and  care  of  the  property.  The 
reason  he  assigns  is  "that  the  said  agreement  does  not  so  provide, 
but  provides  for  reimbursement  only  of  the  sums  so  paid."  This 
finding  brings  up  the  main  question  presented  upon  this  appeal. 

It  must  be  admitted  that  the  agreement  in  question  does  not 
expressly  provide  for  interest  upon  the  sums  so  paid  and  expended. 
The  question  is,  does  it  so  provide  by  fair  implication?  To  arrive 
at  a  just  conclusion  upon  this  head,  we  must  look  at  the  circum- 
stances which  surrounded  its  execution,  as  well  as  at  every  clause 
in  the  agreement  itself.  We  can  thus  best  ascertain  the  purpose 
and  intention  of  the  parties,  and,  having  ascertained  that  intention, 
construe  the  agreement  in  its  light,  and  apply  thereto  the  govern- 
ing principle.  The  surrounding  circumstances  here  were  special  and 
peculiar.    There  was  no  debt  due  bj_the  trustees  to  the  receiver, 
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Dor  did  the  payment  which  they  made  create  on  his  part  a  debt  to 
them.  There  was,  in  fact,  not  even  a  liquidated  claim  against  the 
trnstees.  There  was  merely  a  defended  lawsuit.  The  trustees  took 
the  property,  with  the  risk  of  making  themselves  whole  out  of  it. 
Thus,  their  account  current  was  with  the  property,  not  with  the 
receiver.  The  moment  they  received  the  property,  it  was  chargeable 
with  the  35  per  cent.  Subsequently  it  was  credited  with  the  usu- 
fruct, and  debited  with  the  further  advances.  The  plaintiff  in  fact 
debited  himself  with  interest  upon  the  rents  received,  and  credited 
himself  with  interest  upon  the  advances.  It  seems  quite  clear  that 
interest  was  here  properly  chargeable  upon  both  sides  of  the  ac-* 
count.  How  else  was  the  actual  surplus  of  the  property  to  be  as- 
certained? According  to  the  learned  referee,  it  is  to  be  ascertained 
by  debiting  the  plaintiff  with  interest  upon  the  rents  which  he  re- 
ceived from  time  to  time,  and  crediting  him  only  with  the  principal 
of  his  i>ayments.  This  would  certainly  be  most  inequitable,  and  we 
should  exi)ect  to  find  support  for  it  in  some  express  and  entirely 
anambignous  covenant,  in  terms  negativing  or  excluding  interest 
Looking  at  the  agreement  in  all  its  phases,  we  find  nothing  in  sup- 
port of  this  view  save  certain  expressions  which,  construed  narrowly 
and  literally,  might  exclude  aught  else  save  the  precise  principal  of 
the  35  per  cent,  but  which  do  not  necessarily  point  in  this  harsh 
direction.  We  do  not  think  that  the  formal  phrases  of  this  agree- 
ment relating  to  and  specifying  the  35  per  cent,  were  intended  to 
exclude  the  operation  of  the  ordinary  principles  of  equity  relating 
to  this  subject  of  interest  To  exclude  their  operation  would  re- 
quire the  use  after  the  provision  for  reimbursement  of  some  such 
words  as  *T)ut  without  interest.'' 

The  courts  of  this  country  are  more  liberal  in  the  allowance  of 
intereet  than  the  English.  "The  leading  difference,''  says  Mr.  Sedg- 
wick in  his  work  on  Damages,  "seems  to  grow  out  of  a  different 
consideration  of  the  nature  of  money.  The  American  cases  look 
upon  the  interest  as  the  necessary  incident,  the  natural  growth,  of 
the  money,  and  therefore  incline  to  give  it  with  the  principal;  while 
the  English  treat  it  as  something  distinct  and  independent,  and  only 
to  be  had  by  virtue  of  some  positive  agreement"  1  Sedg.  Meas. 
Dam.  (8th  Ed.)  §  292.  "Interest,"  says  the  same  writer  (Id.  §  282), 
'^ars  the  same  relation  to  money  that  rent  does  to  land,  wages  to 
labor,  and  hire  to  a  chattel."  In  this  view  it  may  be  safely  asserted 
that,  where  the  question  of  the  allowance  or  disallowance  of  interest 
is  not  forclosed  by  the  nature  of  the  transaction  and  the  relation  of 
the  parties  thereto,  general  equitable  principles  will  be  applied  to 
its  solution.  Each  such  case,  says  Chancellor  Kent,  in  Pease  v. 
Barber,  3  Caines,  266,  **will  depend  upon  the  justice  and  equity 
arising  out  of  its  peculiar  circumstances  to  be  disclosed  at  the  trial." 
In  Reid  v.  Glass  Factory,  3  Cow.  387,  affirmed  in  court  of  errors, 
5  Cow.  587,  it  was  held  that  a  general  agent  who  makes  advances  to 
keep  his  employer's  factory  in  operation,  and  to  carry  on  his  busi- 
ness, is  entitled  to  interest  on  such  advances.  '*No  express  authority 
or  direction,"  says  Sutherland,  J.,  "was  given  to  Reid  to  make  the 
advances;  but  if  they  were  necessary  to  keep  the  factory  in  opera- 
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tion,  aud  no  proyision  was  made  by  the  company  for  them,  an 
authority  to  the  agent  to  procure  them  was  necessarily  implied/' 

In  the  case  at  bar  the  trustees  were  not  actually  the  receiver's 
agents  in  the  management  of  the  property,  but  they  were  acting 
for  his  ultimate  benefit,  and  for  the  benefit  of  the  depositors  of 
the  bank,  as  well  as  their  own.  The  receiver  and  his  cestuis  que 
trustent  had  a  right  to  a  proper  performance  of  the  trustees'  cove- 
nants under  the  agreement,  and  they  could  challenge  any  disposi- 
tion of  the  property  in  hostility  to  its  terms.  Woerz  v.  Kademacher, 
120  N.  Y.  63,  23  K  E.  1113.  The  trustees  could,  under  the  agree- 
ment, sell  the  property  immediately,  and  thus  deprive  the  receiver 
and  the  depositors  of  all  hope  for  a  surplus;  or  they  could,  as  the^ 
did,  nurse  it  carefully,  and  thus,  in  the  end,  produce  a  surplus. 
Shall  they,  because  of  their  good  faith  and  fair  dealing,  be  deprived 
of  interest  upon  the  sums  which  they  were  compelled  to  advance 
in  order  to  carry  the  property  and  keep  it  in  good  condition  until 
the  sale  from  which  the  surplus  was  realized  could 'be  effected? 
In  other  words,  shall  they  be  punished  for  their  honest  endeavor 
to  execute  the  spirit  of  the  agreement,  and  to  do  their  full  duty 
thereunder?  If  authority  to  make  the  advances  was  necessarily  im- 
plied in  the  Reid  Case,  supra,  a  fortiori  it  should  be  implied  here. 
While  these  advances  were  being  made  by  the  trustees,  in  a  measure 
for  the  ultimate  benefit  of  the  depositors,  the  latter  had  their  35  per 
cent,  dividend,  contributed  by  the  trustees,  in  their  pockets,  and  were 
enjoying  the  use  thereof.  The  contention  is  that  they  may  keep  this 
dividend  thus  secured,  and  enjoy  the  use  of  it,  while  the  trustees 
are  managing  the  property  with  a  view  to  securing  for  them  a  fur- 
ther dividend;  and  yet  that  the  trustees  are  to  have  no  interest 
upon  the  advances  necessary  to  bring  about  the  possibility  of  this 
further  dividend.  Upon  this  theory,  the  depositors  are,  in  substance 
and  effect,  to  have  a  use  which  implies  interest  upon  the  35  per  cent, 
paid  to  them,  and  also  interest  upon  the  rents  collected  by  the 
trustees,  while  the  latter  are  to  have  nothing  save  the  principal  of 
their  running  advances.  We  are  of  opinion  that  there  is  nothing  in 
this  agreement  which  contemplates  any  such  injustice  as  this,  and 
that,  when  the  instrument  speaks  of  the  reasonable  and  proper 
expenses  of  managing  the  property,  it  impliedly  includes  interest 
upon  the  sums  advanced  to  pay  such  expenses. 

Although  the  trustees  were  not  bound  to  make  these  advances, 
and  although  no  one  was  liable  to  them  for  their  reimbursement, 
yet  the  property  itself  was  chargeable  therewith,  and  the  surplus 
can  be  properly  arrived  at  only  by  crediting  the  interest  on  such 
advances,  and  debiting  the  interest  on  the  rents  received.    For  the 

fiurpose  of  ascertaining  the  just  surplus,  the  transaction  should  be 
reated  precisely  as  though  there  had  been  an  absolute  sale  of  the 
property.  In  fact,  the  learned  referee  took  this  view.  He  says  in 
his  opinion: 

"SnbBtantially,  they  [the  trustees]  agreed  to  buy  the  property  from  the  re- 
ceiver for  a  sum  certain,  and  to  pay  in  addition  whatever  more,  if  any,  its 
value  might  in  the  future  be  shown  to  have  been  by  process  of  •realization, 
and,  in  return  for  such  purchase  and  agreement,  the  receiver  agreed  to  pur- 
sue them  no  further." 
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The  only  ^process  of  realization'*  whereby  the  owner  of  the  prop- 
erty coald  determine  its  true  value  to  him  must  include  the  com- 
putation of  interest,  in  the  ordinary  manner,  upon  the  items  charge- 
able against  the  property,  as  well  as  upon  those  with  which  it  is 
credited.  The  surplus  was  the  net  profit  derived  by  the  trustees 
from  the  ultimate  sale  of  the  property. 

If  this  conclusion  is  inevitable,  notwithstanding  the  omission  of 
the  words  "and  interest"  after  the  word  "expenses," — ^if ,  in  fact,  these 
words,  "and  interest,"  are  on  every  just  principle  implied, — ^why  is  not 
the  same  conclusion  inevitable  as  to  the  35  per  cent.  ?  This  35  per  cent. 
went,  as  we  have  seen,  into  the  pockets  of  the  depositors.  Ever  since 
its  receipt  they  have  been  presumably  gaining,  while  the  trustees 
have  been  losing,  the  interest  on  it.  The  depositors  have  had  the 
trastees'  money;  the  trustees,  the  depositors'  property.  The  latter, 
onder  the  agreement,  was  to  be  managed  and  disposed  of  for  the 
benefit  of  aU  concerned, — ^to  reimburse  the  trustees  the  35  per  cent, 
and  possibly  to  realize  a  surplus.  If  the  literal  terms  of  the  agree- 
ment— ^that  is,  the  specification  of  the  principal  sums,  without  the 
affirmative  addition  thereto  of  the  words  "and  interest" — are  not 
to  i^event  the  allowance  of  interest  upon  the  advances,  neither  should 
they  prevent  the  allowance  of  interest  upon  the  35  per  cent.  What 
the  parties  contemplated  was  "reimbursement,"  in  the  sense  of  com- 
plete indemnity.  The  efforts  of  the  trustees  under  the  agreement 
were  to  be  directed  to  making  themselves  whole.  If  fortunate  in  the 
ttle  of  the  property,  they  were  to  lose  nothing  by  the  compromise. 
Thej  were  in  that  case  to  be  as  well  off  in  the  end  as  though  they  had 
not  made  the  advances.  This  is  the  only  reasonable  and  just  inter- 
pretation of  the  agreement;  and  it  is  entirely  consistent  with  the 
special  references  to  interest  which  we  find  there.  When  the  sums 
were  definite  and  liquidated,  interest  was  mentioned.  Thus,  the  divi- 
dend of  35  per  cent,  was  to  be  made  upon  the  specific  indebtedness 
of  the  bank,  with  interest  computed  to  a  particular  date.  It  was  upon 
the  sum  to  be  arrived  at  by  that  computation  that  the  dividend  was 
to  be  paid.  Similar  reasons  for  the  specification  of  interest  in  other 
instances  are  apparent  from  the  context.  In  the  case  of  the  35 
per  cent.,  however,  there  were  complicated  provisions  as  to  time  and 
manner  of  payment  It  was,  as  we  have  seen,  to  be  paid  in  two  install- 
ments, each  of  17^  per  cent  Part  of  the  first  installment  was  to  be 
paid  by  crediting  the  trustees  with  a  dividend  upon  a  sum  due  to 
them  by  the  bank,  and  also  by  crediting  them  with  the  proceeds  of 
certain  property.  The  receiver  was  to  retain  part  of  the  property  un- 
til the  first  installment  was  paid,  and  the  remainder  until  the  last 
was  paid.  This  second  installment  was  not  to  be  paid  for  some  18 
montha.  He  word  "reimbursement"  may  well  have  been  used  because 
of  these  complications,  and  with  the  intention  of  embracing  all  ad- 
vances, either  made  directly  or  as  the  result  of  credits.  Ii^ead  of 
referring  specifically  to  each  of  these  credits,  and  to  the  payments  to 
be  made  from  time  to  time  thereafter  in  varying,  and,  at  the  moment, 
uncertain,  sums,  amounting  in  the  end  to  the  definite  35  per  cent., 
the  agreement  condenses  the  entire  subject,  treats  the  incidental 
detaila  bb  in  this  connection  unimportant,  and,  with  due  brevity,  simp-  ^ 
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Ij  speaks  of  reimbursement  for  the  35  per  cent., — ^reimbursement 
for  that  payment.  Plainly,  this  meant  reimbursement  in  the  broad, 
adequate,  and  complete,  rather  than  in  the  narrow  and  literal,  sense. 

But  aside  from  the  language  of  the  contract,  and  the  evident  inten- 
tion which  it  evinces,  when  we  consider  the  subject-matter  and  the 
situation  of  the  parties,  the.  trustees  were  justified,  by  established  legal 
principles,  in  including  interest  upon  the  35  per  cent,  as  an  integral 
part  of  what  they  were  endeavoring  to  collect  out  of  the  property. 
The  principal  argument  made  against  its  allowance  is,  as  already 
pointed  out,  that  this  was  not  a  debt  which  the  receiver  was  bound  to 
i^pay.  On  the  contrary,  it  is  said,  the  trustees  were  paying  an  obliga- 
tion of  their  own.  But  this  view  involves  essential  error.  There 
were  disputed  claims  against  the  trustees,  but,  until  the  contract  was 
executed,  there  was  no  settled  liability.  There  was  nothing  but  a 
contested  claim.  The  same  agreement  which  brought  the  trustees' 
liability  into  existence  defined  its  nature  and  scope.  T!heir  agree- 
ment to  pay  was  made  only  upon  the  condition  that  they  should  be 
entitled  to  get  back  their  money  out  of  the  property,  if  that  could  be 
done.  Their  right  to  get  it  back  was  as  fully  recognized  as  the  re- 
ceiver's right  to  have  it  under  the  contract.  As  against  the  property, 
why  may  not  the  amount  paid  by  the  trustees  be  treated  as  an  existing 
debt  due  to  them,  and  chargeable  thereon?  To  the  extent  of  the 
property,  the  receiver  may  not  inappropriately  be  termed  a  quasi 
debtor.  Murray  v.  Marshall,  94  N.  Y.  611.  In  the  case  cited,  it 
was  said  of  one  who  held  property  subject  to  a  mortgage,  which  he 
had  not  personally  assumed,  that  he  ^'stood  in  the  quasi  relation  of 
principal  debtor.'*  Though  the  property  here  was  actually  trans- 
ferred, the  substance  of  the  transaction  was  not  unlike  that  of  a  mort- 
gage to  secure  payment  of  the  sum  advanced.  The  trustees  were  not 
its  absolute  and  unqualified  owners.  They  could  make  no  profit  out 
of  title  transaction.  They  could  only  reimburse  themselves  for  their 
advances  and  outlay;  and  the  surplus  represented  what  was  in  its 
nature  the  equivalent  of  the  receiver's  equity  of  redemption.  These 
advances  and  this  outlay  thus  constituted  the  sum  chargeable  upon 
the  property, — ^in  effect  its  debt,  and  the  receiver's  quasi  debt  In 
terest  should  be  allowed  upon  such  a  charge  as  in  tiie  case  of  any 
other  debt  It  is  true  that  neither  principal  nor  interest  was  recover- 
able against  the  receiver,  for  he  had  expressly  stipulated  against  such 
a  result.  As  against  the  property,  however,  the  right  to  the  principal 
is  undoubted,  and  the  right  to  interest,  upon  settled  principles,  follows 
as  a  natural  sequence.  If  one  should  borrow  money  from  another, 
exempting  himself  from  all  personal  liability,  but  giving  a  mortgage 
for  the  amount,  we  think  there  could  be  no  doubt  of  the  mortgagee's 
right  to  collect  interest  out  of  the  property;  and  that  is  substantially 
this  case. 

The  cases  of  Chester  v.  Jumel,  125  N.  Y.  237,  26  N.  E.  297,  and 
Carey  v.  Doyne,  5  Ir.  Ch.  104,  while  not  directly  in  point  in  their  gov- 
erning principles,  support  this  view.  In  these  cases  the  debtor  ex- 
ecuted an  instrument  giving  a  lien  upon  his  property  to  secure  a  debt. 
No  authority  was  given  to  collect  anything  more  than  the  exact 
amount  of  the  principal,  and  yet  it  was  held  that  the  property  was 
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chargeable  with  interest  also.  It  is  true  that  in  these  cases  there  was 
a  debtor  personally  liable  for  the  interest.  But  this  debtor  was  at 
liberty  to  limit  the  lien  upon  his  property  as  he  might  see  fit;  and  he 
did  so  in  terms;  yet  the  interest  was  charged  upon  the  land  by  mere 
intendment.  The  debtor  said  that  a  certain  specific  suin  might  be 
cbarged  upon  the  land^  and  the  law  added  that  interest  also  might 
be  BO  chaing^-  That  seems  to  be  precisely  this  case.  The  fact  that, 
in  the  cases  dted,  an  additional  right  to  collect  interest  against  an 
individual  existed,  does  not  seem  in  any  way  to  affect  the  result. 

It  is  argued  that,  in  any  event,  interest  cannot  be  allowed  until 
the  date  when  the  property  was  sold,  because  not  until  then  was  the 
sum  doe  to  the  trustees  liquidated.  This  argument  seems  to  be  based 
upon  a  complete  misapprehension.  The  sums  paid*  and  advanced 
were  fixed  and  certain.  The  trustees  had  a  right  to  recover  them  out 
of  the  property,  and  this  right  carried  with  it  the  right  to  interest. 
Both  rights  were  liable  to  be  defeated  if  the  property  failed  to  produce 
a  fund  sufHcient  for  their  satisfaction.  But  these  rights  did  not 
come  into  existence  with  the  fund.  Each  of  them  existed  throughout, 
and  only  their  satisfaction  was  postponed. 

2.  We  also  think  that  the  plaintiff  was  entitled  to  credit  for  the 
sum  of  $4,056.22,  the  amount  of  his  counsel  fees  in  connection  with  the 
accounting,  as  against  both  the  receiver  and  the  co-trustees.  No  ob- 
jection was  made  to  the  reasonableness  of  this  charge,  and  the  referee 
aDowed  it  as  between  the  plaintiff  and  his  co-trustees.  The  receiver 
was  directly  interested  in  the  accounting.  He  claimed  from  the 
plaintiff  a  much  larger  sum  than  the  latter  conceded  to  be  his  due, 
and  the  litigation  of  this  question  caused  much  of  the  expense.  The 
learned  referee,  in  allowing  the  charge  as  against  the  plaintiff's  co- 
trustees, found  that: 

'The  plaintiff  was  properly  entitled  to  apply  to,  and  Justified  In  applying 
to,  the  court  to  have  the  Intricate  questions  between  himself  and  the  defend- 
ants, and  between  the  defendant  receiver  and  the  defendant  trustees,  de- 
termined and  adjusted,  and  the  several  accounts  authoritatively  taken,  stated, 
passed,  and  allowed;  and  there  has  been  no  objection  to  the  reasonableness 
af  the  amount  of  said  items.'* 

This  finding  would  seem  to  necessitate,  as  a  legal  conclusion,  the 
allowance  of  the  charge  as  against  the  receiver,  quite  as  much  as 
agaiast  the  co^trustees.  The  plaintiff  was  bound  to  account  as  against 
the  receiver,  and  the  reasonable  expenses  incident  to  such  an  account- 
ing were  a  proper  charge  upon  the  fund.  The  accounting  could  not 
be  severed.  It  was  under  a  single  agreement,  to  which  all  the  defend- 
ants were  parties..  Its  object  was  to  settle  all  questions  with  regard 
to  the  fund,  and  to  liquidate  the  definite  surplus  payable  to  the  re- 
ceiver. We  think  it  clear  that  this  item  should  have  been  allowed. 
Perry,  Trusts,  §  910;  Woodruff  v.  Railroad  Co.,  129  N.  Y.  27,  29  N.  E. 
251;  Attorney.  General  v.  Insurance  Co.,  91  N.  Y.  61. 

3.  We  agree,  however,  with  the  learned  referee  in  his  disposition 
of  the  question  of  commissions.  They  were  disallowed  as  against  the 
receiver;  we  think  properly.  The  plaintiffs  services  were  rendered 
to  his  co-trustees,  not  directly  to  the  receiver.  The  contract  under 
which  the  properly  was  transferred  was  between  the  receiver  and  the 
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trastees  generally.  The  plaintiff  was  made  grantee  in  the  deeds 
at  the  request  and  for  the  convenience  of  his  co-trnstees.  The  receiv- 
er's dealing  was  solely  with  the  contracting  trustees,  not  speciaily  with 
the  plaintiff.  These  trustees  realized  the  surplus  through  efforts  made 
primarily  for  their  own  benefit,  and  but  sequentially  for  the  benefit 
of  the  receiver.  They  were  engaged  throughout  in  protecting  their 
own  personal  interests;  and  the  plaintiff  was  their  agent  and  ap- 
pointee. We  know  of  no  authority  which  would  justify  the  allowance 
of  commissions  to  this  agent  as  against  the  receiver  whose  contract 
was  solely  with  such  agent's  principals. 

The  judgment  should  accordingly  be  modified  by  the  allowance  to 
the  plaintiff  of  interest  on  the  35  per  cent,  paid  to  the  receiver  from 
the  dates  of  such  payment;  also  on  all  sums  expended  in  the  man- 
agement and  realization  of  the  property,  from  the  dates  of  such  pay- 
ments, respectively;  and  also  by  the  allowance  of  the  item  of  |4,056.22, 
for  the  services  of  his  attorneys  and  for  expenses  in  this  action.  As 
thus  modified,  the  judgment  should  be  affirmed,  with  costs  of  this  ap- 
peal to  all  parties  who  have  filed  briefs  in  this  court  to  be  paid  out  of 
the  fund;  cmd  decree  should  be  molded  accordingly.     All  concur. 


(37  App.  Div.  366.) 

MAGNOLIA  METAL  CO.  T.  STBRLINGWOBTH  RAILWAY-SUPPLY  CO. 

et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    February  10,  1899.) 

1.  Attorney— Retatnbr  to  Prosecute  Appbaii— Substitution. 

Under  Ct.  App.  Rule  3  (33  N.  £.  It.),  proYlding  that  attorneys  and 
guardians  ad  litem  in  the  court  below  shall  be  deemed  the  attorneys  and 
guardians  in  the  appellate  court  until  others  shall  be  retained  or  ap- 
pointed and  notice  thereof  given  the  adverse  party,  a  party  may,  for  the 
purpose  of  prosecuting  an  appeal  to  the  court  of  appeals,  retain  a  new 
attorney,  without  procuring  his  substitution  by  the  court  in  the  place  of 
the  attorney  below. 

8.  Same— Notice  of  Retainer. 

Sufficient  notice  of  the  retainer  of  a  new  attorney  to  prosecute  the  ap- 
peal is  given  by  the  service  by  him  on  the  adverse  party  of  the  notice 
of  appeal  and  the  undertaking  to  perfect  the  appeal. 

B.  Same— Authority  of  Attorney  Below. 

The  authority  of  the  attorney  in  the  court  below  to  act  in  the  appel- 
late court  ceases  on  the  retaining  of  a  new  attorney  to  prosecute  the  ap- 


Appeal  from  special  term,  New  York  county. 

Action  by  the  Magnolia  Metal  Company  against  the  Sterlingworth 
Railway-Supply  Company  and  others.  From  an  order  of  the  special 
term  (56  N.  Y.  Supp.  478)  requiring  plaintiffs  attorneys  to  accept  serv- 
ice of  a  notice  of  appeal  and  of  the  undertaking  on  appeal  from  a  judg- 
ment of  the  appellate  division,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

George  Edwin  Joseph,  for  appellant. 
B.  Thompson  Beach,  for  respondents. 
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BABRETT,  J.  The  judgment  here  was  in  favor  of  the  plaintiff 
and  against  the  defendants  for  110,651.82,  damages  and  costs.  Upon 
appeal  therefrom  to  this  appellate  division,  that  judgment  was  af- 
firmed, with  costs.  Thereupon  the  defendants  retained  a  new  at- 
torney, Mr.  Alexander  Thain,  without  procuring  an  order  or  substi- 
tution; and  Mr.  Thain,  on  their  behalf,  filed  and  served  a  notiro  of 
appeal  to  the  court  of  appeals,  and  also  an  undertaking  to  perfect 
such  appeal,  and  to  stay  the  plaintiff's  proceedings  thereon,  trhis 
notice  of  appeal,  together  with  the  copy  of  the  undertaking  served 
upon  the  plaintiff's  attorneys,  was  returned  to  Mr.  Thain,  with  a 
notice  stating  that  they  were  so  returned  because  he  was  not  the 
defendants'  attorney  of  record  in  the  action,  and  further  stating 
that  the  plaintiff's  attorneys  declined  to  recognize  his  authority  until 
he  had  been  duly  substituted  as  the  defendants'  attorney.  The 
court  below%  upon  the  defendants'  motion,  required  the  plaintitf's 
attorneys  to  accept  the  notice  of  appeal  and  undertaking;  and  we 
think  this  direction  was  correct. 

Rule  3  of  the  court  of  appeals  (33  N.  E.  iv.)  provides  as  follows : 

**The  attorneys  and  guardians  ad  litem  of  the  respective  parties  in  tlie  court 
below  slfall  be  deemed  the  attorneys  and  guardians  of  the  same  parties  re- 
spectively, in  this  court,  until  others  shall  be  retained  or  appointed,  and  uotlee 
thereof  shall  be  served  upon  the  adverse  party." 

Under  this  rule,  the  defendants'  original  attorney  of  record,  Mr. 
George  William  Hart,  was  authorized  to  act  for  the  defendants  upon 
an  appeal  to  the  court  of  appeals  until  a  new  attorney  w^as  retained; 
bat  only  until  then.  Upon  the  retainer  of  Mr.  Thain,  ^fr.  Hart's 
authority  ceased.  The  rule  does  not  require  substitution  by  order  of 
the  court.  A  party  desiring  to  appeal  might  be  seriously  prejudiced 
by  such  a  requirement.  Should  a  dispute  arise  with  his  existing 
attorney  as  to  compensation,  and  should  the  latter  decline  to  proceed 
until  paid,  the  delay  in  judicially  settling  the  dispute  might  last  until 
after  the  time  to  appeal  had  expired;  and  thus  the  client's  right  of  ap- 
peal might  be  jeopardized.  The  right  to  appeal  promptly  and  without 
incidental  embarrassment  or  inconvenience  is  an  important  one;  and 
this  was  doubtless  considered  in  the  framing  of  the  rule.  The  finality 
of  the  previous  proceedings  is  thereby  recognized,  and  judicious  pro- 
vision made  for  the  new.  The  old  attorneys  are,  without  fresh  au- 
thority, deemed  the  attorneys  of  the  same  clients  in  the  court  of  ap- 
peals. They  are,  however,  so  "deemed''  only  until  others  are  retained. 
The  words  "or  appointed,"  which  immediately  follow  the  word  "re- 
tained," refer  to  the  guardians  ad  litem,  who  cannot  be  retained  by  the 
parties,  but  must  be  appointed  by  the  court.  If  it  had  been  intended 
to  require  the  action  of  the  court  in  the  case  of  attorneys  as  well,  the 
word  "substituted"  would  undoubtedly  have  been  used,  instead  of 
"retained,"  The  intention  plainly  was,  while  leaving  the  attorneys 
undisturbed,  in  the  absence  of  a  contrary  expression  of  desire  on  the 
part  of  the  clients,  to  permit  the  latter  freely  and  at  pleasure  to  obtain 
other  counsel  upon  their  appeal.  The  authorities  which  hold  that  a 
sabstitutioD  is  required  upon  appeal  are  all  cases  of  an  appeal  from 
the  special  or  trial  terms  to  the  former  general  term  or  to  the  present 
appellate  division.  This  rule  of  the  court  of  appeals  was  referred  to  in 
5GN.Y.S.— 2  ^  T 
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but  one  of  them.     Shuler  v.  Maxwell,  38  Hun,  240.    Its  construction 
and  effect,  however,  were  not  presented  for  consideration. 

It  follows  that  as  Mr.  Thain  was  retained  by  the  defendants,  and  as- 
the  papers  served  by  him  upon  the  plaintiff's  attorneys,  in  our  judg- 
ment, suflBciently  complied  with  that  part  of  the  rule  which  requires 
notice  of  such  retainer  to  be  served  upon  the  adverse  party,  the  order 
below  was  properly  made.  This  disposition  of  the  matter  need  not 
embarrass  the  plaintiff,  as  its  attorneys  seem  to  think  it  will.  Un- 
der the  rule,  Mr.  Hart  is  no  longer  deemed  the  defendants'  attorney, 
and  consequently  the  plaintiff's  attorneys  cannot  well  be  embarrassed 
by  two  attorneys  claiming  the  right  to  appear  for  their  adversaries 
upon  the  same  appeal. 

The  order  appealed  from  should  therefore  be  affirmed,  with  ^10 
costs  and  the  disbursements  of  this  appeal.     All  concur. 


(37  App.  Div.  470.) 

FLANAGAN  v.  ATLANTIC  ALCATRAZ  ASPHALT  00. 
(Supreme  Court,  Appellate  Division,  First  Department    February  10,  1899.) 

1.  Negligexce— Trespassers. 

A  person  employed  to  haul  away  asphalt  from  a  yard  left  his  team 
standing  inside  the  fence  and  went  to  anoUier  part  of  the  yard,  where 
his  employment  did  not  talve  him,  and  for  a  purpose  foreign  to  It,  and 
was  hurt  by  a  falling  gate.  Held,  that  the  owner  of  the  yard  owed  him 
no  duty  to  keep  the  gate  secure. 
3.  Contributory  Negligence— Issue. 

Where  a  teamster  left  his  team,  and  without  the  owner's  invitation, 
for  a  purpose  of  his  own,  went  to  another  part  of  the  premises,  to  which 
his  employment  did  not  talse  him,  and  was  there  hurt  by  the  unexplained 
falling  of  a  gate,  which  might  have  been  caused  by  teams  going  in  and 
out,  there  was  an  issue  of  contributory  negligence  for  the  jury. 
8.  Negligence— DuTT  of  Owner  of  Premises. 

The  owner  of  premises  is  bound  to  use  those  appliances  which,  under 
the  circumstances,  would  appear  to  a  reasonably  prudent  man  to  be 
proper  to  keep  the  premises  in  a  safe  and  suitable  condition,  free  from 
danger  to  those  rightfully  using  them. 

O'Brien,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Thomas  F.  Flanagan  against  the  Atlantic  Alcatraz  As- 
phalt Company,  substituted  for  the  California  Asphalt  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Perry  D.  Tratf ord,  for  appellant. 

G.  Washbourne  Smith,  for  respondent. 

INGRAHAM,  J.  The  defendant  maintains  a  yard  on  the  north 
side  of  Fifty-Sixth  street,  between  Eleventh  and  Twelfth  avenues, 
for  the  storage  of  asphalt  in  the  prosecution  of  its  business.  This 
yard  is  inclosed  by  a  ience,  in  which  there  are  gates,  suspended  by 
overhead  wheels  upon  a  piece  of  timber,  and  opened  by  being  pushed 
back  against  the  fence,  so  that  when  a  gate  is  opened  it  is  suspended 
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from  the  timber  overhead,  and  hangs  upon  the  wheels.  The  defend- 
ant had  made  a  contract  with  one  Mooney  to  cart  asphalt  from  its 
rard.  The  plaintiff  was  in  the  employ  of  Mooney,  and  on  the  after- 
noon of  September  3,  1896,  he  was  just  inside  of  one  of  the  gates, 
waiting  to  load  his  cart  with  asphalt.  There  were  other  horses  and 
tracks  ahead  of  him  in  the  yard  waiting  for  a  load.  The  plaintiff 
left  his  truck  standing  in  line,  and  went  up  near  this  gate  to  relieve 
himself,  and  as  he  stood  near  this  gate  it  fell  upon  him,  causing  the 
injury  to  recover  for  which  this  action  is  brought.  There  is  evidence 
that  the  drivers  of  these  carts  were  in  the  habit  of  going  to  the  fence 
about  the  defendant's  premises  for  this  purpose,  but  no  evidence  that 
the  defendant  had  knowledge  of  this  habit  of  the  men.  There  was 
evidence  that,  before  the  plaintiff  was  injured,  the  gate  had  come  off 
the  rollers  and  had  several  times  fallen.  One  witness  testified  that 
in  opening  the  gate,  it  would  run  off  the  rollers,  and  others  testified 
that  they  had  seen  the  gate  off  the  rods  upon  which  the  wheels  ran. 
The  gates  were  closed  at  night,  and  were  opened  in  the  morning  by  the 
first  truckman  that  got  there.  At  the  time  of  the  accident  this  gate 
was  open  to  its  full  extent,  so  that  the  side  of  the  gate  was  close  to 
the  post  which  supported  the  fence  at  the  edge  of  the  opening,  and  ap- 
parently had  been  open  since  the  early  morning.  The  accident  hap- 
pened between  half  past  12  and  1  o'clock.  On  behalf  of  the  de- 
fendant there  was  evidence  tending  to  show  that  on  the  January 
previous  new  hangers  had  been  put  on  the  gate,  and  the  gate  was 
made  secure.  One  of  the  witnesses  for  the  defendant  noticed,  im- 
mediately after  the  accident,  that  there  was  an  indentation  on  the 
side  of  the  gate  which  was  not  there  immediately  before,  and  that 
after  the  accident  he  saw  that  one  of  the  hangers  supporting  the  gate 
was  broken  off  and  the  other  twisted.  There  was  no  other  evidence 
to  show  what  occasioned  the  fall  of  the  gate.  Other  drivers  of 
trucks  and  carts  testified  that  they  saw  nothing  hit  the  gate  before 
it  fell.  From  the  evidence  it  would  seem  that  there  was  difficulty 
in  opening  the  gate,  and  that  when  it  was  opened  it  would  sometimes 
come  off  the  rollers  and  fall  down;  but  there  does  not  seem  to  have 
been  any  evidence  to  show  that  the  gate  ever  fell  after  it  was  opened, 
or  if  it  were  not  touched.  The  court,  at  the  request  of  the  plaintiff, 
submitted  the  question  of  the  defendant's  negligence  to  tiie  jury, 
and  charged  the  jury  that  "if  the  jury  find  that  the  gate  was  in  a  de- 
fective condition,  and  the  defendant  knew,  or  in  the  exercise  of  or- 
dinary care  should  have  known,  of  its  defective  condition,  it  was  the 
duty  of  the  defendant  to  have  repaired  the  gate,  so  that  it  would 
be  in  a  reasonably  safe  condition,  and  failure  on  its  part  to  do  so 
would  be  negligence;  and  if  the  plaintiff  received  his  injury  through 
the  negligence  of  the  defendant,  your  verdict  must  be  in  his  favor'- ; 
and  that  **there  is  no  evidence  in  the  case  to  show  that  the  plaintiff 
was  guilty  of  contributory  negligence."  To  these  instructions  the 
defendant  excepted. 

We  have  the  case  of  a  person  upon  the  premises  of  another,  vol- 
imtarily  and  for  his  own  purpose  leaving  a  place  of  safety  and  going 
to  another  place.  There  was  nothing  that  required  him  to  select  this 
particular  position  near  the  gate;  nor  is  there  anything  to  show  that 
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the  defendant  anticipated  that  the  workmen  employed  upon  the  carfs 
would  place  themselves  in  such  a  position  as  to  require  it  to  guard 
against  the  gate's  falling.  When  in  that  position,  the  plaintiff  was 
injured  bv  an  unexplained  accident,  for  which  the  plaintiff's  testimony 
gives  no  cause.  The  first  question  presented  is  whether  the  de- 
fendant owed  any  duty  to  the  plaintiff  to  keep  this  gate  when  opeu 
in  such  a  condition  that  it  could  not  fall,  so  that  a  neglect  to  perform 
such  duty  would  give  the  plaintiff  a  cause  of  action  against  the  de- 
fendant. In  the  first  place,  there  was  no  contractual  relation  between 
the  plaintiff  and  the  defendant.  The  plaintiff  was  not  in  the  employ 
of  the  defendant,  and  the  obligations  which  are  imposed  upon  an 
employer,  to  furnish  to  his  employ^  a  safe  and  proper  place  to  work 
are  not  applicable.  Undoubtedly,  the  defendant,  having  made  a  con- 
tract with  the  plaintiff's  employer  to  do  certain  work  which  required 
the  plaintiff  to  go  upon  the  premises,  was  bound  to  exercise  care  so 
that  the  plaintiff,  while  upon  the  premises  in  discharge  of  the  work 
which  he  was  employed  to  do,  would  not  be  injured,  and  a  failure 
to  exercise  such  care  would  be  negligence  for  which  the  defendant 
would  be  responsible.  This  duty  to  the  plaintiff,  however,  only  ex- 
isted as  to  llie  premises  to  which  the  plaintiff  was  required  to  go 
in  the  performance  of  the  contract  between  the  defendant  and  the 
plaintiil's  employer.  The  plaintiff  was  not  bound  to  anticipate  that 
these  workmen  would  leave  their  carts  and  go  to  a  part  of  the  yard  to 
which  they  were  not  required  to  go  in  carrying  out  the  contract  be- 
tween the  defendant  and  the  plaintiff's  employer,  or  that  the  plain- 
tiff would  use  this  gate  or  fence  for  the  purpose  which  he  did.  J^ 
long  as  the  plaintiff"  remained  upon  his  cart,  or  was  engaged  in  the 
performance  of  the  work  which  he  was  employed  to  do,  he  was  perfect- 
ly safe;  and,  assuming  that  this  gate  was  defective  and  liable  to  fall 
without  any  apparent  cause,  there  was  nothing'to  justify  an  inference 
by  the  defendant  that  any  of  these  workmen  would  place  themselves 
under  it  in  a  position  to  be  injured  if  it  fell.  We  are  considering  a 
duty  that  this  defendant  owed  to  the  plaintiff.  It  is  certain  that  no 
work  that  the  plaintiff  was  called  upon  to  do  required  him  to  use 
this  part  of  the  yard,  and  there  was  no  in\itation  of  the  defendant  to 
the  plaintiff,  express  or  implied,  to  use  this  gate  or  fence  for  the 
pur}»ose  for  which  he  did  use  it.  It  is  said  that  the  defendant  pro- 
vided no  water  closet  for  the  men ;  but  it  was  under  no  obligation  to 
do  so,  and  its  failure  to  furnish  such  convenience  was  certainly 
no  invitation  to  the  workmen  to  use  any  portion  of  the  premises  that 
they  saw  fit  for  such  purpose.  It  is  difficult  to  see,  therefore,  what 
duty  the  defendant  owed  to  the  plaintiff  in  connection  with  this  pri- 
vate purpose.  The  plaintiff  was  not  there  engaged  in  the  performance 
of  any  work  which  he  was  employed  to  do,  but  he  went  there  to  use 
the  defendant's  premises  for  a  purpose  for  which  it  was  not  intended, 
and  without  the  defendant's  permission.  Tlie  case  of  Sterger  v.  Van 
Sicklen,  132  K.  Y.  499,  30  N.  E.  987,  would  seem  to  be  decisive  of 
this  question.  In  that  case  the  plaintiff,  while  descending  a  stairway 
leading  from  the  rear  of  a  house  to  the  ground,  in  consequence  of 
the  breaking  of  a  step,  was  injured.  The  premises  were  owned  by 
the  defendant,  but  occupied  by  a  tenant.    The  plaintiff  occupied  the 
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adjoining  honse.  The  premises  were  separated  in  the  rear  by  a  fence, 
through  y^hich  an  opening  had  been  made.  The  defendant  knew  tliat 
the  steps  were  out  of  repair,  and  promised  to  repair  them.  It  was 
held  that  the  defendant  was  not  liable,  the  court  saying: 

*'It  mxiy  be  observed,  in  passing,  that  the  owner  may  ordinarily  exercise  such 
dominion  over  and  make  such  use  of  his  real  estate  as  he  chooses,  provided 
the  risrhts  of  others  are  not  thereby  violated.  No  right  of  the  plaintiff  was 
Tiolated.  The  enjoyment  of  the  premises  occupied  by  her  was  not  interfered 
with.  Had  she  remained  on  them  the  Injury  would  not  have  occurred.  But 
she  chose  to  go  on  private  property,  and  up  or  down  back  steps,  over  which 
she  had  no  authority,  and  as  to  which  she  had  acquired  no  such  interest,  by 
contract  or  otherwise,  as  would  have  entitled  her  to  demand  as  a  right  that  the 
«o-caUed  nuisance  be  abated.  As  to  her  it  was  not  a  nuisance,  because  it  did 
not  invade  either  her  property  or  personal  rights.  *  *  *  It  is  urged  that  a 
recovery  can  be  supported  because  the  defendant  negligently  permitted  the 
stairs  to  remain  in  an  unsafe  condition.  The  question  is,  therefore,  presented: 
I>ld  the  defendant's  duty  require  the  exercise  of  any  care  to  protect  the  plain- 
tiff while  on  the  premises?' 

It  was  held  that  it  did  not;  and  the  court  quotes  with  approval 
Severy  v.  Nickerson,  120  Mass.  306,  where  a  laborer  employed  in 
loading  ice  on  a  vessel  from  the  wharf,  after  finishing  his  work,  went 
on  board  the  vessel  for  the  gratification  of  his  curiosity,  and  there 
fell  down  an  open  hatchway,  and  broke  his  leg,  Devens,  J.,  speak- 
ing for  the  court,  said: 

'*The  distinction  which  exists  between  the  obligation  which  is  due  by  the 
owners  of  premises  to  a  mere  licensee,  who  enters  thereon  without  any  en- 
ticement or  inducement,  and  to  one  who  enters  upon  lawful  business,  by  the  in- 
vitation, either  expressed  or  implied,  of  the  proprietor,  is  well  settled.  The  for- 
mer enters  at  his  own  risk;  the  latter  has  a  right  to  believe  that,  taking  reason- 
able care  of  himself,  all  reasonable  care  has  been  used  by  the  owner  to  protect 
blm  in  order  that  no  injury  may  occur." 

Here  the  plaintiff  entered  these  premises  upon  lawful  business 
by  the  invitation  of  the  defendant.  He  had  a  right  to  believe  that 
all  reasonable  care  had  been  used  by  the  owner  to  protect  him  upon 
the  portion  of  the  premises  where  his  work  required  him  to  go,  but 
when  he  left  the  portion  of  the  premises  upon  which  he  was  invited, 
and  went  over  to  this  gate  for  reasons  of  his  own,  he  went  there  at 
his  own  risk,  and  in  that  position  he  was  not  entitled  to  assume  that 
the  defendant  would  use  all  reasonable  care  to  protect  him.  The 
same  principle  is  applied  in  the  case  of  Larmore  v.  Iron  Co.,  101  N. 
Y.  391,  4  N.  E.  752.  We  think,  also,  it  was  error  for  the  court  to 
charge  the  jury  that  there  was  no  evidence  in  the  case  to  show  that 
the  plaintiff  was  guilty  of  contributory  negligence.  The  plaintiff 
left  a  place  of  safety,  and  deliberately  placed  himself  in  the  position  in 
which  he  wfts  injured,  without  invitation  from  the  defendant.  View- 
ing this  act  in  its  relation  to  the  question  of  the  negligence  of  the 
plaintiff,  we  think  it  should  have  been  submitted  to  the  jury.  Con- 
sidering the  method  by  which  the  gate  was  hung,  the  position  in 
which  the  plaintiff  placed  himself,  the  fact  that  horses  and  carts 
were  standing  in  the  gateway  with  a  possibility  of  collisions  hap- 
pening between  the  side  of  the  gate  and  the  carts  or  trucks  going 
in  and  out,  and  the  fact  that  other  places  were  available  to  the 
plaintiff  in  the  neighborhood  for  the  accomplishment  of  his  purpose 
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without  placing  himself  alongside  the  gate  in  the  immediate  vicinity 
of  these  horses  and  trucks,  we  think  the  question  of  plaintiff's  negli- 
gence was  for  the  jury. 

"We  are  not  permitted  to  guess  or  assume  that  the  deceased  was  free  from 
fault  because  he  was  injured,  or  that  every  person  wiU  take  care  of  himself 
from  regard  to  his  own  life  and  safety,  for  the  reason  that  human  experience 
shows  that  persons  exposed  to  danger  will  frequently  forego  ordinary  precau- 
tions of  safety.  It  is  incumbent  upon  the  plaintifiF  to  show,  by  a  preponderance 
of  evidence,  such  facts  and  circumstances  as  wiU  satisfy  the  minds  of  the  Jurors 
that  the  deceased  exercised  proper  care  and  prudence,  and  did  not  omit  the 
precautions  of  a  prudent  man  under  the  circumstances.  The  law  demands 
proof,  and  not  mere  surmises."  Riordan  v.  Steamship  Co.,  124  N.  7.  655,  26 
N.  B.  1027. 

We  also  think  that  the  court  erred  in  charging  the  plaintiff's  third 
request,  that  the  defendant  "was  in  duty  bound  to  the  plaintiff  to 
use  such  safeguards  in  securing  the  gate  as  experience  has  shown 
to  be  safe."  We  do  not  understand  that  such  a  duty  was  imposed 
upon  the  defendant.  The  defendant  was  not  confined  to  those  ap- 
pliances which  experience  has  shown  to  be  absolutely  safe,  but  to 
those  appliances  which,  under  the  circumstances,  would  appear  to 
a  reasonably  prudent  man  to  be  a  proper  appliance  to  keep  the 
premises  in  a  safe  and  suitable  condition,  free  from  danger  from 
those  rightfully  using  them.  To  prohibit  a  person  from  using  any 
appliances  other  than  those  that  experience  has  shown  to  be  ab- 
solutely safe  would  prevent  any  one  in  possession  of  the  premises 
from  applying  any  device  or  apparatus  which  had  not  been  used  be- 
fore, the  absolute  safety  of  which  had  not  been  demonstrated.  We 
do  not  think  that  this  is  a  correct  statement  of  the  obligation.  It 
follows  that  the  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concur  except  O'BRIEN,  J.,  who  dissents. 


(87  App.  Div.  455.) 

DB  lOIA  V.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  CJourt,  Appellate  Division,  First  Department    February  10,  1899.) 

Street  Railroads— Neoi.igencb  ok  Driver. 

The  failure  of  the  driver  of  a  horse  car  to  observe  a  boy  when  he 
sUpped  on  the  tracls.  on  a  darlt  night,  four  feet  in  front  of  the  horses, 
at  a  part  of  the  road  not  a  crossing,  does  not  justify  an  inference  of  neg- 
ligence. 

Rumsey,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Ermengilda  de  loia,  as  administrator  of  the  goods,  chat- 
tels, and  credits  of  Francisco  de  loia,  deceased,  against  the  Metropol- 
itan Street-Railway  Company.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

6.  Livingston  Samuels,  for  appellant 
Charles  P.  Brown,  for  respondent. 
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O'BRIEN,  J.  The  action  was  brouglit  to  recover  damages  for  in- 
jories  resulting  in  the  death  of  the  plaintiff's  son  through  the  alleged 
negligence  of  the  defendant  in  the  operation  of  one  of  its  horse  cars. 
When  the  motion  was  made  to  dismiss  the  complaint  at  the  close 
of  the  plaintiff's  case,  the  questions  presented  to  the  learned  trial 
judge  were  the  same  as  those  which  we  must  consider  on  this  appeal, 
namelj,  whether  there  was  sufficient  evidence  to  go  to  the  jury  upon 
the  defendant's  negligence,  and  whether  the  plaintifiTs  intestate  was 
free  from  contributory  negligence.  In  determining  them,  the  plain- 
tiff is  entitled  to  the  most  favorable  inferences  to  be  drawn  from  the 
testimony.  Examination  thereof  shows  that  the  boy  Was  about  10 
years  of  age;  that  on  the  evening  of  May  26,  1897,  at  about  10 
o  clock,  he  was  crossing  from  the  east  to  the  west  side  of  Sullivan 
street,  between  Broome  and  Watts  streets,  and  when  he  reached  the 
most  westerly  track,  at  a  point  about  20  feet  distant  from  the  Watts 
street  crossing,  he  slipped  and  fell  backwards  under  the  defendant's 
car,  which  was  then  approaching;  and  that  his  leg  was  crushed  by  the 
front  wheel  of*  the  car  to  such  an  extent  that  an  amputation  was  nec- 
essary, from  the  effects  of  which  operation,  as  the  result  of  shock,  he 
died.  The  manner  in  which  the  accident  occurred  is  described  by  the 
witnesses  as  follows: 

Richard  E.  Sheehan  testified  that  while  standing  on  Watts  street 
he  heard  **hollering"  a  couple  of  times,  and  heard  the  horses  being 
pulled  up,  and  by  that  time  the  boy  was  under  the  car,  and  was 
lying  on  the  west  rail,  about  20  feet  from  the  crossing;  that  it  was 
then  somewhere  between  9  and  10  o'clock  at  night,  and  that  it  was 
pretty  dark  there;  that  the  boy  was  lying  across  the  inner  rail  of  the 
downtown  track,  and  one  leg  was  lying  by  the  front  wheel,  and  one 
of  his  feet  was  sticking  out  tetween  the  two  wheels  of  the  car. 

Joseph  Frenza,  14  years  of  age,  testified:  That  on  the  night  in 
question  he  was  with  the  deceased  before  the  accident  on  Watts 
street,  and  that  together  they  proceeded  to  Sullivan  street.  That  he 
got  to  the  opposite  side  of  Sullivan  street  first,  and  then  turned 
around  and  looked,  and  saw  the  boy,  loia,  starting  to  cross,  and  that 
when  walking  over  he  slipped  and  fell,  and  thereafter  the  car  went 
over  him.    That — 

"The  horses  on  that  car  was  distant  from  this  boj,  when  I  saw  him  slip  and 
fall,  four  or  five  feet.  The  horses  were  being  driven  not  fast,  and  not  slow. 
When  I  saw  the  boy  fall,  I  turned  and  looked  back,  and  there  he  was  uuder 
the  car.  I  said  to  the  driver:  'Stop!  there  is  a  little  boy  under  the  car!*  I 
said  that  before  the  boy  was  under  the  wheel.  When  I  caUed  to  the  driver. 
*  «  *  I  don't  know  if  he  was  talking  or  not.  The  driver  did  nothing 
towards  stopping  the  car  when  I  called  to  him.*' 

That  the  driver  did  not  put  on  the  brake.  That  when  the  boy  slipped 
and  fell  he  fell  on  his  back,  and  that  before  he  fell  he  was  walking. 
Upon  cross-examination  the  witness  further  testified  that  the  boy 
slipped  and  fell  upon  reaching  the  westerly  rail,  and,  as  to  the  con- 
duct of  the  driver,  said: 

"I  saw  the  driver  put  on  his  brake.  The  front  wheel  did  not  run  over 
Frank.     It  ran  up  against  him;    ♦    ♦    ♦    right  on  top  of  him." 

The  next  witness,  Calde,  testified: 
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"When  I  saw  the  boys  going  down  from  the  sidewalk  to  the  middle  of  the 
street,  this  car  was  near  the  comer.  It  may  have  been  ten  feet  from  the 
car  to  the  boy,— ten  or  twelve,  I  can't  tell  exactly.  ♦  ♦  ♦  I  saw  the  boy 
when  he  was  on  the  track,  before  he  was  run  over,— when  he  was  just  be- 
ginning to  cross*  the  track.  •  ♦  •  When  I  saw  the  boy  standing  on  the 
track,  the  cor  was  from  him  at  that  time  about  ten  feet  ♦  ♦  ♦  The  car 
was  going  ♦  ♦  ♦  the  regular,  ordinary  gait.  ♦  ♦  ♦  I  heard  a  cry. 
That  was  the  first  thing  I  knew  of  any  accident.    I  did  not  see  the  boy  slip." 

]VIanfredi,  another  witness,  testified: 

**I  was  on  the  corner,  ♦  ♦  •  and  the  car  was  coming  down,  and  three 
boys  was  going  across  from  Watts  street  to  Sullivan  street,  and  one  boy 

♦  ♦  ♦  fell  down.  ♦  ♦  ♦  He  fell  right  in  the  middle  of  the  >track,  about 
on  the  second  rail;  ♦  ♦  '  ♦  the  rail  next  to  the  west  rail.  I  can't  tell  where  the 
car  was  when  he  fell;  about  nine  or  ten  feet,— eight  feet.  I  can't,  tell.  The 
horses  were  about  eight  or  ten  feet— about  nine  or  ten  feet— from  the  boy. 

*  ♦  ♦  When  the  boy  slipped  and  fell,  I  seen  the  driver  driving  the  horses. 
When  the  boy  fell,  he  went  ahead  with  the  car.  He  did  nothing  with  the 
brake.  I  did  not  see  him  try  to  stop  the  car  before  he  got  to  the  boy.  The 
car  was  going  ahead.  We  found  him  under  the  front  wheel.  ♦  *  ♦  The 
car  was  coming  like  it  always  goes,— the  ordinary  gait.  ♦  *  ♦  The  wheel 
did  not  pass  over  the  boy's  leg,    ♦    *     ♦    It  was  on  top  of  the  leg." 

In  addition  to  this  evidence  there  was  that  given  by  two  drivers, 
who  testified  as  experts  that  a  car  could  be  stopped  on  a  level  track 
within  6  feet;  that  the  average  horse,  from  the  collar  .to  the  tip  of 
his  tail,  is  5  feet,  and  that  from  the  horses  to  the  dashboard  is  about 
4  feet, — altogether  15  feet  from  the  front  of  the  horses  to  the  rim  of  the 
wheel ;  and  this,  with  the  father's  testimony  that  the  boy  was  bright, 
intelligent,  and  healthy,  and  that  he  went  to  school,  and  also  helped 
him  in  his  business  of  selling  fruit,  concluded  the  plaintiff's  evidence. 
It  appears  that  the  witnesses,  in  giving  the  distances  at  the  time  the 
boy  fell,  were  speaking,  some  of  the  distance  from  the  horses,  and 
some  with  respect  to  the  distance  from  the  boy  to  the  car.  The  fair 
inference  is  that  the  deceased  fell  on  the  track  4  or  5  feet  in  front  of 
the  horses,  and  it  clearly  appears  that  the  car  was  stopped  before 
the  front  wheel  had  passed  over  the  boy's  leg.  There  would  be  no 
possible  hypothesis  upon  which  the  theory  of  the  driver's  negligence 
could  be  urged  or  predicated,  were  it  not  for  the  fact  that  the  car 
was  more  than  6  feet  away  from  the  boy  when  he  fell,  and  therefore, 
by  the  testimony  of  the  drivers,  could  have  been  stopped  before  it 
reached  him,  coupled  with  the  testimony  of  one  witness  that  the 
driver,  at  the  moment  the  boy  fell,  had  his  head  turned  to  the  right, 
talking  to  some  one,  from  which  it  is  claimed  that  the  inference  is 
to  be  drawn  that,  if  the  driver  had  not  been  so  engaged,  he  would 
have  seen  the  boy.  But  to  say  that  the  driver  was  guilty  of  neg- 
ligence, upon  the  facts  appearing,  we  must  go  to  the  extent  of  holding 
that  under  any  and  all  circumstances  the  driver  should  never  speak 
to  any  one  on  his  car,  that  he  must  have  his  attention  directed  to  the 
front"  and  that  his  failure,  even  in  the  nighttime,  to  see  a  boy  who 
falls  more  than  6  feet  in  front  of  his  car,  constitutes  negligence  on 
his  irnrt.  There  is  authority  for  holding  that  the  driver  is  obliged 
to  be  alert  and  watchful  at  crossings,  but  w^  think  it  would  be  ex- 
tending the  rule  beyond  any  former  decisions  to  hold  that  the  same 
degree  of  care  is  to  be  observed  at  every  point  of  the  route.  It  must 
be  remembered,  moreover,  that  this  accident  occurred  at  night,  and  it 
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was  testified  by  one  of  the  witnesses  that  it  was  dark  at  the  place 
where  the  boy  fell.  There  is  no  suggestion,  nor  can  it  be  inferred, 
that  the  driver  was  aware  of  the  boy's  presence  on  the  track  till  he 
was  under  the  car,  and  too  close  to  the  wheel  to  avert  the  accident, 
or  that  the  driver  saw  the  boy,  or  could  anticipate  that  the  boy  was 
on  the  track  at  that  point.  If  the  driver  is  to  be  charged  with  neg- 
lijsonce,  we  are  bound  to  hold  that  it  was  his  duty,  at  a  place  on  the 
route  which  was  not  a  crossing,  and  which  was  dark,  to  have  his 
att€^ntion  directed  to  the  front,  and  that  he  should  have  seen  the  boy 
fall  while  he  was  crossing  the  track,  about  4  feet  in  front  of  the 
horses,  and  been  able,  by  checking  the  car,  to  avert  the  accident. 
In  other  words,  we  should  be  obliged  to  hold  that  the  failure  of  the 
driver  to  observe  the  boy  when  he  slipped  on  the  track  in  the  night,  4 
feet  in  front  of  the  horses,  at  a  part  of  the  route  not  a  crossing,  justi- 
ties  the  inference  of  negligence.  That  this  is  a  more  rigid  rule  than 
has  been  applied  in  former  decisions  is  shown  by  Bello  v.  Railway 
Co.,  2  App.  Div.  313,  37  N.  Y.  Supp.  9G9,  where  an  accident  happened 
within  a  block  of  where  this  one  occurred,  between  5  and  6  o'clock  at 
night,  when  it  was  only  a  little  dark,  and  it  appeared  that  the  boy 
was  on  the  track,  where  the  heads  of  the  horses  were  25  feet  from  him, 
and  where,  as  here,  it  appeared  that  the  driver  was  talking  to  a  man 
on  the  platform.    In  the  opinion  in  that  case  it  was  stated  that: 

**Coii8ldeHng  ♦  ♦  ♦  the  close  proximity  of  the  horses  to  the  boy  at 
cbe  time  he  fell  on  the  track,  which  left  but  a  second  or  a  tenth  of  a  second 
within  which  the  driver  must  act  to  avert  the  injury,  ♦  ♦  ♦  it  left  the 
inferences  just  as  consistent  with  the  absence  as  with  the  presence  of  negli- 
gence on  the  part  of  the  driver." 

And  the  court  of  appeals  held  in  Fenton  v.  Railroad  Co.,  126 
N.  Y.  625,  26  N.  E.  967,  that  where  a  boy,  in  crossing  the  street  in 
the  daytime,  fell  when  20  feet  in  front  of  an  approaching  car,  and 
was  injured,  the  defendant  was  not  negligent.  See,  also,  Reich  v. 
Railway  Co.,  78  Ilun,  417,  28  N.  Y.  Supp.  1105;  Stabenau  v.  Railroad 
Co.,  15  App,  Div.  408,  44  N.  Y.  Supp.  36;  Lavin  v.  Railroad  Co.,  12 
App.  Div.  381,  42  N.  Y.  Supp.  512;  and  Wendell  v.  Railroad  Co.,  91 
N.  Y.  420.  Most  of  these  cases  are  authorities,  also,  for  the  additional 
proposition  that  where,  as  in  this  case,  the  boy  was  sui  juris,  his 
attempt  to  cross  the  track,  after  dark,  and  above  the  crossing,  in 
front  of  an  approaching  car,  not  more  than  10  feet  distant,  going  at 
the  usnal  rate  of  speed,  was  such  negligence  as  would  prevent  re- 
covery. 

We  think  that  the  disposition  made  by  the  learned  trial  judge  was 
right,  and  that  the  judgment  should  be  affirmed,  with  costs.  All  con- 
cur, except  RUMSEY,  J.,  dissenting. 
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ERTHEILEE  v.  BERNHEIM  et  al. 

(Supreme  Court,  Appellate  Dlrislon^  First  Department    February  10,  1890.) 

Libel— Words  Actionable  Per  6b— Business  Letters. 

It  is  not  libelous  per  se  to  write  of  brokers,  through  whom  the  writers 
haye  done  business  with  the  person  addressed,  "that,  in  the  interest  of 
our  business,  we  find  it  necessary  to  take  a  decided  stand  with  respect 
to  our  future  business  relationship  with  [the  brokers],  and  to  that  end  we 
feel  called  upon  and  from  this  date  on  will  refuse  any  dealings  with 
them,  and  under  no  circumstances  will  we  submit  samples  of  our  stock 
to  them." 

Appeal  from  trial  term,  New  York,  county. 

Action  by  James  Ertheiler  against  Jacob  Bernheim  and  others. 
From  a  judgment  dismissing  the  complaint  on  the  ground  that  it 
does  not  state  a  cause  of  action,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

B.  F.  Einstein,  for  appellant. 

John  Frankenheimer,  for  respondents. 

INGRAHAM,  J.  The  dction  was  for  libel.  The  complaint  was 
dismissed  on  the  trial,  upon  the  ground  that  the  words  used  by  the 
defendants  were  not  libelous  per  se.  The  complaint  alleges  two 
causes  of  action,  based  upon  two  letters  written  by  the  defendants, 
which  are  identical  in  form,  except  that  they  are  addressed  to  two 
different  firms.  It  is  alleged  that  the  defendants,  being  engaged  as 
packers  and  importers  of  Havana  tobacco,  in  the  city  of  New  York, 
on  November  14,  1896,  sent  a  letter  to  M.  Foster  &  Co.,  of  said  city, 
a  firm  engaged  in  the  business  of  manufacturing  cigars  in  the  city 
of  New  York,  which  said  firm  was  a  large  purchaser  of  leaf  tobacco 
and  a  customer  of  the  plaintiff.    The  letter  is  as  follows: 

"New  York,  November  4,  1S96. 

"Mess.  M.  Foster  &  Co.,  City— Dear  Sirs:  We  beg  to  advise  you  that,  in 
the  interest  of  our  business,  we  find  it  necessary  to  talse  a  decided  stand  with 
respect  to  our  future  business  relationship  with  Mess.  M.  Ertheiler  &  Son 
[the  plaintiff],  and  to  that  end  we  feel  called  upon  and  from  this  date  on  will 
refuse  any  dealings  with  them,  and  under  no  circumstances  will  we  submit 
samples  of  our  stock  to  them.  We  notify  you  of  this,  being  that  we  have  in 
the  past  had  some  dealings  with  you  through  their  firm,  and  we  will  hope 
that  it  may  not  in  the  future  be  an  obstacle  to  further  dealings.  On  our 
part  we  can  assure  you  that  we  wiU  always  endeavor  to  prove  ourselves 
worthy  of  your  confidence,  confident  that,  if  meeting  with  any  encouragement 
from  you,  it  cannot  help  but  revert  to  our  mutual  advantage.  Trusting  to 
merit  your  kind  consideration,  we  are. 

"Very  truly  yours,  J.  Bernheim  &  Son. 

"P.  S.  One  of  our  firm  wiU  take  pleasure  in  caUing  on  you  within  a  few 
days." 

It  is  this  letter  that  the  plaintiff  alleges  to  be  libelous.  No  special 
damages  are  set  forth,  nor  does  the  complaint  allege  that  any  fact 
stated  in  the  letter  was  false,  or  that  the  letter  falsely  stated  the 
relations  which  had  existed  between  the  plaintiff  and  the  defendants. 
The  complaint  alleges  by  way  of  innuendo  that  the  defendants,  by 
the  said  letter,  intended  to,  and  did,  thereby  charge  the  plaintiff  with 
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disbonesty  and  a  want  of  integrity  and  ability,  and  with  the  com- 
inisBion  of  some  dishonorable,  unbusinesslike,  and  disgraceful  con- 
duct in  his  business  relations  with  the  defendants;  that,  if  such 
relations  with  the  plaintiff  continued,  the  plaintiff  would  be  likely 
CO  commit  other  dishonorable,  disgraceful,  and  unbusinesslike  acts; 
and  that  the  business  interests  of  the  said  M.  Foster  &  Co.  or  other 
manufacturers  of  cigars  and  buyers  of  tobacco  would  suffer  injury 
by  the  employment  by  them  of  the  plaintiff  afe  their  broker;  that 
the  plaintiff,  in  the  course  of  his  conduct  of  the  business  of  selling 
leaf  tobacco  for  the  defendants  to  the  said  firm  of  M.  Foster  &  Co., 
prior  to  November  14,  1896,  had  committed  some  dishonorable,  un- 
businesslike, and  disgraceful  act  or  acts,  whereby  the  business  in- 
terests of  the  said  firm  of  M.  Foster  &  Go.  and  of  the  defendants 
had  suffered  injury;  that  the  plaintiff  had  not  on  his  part  proved 
worthy  of  the  confidence  of  the  said  firm  of  M.  Foster  &  Co.  or  of  the 
defendants,  but,  on  the  contrary,  had  committed  some  dishonorable 
and  disgraceful  act  or  acts  in  the  conduct  of  the  business  of  selling 
leaf  tobacco  for  the  defendants  to  the  said  firm  of  Foster  &  Co., 
which  disentitled  the  plaintiff  to  the  confidence  of  the  said  firm  of 
M.  Foster  &  Co.  and  of  the  defendants.  There  is,  however,  no  al- 
legation that  the  firm  to  whom  this  letter  was  addressed,  or  the 
public  generally,  would  understand  from  the  letter  that  the  plaintiff 
had  been  guilty  of  any  dishonesty  or  disgraceful  conduct  or  want 
of  integrity  in  the  conduct  of  his  business,  but  simply  that  the  de- 
fendants had  intended  to  charge,  and  had  charged,  the  plaintiff  with 
such  conduct. 

In  the  case  of  More  v.  Bennett,  48  N.  Y.  476,  the  court,  after  citing 
the  cases  of  Cooper  v.  Greeley,  1  Denio,  358,  and  Stone  v.  Cooper, 
2  Denio,  293,  said: 

"Both  cases  were  decided  upon  the  principle  that  the  language  Is  to  be 
oonstrued  fairly  and  naturally.  It  is  not  enough  that  a  critic  or  a  malignant 
may  torture  the  expressions  into  a  charge  of  a  criminal  or  disgraceful  act 
N'or  Is  it  enough,  on  the  other  hand,  that  a  possible  and  far-fetched  construc- 
tion may  find  an  inoffensive  meaning  in  the  language.  The  test  is  whether, 
to  the  mind  of  an  intelligent  man,  the  tenor  of  the  article  and  the  language 
used  naturally  import  a  criminal  or  disgraceful  charge." 

We  think,  applying  this  test,  that  the  letter  in  question  was  not 
apon  its  face  a  libel.  It  is  conceded  by  the  plaintiff  that  the  de- 
fendants had  the  right  to  employ  or  refuse  to  employ  the  plaintiff 
as  a  broker  for  the  sale  of  their  goods.  They  had  the  right  also  to 
advise  the  business  community,  and  especially  those  dealing  with 
them,  that  they  would  refuse  any  dealing  with  the  plaintiff,  and 
would  refuse  to  submit  samples  of  their  stock  to  him,  and  that  in 
the  future  all  dealings  between  the  Brm  addressed  and  the  defend- 
ants would  be  without  the  intervention  of  the  plaintiff  as  broker. 
That  is  all  that  the  letter  did.  There  is  certainly  nothing  to  justify 
the  inference  that  this  severing  of  relations  between  the  defend- 
ants and  the  plaintiff  was  due  to  any  dishonorable  conduct  on  the 
I>art  of  the  plaintiff.  It  is  not  so  stated  in  the  letter,  and  no  in- 
ference that  such  a  charge  was  made  can  be  drawn  from  the  lan- 
i^uage  used.    The  substance  of  the  information  communicated  by 
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the  letter  was  that,  in  the  interest  of  their  business,  the  defendants 
felt  called  upon  to  refuse  any  dealings  with  the  plaintiff,  and  that 
they  would  not  in  the  future  submit  samples  of  their  stock  to  him. 
No  reason  is  given  for  this  action,  nor  were  the  defendants  bound 
to  give  any  reason.  It  cannot  be  inferred  that  this  change  in  the 
manner  of  conducting  their  business  which  the  defendants  had  de- 
cided upon  was  because  of  any  suggested  dishonorable  or  disgrace- 
ful conduct  on  the  part  of  the  plaintiff,  and  they  had  a  perfect  right 
to  discontinue  the  business  with  the  plaintiff  without  giving  any 
reason.  When  the  defendants  stated  that  the  interest  of  their  busi- 
ness required  this  change,  if  any  presumption  was  to  be  indulged  in, 
it  was  that  the  defendants  desired  to  deal  directly  with  the  person  to 
whom  the  letter  was  addressed,  rather  than  through  the  medium 
of  the  plaintiff  as  broker. 

As  was  said  by  Judge  Vann,  in  delivering  the  opinion  of  the  court 
of  appeals  in  Kingsbury  v.  Bradstreet  Co.,  116  N.  Y.  215,  22  N.  E. 
365: 

'*The  circular  In  question,  on  its  face,  is  not  a  libel  upon  the  plaintiff.  It 
cannot  be  presumed  from  the  nature  of  the  words  used,  and  it  has  not  been 
proved  as  a  consequence  directly  resulting  from  their  use,  that  the  reputation 
of  the  plaintiff  has  been  injured  either  as  a  man  or  as  a  merchant.  When 
construed  according  to  their  natural  meaning,  they  are  innocent  and  harm- 
less; and,  as  thus  construed,  they  were  not  shown  to  be  false." 

We  think,  therefore,  that  the  court  below  was  justified  in  dismiss- 
ing the  complaint  upon  the  pleadings,  and  the  judgment  appealed 
from  is  affirmed^  with  costs.    All  concur. 


(37  App.  Div.  39C.) 

RUDOLPH  T.  MONTANT  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    February  10,  1899.) 

Nbgliokncb— Dangerous  Pbbhibrs— Evidence. 

Plaintiff^s  intestate  was  killed  by  falling  into  an  elevator  pit  The 
entrance  to  the  elevator  was  immediately  from  the  sidewalk,  and  the  pit 
was  about  four  feet  from  the  entrance.  Nothing  was  shown  as  to  the 
occurrence  except  that  Intestate  was  seen  standing  in  the  entry  with 
his  face  towards  the  street,  and  was  seen  to  fall  backward  Into  the  pit 
A  chain  was  provided  which  extended  in  front  of  the  pit,  but  it  was  not 
shown  whether  or  not  it  was  fastened  when  the  accident  occurred.  The 
day  was  bright  and  the  situation  of  the  pit  was  obvious  to  every  one. 
Held,  that  the  direction  of  a  nonsuit  was  proper. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Frances  Rudolph,  as  administratrix  of  the  estate  of 
Herman  Rudolph,  deceased,  against  Alphonse  Montant  and  another. 
There  was  a  judgment  for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Otto  Horwitz,  for  appellant. 
Perry  D.  Trafford,  for  respondents. 
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PATTERSON,  J.    TOie  plaintiff  sued  to  recover  damages  for  wrong- 
fully causing  the  death  of  her  intestate.    It  appears  that  the  defend- 
ants were  in  the  occupation  of  certain  premises  known  as  No.  89 
Leonard  street,  in  the  city  of  New  York,  where  they  carried  on  their 
mercantile  business.    On  such  premises  there  was  a  shaft  in  which 
an  elevator  car  was  operated.    The  allegations  of  the  complaint  are 
that  this  shaft  was  constructed,  erected,  and  inclosed  in  a  negligent 
and  unskillful  manner,  and  was  in  such  a  defective  condition,  for  the 
want  of  proper  and  substantial  inclosures,  that  the  deceased,  while 
lawfully  on  the  premises,  fell  into  the  elevator  shaft,  and  was  so 
crushed,  biniised,  and  injured  therein  that  he  died  in  consequence  of 
such  injuries.    It  was  shown  upon  the  trial  that  the  entrance  to  the 
elevator  was  immediately  from  the  sidewalk  on  Leonard  street.    At 
the  time  the  accident  occurred,  the  doorway  at  the  front  was  wide 
open.    The  distance  from  the  outer  edge  of  the  doorsill  to  the  elevator 
pit  was  four  feet  eight  inches.     The  construction  of  this  entrance  or 
(lubsage  to  the  elevator,  and  the  location  and  situation  of  the  pit,  were 
obvious  to  any  one.    The  accident  occurred  on  a  very  bright  day,  at 
abont  1  o'clock  in  the  afternoon,  and  the  interior  of  the  elevator 
shaft  and  the  approach  thereto  were  plainly  noticeable,  even  from 
across  the  street,    lliere  is  nothing  whatever  to  show  anything  more 
than  the  occurrence  of  the  accident,  except  that  the  plaintiff's  in- 
testate was  seen  standing  in  the  entry  or  passage  to  the  elevator, 
with  his  face  towards  the  street,  and  was  afterwards  seen  to  fall 
backward  into  the  pit,  and  either  as  he  fell  or  while  he  was  in  the 
pit  the  descending  car  struck  him.    The  only  security  in  front  of  the 
pit  tliat  had  been  provided  was  a  chain,  which,  when  up,  extended  in 
front  of  the  pit,  and  was  secured  to  the  walls  on  either  side  of  the 
entry.    Whether  that  chain  was  up  at  the  instant  of  the  happening  of 
the  accident  does  not  satisfactorily  appear.    At  the  close  of  the  trial, 
a  motion  was  made  for  a  nonsuit.    The  justice  presiding  reserved 
his  decision  upon  that  motion,  and,  as  authorized  by  section  1187 
of  the  Code  of  Civil  Procedure,  took  a  verdict  on  the  following  ques- 
tions:    **First,  was  the  plaintiff  free  from  any  negligence  contributing 
to  the  happening  of  the  accident?    Second.  Was  the  accident  caused 
solely  through  the  negligence  of  the  defendants?    Third.  Were  the 
defendants  guilty  of  negligence,  as  to  the  decedent,  in  having  the 
place  in  question  as  it  was  at  the  time  of  the  accident  ?''    Each  of 
these  questions  was  answered  in  the  affirmative,  and  the  jury  fixed 
the  damages.    Thereupon  the  judge  granted  the  motion  to  dismiss 
the  complaint,  to  which  an  exception  was  taken,  and  this  appeal  is 
from  the  judgment  entered  upon  the  nonsuit. 

It  is  unnecessary  to  discuss  the  question  of  the  defendants'  neg- 
ligence or  their  violation  of  the  statute  in  maintaining  the  elevator 
without  that  sufficient  guard  or  protection  which  was  required  by 
law,  for  the  disposition  made  of  the  case  by  the  trial  judge  was  right, 
there  being  absolutely  nothing  to  show  or  from  which  an  inference 
could  be  drawn  that  the  plaintiff's  intestate  was  free  from  contribu- 
tory negligence.  The  construction  and  the  condition  of  the  entrance 
to  the  elevator  and  of  the  pit  were  plainly  visible  to  every  one,  and 

it  is  inconceivable  that  the  plaintiff's  intestate  could  have  entered 
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upon  the  premises  without  noticing  them.  There  is  nothing  to  show 
that  he  was  in  any  other  than  an  ordinary  condition  of  health,  and 
if  he  were  at  all  attentive  he  must  have  seen  the  surroundings  of  the 
place  when  he  went  in.  All  that  the  evidence  discloses  is  that  he  was 
standing  there,  and  then  was  observed  to  fall  backward  into  the 
pit.  There  is  nothing  to  indicate  that  he  became  ill  and  fell,  and  the 
speculation  that  he  inadvertently  and  through  absent-mindedness  step- 
ped backward  is  just  as  reasonable  a  guess  as  any  other  that  can 
be  indulged  in.  It  has  been  settled  in  this  state  by  a  long  line  of 
authorities  that,  wherever  no  fact  or  circumstance  appears  from 
which  an  inference  can  be  drawn  that  an  injured  person  was  free 
from  contributory  negligence,  a  complaint  in  an  action  of  this  char- 
acter must  be  dismissed.  The  whole  subject  is  well  summed  up  in 
the  case  of  Wiwirowski  v.  Railway  Co.,  124  N.  Y.  425,  26  N.  E.  1024, 
as  follows: 

*The  burden  of  showing  that  the  plaintiff's  Intestate  was  free  from  con- 
tributory negligence  rested  upon  the  plaintiff.  It  is  true  that  the  want  of 
negligence  may  be  established  from  inferences  which  may  be  properly  drawn 
from  the  surrounding  facts  and  circumstances,  as  in  the  case  of  Galvin  v. 
Mayor,  etc.,  112  N.  Y.  223,  19  N.  E.  675.  But  such  inference  cannot  he  drawn 
from  a  presumption  that  a  person  will  exercise  care  and  prudence  in  regard 
to  his  own  life  and  safety,  for  the  reason  that  human  experience  is  to  tht> 
effect  that  persons  exposed  to  danger  will  frequently  forego  the  ordinary 
precautions  of  safety.  And  when  the  circumstances  point  as  much  to  the 
negligence  of  the  deceased  as  to  its  absence,  or  point  in  neither  direction,  a 
nonsuit  should  be  granted."  Cordell  v.  Railroad  Co.,  75  N.  Y.  330;  Reynolds 
r.  Same,  58  N.  Y.  248;  Hoag  v.  Same,  111  N.  Y.  199.  18  N.  B.  648;  Bond  v. 
Smith,  113  N.  Y.  378,  21  N.  E.  128. 

In  the  case  before  us,  the  circumstances  point  in  neither  direction. 
We  have  nothing  but  the  fact  of  the  plaintiff's  intestate  being  there, 
being  injured,  and  the  manner  in  which  the  injuries  were  inflicted. 
In  this  state  of  the  record,  the  direction  of  the  nonsuit  was  proper, 
and  the  judgment  should  be  affirmed,  with  costs.    All  concur. 


GABRIEL  et  al.  ▼.  SICILIAN  ASPHALT  PAV.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    February  10,  1800.) 

Trade  Mark— Geographical  Name. 

One  who  imports  from  the  duchy  of  Brunswick  a  material  known 
as  "Asphalt  Mastic/'  80  per  cent  of  which  is  rock  asphalt  from  that 
duchy,  and  sells  the  same  as  "Brunswick  Asphalt/'  stamped  "Vorwohle- 
Brunswick/'  and  "Brunswick,  G.  &  S.  Germany/'  cannot  prevent  an- 
other, who  afterwards  manufactures  the  artide,  using  asphalt  comiuf? 
from  the  same  place,  from  seUing  it  as  "Brunswick  Rock  Asphalt";  the 
word  "Brunswick"  being  a  geographical  name,  truly  showing  where  the 
asphalt  is  obtained. 

Api)eal  from  special  term,  New  York  county. 

Action  by  Max  (Gabriel  and  another  against  the  Sicilian  Asphalt 
Paving  Company.  From  a  judgment  dismissing  the  complaint  (52 
N.  Y.  Supp.  722),  plaintiffs  appeal.    AflSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT 
TERSON,  O'BRIEN,  and  INGRAHAM,  JJ. 
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George  S.  Hastings,  for  appellants. 
Joseph  Fettretch,  for  respondent. 

INQRAHAM,  J.  The  plaintiffs  are  engaged  in  importing  and  sell- 
ing asphalt,  cement,  and  paving  materials,  and  have  been  engaged  in 
that  business  since  1877.  Among  other  articles  in  which  the  plain- 
tiffs deal  is  material  known  as  "Asphalt  Mastic,"  which  is  manufac- 
tured by  a  Crerman  corporation  known  as  the  Vorwohle  Asphalt 
Tompanj,  at  Eschershausen,  Germany.  This  compound  is  made  of 
crude  rock  asphalt  and  bitumen,  with  possibly  a  little  oil  mixed 
with  it  to  expedite  the  fluxing  of  the  material.  There  were  about 
^  per  cent  of  the  rock  asphalt,  and  20  of  bitumen.  The  rock  as- 
phalt is  mined  in  the  duchy  of  Brunswick,  Germany.  The  plain- 
tiffs commenced  to  import  this  material  in  the  year  1877,  and  sold 
it  from  1877  to  1883  as  "Asphalt  Mastic/'  The  cakes  were  at  first 
stamped  "Vorwohle-Brunswick/'  and  were  known  and  sold  as 
"Brunswick  Asphalt."  Since  1883  the  cakes  have  been  stamped 
"Brunswick,  G.  &  S.  Germany."  None  of  the  material  is  manufac- 
tured by  the  plaintiffs,  but  all  of  it  comes  from  the  German  corpora- 
tion, which  manufactures  and  sends  it  to  this  country  in  the  form 
in  which  the  plaintiffs  sell  it.  Prior  to  1895  the  plaintiffs  sold  to 
the  defendant  crude  rock  asphalt,  under  a  contract  which  expired 
in  that  year.  This  material  seems  to  have  been  mined  by  the  Vor- 
wohle Asphalt  Company  at  and  near  Eschershausen,  in  the  duchy 
of  Brunswick,  in  the  empire  of  Germany.  Under  the  contract  the 
defendant  was  to  have  the  sole  and  exclusive  right  to  use  and  sell 
this  crude  rock  asphalt  in  the  United  States  of  America  and  the 
dominion  of  Canada.  In  1894  or  1895  the  defendant  commenced 
selling  a  material  under  the  name  of  "Brunswick  Rock  Asphalt," 
which  at  first  seems  to  have  been  manufactured  of  rock  asphalt  pur- 
chased from  the  plaintiffs,  which  had  been  imported  from  the  duchy 
of  Brunswick,  with  20  per  cent,  of  bitumen  added.  The  defendant 
manufactured  other  asphalt  mastic, — one  made  out  of  Sicilian  as- 
phalt rock,  which  the  defendant  called  "Sicilian,"  another  made  of 
limmer  asphalt  rock,  which  it  called  ^^mmer,"  and  another  manu- 
factured from  asphalt  rock  from  the  United  Mines  of  Vorwohle,  and 
that  it  called  "Vorwohle."  It  is  not  claimed  by  the  plaintiffs  that 
the  cakes  of  the  defendant's  material  are  manufactured  so  as  to 
resemble  the  plaintiffs',  or  that  there  is  any  violation  of  the  plain- 
tiffs' right,  except  by  the  adoption  of  the  word  "Brunswick"  in 
designating  the  material  manufactured  from  the  crude  rock  that 
comes  from  the  duchy  of  Brunswick  as  'Brunswick  Rock  Asphalt." 
The  defendant  gets  this  crude  asphalt  rock  in  the  form  of  quarried 
stone,  which  is  ground  up,  and  to  it  is  added  the  necessary  bitumen. 
It  is  then  melted,  and  cast  into  cakes,  and  stamped  "Brunswick 
Rock  Asphalt."  All  of  the  crude  asphalt  which  is  thus  manufac- 
tured and  called  "Brunswick  Rock  Asphalt"  comes  from  the  duchy 
of  Brunswick,  and  is  designated  as  "Brunswick  Asphalt"  by  the 
defendant  to  Identify  it  as  asphalt  coming  from  the  duchy  of  Bruns- 
wick. Upon  this  evidence,  injunction  was  asked  for  against  the  de- 
fendant, to  restrain  it  from  including  in  the  name  of  its  manufac- 
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tared  article  the  word  "Braaswick,"  the  plaintifits  claiming  that  they 
had  acqaired  a  trade-mark  in  the  ase  of  that  word  In  connection 
with  asphalt  mastic.  It  is  not  dispated  bat  that  the  name  adopted 
by  the  defendant  correctly  describes  the  nature  of  the  material.  It 
is  rock  asphalt  from  the  duchy  of  Brunswick,  and  it  is  difficult  to 
9ee  how  the  defendant  could  carry  on  its  business,  and  sell  Bruns- 
wick asphalt,  without  calling  it  by  that  name.  There  is  not  the 
slightest  evidence  to  justify  a  finding  that  the  name  was  adopted 
for  the  purposes  of  defrauding  the  plaintiffs  by  inducing  the  public 
to  believe  that  the  material  which  it  sold  under  the  name  of 
"Brunswick  Bock  Asphalt*'  was  of  the  plaintiffs'  manufacture.  The 
defendant  has  done  nothing  except  to  import  rook  asphalt  from  the 
duchy  of  Brunswick,  subject  it  to  a  process  which  makes  it  avail- 
able for  use,  and  then  sell  it  for  just  what  it  is,  and  by  its  true 
name,  which  name  is  quite  distinct  from  that  adopted  by  the  plain- 
tiffs. The  only  thing  in  common  is  that  the  defendant  designates 
its  article  as  "Brunswick  Asphalt";  and  it  is  difficult  to  see  how  it 
could  honestly  sell  it  to  the  public  without  some  such  designation, 
indicating  that  it  was  Brunswick  asphalt,  and  not  asphalt  from 
another  locality.  If  the  plaintiffs  could  prevent  any  other  dealers 
from  selling  asphalt  mined  in  the  duchy  of  Brunswick  as  "Brunswick 
Asphalt''  they  would  be  enabled  to  establish  a  monopoly  of  the  im- 
portation and  sale  of  such  Brunswick  asphalt,  and  there  is  certainly 
nothing  to  justify  them  in  such  a  claim. 

This  case  does  not  come  within  the  principle  established  in  any 
of  the  cases  relied  on  by  the  plaintiffs,  of  which  Newman  v.  Alvord, 
51  N.  Y.  194,  is  an  example.    It  is  there  said: 

"The  principle  upon  which  the  relief  is  i?ranted  is  that  the  defendant  shaU 
not  be  permitted,  by  the  adoption  of  a  trade-mnrlc  which  is  untrue  and  de- 
ceptive, to  sell  his  own  goods  as  the  goods  of  the  plaintiff,  thus  injuring  the 
plaintiff  and  defrauding  the  public." 

Here  the  defendant  has  not  adopted  a  trade-mark  which  is  untrue 
and  deceptive,  but  is  simply  selling  its  goods  by  a  true  description, 
as  *T3runswick  Rock  Asphalt."  We  think  this  case  comes  within 
the  principle  established  in  the  case  of  Canal  Co.  v.  Clark,  13  Wall. 
320.  In  that  case  the  complainants  were  among  the  first  producers 
of  coal  from  the  Lackawanna  Valley,  and  the  coal  sent  to  market  by 
them  had  been  generally  known  and  designated  as  "Lackawanna 
Coal."  In  deciding  that  the  plaintiff  had  not  the  exclusive  right  to 
the  use  of  the  word  ^'Lackawanna"  as  a  trade-mark,  the  court  say: 

"No  one  can  claim  protection  for  the  exclusive  use  of  a  trade-mark  or  trade- 
name which  would  practically  give  him  a  nionoix)ly  in  the  sale  of  any  goods 
other  than  those  produced  or  made  by  himself.  If  he  could,  the  public  would 
be  injured,  rather  than  protected,  for  competition  would  be  destroyed.  Nor 
can  a  generic  name,  or  a  name  merely  descriptive  of  an  article  of  trade,— 
of  its  qualities,  inirrodients,  or  cbaractoristic^s.— i)e  employed  as  a  trade-mark, 
and  the  exclusive  use  of  it  be  entitled  to  legal  protection.  ♦  ♦  ♦  And  it 
is  obvious  that  the  same  reasons  which  forbid  the  exclusive  appropriation  of 
generic  names,  or  of  those  merely  descriptive  of  the  article  manufactured, 
and  which  can  be  employed  with  truth  by  other  manufacturers,  apply  with 
equal  force  to  the  appropriation  of  geogjraphical  names,  designating  districts 
of  country.  Their  nature  is  such  that  they  cannot  point  to  the  origin  (per- 
sonal origin)  or  ownership  of  the  articles  of  trade  to  which  they  may  be  ap- 
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plied.  They  point  only  at  the  place  of  production,  not  to  the  producer;  and, 
could  they  be  appropriated  exclusively,  the  appropriation  would  result  in 
mischleyous  monopolies.  *  *  *  True,  it  may  be  that  the  use  by  a  second 
producer,  in  describing  truthfully  his  product,  of  a  name  or  a  combination  of 
words  already  in  use  by  another,  may  have  the  effect  of  causing  the  public 
to  mistake  as  to  the  origin  or  ownership  of  the  product;  but  if  it  is  Just  as 
true  In  its  applicatimi  to  his  goods  as  it  Is  to  those  of  another  who  first  ap- 
plied It,  and  who  therefore  claims  an  exclusive  right  to  use  it,  there  is  no  legal 
or  moral  wrong  done.  Purchasers  may  be  mistaken,  but  they  are  not  deceived 
by  false  representations,  and  equity  will  not  enjoin  against  telling  the  truth.*' 

We  think,  therefore,  that  the  plaintiffs  were  not  entitled  to  the 
excluuTe  right  to  the  nse  of  the  word  '^Brunswick"  as  describing 
asphalt  mined  in  Brunswick,  and  that  the  conrt  below  was  right 
in  directing  judgment  for  the  defendant 

The  judgment  appealed  from  is  affirmed,  with  costs.    All  concur. 
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KINSMAN  V.  PISK  et  al. 

(Supreme  Court,  ^peUate  Division.  First  Department    February  10,  1899.) 

Bale— CoHsiDBRATiON—CoNTBACT— Construction. 

The  K.  Ck).  having  been  formed  pursuant  to  a  contract  of  January  14, 
1S92,  to  which  plaintiff  and  defendants  were  parties,  to  develop  plain- 
tiff's patents,  whereby  It  was  agreed  plaintiff  was  to  retain  a  controlling 
hiterest  and  defendants  thereafter  desiring  to  obtain  a  controlling  inter- 
est, plaintiff,  on  October  11,  1893,  submitted  to  them  a  written  propo- 
sition to  seU  them  certain  shares  for  a  certain  amount  of  money,  "pro- 
vided I  am  paid  an  annual  salary  for  two  years  of  $5,000  per  annum, 
*  ♦  •  as  a.  vice  president  or  consulting  engineer  of  the  K.  Co."  On 
this,  defendants  wrote,  "We  accept  the  above  proposition;"  and  the  next 
day  they  made  a  writing  reciting  that  whereas,  the  parties  to  the  agree- 
ment of  January  14,  18H^2,  have  agreed  to  cancel  it,  and  to  that  end  a 
proposition  was  on  October  11,  1893,  made  by  plaintiff  to  defendants,  and^ 
accepted  by  them:  "Now,  therefore,  in  consideration"  of  the  cancel- 
lation of  the  former  contract,  and  of  the  transfer  by  plaintiff  to  defend- 
ants of  certain  shares  of  stock  referred  to  in  said  proposition,  it  is  agreed 
that  defendants  shaU  secure  for  plaintiff  his  appointment  as  vice  presi- 
dent or  consulting  engrineer  of  the  company  for  two  years  from  date, 
at  a  salary  of  $5,000  per  year,  and  defendants  will  guaranty  the  payment 
to  plaintiff  of  his  salary  during  said  two  years.  Held,  that  the  salary 
for  two  years  was  part  of  the  consideration  for  the  stock,  and  that  de- 
fendants were  liable  for  it,  though  within  the  two  years  a  receiver  was, 
on  their  application,  appointed  for  the  corporation. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Frank  E.  Kinsman  against  Harvey  E.  Pisk  and  others.  . 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  less  than  asked  for, 
directed  on  defendants'  motion,  plaintiff  appeals.    Reversed. 

The  complaint  alleges  two  causes  of  action:  (1)  To  recover  from  the  de- 
fendants, as  guarantors,  the  salary  due  the  plaintiff  for  services  actually 
rendered  by  him  as  consulting  engineer  of  the  Kinsman  Block-System  Gom^ 
psny  prior  to  the  appointment  of  a  receiver  of  the  company,  and  notice  by 
inch  receiver  that  his  services  would  be  no  longer  required:  and  (2)  to  re- 
cover damages  for  failure  of  the  company  to  pay  the  plaintiff  his  salary  for 
the  remaining  portion  of  the  two  years  for  which  he  had  been  employed  by 
the  company.  Both  causes  of  action  arose  out  of  an  agreement  oomprised 
in  the  f  oUowlng  writings: 
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"New  York,  October  Uth,  1898. 

"Messrs.  Harvey  Fisk  &  Sons,  New  York  City— Gentlemen:  As  a  result  of 
our  recent  conference,  I  hereby  modify  my  offer  of  June  26th,  1893,  to  sell 
you  a  part  of  my  stock  in  the  Kinsman  Block-System  Ck)mpany,  as  follows: 
Twenty-four  hundred  (2,400)  shares  (to  be  paid  for  at  once)  for  fifteen  thou- 
sand  (115,000)  dollars;  one  thousand  (1,000)  shares  to  be  paid  for  on  or  be- 
fore January  15th,  1895,  for  twenty  thousand  ($20,000)  dollars;  eleven  hundred 
(1,100)  shares  to  be  paid  for  on  or  before  January  15th,  1896,  for  forty  thousand 
($40,000)  dollars.  The  last  two  lots  named  may  be  called  in  amounts  of  not 
less  than  100  shares  on  payment  of  the  pro  rata  price;  the  last  two  named  lots 
to  be  placed  in  trust  until  the  expiration  of  the  dates  named,  and  upon  which 
I  will  give  you  a  proxy  to  vote,  until  the  expirations  of  the  options  thereon, 
provided  I  am  paid  an  annual  salary  for  two  years  of  five  thousand  ($5,000) 
dollars  per  annum,  in  equal  monthly  installments,  as  a  vice  president  or  con- 
sulting engineer  of  the  Kinsman  Block-System  Company.  ♦  •  ♦  All  stock 
not  taken  under  this  option  shall  revert  to  me  without  process  of  law;  and, 
furthermore,  Harvey  Fisk  &  Sons  shall  and  do  hereby  guaranty  payment  of 
the  salary  as  stated.  ^ 

"Respectfully  yours,  Frank  E.  Kinsman. 

"We  accept  the  above  proposition. 

"October  12th,  1803.  Hatvey  Fisk  &  Sons.'* 

"Whereas,  an  agreement,  bearing  date  January  14th,  1892,  was  entered 
into  between  Frank  E.  Kinsman,  party  of  the  first  part,  v^d  the  co-partner- 
ship of  Harvey  Fisk  &  Sons,  parties  of  the  second  part,  in  reference  to  certain 
stock  and  other  matters  contfected  with  the  Kinsman  Block-System  Company, 
which  agreement  is  still  in  force;  and  whereas,  the  parties  to  said  agreement 
have  mutually  agreed  to  cancel  the  same,  except  so  far  as  said  agreement 
refers  to  the  American  and  foreign  patents  of  said  Kinsman,  and  to  that  end 
a  proposition  bearing  date  October  11th,  1893,  was  made  by  said  Kinsman,  to 
Harvey  Fisk  &  Sons,  which  proposition  was  accepted  by  them  on  October 
— ,  lAS:  Now,  therefore,  in  consideration  of  the  cancellation  of  said  former 
contract,  and  of  the  transfer  by  said  Kinsman  of  certain  shares  of  stock 
referred  to  in  said  proposition  of  October  11th,  1893,  and  of  the  other  matters 
to  be  done  on  his  part,  and  referred  to  in  said  proposition,  it  is  hereby  agreed 
that  said  Harvey  Fisk  &  Sons  shall  secure  for  said  Kinsman  his  appointment 
as  vice  president  or  consulting  engineer  of  the  Kinsman  Block-System  Com- 
pany for  two  years  from  the  date  of  this  agreement  at  a  salary  of  five  thou- 
sand dollars  ($5,000)  per  year,  payable  monthly,  and  that  they,  the  said  firm 
of  Harvey  Fisk  &  Sons,  will  guaranty  the  punctual  payment  to  the  said 
Kinsman  of  his  salary  as  such  vice  president  or  engineer  during  said  period 
of  two  years.  The  said  Harvey  Fisk  &  Sons  shall,  within  30  days  from  the 
date  hereof,  obtain  for  the  said  Kinsman  his  appointment  as  such  vice  presi- 
dent or  consulting  engineer  for  two  years  from  the  date  hereof. 

"October  12,  1893.  Harvey  Fisk  &  Sons. 

"Witness: 
"William  S.  Fanshawe." 

After  the  plaintiff  had  rendered  services  for  part  of  the  first  year,  the  de- 
fendants brought  an  action  In  the  court  of  chancery  of  New  Jersey  against 
the  company,  alleging  insolvency,  and  caused  a  receiver  thereof  to  be  ap- 
pointed. The  receiver  notified  the  plaintiff  that  his  services  were  no  longer 
required,  and  thereafter  refused,  as  did  the  defendants,  to  pay  the  plaintiff 
his  salary.  The  trial  justice  decided  that  the  defendants  were  liable  for  the 
salary  until  the  time  of  the  appointment  ot  the  receiver,  but  were  not  liable 
for  such  salary  for  the  period  between  the  appointment  of  the  receiver  and 
the  date  of  the  receiver's  notice,  or  for  the  balance  of  the  two  years.  Ac- 
cordingly, on  the  defendants*  motion,  a  verdict  was  directed  for  the  amount 
covering  the  period  for  which  services  were  rendered,  and  dismissing  the 
complaint  as  to  the  further  period,  to  which  ruling  the  plaintiff  excepted; 
and,  from  the  Judgment  thereafter  entered,  he  appeals  to  this  court. 

Argupd  before  VAN  BRUNT,  P.  J.,  and  BAERETT,  EUMSET, 
PATTERSON,  and  O'BRIEN,  JJ. 
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Ednmnd  Lais  Mooney,  for  appellant. 
Paul  E.  De  Fere,  for  respondents. 

O'BRIEN,  J.  The  single  question  presented  on  this  appeal  relates 
to  the  constmction  of  the  agreement  made  by  the  parties.  The  plain- 
tiff insists  that  the  agreement  was  not  only  that  his  salary  should  be 
paid  while  he  rendered  services  to  the  corporation,  but  that  he  should 
be  employed  for  two  years,  and  paid  a  salary  of  |5,000  per  year 
daring  that  period.  The  defendants  claim  that  it  was  merely  an  un- 
derstandiiig  that  they  would  obtain  for  the  plaintiff  his  appointment 
as  engineer,  and  would  guaranty  punctual  payment  to  him  of  his 
salary  during  the  period  named,  and  that  in  the  latter  were  necessa- 
rily implied  the  conditions  that  he  should  render  services,  and  that 
the  company  should  continue  to  exist  or  do  business.  Where  am- 
biguity exists  in  a  written  instrument,  it  is  entirely  competent  to 
look  at  surrounding  circumstances  to  ascertain  the  meaning  and 
intent  of  the  parties  thereto.  Where,  however,  the  language  is  suf- 
ficiently clear  and  explicit,  resort  should  be  had  to  the  language  em- 
ployed, construed  in  the  light  of  the  situation  of  the  parties,  the 
consideration,  the  subject-matter,  the  object  to  be  secured  and  the 
purposes  to  be  effected  by  the  instrument.  It  is  conceded  that,  prior 
to  the  date  of  the  agreement  in  suit,  the  Kinsman  Company  had  been 
formed,  pursuant  to  a  contract  to  which  both  the  plaintiff  and  the 
defendants  were  parties,  for  the  purpose  of  developing  the  plaintiff's 
inventions.  Under  it  nearly  all  the  stock  was  issued  to  the  plaintiff; 
and,  after  disposing  of  a  part  of  it  as  agreed,  he  was  to  retain  the 
controlling  interest;  and  future  sales,  except  as  permitted,  of  stock 
were  to  be  upon  the  written  consent  of  all  parties.  Desiring  to  ob- 
tain a  larger,  if  not  controlling,  interest,  the  defendants  entered  into 
negotiations  with  the  plaintiff,  and,  as  a  result,  an  off^r  was  submit- 
ted to  the  former  in  writing,  whereby  the  plaintiff,  for  sums  and 
apon  conditions  named,  was  to  turn  over  4,500  shares  of  stock,  and 
to  cancel  the  prior  agreement,  which  proposition  Uie  defendants 
accepted  in  writing,  without  qualification;  and  as  this  prior  proposi- 
tion was  not  only  accepted,  but  embodied  in  the  contract,  resort  may 
be  had  thereto  for  the  purpose  of  correctly  construing  the  agreement. 

In  the  plaintiff's  proposition  of  October  11,  1893,  wherein  the  4,500 
shares  were  offered  to  be  sold  to  the  defendants,  the  consideration 
was  not  only  the  cash  to  be  paid,  but  the  further  consideration  thus 
expressed:  "Provided  I  am  paid  an  annual  salary  for  two  years  of 
|o,000  per  annum,  in  equal  monthly  installments,  as  a  vice  president 
or  consulting  engineer  of  the  Kinsman  Block-System  Company.''  To 
such  proposition,  we  find,  over  the  signature  of  the  defendants,  the 
following:  "We  accept  the  above  proposition."  On  the  day  after 
this  proposition  was  made,  a  more  formal  agreement  was  entered 
into,  the  second  recital  therein  being  as  follows:  '^Yhereas,  the  par- 
ties to  said  agreement  have  mutually  agreed  to  cancel  the  same,  ex- 
cept so  far  as  said  agreement  refers  to  the  American  and  foreign 
patents  of  said  Kinsman,  and  to  that  end  a  proposition  bearing  date 
October  11th,  1898,  was  made  by  said  Kinsman  to  Harvey  Fisk  & 
Sons,  which  proposition  was  accepted  by  them  on  October  — ,  1893: 
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Now,  therefore,  In  consideration,"  etc.  It  is  to  be  obsenred  that  the 
proposition  was  made  the  basis  of,  and  incorporated  into,  this  agree- 
ment of  October  12;  and  any  doubt  that  might  exist  if  this  agree- 
ment stood  alone  is  cleared  up  by  the  language  employed  by  the  plain- 
tiff in  submitting  his  proposition  of  October  11th,  in  which  he  offered 
to  sell  4,500  shares  of  stock  for  a  fixed  consideration,  including  not 
only  the  cash,  but  the  further  provision  to  which  we  have  alluded, 
namely,  that  he  was  to  be  paid  a  salary  of  |5,000  per  annum  for  two 
years.  We  think  that  this  is  susceptible  of  but  one  meaning,  namely, 
that  the  defendants  obtained  the  plaintiff's  stock  under  a  contract 
whereby  they  not  only  agreed  that  his  salary  should  be  paid  while  he 
rendered  services  to  the  corporation,  but  guarantied  that  he  should 
receive  the  stated  amount  for  two  years.  The  plaintiff  did  not  intend 
to  surrender  his  stock  and  a  controlling  interest  in  the  company,  and 
leave  it  in  the  power  of  the  defendants  to  employ  him  or  not,  op  to 
place  the  company  in  the  hands  of  the  receiver  as  the  result  of  in- 
solvency following  their  control,  or  that  the  payment  of  such  sum  shall 
be  in  any  way  subject  to  an  implied  condition  that  the  company  should 
continue  to  be  a  going  concern.  What  the  plaintiff  intended,  as  ex- 
pressed in  his  proposition,  was  the  securing  of  some  position  or  rela- 
tion to  the  company,  and  the  payment  of  the  amount  stipulated;  and 
as  the  defendants  accepted  sudi  proposition  unconditionally,  and  with- 
out any  qualification,  what  the  plaintiff  demanded  is  controlling  upon 
the  question  of  what  he  should  obtaia  Here  the  receiver  was  ap- 
pointed upon  the  application  of  the  defendants,  and  that  fact  is  relied 
upon  to  release  them  from  their  obligation.  But  it  is  not  made  to 
appear  that  the  corporation  was  dissolved;  and  the  mere  bringing  of 
a  suit  alleging  insolvency,  and  obtaining  the  appointment  of  a  re- 
ceiver, did  not  abrogate  the  contract  of  the  company  or  the  obligation 
of  the  defendants. 

We  think  that,  not  alone  upon  the  language  employed,  but  on  the 
other  facts  appearing,  this  case  is  clearly  to  be  distinguished  from 
Lorillard  v.  Oyde,  142  N.  Y,  456,  37  N.  E.  489;  De  Luka  v.  Goodwin, 
142  N.  Y.  194,  36  N.  E.  1056,  and  People  v.  Insurance  Co.,  91  N.  Y. 
174.  In  the  Lorillard  Case  the  parties  had  entered  into  an  agreement 
to  combine  their  business  and  transfer  the  same  to  a  corporation,  the 
defendants  to  have  the  management  of  the  business,  and  to  guaranty 
to  the  plaintiff  a  dividend  of  not  less  than  7  per  cent,  upon  his  shares 
for  seven  years.  The  corporation  was  organized,  and  the  business 
carried  on  by  it  for  about  five  years,  when  a  receiver  was  appointed 
on  the  application  of  Lorillard,  and  the  corporation  subsequently 
dissolved.  The  plaintiff  sued  to  recover  the  amount  guarantied,  and 
the  court  therein  said: 

••The  contract  ♦  ♦  ♦  assumed  that  the  corporation  would  be  Jn  exist- 
ence during  the  whole  period  over  which  the  guaranty  extended.  The  guar- 
anty was  not  for  the  yearly  payment  of  a  sum  equal  to  seven  per  cent  on 
the  capital  of  the  plaintiff  in  the  corporation,  3r  on  the  nominal  amount  of 
his  stock.  It  was  that  the  dividends  of  the  corporation  should  annuaUy  for 
seven  years  equal  that  sum." 

As  pointed  out  in  that  case,  the  application  for  the  appointment  of 
the  receiver  was  made  by  the  plaintiff;  while  here  it  was  upon  the  ap- 
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plication  of  the  defendants.  There  the  corporation  waa  dissolved; 
here  all  that  appears  is  that  a  receiver  was  appointed.  But  the  main 
distinction,  and  one  that,  apart  from  these  differences  in  facts,  would 
be  controlling,  is  that  the  language  of  the  two  agreements  is  entirely 
different      This  remark  is  equally  applicable  to  the  other  cases  cited. 

Furthermore,  we  think  it  would  be  both  inequitable  and  unjust  to 
import  into  the  agreement  an  implied  condition  contrary  to  the  mean- 
ing and  intent  of  the  parties,  and  thus  enable  the  defendants,  after  ob- 
taining the  control  of  the  corporation  and  its  management,  to  apply 
for  and  secure  the  appointment  of  a  receiver  on  the  allegation  of  in- 
solvency, and  to  use  this  as  a  ground  for  refusing  to  comply  with  an 
agreement  which,  in  effect,  called  upon  them,  as  a  consideration  for 
the  delivery  of  the  stock,  to  pay  |10,000  in  monthly  installments  cover- 
ing a  period  of  two  years.  That  the  payment  of  such  sum  was  what 
the  plaintiff  desired  to  secure^  and  the  defendants  agreed  to  pay,  as  the 
consideration  for  the  stock,  is  evident  from  the  character  of  the  em- 
ployment which  the  plaintiff  was  to  obtain.  ^The  agreement  did  not 
sp^ify  that  he  was  to  render  any  particular  services,  but  provided  that 
he  was  to  be  appointed  the  vice  president  or  consulting  engineer, 
which  necessarily  excludes  the  idea  that  he  was  to  have  his  whole  time 
continaonsly  employed  with  the  details  of  the  company  during  the 
period,  as  a  concUtion  precedent  to  his  right  to  receive  the  stipulated 
snoL 

Having  reached  the  conclusion  that  the  court  below  erred  in  its 
construction  of  the  contract,  it  follows  that  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event.     All  concur. 


(37  App.  Div.  631.) 

SGHLESINGEB  V.  COLU^IBIAN  FIBS  INS.  GO. 

(Supreme  Court,  AppeUate  Division.  First  Department    February  10,  1890.) 

L  IkSOBANCB— AOBirOT— EVIDBNOB— SuFricnsi7CT. 

P.  occupied  an  ofBce  leased  by  an  insurance  company,  with  others,  on 
which  a  sign  was  displayed,  and  was  supplied  with  stationery  which 
hore  his  name  as  the  company's  agent.  A  broker  presented  applica- 
tions for  insurance,  some  of  which  P.  accepted,  and  issued  "binders*' 
signed  by  him  as  agent,  among  which  was  plaintiff's.  The  company  ac- 
cepted premiums  and  issued  policies  in  lieu  of  some  of  the  binders,  but 
plaintiff's  had  not  been  received  when  a  fire  occurred.  Held  sufficient 
to  justify  a  finding  that  P.  had  authority  to  issue  such  binders. 

1  SaMB— ESTOPPEU 

Where  an  insurance  company  knows  that  a  person  is  acting  as  its 
adjuster  In  fixing  a  loss,  and  faUs  to  repudiate  his  acts  until  after  the 
amount  has  been  fixed  and  determined,  it  cannot  afterwards  question 
his  authority. 

Appeal  from  trial  term^  New  York  conntj. 

Action  by  Edward  Scblesinger  against  the  Colnmbian  Fire  Insurance 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLTN,  PATTER- 
SON,  (VBRIEN,  and  INQRAHAM,  JJ. 
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John  Winthrop  Fiske,  for  appellant 
Benno  Loewy,  for  respondent. 

Mclaughlin,  J.  I.  Tanenbaum,  Son  &  Co.,  insurance  brokers, 
on  behalf  of  the  plaintiff  and  many  others,  on  the  4th  of  January, 
1893,  applied  to  one  Ward  Philips,  as  agent  of  the  defendant,  for  fire 
insurance.  Out  of  the  applications  presented,  Philips  accepted  over 
40,  including  the  plaintiff's,  and  issued  a  "binder''  for  each,  signed  by 
him  as  such  agent.  On  the  9th  of  the  same  month,  Philips,  upon 
stationery  bearing  his  name  as  agent  of  the  defendant,  wrote  to  I- 
Tanenbaum,  Son  &  Co.,  asking  that  the  defendant  be  released  from 
13  of  the  risks  for  which  he  had  on  the  4th  issued  binders,  and  which 
included  the  one  issued  to  the  plaintiff.  He  concluded  his  letter 
by  saying:  "The  immediate  return  of  the  binders  will  be  deemed  a 
personal  favor;  otherwise,  you  will  consider  this  the  usual  five-days 
notice,  as  per  New  York  standard  form  of  policy."  On  January  10th, 
the  binder  issued  to  the  plaintiff  not  having  been  then  returned,  a 
fire  occurred,  and  the  property  insured  was  destroyed.  Notice  of  the 
fire  was  given,  proofs  of  loss  served,  and  thereafter  one  White  was 
engaged  by  Philips  to  adjust  the  plaintiff's  loss;  and  he,  to  the 
knowledge  of  the  defendant's  general  agent,  acted  as  adjuster.  An 
agreement  was  subsequently  reached  as  to  the  loss  sustained  by  the 
plaintiff,  which  was  reduced  to  writing,  signed  by  White  on  behalf 
of  the  defendant,  by  adjusters  of  other  insurance  companies,  and 
by  the  plaintiff,  which  fixed  the  total  loss  at  f 26,947.80,  and  the  pro- 
portionate amount  to  be  paid  by  the  defendant  at  f 2,616.30.  The 
defendant  refused  to  pay  its  proportionate  amount  of  the  loss,  upon 
the  ground  that  Philips,  in  issuing  the  binder,  had  no  authority  to 
do  so,  and  that  his  act  was  not  binding  upon  the  defendant.  This 
action  was  then  brought.  At  the  close  of  the  trial  the  question  was 
submitted  to  the  jury  to  determine  whether  Philips,  on  the  day  the 
binder  was  issued,  had  authority  from  the  defendant  to  issue  the 
same,  coupled  with  instructions  that,  if  he  did  not,  then  the  verdict 
must  be  for  the  defendant.  The  plaintiff  had  a  verdict,  and  from  the 
judgment  entered  thereon  this  appeal  is  taken. 

The  appeal  being  solely  from  the  judgment,  only  exceptions  taken 
upon  the  trial  are  brought  up  for  review.  Wright  v.  Vulcanizing 
Co.,  76  Hun,  340,  27  N.  Y.  Supp.  1108.  The  principal  exceptions 
relied  upon  were  those  taken  to  the  refusal  to  dismiss  the  complaint 
at  the  close  of  plaintiff's  case,  and  to  direct  a  verdict  at  the  close 
of  the  whole  case.  The  appellant's  counsel  urges  that  the  court 
erred  in  not  granting  one  or  the  other  of  these  motions,  for  the  rea- 
son that  sufficient  evidence  was  not  introduced  to  justify  a  finding 
that  Philips  on  the  4th  of  January  was  authorized  to  issue  the  bind- 
er in  question.  A  reference  to  some  of  the  evidence  bearing  upon 
the  subject  will  show  that  the  learned  counsel  misapprehends  its 
force,  and  that  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
questions  involved.  At  the  time  the  binder  was  issued,  Philips  was 
occupying  an  office  leased  by  the  defendant,  with  others,  and  upon 
which  its  sign  was  displayed.  The  defendant  had  supplied  him, 
prior  to  the  fire,  with  stationery  upon  which  appeared  his  name  as 
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its  agent.  Not  only  this,  bnt  the  defendant  recognized  Philips'  act 
in  issuing  some  of  the  binders  signed  by  him  on  the  4th  as  binding 
upon  it,  by  thereafter  receiving  premiums,  and  issuing  policies  to 
take  their  place.  In  some  of  these  policies  the  insurance  was  stated 
to  commence  prior  to  January  4th,  and  the  premiums  were  deposited 
by  Philips  in  a  bank  to  his  credit  as  agent  of  the  defendant.  These 
facts,  taken  in  connection  with  the  act  of  the  defendant  with  refer- 
ence to  the  appraisal  of  the  damages,  and  the  participation  of  White 
as  its  r^resentative  therein  without  objection,  were  clearly  suffi- 
cient to  justify  a  finding  that  Philips  had  authority  to  bind  the  de- 
fendant by  the  issuance  of  the  binder  in  question.  His  issuance  to 
I.  Tanenbaum,  Son  &  Co.,  of  the  different  binders  on  the  4th  of  Jan- 
oaiy,  and  his  rejection  of  the  other  applications,  was  one  act;  and  the 
recognition  by  the  defendant  that  Philips  had  authority  in  any  of 
the  cases  was  in  itself  sufficient  to  justify  the  conclusion  that  he 
had  authority  in  the  others.  And  that  the  defendant  did  recognize 
he  had  snch  authority  is  evidenced  by  the  fact  that  it  accepted  the 
premiums,  and  thereafter  issued  policies  to  take  the  place  of  some 
of  the  binders. 

We  are  also  of  the  opinion  that  there  was  sufficient  evidence  to 
justify  the  jury  in  finding  that  White  was  authorized  to  act  as  ad- 
juster of  the  defendant,  and  that  he  had  authority  to  make  the  agree- 
ment as  to  the  appraisal  which  he  did  on  its  behalf.  The  general 
agent  of  the  defendant  knew  that  White  was  engaged  by  Philips, 
and  was  acting  as  its  adjuster,  and  that,  in  case  of  a  disagreement 
as  to  the  amount  of  loss  sustained  by  the  plaintiff,  an  appraisal 
would  be  had?  He  acquiesced  in  what  White  was  doing,  and  did 
not  repudiate  his  acts  until  after  the  defendant's  proportionate  share 
of  the  loss  had  been  fixed  and  determined.  After  the  defendant  had 
thus  permitted  White  to  act  with  others  interested  in  fixing  the  loss, 
good  faith,  honesty,  and  fair  dealing  require  that  it  should  not  there- 
after be  heard  to  say  that  White  had  no  authority  to  do  what  he  did. 

The  other  exceptions  raised  by  the  defendant  have  been  consid- 
ered, but  are  equally  without  merit. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs  to  the  re8pondent«    All  concur. 


(37  App.  Div.  4^4.) 
DKLAHTJNTT  v.  CENTRAL  NAT.  BANK  OF  CITY  OF  NEW  YORK. 

(Supreme  Court,  AppeUate  Division.  First  Department    February  10,  1809.) 

Bakks— DBPOsrrs— Dbmand  akd  Refusal— Waiver. 

On  his  appointment,  a  receiver  of  a  depositor  wrote  the  bank,  asking 
that  the  amount  of  the  deposit  be  sent  to  him.  For  answer,  the  bank's 
attorneys  wrote  that  the  bank  was  itself  a  creditor  of  the  depositor  In  an 
amount  exceeding  the  deposit.  *Held,  that  there  was  sufficient  demand 
and  refusal  to  entitle  the  receiver  to  sue  for  the  deposit. 

Rumsey,  J.,  dissenting. 
Appeal  from  trial  term,  New  York  county. 
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Action  by  John  Delahunty,  as  receiver,  etc.,  against  the  CJentral 
National  Banic  of  the  City  of  New  York.  From  a  judgment  dismissing 
the  complaint  after  a  trial,  plaintiff  appeals.    Reversed. 

The  plaintiff,  as  receiver,  sued  to  recover  a  balance  of  account  in  favor  of 
ttie  firm  of  William  Campbell  &  Ck>.,  who  were  depositors  with  the  defendajit. 
The  answer,  besides  setting  up  an  afiftrmative  defense,  admits  that  a  certain 
balance  in  favor  of  the  said  firm  existed  at  the  date  alleged,  but  denies  the 
demand  and  refusal  to  pay.  On  the  trial  the  only  question  passed  upon  was 
whether  a  sufficient  demand  had  been  made  before  the  commencement  of 
the  action.  Upon  that  question  the  plaintiff  offered  the  foUowing  letter,  the 
receipt  of  which  was  admitted  by  the  defendant: 

"New  York,  May  12th,  1897. 
"Central  National  Bank  of  New  York— Gentlemen:  I  have  been  appointed 
receiver  of  the  late  firm  of  William  Campbell  &  Company,  which  has  on  de- 
posit with  you  the  sum  of  $1,138.08.  Will  you  please  send  me  that  amount, 
and  let  me  know  what  papers  you  require  for  vouchers,  showing  my  appoint- 
ment, and  I  will  prepare  and  send  them  to  you. 

"Yours,  truly,  John  Delahunty,  Rec*r." 

The  answer  to  this  letter  by  the  defendant's  counsel  is  as  follows: 

"New  York,  May  13th,  1897. 

"John  Delahunty,   Esq.— Dear  Sir:    The  Central  National  Bank  of  New 

York  has  referred  to  us  your  letter  of  yesterday,  requesting  us  to  attend  to  it. 

You  are  probably  not  aware  that  the  bank  is  Itself  a  creditor  of  Campbell  & 

Co.,  to  an  amount  far  exceeding  these  moneys  mentioned  in  your  letter  to  it. 

"Yours,  truly,  Duer,  Strong  &  Jarvis." 

After  the  admission  of  these  letters,  and  an  attempt  to  introduce  some  other 
evidence  on  the  subject  of  demand,— which,  because  immaterial,  was  ex> 
eluded,  and  need  not  be  considered,— tiie  plaintiff  rested.  Thereupon  the  de- 
fendant moved  for  a  nonsuit,  on  the  ground  that  no  sufficient  evidence  of 
demand  and  refusal  had  been  given,  which  motion  was  grant%l,  and  the  plain- 
tiff excepted;  and  it  is  from  the  Judgment  thereafter  entered  that  this  appeal 
is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

J.  Woolsey  Shepard,  for  appellant. 
George  A.  Strong,  for  respondent. 

O'BRIEN,  J.  It  must  be  regarded  as  settled  that  as  to  moneys 
deposited  in  bank,  before  the  same  can  be  recovered  in  a  suit,  it  is 
a  condition  precedent  that  a  demand  should  be  made  therefor.  This 
flows  from  the  relation  between  a  depositor  and  the  bank,  and  from 
the  promise  which  the  law  implies,  that  the  deposit  will  be  returned 
after  demand.  The  contract,  therefore,  is  that  the  bank  is  enti- 
tled to  retain  the  deposit  until  some  suitable  request  is  made  for  its 
return.  The  authorities  are  far  from  uniform  as  to  the  precise  na- 
ture of  the  demand,  some  using  the  expression  that  a  demand  in 
some  form  is  necessary,  leaving  its  sufficiency  to  be  determined  by 
the  facts  appearing  in  each  case.  Where,  however,  the  bank  has, 
by  refusal,  or  by  an  appropriation  of  the  money,  or  by  any  other  act, 
shown  an  indisposition  to  honor  a  demand,  the  cases  hold  that  un- 
der such  circumstances  a  demand  is  unnecessary.  So,  too,  "if,  when 
a  demand  is  made,  a  specific  objection  is  made  as  a  reason  for  not 
complying  with  the  demand,  all  other  objections  which,  if  made, 
might  be  readily  obviated,  are  waived.    And  where  the  demand  is 
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not  made  of  the  proper  person  or  in  the  proper  manner,  or  is  made 
by  the  wrong  person,  objection  should  be  taken  at  the  time."  5  Anu 
&  £ng.  Enc.  Law  (1st  £d.)  p.  528g.  The  question  therefore  turns 
upon  whether  the  letter  of  the  receiver  was  a  proper  demand,  and, 
if  not,  whether  the  answer  thereto  can  be  construed  as  of  a  nature 
to  justify  the  failure  to  make  further  demand.  There  can  be  no 
doubt  that  the  receiver  wanted,  and  requested  of  the  bank,  a  return 
of  the  deposit;  and,  while  the  requirement  that  it  should  be  sent  to 
the  receiver's  oflSce  was  one  that  the  bank  was  not  obliged  to  comply 
with,  it  was  an  objection  which  should  have  been  taken  at  the  time. 
The  receiver  made  his  request  in  the  form  outlined  in  his  letter;  and 
if  it  was  the  intent  or  purpose  of  the  bank,  before  honoring  the  de- 
mand or  paying  the  money,  to  insist  that  the  receiver  should  draw 
his  check  in  the  usual  way  against  the  account,  and,  either  person- 
ally or  through  some  other  medium,  present  it  with  evidence  of  his 
authority,  it  seems  but  reasonable  that  it  should  then  have  taken 
that  objection,  and  so  notified  the  receiver.  It  did  not,  however, 
take  the  objection  that  the  receiver  had  no  right  to  ask  the  bank  to 
send  the  money  to  him;  but,  instead  of  meeting  the  request  as  made, 
the  bank  turned  the  receiver's  letter  over  to  its  attorneys.  We  are 
thus  brought  to  a  consideration  whether  or  not  such  action  on  the 
part  of  the  bank,  coupled  with  the  subsequent  letter  of  the  attor- 
neys, was  a  refusal.  That  the  bank  did  not  intend  to  comply  is  rea- 
sonably to  be  inferred,  because  the  letter  received  was  turned  over 
to  its  attorneys,  who  subsequently,  on  its  behalf,  answered  it,  and  in 
such  answer,  instead  of  making  any  point  about  the  manner  of  the 
demand,  or  the  place  where  the  money  was  to  be  paid,  or  to  the 
failure  to  show  authority  or  warrant  to  receive  it,  the  attorneys 
stated  that  the  receiver  was  "probably  not  aware  that  the  bank  is 
itself  a  creditor  of  Campbell  &  Co.,  to  an  amount  far  exceeding  these 
moneys  mentioned  in  your  letter  to  it."  There  is  certainly  nothing 
in  this  letter  from  which  the  inference  can  be  drawn  that  the  bank 
intended  to  comply  with  the  request,  or  that,  if  the  receiver  went  to 
the  bank,  it  would  pay  the  money.  On  the  contrary,  we  think  the 
receiver  had  a  right  to  conclude  that  the  position  taken  by  the  bank 
was  that  it  was  entitled  to  appropriate  the  deposit  in  payment  of 
an  indebtedness  due  it  from  Campbell  &  Co.,  and  that  this  atti- 
tude rendered  useless  or  obviated  the  necessity  of  any  further  or 
more  formal  demand.  The  receiver,  therefore,  having  waited  about 
six  months  without  hearing  further  from  the  bank,  and  being  thus 
strengthened  in  the  first  impression  produced  by  the  receipt  of  the 
attorneys'  letter,  commenced  this  action.  The  reply  of  the  attor- 
neys fully  justifies  the  inference  that,  under  claim  of  right,  the  bank 
intended  to  retain  the  moneys  and  apply  them  to  its  own  indebted- 
ness. If  such  was  not  the  intention,  the  language  was  so  evasive, 
and  so  well  calculated  to  produce  that  impression,  that  fault  can- 
not be  found  with  the  receiver,  if  he  was  thus  misled.  While,  there- 
fore, it  may  not  be  that  the  receiver's  letter,  taken  by  itself,  was  a 
sufficient  demand,  yet,  when  coupled  with  the  bank's  action,  and  tiie 
language  of  the  attorneys'  letter,  in  which  the  bank's  position  was 
defined,  we  think  it  was  error  for  the  trial  justice  to  hold  that  any 
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farther  or  more  formal  demand  was  necessary  before  salt.  The 
right  suggested  in  the  letter  of  the  attorneys,  and  alleged  in  the 
answer,  to  appropriate  these  moneys  to  the  bank's  indebtedness, 
might  or  might  not  have  been  sustained  upon  the  trial;  bat  that 
question  is  not  presented  upon  this  appeal,  the  nonsuit  being  placed 
on  the  ground  of  the  failure  of  the  plaintiff  to  show  a  demand  in 
any  form,  or  a  sufficient  refusal  on  the  part  of  the  bank. 

We  think  the  ruling  made  was  incorrect,  and  that  the  judgment 
should  be  iteversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur,  except  RUMSEY,  J.,  dissenting. 

BARRETT,  J.  (concurring).  I  agree  to  the  reversal  of  this  judg- 
ment. No  particular  form  of  demand  was  necessary.  As  Judge 
Bronson  said  in  Downes  v.  Bank,  6  Hill,  299,  **the  understanding 
between  the  parties  is  that  the  money  shall  remain  with  the  banker 
until  the  customer,  by  his  check,  or  in  some  other  way,  calls  for  its 
repayment."  Here  the  receiver  called  for  repayment.  It  was  a  de- 
mand, though  not  such  a  demand  as  the  bank  was  bound  to  honor. 
The  receiver  said,  *Will  you  please  send  me  that  amount?" — specify- 
ing it.  That  was  certainly  a  request  for  the  money.  The  bank  need 
not  have  replied,  or  it  might  have  replied,  *We  will  not  send  you 
that  amount,  as  you  are  bound  to  call  for  it."  But  it  made  no 
such  reply.  It  spoke  through  its  lawyers.  The  reply  of  these 
gentlemen  was  therefore  the  reply  of  the  bank.  It  was  quite  as 
though  the  bank  had  written  directly  to  the  receiver,  and  had  said 
what  they  said.  The  bank,  then,  being  asked  to  please  remit  the 
amount  due,  replies,  'TTou  are  probably  not  aware  that  the  bank  is 
itself  a  creditor  of  Campbell  &  Co.,  to  an  amount  far  exceeding  these 
moneys  mentioned  in  your  letter."  This  is  its  sole  reply  to  the  re- 
quest for  the  money.  What  is  that  but  a  refusal  to  honor  the  plain- 
tiff's request,  not  because  the  bank  objected  to  its  form  or  substance, 
but  because  it  deemed  itself  entitled  to  keep  the  money?  The  re- 
ceiver was  justified  in  thus  regarding  the  letter  in  question,  and  in 
treating  it  as  the  bank's  counter  statement  to  his  request, — ^a  coun- 
ter statement  implying  nonrecognition  of  his  rights,  an  assertion 
of  the  bank's  rights,  and  a  refusal  to  pay  him. 

RUMSEY,  J.  (dissenting).  For  some  years  before  the  24th  of 
February,  1897,  the  firm  of  William  Campbell  &  Co.  was  engaged  in 
business,  and  was  a  depositor  in  the  Central  National  Bank.  On 
the  13th  of  December,  1895,  there  stood  to  the  credit  of  the  firm  on 
the  books  of  the  bank  f  1,138.08,  being  the  balance  due  it  as  depositor 
in  the  bank.  The  plaintiff  was  appointed  receiver  of  that  firm  on 
the  24th  of  February,  1897.  On  the  12th  of  May,  1897,  he  wrote  and 
sent  to  the  defendant  a  letter,  of  which  the  following  is  a  copy: 

"New  York,  May  12th,  1807. 

"Central  NatloDal  Bank  of  New  York— Gentlemen:  I  have  been  appointed 
receiver  of  the  late  firm  of  William  CampbeU  &  Company,  which  has  on  de- 
posit with  you  the  sum  of  $1,1.%.08.  WIU  you  please  send  me  that  amount* 
and  let  me  know  what  papers  you  require  for  Touchers,  showing  my  appoint- 
ment, and  I  will  prepare  and  send  them  to  you. 

'Tours,  truly,  John  Delahnnty,  Rec'r." 
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No  other  demand  was  ever  made  for  the  amount  of  the  deposit 
fhan  the  writing  and  sending  of  tliis  letter  by  mail  to  the  bank. 
The  only  notice  taken  of  the  letter  was  a  reply  sent  the  next  day  by 
the  counsel  of  the  bank,  of  which  the  following  is  a  copy: 

"New  York,  May  13th,  1897. 
"John  Delahunty,  Esq.— Dear  Sir:    The  Central  National  Bank  has  referred 
to  us  your  letter  of  yesterday,  requesting  us  to  attend  to  It.    You  are  probably 
not  aware  that  the  bank  Is  Itself  a  creditor  of  Campbell  &  Co.,  to  an  amount 
far  exceeding  these  moneys  mentioned  In  your  letter  to  It. 

"Yours,  truly,  Duer,  Strong  &  Jarvis," 

After  the  receipt  of  that  letter  by  the  receiver,  there  seem  to  have 
been  no  further  communications  between  the  parties,  but  this  ac- 
tion was  brought  against  the  bank  for  the  recovery  of  the  amount 
of  the  deposit  On  the  trial,  upon  proof  of  the  foregoing  facts,  the 
court  held  that  no  sufficient  demand  had  been  made  upon  the  bank, 
and  that  it  had  not  waived  a  demand  or  refused  to  pay,  and,  there- 
fore, that  the  plaintiff  had  not  proved  a  cause  of  action,  and  directed 
a  nonsuit.  From  the  judgment  entered  upon  that  direction  this  ap- 
peal is  taken. . 

While,  in  a  general  way,  it  may  be  said  that  a  bank  is  the  debtor 
of  its  depositor  for  the  money  deposited  with  it,  yet  there  arises  from 
the  fact  of  the  deposit  no  immediate  duty  to  pay  back  the  money 
without  a  demand;  and,  until  a  demand  has  been  made,  the  bank  is 
not  in  default  for  any  refusal  to  pay,  and  no  action  can  be  main- 
tained against  it.  Downes  v.  Bank,  6  Hill,  297.  So  firmly  is  this 
rule  settled,  that  it  is  now  established  that  the  statute  of  limita- 
tions does  not  run  in  favor  of  the  bank  and  against  the  depositor 
to  recover  the  amount  of  the  deposit  until  a  demand  has  been  made. 
Howell  V.  Adams,  68  N.  Y.  314;  Bank  of  British  North  America  v. 
Merchants'  Nat.  Bank,  91  N.  Y.  106.  When  one  is  dealing  with  a 
bank,  the  known  customs  of  the  business  of  banking,  and  the  or- 
dinary methods  of  transacting  that  business,  enter  into  the  contract; 
and  the  parties  must  be  understood  as  having  governed  themselves 
by  such  customs  and  methods,  and  this  whether  there  was  any  proof 
made  that  they  had  actual  knowledge  of  them  or  not.  Fowler  v. 
Brantley,  14  Pet  318,  320.  The  general  customs  of  the  banking 
business  are  well  known,  and  judicial  notice  must  be  taken  of  them. 
Bank  v.  Hall,  83  N.  Y.  338;  Mortgage  Co.  v.  Tibballs,  63  Iowa,  468, 
19  N.  W.  319.  One  of  these  customs,  which  is  thoroughly  settled, 
is  that  a  demand  for  money  deposited  in  the  bank  is  to  be  made  at 
the  banking  office,  and  during  banking  hours,  and  the  bank  is  not 
called  upon  to  pay  any  attention  to  a  demand  made  elsewhere  or  at 
any  other  time.  It  is  not  necessary  to  say  that  the  demand  must  be 
accompanied  with  a  check  or  any  voucher;  but  that  it  must  be  made 
at  that  place,  and  during  those  hours,  cannot  be  disputed.  It  is  easy 
to  understand  that  it  would  be  impossible  for  a  bank  to  do  business 
in  any  other  way.  If  depositors  were  to 'be  permitted  to  send  to 
the  bank,  by  mail  or  messenger,  a  notification  that  they  desired  the 
bank  to  pay  certain  money  to  them  at  a  certain  time  at  their  own 
places  of  business,  so  that  the  bank,  in  paying  the'  money,  would  be 
required  to  send  its  messenger  from  house  to  house  as  a  milkman 
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serves  his  customers,  it  is  quite  clear  that  it  would  be  impossible  to 
transact  banking  business.  This  demand  was  not  made  in  such  a 
way  as  the  customs  of  the  banking  business  required.  It  was  sent 
by  mail,  and  it  called  upon  the  bank  to  transmit  to  the  receiver,  at 
his  office,  the  amount  of  the  deposit,  and  to  receive  its  vouchers 
thereafter,  when  the  receiver  was  satisfied  what  papers  were  nec- 
essary to  be  delivered  by  him. 

If  the  bank  had  paid  no  attention  to  this  letter,  no  one  would 
claim  for  an  instant  that  it  operated  as  a  demand  to  put  it  in  de- 
fault, and  to  permit  an  action  against  it  for  the  recovery  of  this 
money.  But  it  is  said  by  the  plaintiff  that  the  answer  of  the  bank 
showed  that  a  demand  would  have  been  futile,  and,  therefore,  that 
there  was  no  necessity  of  making  one.  In  the  case  of  Southwick  v. 
Bank,  84  N.  Y.  420,  it  is  said  that,  "wherever  a  demand  is  necessary, 
it  is  not  excused  by  showing  that  the  defendant  would  not  probably 
have  complied,  if  one  had  l^en  jnade."  But,  without  insisting  upon 
the  rule  of  law  there  laid  down,  and  conceding  that,  if  it  had  been 
made  to  appear  that  the  bank  would  not  have  complied  with  a  prop- 
er demand  under  any  circumstances,  the  plaintiff  would  have  been 
excused  from  making  one,  it  remains  to  be  considered  whether  the 
letter  which  was  in  fact  written  was  to  be  construed  as  a  refusal  to 
pay  the  money,  such  as  to  relieve  the  plaintiff  from  the  necessity  of 
making  the  demand.  The  relative  situations  of  the  parties,  as  they 
appear  from  the  evidence,  are  that  the  firm  of  Campbell  &  Co.  were 
depositors  with  the  bank;  that  the  deposit  had  been  standing  un- 
claimed from  December,  1895,  until  May,  1897;  and  that  the  re- 
ceiver was  appointed  very  shortly  before  his  letter  was  written. 
Whether  he  had  any  information  as  to  the  business  relations  between 
the  bank  and  the  firm  does  not  appear.  It  is  fairly  to  be  assumed 
from  the  letter — and  there  is  no  other  proof  in  the  case  upon  the 
subject — that  the  bank  was  a  creditor  of  Campbell  &  Co.  to  a  con- 
siderable amount.  If  Campbell  &  Co.  were  solvent, — ^and  there  is 
no  proof  that  they  were  not, — the  bank  owed  them  nothing,  because 
it  had  the  right  to  set  off  the  amount  of  the  deposit  against  the  debt. 
Bank  v.  Hughes,  17  Wend.  94;  Sweeny  v.  Easter,  1  Wall.  166.  If, 
for  any  reason,  that  right  did  not  exist,  it  is  quite  clear  that  the 
defendant  was  entitled  to  be  informed  as  to  the  facts  which  took 
away  the  right,  before  it  could  be  called  upon  to  pay  over  the  full 
amount  of  the  deposit  to  the  receiver.  No  inference  can  be  drawn 
from  the  letter  of  the  defendant  that  if  it  had  been  made  to  appear 
that  the  firm  of  Campbell  &  Co.  was  not  solvent,  so  that  the  de- 
fendant, instead  of  being  entitled  to  set  off  its  claim,  was  entitled 
to  none  of  it,  or  only  to  such  a  percentage  of  it  as  the  assets  of 
Campbell  &  Cd.  would  warrant,  it  would  not  have  paid  the  full 
amount  of  the  deposit.  Before  it  would  be  called  upon  to  do  so,  it 
was  entitled  to  have  the  information  given  to  it  as  to  the  condition 
of  this  firm,  so  that  it  might  know  its  rights,  and  whether  or  not 
that  deposit  was  in  fact  due.  It  is  a  fair  interpretation  of  the  let- 
ter of  the  defendant  to  say  that,  so  far  from  being  an  absolute  re- 
fusal to  pay  the  amount  of  the  deposit,  it  was  an  invitation  to  the 
receiver  to  give  to  the  writers  of  the  letter  the  information  which 
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would  enable  them  to  know  whether  or  not  that  deposit  was  due. 
Such  an  answer  neither  tended  to  show  that  a  demand  would  be 
futile,  nor  can  it  fairly  be  construed  as  a  refusal;  and,  unless  it  oper- 
ates as  one  or  the  other,  it  clearly  did  not  make  that  demand  good 
which  before  that  time  was  good  for  nothing.  But  it  is  claimed  by 
the  plaintifF  that  the  defendant  is  not  in  a  situation  to  insist  that 
the  demand  was  not  sufficient,  because  it  alleged  in  its  answer  that 
the  amount  of  the  deposit  had  been  applied  upon  the  debt  due  from 
Campbell  &  Go.  to  the  bank.  There  is  no  proof  of  that  fact.  If  the 
defendant  admits  tiiat  fact, — and,  unless  it  admits  it,  no  advantage 
can  be  taken  of  it  here, — ^then  the  bank,  having  a  counterclaim  to  a 
very  much  larger  amount  than  the  amount  of  the  deposit,  had  the 
right  to  apply  the  deposit  upon  it,  and  was  not  indebted  to  Camp- 
b^  &  Co.  when  the  receiver  was  appointed,  and  is  not  indebted  to 
the  receiver  now.  But  I  apprehend  that  the  fact  that  the  defendant 
sets  up  as  an  affirmative  defense  something  which,  if  proven,  would 
do  away  with  the  necessity  of  proving  a  certain  fact  to  establish  a 
cause  of  action,  does  not  permit  the  plaintiff  to  recover  without  prov- 
ing his  cause  of  action, — ^at  least,  until  proof  has  been  given  to  es- 
tablish the  defense.  The  rule  is  thoroughly  settled  that  the  defend- 
ant may  put  his  defense  upon  distinct,  and  even  upon  inconsistent, 
grounds  (Goodwin  v.  Wertheimer,  99  N.  Y.  149,  1  N.  E.  404);  and, 
if  the  defendant  pleads  a  general  denial,  the  plaintiff  is  clearly  bound 
to  prove  his  cause  of  action,  although  the  defendant  may  also  set 
up  a  confession  and  avoidance  by  way  of  affirmative  defense.  When 
the  plaintiff  closes  his  case,  the  question  for  the  court  is  whether, 
taking  the  facts  proved  and  the  admissions  of  the  pleadings,  the 
phiintiff  has  shown  himself  entitled  to  recover.  If  he  has  not,  then 
it  is  the  duty  of  the  court  to  nonsuit,  or  to  dismiss  his  complaint, 
without  taking  proof  of  the  affirmative  defenses  set  up  in  the  an- 
swer. I  am  quite  clear  that  when  the  proof  closed  upon  this  trial 
the  plaintiff  had  shown  neither  a  sufficient  demand  nor  a  refusal, 
and,  therefore,  that  the  ruling  of  the  court  was  correct. 
The  judgment  should  be  affirmed,  with  costs. 


(37  App.  Dlv.  450.) 

HEAVENRICH  v.  HEAVENRICH  et  al. 

(Supreme  Oourt,  Appellate  Division,  First  Department.    February  10,  1889.) 

t  HnsBAiO)  AS  Wife's  Aobnt. 

That  a  member  of  a  firm  managed  the  details  of  an  account  of  his  wife 
with  the  firm,  so  far  as  having  It  opened  and  seeing  that  sums  were  prop- 
erly credited  to  It,  and  in  one  instance  withdrew  money  from  it  with 
her  consent,  to  pay  his  indebtedness,  does  not  show  that  he  was  her 
agent  authorized  to  take  the  balance  of  the  money  due  her  by  the  firm, 
and  apply  It  to  his  Indebtedness  to  the  firm. 

X  pAHTincRSHiP— Withdraw Ai*  of  Money  by  Partner. 

A  firm  cannot,  In  an  action  against  It  by  the  wife  of  one  of  the  part- 
aera.  for  money  withdrawn  from  it  by  her  husband,  and  given  to  her, 
and  by  her  loaned  to  the  firm,  avail  itself  of  the  defense  that,  when  tl^ 
money  was  withdrawn,  the  husband  was  indebted  to  the  firm  for  part  of 
his  capital;  there  having  been  no  fraud  In  the  transaction,  but  it  having 
been  with  the  knowledge  and  without  objection  of  the  firm. 
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Appeal  from  trial  term,  New  York  county. 

Action  by  Bosa  Heayenrich  against  Julius  Heavenrich  and  others. 
From  a  judgment  on  a  verdict  directed  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Maurice  Sichel,  for  appellants. 
A.  Blumenstiel,  for  respondent 

O'BRIEN,  J.  The  plaintiff  is  the  wife  of  Julius  Heavenrich,  one 
of  the  defendants,  and  brought  this  action  to  recover  the  sum  of 
12,344.18,  with  interest,  for  money  loaned  by  her  to  the  firm  of 
Heavenrich,  Trounstine  &  Co.,  which  has  been  dissolved.  The  evi- 
dence shows  that  about  the  18th  of  August,  1891,  the  plaintiff's  hus- 
band, who  was  a  member  of  the  firm,  gave  to  the  firm's  bookkeeper 
a  sum  of  money,  and  requested  him  to  open  an  account  in  her  favor, 
and  thereafter  deposited  further  sums  to  her  credit,  until  she  had, 
on  January  2, 1893,  the  sum  of  |3,550  in  that  account  On  that  date 
the  firm  made  a  promissory  note  to  the  plaintiff's  order  for  the 
amount,  and  gave  it  to  the  husband,  who  delivered  it  to  her.  After 
the  note  was  given,  the  husband  continued  to  make  deposits  in  the 
wife's  account  until  July  22, 1893,  at  which  time  he  brought  the  note 
to  the  firm,  and  requested  that  a  personal  debt  of  his,  amounting 
to  |2,500,  should  be  paid  by  the  firm,  and  deducted  from  the  note. 
This  was  done  by  means  of  a  check  for  f2,500,  the  payment  being 
indorsed  on  the  note.  The  plaintiff  testified  that  this  transaction 
was  with  her  consent.  She  personally  had  nothing  to  do  with  the 
account,  her  husband  attending  to  the  details.  On  October  31, 1894, 
more  than  a  year  before  the  dissolution  of  the  firm,  the  amount  still 
standing  to  the  plaintiff's  credit  was  applied  by  her  husband  to  pay  his 
indebtedness  to  the  firm,  and  her  account  was  charged  with  such 
payment  The  plaintiff  did  not  know  of  this  transfer  until  long  aft- 
erwards, and  it  is  not  shown  or  claimed  that  it  was  done  with  her 
express  consent  or  authority. 

At  the  close  of  the  case,  the  defendants  moved  to  dismiss  the  com- 
plaint, and  the  plaintiff  moved  for  the  direction  of  a  verdict,  which 
latter  motion  was  granted.  The  exception  taken  to  such  direction, 
and  other  exceptions  made  to  rulings  upon  evidence,  give  rise  to  the 
questions  presented  upon  this  appeal.  These  may  be  readily  reduced 
to  two  fundamental  questions:  First,  whether,  without  any  evi- 
dence of  express  authority,  an  implied  authority  was  given  to  the 
husband  to  transfer  for  his  own  benefit  the  amount  to  the  credit  of 
his  wife  on  the  books  of  the  firm;  and,  secondly,  whether  it  was  com- 
petent to  introduce  the  evidence  excluded,  tending  to  show  that  mon- 
eys placed  to  the  plaintiff's  credit  were  sums  taken  by  the  husband 
from  the  firm  at  times  when  his  account  with  the  partnership  was 
overdrawn,  and  his  capital  less  than  that  of  his  co-partners. 

Considering  these  questions  in  their  order,  we  fail  to  find  any  facts 
from  which  the  inference  may  fairly  be  drawn  that  the  husband  was 
the  wife's  agent  in  the  transactions  resulting  in  the  transfer  of  the 
money  due  her  from  the  firm.    It  is  true  that  he  managed  the  details 


Digitized  by  VjOOQIC 


Sap.  Ct.)  HEAVENRICH   V.  HEAVENRICH.  47 

of  the  account  bo  far  as  having  it  opened  and  seeing  that  the  sttms 
were  properly  credited;  and,  in  the  one  instance  referred  to,  he  with- 
drew  $2,500  with  her  consent,  to  pay  his  indebtedness.  These  cir- 
cmostances,  however,  are  not  sufficient  to  justify  the  inference  that 
he  was  her  agent,  authorized  to  take  the  balance  of  her  money,  and 
apply  it  to  his  own  indebtedness  to  the  firm.  Had  the  firm  paid  the 
amount  to  him  in  discharge  of  its  indebtedness  to  the  plaintiff,  a 
different  question  would  be  presented. 

It  is  alleged  in  the  answer  that  the  reason  for  the  transfer  was  that 
the  husband's  capital  account  was  a  great  deal  smaller  than  that  of 
the  other  partners,  although  the  contract  of  partnership  provided 
that  each  partner  should  have  an  equal  investment,  and  that  the 
other  defendants  at  the  time  of  the  transfer  insisted  that,  unless  the 
husband  made  his  capital  investment  equal  to  theirs,  the  partner- 
ship would  be  dissolved.  The  first  part  of  this  defense  was  sought 
to  be  proved;  but  there  was  no  effort  or  offer  made  to  prove,  nor 
was  there  any  evidence  in  the  case  tending  to  show,  that  the  traufr 
fer  resulted  from  a  threat  or  intimation  that,  unless  the  capital  ac- 
count was  made  good,  the  firm  would  be  dissolved.  What  does  ap- 
pear is  that  Mr.  Heavenrich  was  under  an  obligation  to  pay  to  the 
firm  a  certain  sum,  namely,  the  difference  between  his  capital  and 
that  invested  by  his  partners,  and  that  at  their  request  he  made  up 
the  difference,  transferring  the  amount  to  the  credit  of  his  wife  to 
his  own  account  with  the  firm.  It  may  be  seen,  therefore,  that  this 
is  not  a  case  where  implied  authority  or  agency  is  to  be  presumed 
in  favor  of  one  who,  dealing  with  a  person  having  some  apparent 
authority,  parts  with  something  of  value  upon  the  faith  thereof;  and 
the  circumstances  do  not  establish  an  agency  extensive  enough  to 
justify  the  inference  that  the  husband  was  authorized  to  pay  his  own 
indebtedness  with  the  wife's  money.  Nor  can  we  spell  out  from  the 
evidence  any  authority,  express  or  implied,  which  would  entitle  him, 
even  if  he  were  her  agent,  to  receive  anything  else  except  money  in 
payment  of  the  firm's  indebtedness  to  her. 

Coming  to  the  second  question,  with  regard  to  the  evidence  re- 
jected, but  offered  as  tending  to  show  that  moneys  credited  to  the 
plaintiff  were  really  sums  taken  by  the  husband  from  the  firm,  and 
deposited  to  her  credit,  we  think  the  ruling  made  excluding  such 
evidence  was  right  The  defendants  did  not  claim,  nor  did  they 
allege  by  way  of  defense,  that  the  moneys  withdrawn  by  the  hjas- 
band,  and  handed  to  his  wife,  and  subsequently  deposited  to  her 
credit  in  the  account,  were  taken  fraudulently,  or  without  the  knowl- 
edge or  consent  of  the  other  partners.  In  these  respects  the  present 
case  differs  from  the  one  relied  upon  by  the  appellants  (Holmes  v. 
GUman,  138  N.  Y.  369, 34  N.  E.  205),  where  it  appeared  that  the  part- 
ner of  a  firm  fraudulently  overdrew  his  account,  and,  with  part  of 
the  moneys  thus  wrongfully  appropriated,  together  with  money  of 
his  own,  paid  premiums  on  life  insurance  policies  which  were  made 
payable  to  his  wife.  In  that  case,  suit  being  brought  by  the  firm  to 
recover  the  proceeds  of  the  policies,  the  court  held  that  money  so 
taken  from  the  finn  was  in  the  nature  of  trust  money  and,  together 
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with  the  money  accumulations  resulting  from  investment,  could  be 
recovered  by  the  firm.  If  the  answer  here  had  alleged  that  the  hus- 
band had  taken  moneys  in  fraud  of  his  partners,  then  the  evidence 
excluded  might  have  been  competent;  and,  if  it  were  shown  that  the 
moneys  were  so  taken  and  placed  to  the  wife's  credit  on  the  books 
of  the  firm,  such  facts  would  have  constituted  a  complete  ban  The 
moneys  were  taken  by  the  husband,  however,  with  knowledge  aod 
without  objection  by  the  firm;  and  the  account  which  was  opened 
by  the  firm  with  the  plaintiff  was  made  up  of  money  received  by  the 
husband  from  the  firm,  and  given  to  his  wife,  and  deposited  by  her, 
together  with  other  money  consisting  of  her  savings.  This  account 
was  recognized  as  an  existing  liability,  interest  being  allowed  and 
credited  thereon  in  the  firm's  books,  down  to  the  time  when  it  was 
used  to  pay  the  husband's  indebtedness  to  the  firm.  It  would  seem 
to  be  a  little  late  to  assail  the  account  or  the  plaintiff's  title  thereto, 
or  to  permit  the  firm  when  called  upon  for  payment,  and  then  only, 
to  insist  that  they  had  the  right  as  against  her  to  go  into  a  part- 
nership accounting  for  the  purpose  of  showing  that  some  or  all  of 
the  moneys  credited  to  her  were  withdrawn  from  the  firm  by  the 
husband  at  a  time  when  his  capital  was  not  equal  to  that  of  his  co- 
partners. 

If,  instead  of  depositing  th^se  moneys  with  the  firm,  the  plaintifiT 
had  had  her  husband  place  them  in  a  savings  bank,  could  the  firm 
(having  assented,  because  not  objecting,  to  the  withdrawals  by  the 
husband)  have  maintained  an  action  against  her  for  such  moneys, 
or  claimed  the  deposits  in  the  savings  bank,  upon  the  theory  that  it 
would  be  found  by  a  partnership  accounting  that,  when  the  hus- 
band was  permitted  to  take  the  moneys,  he  should  not  have  done  so 
because  his  capital  account  was  overdrawn?  The  statement  of  such 
a  claim  carries  with  it  its  own  answer.  And  yet  there  is  no  dis- 
tinction in  principle  between  this  account  opened  with  the  firm  and 
an  account  opened  with  the  same  money  deposited  in  a  bank.  The 
trial  justice  was  right  in  holding  that  he  could  not  thus  go  into  a 
partnership  accounting  of  the  defendant  firm  for  the  purpose  of  de- 
termining whether  or  not,  when  the  husband  withdrew  money  there- 
from, his  capital  was  not  equal  to  that  of  the  other  partners,  and  so 
ascertain  how  much  of  the  wife's  credit  with  the  firm  consisted  of 
such  withdrawals.  Such  an  accounting  mi^ht  be  perfectly  proper  as 
between  partners.  But  can  the  defense  so  sought  to  be  proved  be 
available  in  the  absence  of  additional  allegations  or  proof  that  such 
moneys  were  withdrawn  secretly,  fraudulently,  or  wrongfully?  We 
think  not. 

With  this  subject  eliminated,  all  that  remained  at  the  close  of  the 
testimony  was  whether  or  not  the  defendants  had  shown  that  the 
husband,  in  making  the  transfer  in  payment  of  his  own  indebted- 
ness, was  the  agent  of  the  wife.  We  have  already  commented  on 
the  extent  of  the  proof  upon  this  question,  and,  as  said,  at  the  end 
of  the  case  the  defendants  insisted  that  they  were  entitled  to  a  dis- 
missal of  the  complaint,  and  the  plaintiff  that  she  was  entitled  to 
the  direction  of  a  verdict    The  defendants  did  not  ask  to  go  to  the 
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jnrj  on  this  question,  and  with  the  disposition  made  in  directing  the 
rerdict  we  do  not  think  we  should  interfere. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  con- 
cur. 


(26  MJbc.  Bep.  244.) 

QUIRK  V.  SIEGEIi-COOPBR  CO. 

(Supreme  Court,  Trial  Term,  Kings  County.    February,  1809.) 

L  Dakoerous  Premises— Contrtbutort  Negligence. 

Plaintiff,  passing  down  the  corridor  of  a  department  store,  fell  on  a 
Skid  placed  on  steps  in  the  aisle.  She  was  CamiUar  with  the  steps,  and 
saw  them  as  she  approached,  but  did  not  linow  of  the  presence  of  the 
tki6,  which  was  built  to  fit  into  the  steps;  Its  presence  not  being  dis- 
closed by  any  barrier  or  warning.  Her  attention  was  attracted  by 
goods  displayed  on  either  side  of  the  aisle,  and,  as  she  reached  the  end, 
she  stepped  to  go  down,  and  fell.  *Held,  that  she  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
t  Same— Complaint— Specific  Inj  cries— Evidence. 

A  complaint  for  personal  injury,  in  general  terms,  Is  sufficient  to  au- 
thorize the  admission  of  evidence  of  all  specific  hurts  directly  resulting 
therefrom. 
a  Same. 

A  complaint  for  personal  injury  does  not,  by  enumerating  specific  in- 
juries sustained,  exclude  aU  others. 
<  Keoligence— Excessive  Verdict— Discretion. 

Whether  a  verdict  should  be  set  aside  as  excessive  Is  within  the  legal 
discretion  of  the  court 
ISavb. 

Plaintiff  was  injured  by  falling  on  a  skid  in  a  department  store.  She 
wsB  bruised,  her  knee  impaired,  her  nerves  permanenily  injured,  and  she 
Buffered  distressing  incontinence  of  urine.  Hdd,  that  a  verdict  for  $15,000 
was  excessive. 

Action  by  Margaret  Quirk  against  the  Siegel-CJooper  Company. 
Verdict  for  plaintiff.  Motion  to  set  aside  the  verdict  sustained,  un- 
less plaintiff  consents  to  a  remittitur. 

The  defendant  keeps  a  large  department  store.  A  corridor  runs  through  the 
building,  and  at  each  end  of  it  people  come  in  from  the  street  At  regular 
intervals  along  one  side  of  it  is  a  rise  of  four  marble  steps  up  to  aisles  or 
lanes  which  run  thence  across  a  large  store  floor.  Merchandise  is  displayed 
and  sold  on  each  side  of  the  aisles.  The  plaintiff  went  up  by  one  of  these 
section  steps.  She  came  back  by  the  same  or  another  aisle.  She  had  been 
there  before  and  was  familiar  with  the  steps  and  the  place.  As  she  came 
along  to  the  steps  to  go  down  the  goods  displayed  on  either  side  right  np  to 
tlie  steps  attracted  her  attention.  She  knew  the  steps  were  ahead  and  that 
she  was  going  down  by  them.  She  saw  they  were  there  as  she  was  coming 
along.  The  stairway  was  18  feet  wide.  Down  the  middle  of  the  steps  at 
the  time  was  laid  a  slide  or  skid  3  feet  6  inches  wide  to  run  handtrucks  up 
and  down  with  goods.  It  was  there  only  temporarily.  No  one  was  in  charge 
of  It  nor  was  there  any  barrier  or  warning  up.  It  was  fitted  into  the  steps 
by  means  of  side  pieces  under  it  cut  to  fit  into  the  steps.  There  were  no  side 
pieces  or  rails  extending  up.  As  she  reached  the  end  of  the  aisle  and  came 
to  the  steps  she  stepped  to  go  down,  but  instead  stepped  upon  the  said  skid. 
Her  foot  slipped  forward  from  nnder  her  and  she  came  down  heavily.  She 
did  not  see  the  skid  tiU  she  fell.  There  were  7  feet  of  clear  space  of  the 
steps  on  each  side  of  it  The  plaintiff  weighed  226  pounds,  is  42  years  old 
and  has  borne  10  chUdren. 

Samuel  B.  Whitehonse,  for  plaintiff. 
Jchn  G.  Robinson,  for  defendant. 
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GAYNOB,  J.  I  do  not  see  that  as  matter  of  law  the  plaintiff  was 
gailty  of  negligence  in  stepping  on  the  skid.  On  ^e  contrary, 
I  can  see  how  a  careful  person  could  do  just  that  One  coming  along 
in  a  familiar  place  sees  where  the  stairs  are  ahead,  and  without  keep- 
ing the  eye  on  them  all  the  while  knows  when  he  reaches  them,  and 
steps  to  go  down.  It  is  every  one's  experience,  and  I  have  noticed 
people  in  stores  just  like  this  meeting  familiar  stairs.  They  do  not 
approach  them  suspiciously  but  naturally.  They  know  they  are 
there,  and  just  where  to  step  down  without  keeping  the  eye  con- 
stantly on  the  spot  The  plaintiff  knew  when  she  came  to  the  steps, 
even  though  her  eyes  were  distracted  by  the  goods  displayed  at  ei- 
ther hand.  They  were  put  there  to  attract  her  eye.  She  did  not 
suspect  that  the  skid  or  any  obstruction  was  there.  Why  should 
she?  Did  any  one  ever  before  see  such  a  thing  without  guard  or 
warning  in  such  a  place?  And  in  this  I  think  the  jury  were  able  to 
find  the  defendant  negligent. 

The  plaintiff  was  allowed  to  testify  to  the  degeneration  of  her  eye- 
sight which  set  in  after  the  accident.  It  was  objected  that  the  com- 
plaint specified  no  injury  to  the  eyesight.  The  complaint  is  in  gen- 
eral terms,  and  that  is  enough  to  enable  evidence  of  all  specific  hurts 
and  all  direct  results  therefrom  to  be  given.  It  does  not  by  an  enu- 
meration of  specific  hurts  and  results  exclude  all  others.  The  ex- 
ception to  the  overruling  of  this  objection  does  not  seem  good.  No 
other  objection  was  made.  The  evidence  came  in  accompanied  by 
the  statement  of  the  witness  that  her  eyes  had  been  examined  and 
treated  by  an  eye  specialist.  The  proper  order  of  evidence  was  for 
the  plaintiff  to  tell  the  trouble  with  her  eyes,  and  then  for  the  spe- 
cialist to  give  the  cause.  The  testimony  was  therefore  in  order  and 
properly,  admitted.  But  the  specialist  was  not  called.  It  was  then 
for  counsel  for  the  defendant  to  move  that  the  evidence  be  struck 
out  for  lack  of  evidence  of  the  cause,  if  he  thought  such  to  be  the 
case;  for  no  objection  had  been  raised  to  the  evidence  except  that 
the  eye  trouble  was  not  specifically  pleaded.  Such  motion  not  hav- 
ing been  made  the  question  of  relevancy  was  never  raised. 

The  verdict  is  said  to  be  excessive.  I  have  a  discretion  to  exer- 
>Gise  in  respect  of  setting  it  aside  for  that  reason.  I  do  not  under- 
stand that  a  judge's  discretion  in  that  respect,  if  in  any,  is  loose  or 
unconstrained,  but  that  it  is  confined  within  the  latitude  fixed  by 
rules  and  precedents.  In  the  recent  case  of  Kalfur  v.  Railroad  Co., 
34  App.  Div.  267,  54  N.  Y.  Supp.  503,  the  trial  judge  on  a  motion 
like  ihis  said:, 

"I  bad  an  opinion  growing  out  of  my  own  view  and  discretion  In  respect 
of  whether  the  verdict  be  excessive.  But  that  is  not  what  must  control  me. 
Counsel  have  furnished  me  with  a  list  of  the  cases  In  which  such  vwdicts  have 
and  have  not  been  reduced.  Verdicts  as  large  or  larger  for  like  injury  have 
been  upheld  as  a  rule,  though  it  is  true  some  have  been  reduced.  Exercising 
my  discretion  in  the  light  of  precedent,  and  constrained  thereby,  I  must  deny 
the  motion  to  reduce.*' 

To  this  the  learned  judge  there  writing  on  appeal  says:  **What- 
ever  the  weight  of  precedent  which  has  constrained  the  learned  court 
to  forego  the  exercise  of  a  sound  discretion  in  the  discharge  of  its 
official  duties,  there  is  an  abundance  of  authority  for  the  exercise  of 
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TOch  discretion^;  and  more  of  the  same  purport  No  doubt  there  is 
abundant  authority  for  a  judge  to  exercise  his  discretion,  and  no  one 
ever  denied  it  But  is  it  to  be  exercised  without  regard  to  rules  and 
precedents?  Subject  to  correction,  I  do  not  understand  that  it  is. 
Nor  do  trial  bench  or  bar,  I  believe.  Moreover  (and  that  is  more 
important),  I  do  not  understand  that  the  learned  appellate  division 
in  the  case  cited  decided  the  contrary.  Actual  decision,  not  re- 
marks of  judges,  is  what  is  to  govern;  and  the  order  there  appealed 
from  was  affirmed.  "A  judicial  opinion,  like  evidence,  is  only  bind- 
ing so  far  as  it  is  relevant,  and  when  it  wanders  from  the  point  at 
issue  it  no  longer  has  force  as  an  official  utterance."  Colonial  City 
Traction  Co.  v.  Kingston  City  R.  Co.,  154  N.  Y.  495,  48  N.  E.  900. 
If  trial  judges  had  always  had  this  in  mind,  much  going  astray  in 
the  past  would  not  have  happened.  See  Hickey  v,  Taaffe,  99  N. 
t.  209, 1  N.  E.  685. 

Counsel  on  both  sides  have  furnished  me  with  long  lists  of  cases 
showing  how  the  discretion  now  put  to  me  has  been  exercised.  I 
hare  carefully  examined  them,  and  in  the  light,  guidance  and  con- 
straint of  them,  I  have  concluded  that  this  verdict  is  excessive.  The 
plaintiff  was  much  hurt,  however.  Not  to  mention  her  bruises  and 
pains,  she  still  suffers  from  nervous  disease  caused  by  concussion 
of  the  spine,  from  an  impaired  knee  and  from  a  distressing  incon- 
tinence of  urine.  These  things  are  deemed  permanent,  and  were  all 
cansed  by  the  said  fall. 

Let  the  verdict  be  set  aside  unless  the  plaintiff  consent  to  reduce 
it  to  f  7,500. 

e26  Misc.  Rep.  247.) 

LUDWIG  V.  BUNGABT. 

(Supreme  Court,  Special  Term,  Kings  Ck>uQty.    February,  1899.) 

L  Equmr— Jurisdiction— CowsTRUCTiON  of  Will. 

A  court  of  equity  will  not  construe  a  will  in  respect  to  personal  estate, 
where  a  trust  is  not  involved,  and  where  the  surrogate's  court  would 
have  Jurisdiction  under  the  statute;  especiaUy  where  the  payment  of 
the  debts  of  the  estate  may  consume  all  the  personalty,  so  as  to  fore- 
staU  controversy. 
t  Specific  PsRFOKifAiroB— Parol  Coktraots—Fraud. 

An  action  to  enforce  an  oral  contract  to  convey  land,  which  is  void 
onder  the  statute  of  frauds,  is  not  cognizable  in  a  court  of  equity,  unless 
the  facts  aUeged  make  out  a  case  of  fraud,  which  is  not  shown  by  the 
mere  fact  that  the  services  have  been  rendered  (the  consideration),  since 
an  action  for  the  value  of  such  serrices  wUl  lie. 
t  Parol  Contracts. 

A  parol  contract  is  not  necessarUy  an  oral  contract,  within  the  statute 
of  frauds. 

Action  by  Margaret  Ludwig  against  Peter  Bungart,  individually 
and  as  executor  of  the  will  of  Christina  Bungart,  deceased.  Motion 
to  dismiss  the  complaint    Granted. 

Action  to  construe  a  wUl,  and  for  specific  performance,  each  being  stated 
u  a  separate  cause  of  action,  and  no  objection  having  been  taken  to  their 
being  united.  Motion  to  dismiss  the  complaint  as  to  each  cause  of  action 
•eparately,  made  at  the  opening  of  the  trial. 

Tbe  amended  complaint  for  the  first  cause  states  as  foUows:    Ohrlftlna 
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Bungart  died  April  5,  1888,  leaying  a  last  will  which  has  been  admitted  to 
probate  in  Kings  county  on  October  12,  1888.  The  defendant  is  her  residuary 
legatee  and  devisee.  The  fifth  clause  is  a  specific  bequest  to  the  plaintiff  as 
follows: 

"I  give  and  bequeath  to  my  beloved  friend  Margaret  Ludwig  of  the 
borough  of  Brooklyn  city  of  New  York  all  my  household  furniture  and  store 
with  contents  of  house  known  as  No.  29  Hamilton  avenue  borough  of  Brook- 
lyn." 

In  the  said  house  the  deceased  kept  a  retail  store  on  the  ground  floor  for 
the  sale  of  fishing  tackle,  tobacco,  cigars  and  pipes.  In  the  store  was  a  safe, 
the  contents  of  which  were  |2,500  in  money,  two  gold  watches,  one  watcb 
chain  and  charm,  silver  tea  spoons,  silver  back  comb,  earrings  and  breast- 
pin, gold  rings  and  gold  bracelets,  set  of  billiard  balls,  a  soup  ladle,  sugar 
spoons,  a  small  box  and  silver  buckles;  and  in  the  said  house  was  household 
furniture.  The  plaintiff  demanded  the  said  property  from  the  defendant* 
but  he  refused  to  give  to  her  the  said  safe  and  contents,  and  the  counters, 
shelves  and  other  fixtures  of  the  said  store,  claiming  they  were  not  covered 
by  the  said  bequest  to  the  plaintiff,  but  went  to  him  as  residuary  legatee. 
The  prayer  is  that  the  said  fifth  clause  be  construed  to  include  the  said  articles 
so  withheld  and  to  bequeath  them  to  the  plaintiff. 

The  amended  complaint  states  for  the  second  cause  as  follows:  The  de- 
ceased owned  the  aforesaid  house  and  lot  No.  29  Hamilton  avenue.  Her  son 
died  in  1890,  whereby  she  was  left  alone  in  the  said  house,  and  conducting 
the  aforesaid  store,  she  being  a  woman  of  advanced  age.  She  also  owned 
two  other  houses  in  Brooldyn  which  are  specified.  Immediately  after  her 
said  son's  death  the  deceased  agreed  with  the  plaintiff,  who  had  done  services 
for  her  before  her  said  son's  death,  that  if  the  plaintiff  would  collect  the  rent 
of  the  said  two  other  houses,  and  "have  her  son  make  such  repairs  as  he  could 
make"  thereon,  and  ''perform  such  work  around  the  house  No.  29  Hamilton 
avenue  as  might  be  requested,"  and  attend  to  the  payment  of  taxes  on  the 
said  properties,  and  any  messages  which  the  deceased  might  want  performed: 
and  if  the  plaintiff  would  go  to  the  store  and  residence  of  the  deceased  every 
evening  and  attend  to  the  business  and  stay  with  her  until  time  to  close 
the  store  for  the  night;  the  deceased  would  ''devise  by  her  will  or  otherwise 
transfer"  to  the  plaintiff  the  said  house  and  lot  29  Hamilton  avenue,  together 
with  the  contents  of  the  store,  including  the  safe  and  contents,  and  the 
household  furniture,  to  be  the  property  of  the  plaintiff  after  the  death  of  the 
said  deceased.  The  plaintiff  performed  the  said  agreement,  but  the  deceased 
did  not  transfer  or  devise  to  her  the  said  house,  but  left  a  will  devising  it  to 
the  defendant,  viz.,  the  will  mentioned  in  the  first  cause  of  action.  What  the 
■on  did  is  not  alleged.  The  prayer  is  that  the  defendant  be  required  to 
specifically  perform  the  said  agreement,  and  convey  the  said  house  and  lot 
to  the  plaintiff. 

It  is  admitted  that  the  said  agreement  was  oraL 

Jesse  Johnson,  for  plaintifE. 
James  Troj-,  for  defendant. 

GAYNOR,  J.  Equity  h^s  no  jurisdiction  to  entertain  a  salt  to 
construe  a  will  in  respect  of  personal  estate,  except  as  such  con- 
struction may  be  incidental  to  the  execution  of  a  trust  In  such  case 
jurisdiction  is  taken  under  the  head  of  trusts,  which  is  a  familiar 
head  of  equity,  and  the  relation  of  executor  to  legatee  belongs  to 
such  trusts.  Bowers  v.  Smith,  10  Paige,  193;  Wager  v.  Wager,  89 
N.  Y.  161.  But  the  surrogate's  court  has  power  to  construe  wills  in 
any  respect  incidental  to  the  performance  of  the  duties  imposed  up- 
on it,  including  the  settling  of  executors'  accounts  and  the  distribu- 
tion of  assets  (Garlock  v.  Vandervort,  128  N.  Y.  374,  28  N.  E.  599); 
and  that  embraces  the  case  of  construction  presented  here.  This 
court  may  therefore  refuse  to  take  jurisdiction  of  it»^d  it  seems  to 
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me  that  it  ought  ta  Wager  v.  Wager,  89  N.  Y.  161;  Strong  v.  Har- 
ris, 84  Hun,  317,  32  N.  Y.  Supp.  349.  In  addition  to  the  general 
tendency  of  this  court  to  decline  its  concurrent  jurisdiction  in  mat- 
ters of  which  the  surrogate's  court  is  given  jurisdiction  by  stat- 
ute,  it  is  also  to  be  noted  in  this  instance  that  the  payment  of  debts 
may  consume  all  of  the  {personalty  and  thus  forestall  the  controversy 
now  presented.  It  is  not  even  alleged  in  the  complaint  that  there 
is  enough  of  other  personal  property  to  pay  the  debts  and  cost  of 
administration,  so  that  the  specific  legacy  to  the  plaintiff  will  not 
be  reached  for  that  purpose. 

Nor  does  the  second  cause  of  action  present  a  case  for  equity. 
An  oral  contract  for  the  sale  of  land  is  void  by  the  statute  of  frauds. 
Equity  cannot  take  jurisdiction  upon  such  a  contract  alone,  and  de- 
cree its  x>erformance.  Where  it  takes  jurisdiction  in  the  case  of 
such  a  contract,  it  does  so  under  the  head  of  fraud,  and  not  upon 
the  contract.  The  contract  is  only  one  fact  in  the  fraud.  It  then 
gives  such  relief  as  will  prevent  or  undo  the  fraud.  It  is  not  bound 
to  decree  a  performance  of  the  contract,  but  may  give  such  other 
relief  as  will  meet  the  ends  of  justice  and  fit  the  case.  That  there 
is  such  a  contract  and  a  mere  breach  of  it  does  not  make  a  case  of 
fraud.  The  mere  moral  wrong  of  refusing  to  keep  a  contract  does 
not  amount  to  fraud.  The  fact  that  the  purchase  price  has  been 
paid  does  not  make  a  case  of  fraud,  if  it  can  be  recovered  back  by 
an  action  at  law.  That  the  purchaser  was  allowed  to  take  posses- 
sion and  make  valuable  improvements,  or  was  induced  by  the  seller 
to  do  any  other  acts,  of  the  benefits  of  which  he  would  be  deprived 
without  the  aid  of  equity,  and  of  which  he  could  not  be  deprived 
in  good  conscience,  makes  a  case  of  fraud  for  equity.  Bisp.  Eq. 
pt.  3,  c  1;  Miller  v.  Ball,  64  N.  Y.  286.  The  complaint  here  does 
not  allege  fraud,  nor  do  the  facts  make  out  fraud.  The  plaintiff 
did  work  in  the  nature  of  chores  and  errands  for  the  deceased,  un- 
der an  alleged  oral  agreement  that  the  deceased  would  ^'devise  by 
her  will  or  otherwise  transfer"  to  the  plaintiff  a  specified  house  and 
lot  Her.  remedy  would  seem  to  be  an  action  for  her  services. 
Shakespeare  v.  Markham,  10  Hun,  322. . 

There  is  room  for  some  misunderstanding  on  the  subject  owing  to 
the  varying  use  of  the  word  ''parol"  in  this  state  as  applied  to  con- 
tracts. Contracts  are  divided  into  contracts  of  specialty,  and  parol 
or  simple  contracts.  Contracts  of  specialty  are  all  contracts  under 
seal.  All  other  contracts  are  parol  or  simple  contracts.  A  parol 
or  simple  contract  is  therefore  a  written  contract  not  under  seal,  or 
an  oral  contract.  The  phrase  "parol  contracts"  means  all  contracts 
not  by  sealed  writing.  This  was  the  settled  nomenclature  of  the 
law.  1  Pars.  Cont.  7;  Ballard  v.  Walker,  3  Johns.  Oas.  65.  But 
in  recent  years  in  this  state  the  word  "parol"  as  describing  contracts 
has  come  to  be  often  used  as  though  standing  for  oral  only.  In  some 
reported  decisions  it  can  be  gathered  from  the  context  that  parol  is 
used  as  meaning  oral  (as  in  Lobdell  v.  Lobdell,  36  N.  Y.  327),  while 
in  others  (as  in  Heath  v.  Heath,  18  Misc.  Rep.  521,  42  N.  Y.  Supp. 
1087)  there  is  nothing  in  the  context  to  reveal  whether  the  contract 
designated  as  parol  was  written  or  oral.    In  other  cases  of  oral 
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contracts  where  only  the  word  "paroP  is  used,  former  decisions  in 
respect  of  parol  contracts  are  cited  as  governing,  but  on  turning  to 
them  it  is  ofen  found  that  they  dealt  with  parol  written  contracts. 
For  example,  in  Gall  v.  Gall,  64  Hun,  600,  19  N.  Y.  Supp.  332,  where 
the  contract  was  oral,  and  called  "parol,''  the  decision  in  Parsell  v. 
Stryker,  41  N.  Y.  480,  is  so  cited,  although  the  contract  there  was 
written.  The  question  being  of  the  statute  of  frauds  in  respect  of 
an  oral  contract,  or  of  whether  the  contract  be  definite  enough,  it 
is  confusing  to  call  it  a  parol  contract  and  then  cite  as  applicable 
to  it  decisions  also  dealing  with  contracts  by  the  name  "parol,"  but 
which  are  in  fact  in  writing.  When  we  turn  to  the  statute  of  frauds, 
we  do  not  find  the  word  "parol"  at  all.  It  speaks  with  precision  of 
contracts  in  writing  to  distinguish  between  them  and  oral  contracts 
(section  8).  It  is  difficult  to  see  why  the  former  word  "parol"  should 
be  retained  at  all  except  in  its  established  meaning,  and  why  it 
should  ever  be  used  when  the  question  is  of  the  statute  of  frauds. 
To  use  it  in  a  changed  meaning  only  introduces  more  confusion  into 
legal  nomenclature  and  terminology,  while  to  drop  it  and  follow  the 
words  of  the  statute  of  frauds  removes  all  misunderstanding. 

I  do  not  understand  the  decision  in  the  case  of  Matthews  v.  Mat- 
thews (Sup.)  16  N.  Y.  Supp.  621.  That  was  a  common-law  action  for 
damages  for  breach  of  an  oral  agreement  by  defendant  to  make  a 
written  agreement  to  give  the  plaintiff  the  use  of  certain  land  with 
the  chattels  thereon  during  the  defendant's  life,  and  the  ownership 
thereof  upon  his  death.  I  should  suppose  that  the  statute  of  frauds 
was  a  complete  defense,  just  as  it  would  be  to  a  suit  in  equity  on  the 
contract  for  specific  performance.  No  action  in  law  or  in  equity 
could  be  maintained  on  the  contract  It  would  have  to  fail  before 
the  statute  of  frauds.  The  contract  could  not  be  proved  at  all. 
Whether  a  common-law  action  for  damages  for  fraud,  or  on  the  case, 
could  be  maintained,  I  do  not  say.  Equity  could  get  jurisdiction  of 
the  matter  only  under  the  head  of  fraud,  and  on  a  complaint  framed 
on  that  theory.  I  must  believe  that  the  case  is  wrongly  reported,  or 
else  that  the  statute  of  frauds  was  not  pleaded. 

The  complaint  is  dismissed. 


(87  App.  Div.  425.) 

McCREADY  v.  LINDENBORN. 
(Supreme  Conrt,  AppeUate  Division,  First  Department    February  10,  1899.) 

1.  Illness  of  Counsel— Adjournment. 

It  is  not  reversible  error  for  tlie  court  to  consult  the  conyenience  of 
jurors  on  an  application  for  an  adjournment  for  iUness  of  counsel,  where 
the  court  assumed  the  responsibility  of  deciding  the  motion. 
Si  8ahb. 

Refusal  to  adjourn  over  a  day  for  Illness  of  counsel  was  not  error  where 
such  counsel  had  competent  assistance,  and  his  client  was  not  prejudiced 
thereby. 
a  Lbasb— Cancellation— Alteration  Agreement— Time  not  of  the  Essence, 
A  lessor  agreed  to  complete  certain  alterations  in  a  building  by  October 
1,  1894,  but  the  lease  provided  that,  in  case  such  alterations  were  not 
fuUy  completed  at  that  time  without  the  lessor's  fault,  rent  should  not 
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hetfln  to  ran  until  they  were  substantiaUy  completed^  Held,  that  com- 
pletion hy  October  1st  was  not  of  the  essence  of  the  contract,  so  as  to 
enable  the  lessee  to  cancel  the  lease  for  failure  to  complete  within  the 
time. 

4  Revibw— Judgment— CoNFLTCTiNo  Evidence. 

A  Judgment  based  on  conflicting  evidence  will  not  be  disturbed,  where 
It  IB  not  shown  to  have  been  the  result  of  prejudice  or  rendered  against 
the  preponderance  of  the  evidence. 

Appeal  from  trial  term. 

Action  by  Caroline  A.  McCready  against  David  Lindenbom.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial;  defend- 
ant appeals.     Affirmed. 

For  former  opinion,  see  54  N.  T.  Supp.  46. 

The  action  was  brought  to  recover  rent,  amounting  to  $480,  for  a  part  of 
the  month  of  October,  1894,  for  the  premises  at  No.  10  West  Twenty-Second 
street.  New  York  City.  The  complaint  sets  up  an  agreement  in  writing  for 
a  lease,  by  which  it  appears  that  the  defendant  was  to  rent  the  premises 
mentioned  for  a  term  of  nine  years  and  seven  months,  rent  payable  monthly, 
in  advance,  at  the  rate  of  $6,400  a  year,  in  addition  to  certain  expenses  to  be 
borne  by  the  defendant,  including  repairs  and  water  rate  up  to  May  1,  1899; 
an  appraisal  then  to  determine  the  amount  of  rent  thereafter,  on  condition  that 
the  plaintiff  should  first  make  certain  alterations  agreed  upon,  amounting  to 
$15,000,  to  change  the  building  from  a  private  dwelling  to  a  place  of  business; 
the  alterations  to  be  completed  October  1,  1894,  or,  in  case  the  alterations 
were  delayed,  then  when  they  should  be  substantially  completed  *  the  rent 
shonid  begin.  It  was  further  understood  between  the  parties  that  altera- 
tions, in  addition  to  those  contemplated  to  be  made  by  the  plaintiff,  might  be 
made  at  the  expense  of  the  defendant.  All  the  alterations  were  to  be  made 
with  a  view  to  adapting  the  building  to  the  defendant's  needs.  The  plaintiff 
claims  that  on  October  1,  1894,  the  alterations  to  be  made  by  her  were 
'^substantially  completed,"  and  the  building  was  ready  for  occupancy,  the 
alterations  having  been  made  as  agreed,  and  approved  by  both  parties;  that 
the  keys  were  delivered  to  the  defendant,  but  that  he  has  failed  to  pay  the 
month's  rent  from  the  4th  day  of  October,  from  which  date  he  was  notified 
that  the  rent  would  begin.  The  defendant  denies  that  the  agreement  referred 
to  has  been  duly  carried  out;  that  the  alterations  which  were  made  by  the 
plaintiff  were  with  his  approval,  or  that  the  work  was  completed  and  the 
huUding  ready  for  occupancy  on  October  1,  1894,  or  that  the  keys  were 
given  to  him;  and  alleges  that  the  changes  made  were  not  in  accordance  with 
the  plans  and  specifications  as  agreed  upon,  but  differently,  and  were  made 
against  his  wiU.  The  answer  further  made  a  counterclaim  of  $80,999.33  for 
damages  for  failure  so  to  complete  alterations  agreed  upon  at  the  time  men- 
tioned, but  this  counterclaim  was  withdrawn  at  the  trial. 

Argned  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, (yBRIEN,  and  INGRAHAM,  JJ. 

Benno  Loewy,  for  appeDant. 
W.  P.  Prentice,  for  respondent. 

(KBRIEN,  J.  Upon  the  issues  presented  by  the  pleadings,  involv- 
ing questions  of  fact  rather  than  of  law,  there  was  a  protracted  trial, 
extending  over  many  days,  which  in  the  volnminous  record  on  this 
appeal  shows  that  upon  every  material  question  there  was  an  irrecon- 
eilalde  conflict  of  testimony,  which  finally  was  resolved  by  the  jury 
in  the  plaintifPs  favor. 

In  saying  that  the  principal  questions  are  those  of  fact,  and  not  of 
law,  we  have  not  overlooked  the  numberless  exceptions  taken  to  rul- 
ings upon  evidence,  or  the  many  requests  to  charge  proposed  by  the 


Digitized  by  VjOOQIC 


56  66  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

defendant,  some  of  which  were  refused  and  some  charged  in  a  modi- 
fied form.  It  would  not  only  be  impracticable  to  discuss  these  excep- 
tions at  length,  but  it  is  also  unnecessary;  for  although  there  may  be 
a  few  instances  of  rulings  to  which,  technically,  an  exception  would  lie, 
they  are  not  such  as  would  justify  our  reversing  a  judgment  which  was 
rendered  after  the  material  and  substantial  questions  were  properly 
presented  to  the  jury.  By  way  of  illustration,  much  stress  is  placed 
upon  an  exception  to  the  refusal  of  the  court  to  grant  an  adjournment 
on  the  ground  of  the  sickness  of  the  defendant's  attorney.  Ck)un8el 
stated  that  he  was  ill,  and  had  been  without  sleep  the  night  before,  and 
desired  an  adjournment,  with  a  view  to  obtaining  needed  rest  There 
was  present,  assisting  him  upon  the  trial,  another  lawyer,  who,  though 
not  as  familiar  with  the  pleadings  or  the  facts,  having  been  brought 
in  for  the  first  time  upon  the  trial,  was  able  to  and  did  assist;  and  the 
record  shows  that  both  counsel  not  only  represented  the  defendant  with 
ability,  but  stubbornly  and  closely  contested  every  position  taken  by 
the  plaintiff.  The  refusal  to  grant  the  adjournment  was  apparently 
due  to  the  objection  of  the  jurors,  whose  convenience  was  consulted 
by  the  judge,  and  who  were  opposed  to  the  granting  of  such  adjourn- 
ment. It  was  not  reversible  error  to  consult  the  jurors,  the  judge 
having  finally  to  assume  the  responsibility  of  deciding  the  motion, 
which  he  did.  The  question  presented  for  our  determination  is,  was 
the  ruling  wrongful  ?  This,  in  turn,  is  to  be  determined  by  a  considera- 
tion whether  or  not  the  defendant  suffered  or  was  prejudiced.  Con- 
sidering the  zeal  and  ability  which,  at  every  stage  of  the  trial,  was  ex- 
hibited by  both  counsel  representing  him,  it  cannot  be  concluded  that 
he  was  prejudiced  by  not  having  his  case  fully  argued  and  presented  to 
the  jury. 

We  come  back,  therefore,  in  deciding  the  merits  of  this  appeal,  to 
a  consideration  of  the  questions  of  fact;  and  this  involves  a  determina- 
tion whether  the  burden  placed  upon  the  plaintiff  was  sustained  at  the 
time  the  motion  was  made  to  dismiss  the  complaint  at  the  end  of  the 
plaintiff's  testimony,  or  whether,  upon  all  the  proof,  including  that 
thereafter  submitted  by  the  defendant,  the  verdict  rendered  in  favor 
of  the  plaintiff  was  against  the  weight  of  evidence. 

Considering  the  obligations  assumed  by  the  plaintiff  under  the  lease, 
it  was  incumbent  upon  her  to  prove,  before  a  recovery  could  be  had,  a 
substantial  performance  of  the  covenants  of  the  lease,  particularly 
those  relating  to  the  alterations  of  the  building,  and  the  time  when  the 
building  was  ready  for  occupancy.  These  necessarily  require  a  re- 
view of  the  evidence,  and,  without  attemptirfg  to  give  a  detailed 
presentation,  we  must  content  ourselves  with  noting  the  leading  facts 
and  the  manner  in  which  the  learned  trial  judge  submitted  them  to  the 
jury. 

After  the  lease  was  made,  the  privilege  was  given  to,  and  exercised 
by,  the  defendant  of  selecting  an  architect,  and  the  builder  was  a  man 
of  whom  he  approved.  The  plans  and  specifications  were  drawn  up  and 
accepted  by  both  parties.  The  architect  then  discovered  that  the 
alterations,  as  arranged,  could  not  be  made  within  the  stipulated 
f  15,000,  the  builder's  estimates  being  about  |20,000;  and,  after  notice 
and  opportunity  for  the  parties  to  examine  the  specifications  and 
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plansy  a  meetmg  was  held  in  the  architect's  office,  on  the  afternoon  of 
June  27,  1894,  which  was  attended  by  all  the  parties  interested,  for 
the  purpose  of  modifying  them  so  that  the  alterations  to  be  made  by 
the  idaintiff  should  come  within  the  sum  of  $15,000.  At  this  meeting 
the  parties  had  the  plans  and  specifications,  excepting  the  specifica- 
tions for  the  plumbing  work, — although  it  was  testified  that  there  was 
present  a  memorandum  of  the  plumbing  work, — and  went  oter  them  in 
detail,  and,  as  appears  from  the  erasures  made  in  the  specifications, 
each  item  was  examined.  According  to  the  plaintiff's  version,  the 
plans  and  specifications  were  thus  modified  with  the  defendant's  as- 
sent, and  the  matter  left  with  the  architect  to  obtain  estimates  and 
make  contracts  with  the  builder.  The  plaintiff's  witnesses  testified 
that  among  the  things  left  out  were  the  elevator  and  the  extension  of 
the  vault  under  the  sidewalk,  and  that  it  was  understood  that  if  the 
defendant  desired  these  things  he  was  to  pay  for  them  himself.  The 
architect's  assistant  particularly  testified: 

"Mr.  Lindenbom  said  to  get  the  work  done  so  far  as  we  thought  we  had  to, 
and,  if  there  was  anything  he  wanted  In  addition,  he  would  pay  for  it. 
♦  •  •  Mr.  Lindenbom  agreed  on  the  27th  of  June  that  the  work  should  be 
cat  down  so  as  not  to  exceed  $15,000.  ♦  ♦  •  On  the  27th  of  June  it  was 
determined  that,  to  construct  the  building  with  elevator,  the  cost  would  far 
exceed  $15,000,  and  it  was  agreed  that  an  elevator  shaft  would  be  bunt  so 
that  an  elevator  could  be  added  at  any  future  time,  and  also  that  Mr.  Lin- 
denbom would  be  satisfied  with  a  hoist." 

The  defendant^  although  admitting  being  present  and  taking  part  in 
the  modification  and  discussion  of  the  proposed  changes,  insists  that 
he  did  not  give  his  full  assent  or  any  assent  to  such  revised  plans  and 
specifications,  for  the  reason  that  he  did  not  have  ample  opportunity 
to  examine  them  for  the  purpose  of  determining  whether  he  would  or 
would  not  approve  them.  The  defendant  testified  that,  at  the  meet- 
iug  of  June  27th,  he  particularly  objected  to  omitting  the  elevator; 
that  he  never  made  any  suggestion  as  to  a  ^Qioist";  and  that  he  in- 
sisted upon  having  a  vault  under  the  sidewalk.  In  other  words,  he 
directly  contradicts  the  plaintiff's  witnesses,  not  only  in  regard  to  the 
changes  proposed,  but  also  with  regard  to  the  plans  and  specifications^ 
which  he  insists  he  was  to  examine  further  before  approval.  The  de- 
fendant also  stated  that  he  never  intended  to  put  in  his  own  heating 
apparatus,  and  denied  that  he  had  since  June  made  any  requests  as  to 
the  alterations  or  approved  the  work  as  done. 

What  took  place  at  the  meeting  of  June  27th  is  of  importance;  for 
from  that  date  followed  an  acrimonious  dispute,  not  only  between 
the  defendant  and  the  plaintiff,  represented  by  her  attorney,  but  also 
between  the  defendant  and  the  architect,  commencing  on  the  next  day 
after  the  meeting,  when  the  defendant  returned  to  the  office  of  the 
architect,  and  charged  him  with  having  treated  him  unfairly,  and,  both 
verbally  then,  and  by  letters  sent,  one  on  that  day  and  the  others  on 
days  immediately  following,  demanded  that  the  plans  and  specifica- 
tions be  again  sulnnitted  to  him  as  matter  of  right,  with  a  view  to  fur- 
ther examination,  to  determine  whether  or  not  he  would  approve  them 
as  modified.  The  architect,  in  answer,  offered  the  drawings  overnight, 
and  gave  as  a  reason  for  not  leaving  them  longer  with  tbe  defendUmt 
tbat  they  were  needed  in  order  that  the  work  should  progress,  and  the 
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builder  be  enabled  to  complete  the  alterations  by  October  Ist;  and 
further  insisted  that,  as  the  defendant  had  already  consented  to  the 
modifications^  it  was  useless  to  submit  them  for  further  discusBlon 
and  dispute.  There  is  testimony  to  the  effect  that  a  copy  of  uncorrect- 
ed drawings  was  later  given  to  the  defendant,  which  he  retained  and 
gave  to  his  attorneys,  and  which  upon  the  trial  were  used  as  exhibits. 
By  letter  of  July  3d,  the  defendant  was  notified  by  the  plaintiff's  attor- 
ney that  final  estimates  had  been  submitted  by  the  builder,  the  letter 
stating  that,  as  these  estimates  were  still  in  excess  of  |15,000,  it  was 
proposed  to  substitute  for  an  elevator  a  safety  hoist,  and  also  to  dis- 
pense with  a  vault  under  the  street,  which  would  still  leave  the  amount 
above  f  15,000,  but  that  the  plaintiff  would  pay  the  same;  and  also 
stated: 

"If  you  desire  to  make  any  further  suggestions  or  to  omit  any  other  items 
of  expense,  so  as  to  retain  either  of  the  above  specified,  please  submit  your 
suggestions  in  writing  at  noon  of  Thursday,  July  5,  1804»  to  which  hour  and 
place  the  signing  of  the  contracts  has  been  adjourned." 

The  attorney  testified: 

"That  letter  was  written  on  the  3d  of  July,  at  Mr.  Flcken's  office,  •  •  ♦ 
at  the  time  appointed  for  the  signing  of  the  contracts.  Mr.  Lindenbom  was 
to  have  been  there,  ♦  •  ♦  but  on  that  day  he  was  not  there.  •  •  ♦ 
We  proposed  to  give  him  notice  of  the  changes.  ♦  ♦  ♦  At  the  interview 
of  June  27th,  Mr.  Ficken  suggested  ♦  •  ♦  that,  If  Mr.  Lindenbom  had 
anything  special  he  wanted,  he  could  get  better  rates  when  the  main  con- 
tracts were  signed.  We  sent  him  this  notice,  in  order  that  there  might  be  no 
mistake  about  what  we  were  going  to  do.  This  was  in  accordance  with  what 
was  to  have  been  performed  on  the  27th  of  June." 

To  the  letter  the  defendant  replied  on  July  5th,  saying  that  he  had 
just  returned  to  the  city  that  afternoon,  and  also  stating  that  he  had 
not  given  approval  of  the  work  that  was  proposed.  The  alterations 
suggested  by  the  letter  were  contracted  for,  and  the  work  proceeded 
with  due  diligence,  but  there  was  some  delay  in  the  builder's  work  by 
reason  of  interference  by  the  building  department,  it  being  alleged  that 
there  was  a  violation  of  the  laws,  and  this  diflflculty  was  removed  by 
the  architect's  filing  modifications  of  the  work  and  complying  with  the 
department  rules.  The  plaintiff's  witnesses  further  testified  that  dur- 
ing the  summer  the  defendant  made  some  requests  relating  to  the 
alterations,  particularly  with  regard  to  gas  outlets,  to  the  end  that  the 
work  be  personally  superintended  and  duly  completed;  that  the  safety 
hoist  was  not  put  in,  because  the  defendant  never  determined  what 
kind  of  hoist  he  wanted;  that  no  steam  heat  was  contemplated,  as  the 
defendant  wanted  to  heat  the  building  with  Backus  gas  heaters;  that 
during  the  latter  part  of  August  the  defendant  requested  permission 
to  use  a  part  of  the  building  to  store  some  paper  that  he  had  bought, 
which  request  was  granted,  and  the  second  or  third  floor  front  room 
was  so  used  by  him,  the  paper  being  removed,  however,  prior  to  Ck?- 
tober  1st;  that  in  September  the  defendant  said  that  the  building 
would  not  be  completed  in  time,  and  that  he  would  not  take  it.  By 
letter  dated  September  30th,  the  defendant  notified  the  plaintiff  that 
the  building  was  incomplete,  and  that  he  refused  it,  but  made  no  men- 
tion of  the  absence  of  elevator  or  vault.  It  further  appeared  that  the 
actual  expense  incurred  by  the  plaintiff  for  the  alterations  was  $16,- 
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757.49,  and  that  on  October  1st  there  remained  only  some  outside 
painting,  a  railing  for  the  stoop,  and  similar  small  work,  to  be  done, 
all  of  which  was  finished  shortly  thereafter;  that  the  defendant  was 
notified  that  rent  would  begin  October  4th,  instead  of  October  1st, 
four  days  being  allowed  him  to  move  in;  that  the  keys  were  given  to 
the  defendant's  brother,  who  shortly  after  returned  them  to  the  plain- 
tiff by  the  defendant's  orders;  and  that  the  defendant  rented  another 
building  on  Broadway,  into  which  he  moved  his  goods,  refusing  to  pay 
the  rent  for  which  the  suit  was  brought. 

The  many  controversies  between  the  parties  are  thus  narrowed 
down  to  the  question  as  to  whether  the  plans  and  specifications  ac- 
cording to  which  the  building  was  altered  were  approved  by  the  de- 
fendant on  June  27th;  and,  if  so,  whether  the  alterations  were,  sub- 
stantially completed  by  the  1st  of  October,  1894.  That  the  original 
plans  included  an  elevator,  a  vault  under  the  sidewalk,  and  some  ar- 
rangement for  heating  is  not  seriously  questioned;  nor  is  it  disputed 
that  the  work  did  not  proceed  for  the  reason  that  the  cost  would  great- 
ly exceed  f  15,000,  and  that,  in  order  to  bring  the  alterations  within 
that  sum,  it  was  necessary  that  some  modifications  in  the  plans  and 
specifications  should  be  agreed  upon,  and  that  the  parties  met  on 
June  27th  and  discussed  such  a  reduction.  The  whole  case  mainly 
turns  upon  what  occurred  and  what  was  agreed  to  on  that  date.  It 
was  essential  that  the  devator,  vault,  or  some  other  feature  of  the 
building  as  planned  should  be  omitted  to  reduce  the  cost  of  the  altera- 
tions to  be  made  by  the  plaintiff.  The  plaintiff's  contention,  support- 
ed by  her  witnesses,  is  that  the  modified  agreement  which  was  made 
on  that  day  excluded  from  the  plans  the  elevator,  a  heating  apparatus, 
the  vault  first  contemplated,  and  some  minor  items.  It  is  not  disputed 
that,  with  these  omitted,  the  final  cost  to  the  plaintiff  was  |16,757.49. 
The  defendant's  position  is  that  he  did  not  approve  of  modified  plans 
on  June  27th;  and,  further,  that  any  agreement  reached  at  such  inter- 
view was  thereafter  arbitrarily  altered  by  the  plaintiff's  representa- 
tives, as  shown  by  the  letter  of  July  3d.  In  answer  to  this  last  sug- 
gestion, the  plaintiff  states  that  the  said  letter  was  not  written  with  a 
view  to  making  any  changes  from  the  June  27th  agreement,  or  obtain- 
ing the  defendant's  approval,  but  to  give  him  notice  that  she  would 
proceed  with  the  work,  and  that,  if  he  desired  any  substitutions  be- 
fore the  builder's  contracts  were  closed,  she  would  accept  propositions 
from  him,  but  otherwise  the  alterations  would  proceed  as  had  been  de- 
termined on  June  27th. 

There  is  similar  conflicting  testimony  upon  the  question  whether  the 
building  was  substantially  completed  and  ready  for  occupancy  on  Oc- 
tober 1st.  It  appeared  that  on  October  Ist  some  outside  paintiug 
remained  to  be  done,  that  a  railing  had  not  been  placed  on  the  front 
stoop,  and  that  other  work  was  unfinished.  And  it  cannot  be  denied 
that  if  the  agreement  of  the  plaintiff  had  been  that  the  building  should 
be  actually  ready  for  occupancy,  so  that  the  defendant  might  have  the 
use  and  enjoyment  of  the  premises,  on  that  precise  day,  there  would  be 
force  in  the  contention  that  what  thus  remained  to  be  done  was  a  ma- 
terial part  of  the  work.  It  must  be  remembered,  however,  that  the 
lease  provided,  not  for  actual  completion  of  the  work  on  that  day,  but 
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that,  ''in  case  the  completion  of  the  alterations  above  mentioned  shall 
be  delayed  without  fault,  ♦  ♦  ♦  and  the  said  building  on  the  Ist 
day  of  October,  1894,  be  not  tenantable  and  not  occupied,  then,  until 
such  time  as  the  building  shall  be  occupied  or  the  said  alterations  sub- 
stantially completed,  the  rent  above  mentioned  shall  not  be  due,  and 
in  such  case  the  rent  shall  begin  when  the  alterations  are  completed  or 
the  occupation  begins."  On  the  trial,  this  provision  was  the  cause  of 
much  discussion,  which  we  do  not  think  it  would  be  of  any  advantage 
to  extend  in  this  opinion.  If  we  credit  the  defendant's  statement  as  to 
what  on  that  date  remained  to  be  done,  the  defendant  could  not  take 
advantage  of  such  failure  to  break  the  agreement;  a  fair  construction 
of  the  provision  quoted  being  that  it  was  in  the  contemplation  of  the 
parties  that  a  few  additional  days  might  be  needed  to  fully  complete, 
during  which  the  defendant  was  not  liable  for  rent.  Of  course,  the 
failure  to  complete  the  work  within  a  reasonable  time  from  the  date 
named  would  have  entirely  relieved  the  defendant  from  the  obligations 
of  the  lease,  but  under  its  provisions  some  slight  leeway  was  allowed  to 
the  plaintiff  to  fully  complete. 

Upon  all  these  questions  there  was  direct  conflict  of  testimony;  and, 
while  upon  some  of  them  the  defendant  stood  alone,  the  plaintiff  in 
many  instances  was  supported  by  two  or  three  witnesses,  whose  credi- 
bility, like  that  of  the  defendant,  was  for  the  determination  of  the 
jury.  The  documentary  evidence  and  letters,  although  bearing  upon 
the  questions  involved,  only  accentuate  the  conflict  produced  by  the 
oral  testimony.  Upon  a  review  of  the  entire  case,  therefore,  we  think, 
as  did  the  learned  trial  judge,  that  the  questions  in  dispute  were  for  the 
jury  to  settle;  and  that  their  verdict,  reached  after  weighing  the  evi- 
dence and  having  the  benefit  of  the  presence  of  the  witnesses,  we 
would  not  be  justified  in  disturbing,  in  the  absence  of  a  showing  that 
it  was  the  result  of  prejudice,  or  that  it  was  rendered  in  the  face  of  a 
clear  preponderance  the  other  way. 

We  think,  therefore,  that  the  judgment  and  order  should  be  affirmed, 
with  costs.     All  concur. 


(37  App.  Div.  512.) 

EILEY  V.  CUMMINGS  et  ux. 

(Supreme  Court,  Appellate  Divisioiu  First  Department    February  10,  1899.) 

Trusts— Unlawful  Sale  by  Trustee— Rights  of  Purchaser. 

Testator  during  life  conveyed  property  to  C,  and  simultaneously  the 
latter  made  an  agreement  with  testator  and  his  wife,  reciting  that  the 
conveyance  was  made  to  enable  G.  to  sell,  the  proceeds  to  be  appUed  to 
testator's  debts.  C.  and  wife  conveyed  a  part  of  the  property,  and  the 
vendee,  after  placing  several  mortgages  thereon,  reconveyed  to  them. 
The  wife  purchased  at  a  foreclosure  of  one  of  the  mortgages.  Testator's 
wife  sought  to  set  aside  the  referee's  deed,  alleging  that  it  was  fraudulent. 
Bdd,  that  the  complaint  was  properly  dismissed,  where  there  was  no 
evidence  that  the  wife  had  notice  of  the  agreement  with  G.,  and  her 
purchase  was  in  good  faith. 

Patterson,  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Margaret  Riley,  as  executrix  of  the  will  of  James  Riley, 
deceased,  against  Richard  Cummings  and  wife,  to  set  aside  a  convey- 
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anoe  of  real  estate.     Prom  an  interlocutory  judgment  .in  favor  of  de- 
fendants, plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

C  Gtodf rey  Patterson,  for  appellant. 
J,  Fred.  Cryer,  for  respondents. 

McLaughlin,  J.  James  Riley,  the  plaintiff's  testator,  in  Octo- 
ber, 1891,  conveyed  two  parcels  of  real  estate  in  the  city  of  New  York, 
subject  to  mortgages  then  thereon  amounting  to  f  37,966  and  accrued 
interest,  to  the  defendant  Richard  Cummings;  and,  simultaneously 
with  the  delivery  of  the  deed,  Cummings  entered  into  a  written  agree- 
ment with  Riley  and  his  wife  to  the  effect  that  the  conveyance  was 
made  for  the  purpose  of  enabling  him  to  sell  the  premises  as  soon  as 
poflsiUe  upon  the  best  terms  obtainable,  and  to  apply  the  proceeds  of 
the  sale,  after  deducting  the  expenses  incident  thereto,  to  the  payment 
and  satisfaction  of  certain  inaebtedness  of  Riley  and  his  wife,  and, 
after  such  application,  to  pay  whatever  remained,  if  anything,  to  Riley. 
Cummings  went  into  possession,  and  on  the  5th  of  April  following,  by 
a  deed  bearing  date  on  that  day,  but  acknowledged  on  the  next  day,  he 
and  his  wife,  Elizabeth,  the  other  defendant,  conveyed  one  of  the  par- 
cels (no  question  is  presented  as  to  the  other  parcel)  to  one  Lawson, 
for  the  expressed  consideration  of  f  50,000,  who,  on  the  same  day  that 
he  received  the  deed,  after  placing  three  mortgages  upon  the  prem- 
ises (one  to  the  United  States  Trust  Company  for  |31,000,  one  to  Sey- 
mour P.  Kurzman  for  |3,755,  and  one  to  the  Bradley-Currier  Company 
for  f5,855),  reconveyed  to  Cummings  for  the  same  consideration  ex- 
premed  in  the  deed  to  him.  In  August,  1893,  the  defendant  Elizabeth 
Cummings  purchased  the  Bradley-Currier  Company  mortgage;  and 
some  time  tiiereafter  foreclosure  proceedings  were  commenced  on  the 
Kurzman  mortgage  by  one  Katharine  Yale,  who  had  become  the 
owner  thereof  by  mesne  assignments.  The  action  to  foreclose  was 
prosecuted  to  a  judgment,  and  upon  the  sale  thereunder  the  defendant 
Elizabeth  Cummings  purchased  the  premises,  and  received  in  May, 
1894,  a  deed  from  the  referee  therein.  Riley  died  on  or  about  the  2d 
of  September,  1893,  leaving  a  will,  which  was  thereafter  admitted  to 
probate,  and  letters  testamentary  thereon  issued  to  this  plaintiff. 
She  thereafter,  as  such  executrix,  commenced  this  action  to  compel  the 
defendant  Richard  Cummings  to  account  for  the  moneys  received  by 
him  from  the  premises  conveyed  by  her  husband,  and  also  to  procure 
a  judgment  setting  aside  the  deed  from  the  referee  to  the  defendant 
Elizabeth  Cummings  upon  the  ground  that  it  was  fraudulent  and  void 
as  to  the  plaintiff,  and  also  for  a  resale.  The  court  dismissed  the 
complaint  as  to  the  defendant  Elizabeth,  but  directed  that  an  inter- 
locutory judgment  be  entered  requiring  the  defendant  Richard  Cum- 
mings to  account  for  all  his  acts  and  proceedings  concerning  said 
transaction,  including  all  moneys  received  and  disbursed  by  him  on 
account  tiiereof,  and  that  final  judgment  be  reserved  until  such  ac- 
counting was  had.  An  interlocutory  judgment  was  thereupon  en- 
tered to  this  effect,  from  which  the  defendant  has  appealed. 
We  are  unable  to  see  how  the  trial  court  could  have  reached  any 
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other  conclusion  than  it  did.  There  is  nothing  in  the  record  before 
us  which  shows  or  tends  to  show  that  the  defendant  Elizabeth  Cum- 
mings/ either  in  taking  the  assignment  of  the  mortgage  referred  to, 
or  in  becoming  the  purchaser  at  the  sale,  did  not  act  in  good  faith, 
or  that  she  did  not  pay  all  the  property  was  worth.  There  is  nothing 
from  which  even  an  inference  can  be  drawn  that  she  either  had  knowl- 
edge of  the  agreement  which  her  husband  had  made  with  the  Rileys, 
or  that  her  purpose  in  making  the  purchase  was  to  injure  or  defraud 
them  in  any  way.  The  deed  to  her  husband  was  absolute  upon  its 
face,  and  no  reference  was  made  therein  to  the  agreement.  It  cannot, 
therefore,  be  said,  because  she  joined  in  the  deed  to  Lawson,  that  she 
knew  of  the  terms  and  conditions  under  which  her  husband  held  the 
title.  Indeed,  the  only  thing  that  has  been  or  can  be  suggested  from 
which  it  can  be  inferred  that  she  had  knowledge  of  that  agreement  is 
that  she  is  the  wife  of  the  defendant  Richard  Gummings;  and  this,  of 
itself,  we  do  not  think  suflacient  to  justify  the  court  in  granting  the 
relief  asked  for  against  her.  From  ai^^thing  that  appears,  the  plain- 
tiff's rights  will  be  fully  protected  by  the  accounting  directed. 

The  judgment  should  be  afQrmed,  with  costs.  All  concur,  except 
PATTERSON,  J.,  dissenting. 

PATTERSON,  J.  I  dissent  from  the  views  of  the  majority  of  the 
court  in  this  case,  and  am  of  the  opinion  that  the  judgment  should  be 
reversed.  The  trustee  violated  his  trust,  and  Elizabeth  Gummings,  his 
wife,  now  holds  the  legal  title  to  certain  premises  which  were  affected 
by  the  trust.  There  is  nothing  better  settled  in  the  law  than  that  one 
who,  with  knowledge  of  the  terms  of  a  trust,  purchases  the  trust  prop- 
erty, or  takes  an  incumbrance  thereon,  is  bound  by  his  knowledge. 
If  he  buys  the  property,  it  will  be  subjected  in  his  hands  to  the  same 
trust,  notwithstanding  he  has  paid  a  valuable  consideration.  If  he 
takes  an  incumbrance,  if  it  be  valid  at  all,  it  will  be  subordinated  to 
the  trust  purposes.     The  following  facts  appear  in  this  case: 

James  Riley  was  the  owner  of  certain  real  property  in  the  city  of 
New  York.  He  and  his  wife,  the  present  plaintiff,  conveyed  that 
property  on  the  9th  of  October,  1891,  to  the  defendant  Richard  Gum- 
mings. On  the  same  day  an  instrument  was  given  back  to  the  Rileys 
in  which  it  was  declared  that,  while  the  deed  from  them  waB  absolute 
on  its  face,  it  nevertheless  was  taken  in  order  that  Richard  Gummings 
might  sell  the  premises  as  soon  as  possible  for  the  best  price  and  the 
best  terms  that  could  be  obtained,  and  apply  the  proceeds  to  the  pay- 
ment of  expenses  incurred  for  legal  services,  or  by  Richard  Gummings 
in  finishing  a  certain  building,  and  to  the  satisfaction  of  claims  Gum- 
mings had  against  James  Riley,  and  for  labor  or  materials  ^'against  the 
premises,"  and  to  the  satisfaction  of  an  indebtedness  of  James  Riley 
and  Margaret  Riley  to  the  extent  of  |12,000.  The  trial  court  found 
what  the  purposes  of  the  trust  were,  and  that  Richard  Gummings  held 
the  property,  to  sell  the  same,  and  to  apply  the  proceeds  of  sale,  among 
other  things,  to  the  satisfaction  of  the  indebtedness  of  James  Riley  to 
Margaret  Riley,  to  the  extent  of  $12,000.  It  affirmatively  appears 
that  this  trust  was  never  carried  out,  but  was  apparently  violated,  by 
Richard  Gummings.     He  did  not  sell  the  land.     He  and  his  wife,  the 
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defendant  Elizabeth  Cummings^  made  a  formal  conveyance  of  it  to  one 
LawBODy  who  executed  mortgages  upon  it, — one  of  tiem  being  to  the 
Bradley-Currier  Company,  and  another  to  S.  B.  Kurzman;  and,  the 
day  after  those  mortgages  were  put  upon  the  property,  Lawson  re- 
conveyed  it  to  Richard  Cmnmings.  The  transaction  seems  to  spealc 
for  itself.  Afterwards,  the  Bradley-Currier  mortgage  was  assigned 
to  the  defendant  Elizabeth  Cunmiings,  the  wife  of  Richard  Oummings. 
She  then  had  a  mortgage  upon  this  property  which  her  husband  had 
held  as  trustee,  and  which  he  had  no  authority  to  make  or  cause  to  be 
made.  Subsequently  the  Kurzman  mortgage  was  foreclosed,  and  on 
the  sale  under  the  decree  Elizabeth  Cummings  became  the  purchaser. 
The  court  below  has  found  that  Richard  Cummings  must  account  for 
bis  administration  of  this  property.  Whatever  is  found  due  from  him 
may  be  charged  upon  the  land.  It  therefore  appears  that,  by  means 
of  a  conveyance  in  which  Elizabeth  Cummings  joined, — not  intended 
as  a  sale,  but  merely  as  a  device  for  creating  mortgages, — ^the  trustee 
has  caused  incumbrances  to  be  put  upon  the  property,  which  he  had  no 
right  to  make  or  cause  to  be  made,  and  which  any  person  buying  or 
ti^ng  with  knowledge  of  the  limitation  of  power  would  take  at  his 
peril.  The  trustee  must  account  for  the  property,  and  what  he  has 
done  with  it;  so  the  court  below  has  held.  What  is  the  situation  of 
Elizabeth  Cunmiings  with  respect  to  her  being  a  bona  fide  purchaser  of 
her  mortgage  or  of  the  land  at  the  foreclosure  sale?  Is  there  anything 
to  show  she  had  notice  or  knowledge  of  prior  equities?  The  com- 
plaint was  dismissed  as  to  her  because  of  a  supposed  failure  to  prove 
that  she  was  not  a  bona  fide  purchaser,  or  in  some  way  connected  with 
the  acts  of  her  husband,  the  trustee.  Doubtless  the  burden  of  proof 
was  upon  the  plaintiff  to  show  such  a  state  of  facts  as  would  charge 
Elizabeth  Cummings  with  notice  or  knowledge  of  the  true  relation  of 
her  husband  to  the  property,  and  his  inability  to  place  mortgages  upon 
that  proi^erty.  The  specific  allegations  of  actual  fraud  in  fact  charged 
agaiiwt  her  were  not  proven,  but,  as  I  read  the  pleadings  in  this  case, 
it  was  not  necessary  for  the  plaintiff,  in  order  to  procure  an  interlocu- 
tory judgment,  and  for  the  purpose  of  holding  Elizabeth  Cummings 
in  court  until  the  case  was  ripe  for  final  judgment,  to  introduce  any 
more  proof  than  was  given.  We  find  her  a  party  to  the  deed  to  Law- 
son.  That,  of  itself,  is  not  of  much  importance;  but  she  does  not 
answer  separately  iu  the  action;  she  does  not  set  up  that  she  is  a  bona 
fide  purchaser,  either  of  the  mortgage,  or  of  the  land  on  the  foreclosure 
sale;  she  does  not  claim  to  have  advanced  one  dollar  for  the  mortgage, 
nor  to  have  paid  anything  on  the  purchase.  It  is  not  true  that  the 
only  circumstance  connecting  her  with  this  property  and  these  trans- 
actions is  the  fact  that  she  is  the  wife  of  the  trustee.  She  admits  in 
her  answer  that  her  husband  took  the  conveyance  from  Riley  and  his 
wife  on  the  terms  recited  in  the  declaration  of  trust.  That  instrument 
is  set  out  in  the  third  paragraph  of  the  complaint.  She  and  her  hus- 
band jointiy  answer  that  paragraph,  and  they  admit  that  the  convey- 
ance was  made  by  the  Rileys  to  Richard  Cummings  under  that  trust. 
Richard  Cummings  knew  of  the  trust  and  its  terms,  and  in  her  answer 
Elizabeth  Cunmiings  does  not  separate  her  knowledge  from  her  hus- 
band's.    The  admission  is  broad  enough  to  cover  knowledge  of  the 
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trust  on  her  part  at  the  time  she  joined  in  the  deed  to  Lawson.  She 
has  refrained  altogether  from  pleading  any  rights  acquired  as  a  bona 
fide  pnrchaser,  or  as  the  assignee  of  a  bona  fide  mortgagee  withoat 
notice.  All  the  facts  and  circumstances  connected  wi&  her  relation 
to  the  property  must  necessarily  appear  on  the  accounting  directed  by 
the  interlocutory  judgment,  and  it  may  be  required  that  the  amount 
found  due  from  the  trustee,  if  any,  should  be  charged  on  the  land  in 
the  hands  of  Elizabeth  Gummings.  In  my  opinion,  there  was  suffi- 
cient proof  in  this  case  to  authorize  an  interlocutory  judgment  against 
both  defendants* 


(26  Misc.  Rep.  220.) 

PEOPLE  ex  reL  HOVEY  v.  TOWN  OLBRK  OF  TOWN  OF  BAINBRID6E. 
(Supreme  Court,  Special  Term,  Chenango  County.    February  11,  1899.) 

1.  Town  Meetings— Liquor  Law— Submission  op  Propositions— Petition  — 
Time  op  Filing. 

Town  Law  1897,  c.  481,  §  32  (Laws  1890,  c.  569,  §  34),  provides  that 
no  proposition  or  other  matter  than  the  election  of  officers  shall  be  voted 
on  by  ballot  at  any  town  meeting,  unless  a  written  application  therefor 
shall  be  filed  with  the  town  cleric  at  least  20  days  before  the  town  meet- 
ing; and  Liquor  Tax  Law,  §  1(5,  subd.  4,  as  amended  in  1897,  declares  that 
the  propositions  relating  to  the  sale  of  liquor  shall  be  again  submitted  in 
the  same  manner  at  the  annual  town  meeting  held  every  second  year  after 
their  first  submission,  provided  10  per  cent  of  the  electors  at  the  next 
preceding  general  election  shall,  by  written  petition,  signed,  acknowl- 
edged, and  "duly  filed"  with  the  officer  charged  with  the  duty  of  fur- 
nishing ballots  for  the  election,  request  such  submission.  Hdd,  that 
both  acts  were  to  be  talsen  in  pari  materia,  and  that  the  words  "duly 
filed,"  in  the  latter  act,  required  the  petition  to  be  filed  at  least  20  daya 
before  the  town  meeting. 

flL  Same— Questions  Submitted. 

The  provisions  of  Town  Law  1897,  c.  481,  §  32  (Laws  1890,  c.  569,  S  34), 
prohibiting  any  proposition  other  than  the  election  of  officers  to  be  sub- 
mitted to  vote  by  ballot  at  any  town  meeting,  unless  a  written  appli- 
cation therefor  was  filed  with  the  town  clerk  at  least  20  days  preceding 
such  town  meeting,  are  mandatory;  and  the  clerk  has  no  discretion  to 
submit  a  question  where  the  petition  was  not  filed  within  the  time  pre- 
scribed. 

Application  by  the  people  of  the  state  of  New  York,  on  relation  of 
Oharles  G.  Hovey,  for  a  writ  of  mandamus  against  the  town  clerk  of 
the  town  of  Bainbridge,  Chenango  county*    Denied. 

Johnson  &  Huntington,  for  relator. 

W.  B.  MattersoUy  for  defendant 

MATTICE,  J.  The  relator  applies  for  a  peremptory  writ  of  manda- 
mus to  compel  the  town  clerk  of  the  town  of  Bainbridge  to  print 
the  necessary  and  required  ballots  for  resubmitting  to  the  electors 
of  the  town  of  Bainbridge  the  four  propositions  enumerated  in  section 
16  of  the  liquor  tax  law.  The  electors  of  the  said  town  of  Bainbridge^ 
to  the  number  of  10  per  cent,  of  the  votes  cast  at  the  last  preceding 
•general  election,  prepared,  signed,  and  acknowledged  a  petition  in 
writing  in  due  form  of  law,  and  caused  the  same  to  be  ^ed  in  the 
town  clerk's  office  on  the  28th  day  of  January,  1899.  The  papers 
show  that  such  town  clerk  refused  to  have  printed  and  prepared  the 
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ballots  necessaiy  to  enable  the  electors  to  vote  upon  such  propositions 
at  the  coming  annual  town  meeting,  February  14,  1899.  The  town 
clerk  assigns  as  his  reason  for  such  refusal  that  the  petition  was  not 
filed  in  his  olBce  at  least  20  days  before  the  town  meeting. 

Section  32  of  the  town  law  (chapter  481,  as  renumbered  in  1897), 
formerly  section  34  of  chapter  669  of  the  Laws  of  1890,  reads  as 
follows: 

"No  proposition  or  otber  matter  than  the  election  of  officers,  shaU  be  voted 
upon  by  baUot  at  any  town  meeting,  unless  the  town  officers  or  other  persons 
entitled  to  demand  a  vote  of  the  electors  of  the  town  thereon,  shall,  at  least 
nrenty  days  before  the  town  meeting,  file  with  the  town  clerk  a  written  ap- 
plication, plainly  stating  the  question  they  desire  to  have  voted  upon,  and 
requestiog  a  rote  thereon  at  such  town  meeting." 

Subdivision  4  of  section  16  of  the  liquor  tax  law,  as  amended  by 
chapter  312  of  the  Laws  of  1897,  provides,  among  other  things,  that: 

'*The  same  questions  shaU  be  again  submitted  In  the  same  way  at  the 
annual  town  meeting  held  in  every  second  year  thereafter,  provided  the 
electors  of  the  town  to  the  number  of  ten  per  centum  of  votes  cast  at  the 
next  praeedliig  general  election  shall,  by  written  petition  signed  and  acknowl- 
edged by  such  electors  before  a  notary  pubUc  or  other  person  authorized  to 
take  acknowledgments  or  administer  oaths  and  duly  filed  with  the  officer, 
charged  with  the  duty  of  furnishing  ballots  for  the  election,  request  such 
submission.'* 

The  counsel  for  the  relator  claims  that  the  liquor  tax  law  is  a  law 
by  itself,  and  has  no  relation  to,  and  is  entirely  independent  of,  the 
town  law,  and  that  the  section  of  the  town  law  above  quoted  has  no 
application.  His  theory  is  that  the  words  ''duly  filed"  mean  that  the 
petition  shall  be  filed  with  the  town  clerk  or  officer  charged  with  the 
duty  of  preparing  the  ballots  within  a  reasonable  length  of  time,  and 
long  enough  to  enable  the  ofificer  to  prepare  and  have  printed  the 
proper  ballots.  I  think  his  contention  is  wrong.  The  resubmission 
of  the  questions  under  the  liquor  tax  law  is  peculiarly  a  town  matter. 
It  is  a  proposition  ''to  be  voted  upon  by  ballot"  at  a  town  meeting. 
Ballots  must  be  in  the  form  and  of  the  number  required  by  the  election 
law  for  voting  upon  other  propositions  or  questions,  and  in  all  other 
respects  the  balloting  upon  the  resulmiission  of  these  questions  must 
be  identical  in  manner  and  form  as  the  voting  upon  any  other  propo- 
sition which  could  be  lawfully  submitted  at  an  annual  town  meeting. 
The  course  of  legislation. upon  the  subject  of  giving  notice  to  the  dect- 
ors  of  towns  of  propositions  to  be  voted  upon  indicates  that  it  was  the 
intention  of  the  legislature  that  the  people  should  have  ample  notice  of, 
and  ample  time  to  consider,  all  propositions  to  be  thus  voted  upon. 
CTiapter  122  of  the  Laws  of  1883  provided  that  the  town  clerk  should 
pive  20  days'  notice  of  an  propositions,  to  be  voted  for  at  town  meet- 
ings, authorizing  the  raising  of  money  exceeding  the  sum  of  fSOO, 
and  such  vote  should  be  by  ballot.  The  town  law  of  1890,  as  above 
stated,  prohibited  the  voting  by  ballot  upon  "a  proposition  or  other 
matter,'^  except  the  election  of  officers,  unless  the  petition  should  be 
filed  at  least  20  days  before  the  town  meeting;  and  the  town  clerk  is 
directed  by  that  law  to  post,  conspicuously,  in  at  least  four  of  the  most 
public  places  in  town,  10  days'  notice  of  such  proposition. 

There  is  no  force  in  the  suggestion  of  counsel  that  the  town  law 
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has  no  application  because  it  was  passed  before  the  liquor  tax  law, 
which  authorized  for  the  first  time  the  submission  of  these  questions. 
The  town  law  is  general  and  sweeping  in  its  provisions,  and  was  in- 
tended not  only  to  apply  to  all  propositions  and  questions  which  could 
then  be  lawfully  submitted,  but  to  all  other  propositions  that  could 
thereafter  be  submitted  by  reason  of  subsequent  enactments.  More- 
over, the  legislature  is  presumed  to  have  enacted  the  liquor  tax  law, 
as  well  as  all  other  laws,  in  reference  to  the  statutes  then  in  force. 
There  is  nothing  in  the  liquor  tax  law  that  supersedes  or  repeals 
the  town  law,  either  expressly  or  by  implication.  Neither  is  there 
anything  in  such  law  repugnant  to  the  town  law,  bo  far  as  this  ques- 
tion is  concerned.  These  statutes  are  pari  materia,  and  relate  in 
some  degree  to  the  same  subject,  to  wit,  the  action  of  electors  at  town 
meetings;  and,  under  well-settled  rules  of  construction,  force  and 
effect  should  be  given  to  both  statutes. 

The  legislature  did  not,  intend  to  leave  the  question  of  the  time 
of  filing  to  the  discretion  of  each  town  clerk  in  each  particular  case. 
What  might  seem  a  rea^nable  time  to  one  derk  might  not  seem  so 
to  another.  There  would  be  endless  confusion.  Courts  would  be 
constantly  called  upon  to  define  what  a  reasonable  length  of  time  in 
each  particular  case  should  be,  and  in  many  cases  the  public  would  get 
very  little,  if  any,  notice  of  so  important  a  proposition.  It  must  be 
observed,  also,  tiiat  the  words  "duly  filed"  are  used  in  the  statute. 
These  words  mean  something  more  than  the  mere  act  of  filing.  The 
word  "duly"  means  according  to  some  rule  of  law.  The  statute  is  the 
same  as  though  it  read  "filed  in  accordance  with  law."  In  Brownell 
V.  Town  of  Greenwich,  114  N.  Y.  518,  22  N.  E.  24,  it  was  held  by 
the  court  of  appeals  (Vann,  J.,  writing  the  opinion  of  the  court)  that 
"duly,"  in  legal  parlance,  means  according  to  law;  that  "it  does  not 
relate  to  form,  merely,  but  includes  form  and  substance,  both."  I  am 
satisfied  that  the  words  "duly  filed"  mean  according  to  the  statute 
governing  the  subject  of  filing  the  petition,  to  wit,  the  town  law.  The 
statute  is  mandatory,  and  prohibits  a  vote  by  ballot  unless  the  petition 
shall  have  been  filed  20  days.  The  clerk  had  no  discretion.  It  follows, 
therefore,  that  the  town  clerk  was  right  in  refusing  to  prepare  and 
print  the  ballots  for  the  reason  that  the  petition  had  not  been  filed  in 
his  office  20  days  before  the  ensuing  town  meeting. 

The  application  for  the  writ  is  denied,  but,  as  the  question  is  a  new 
one,  no  costs  are  allowed. 


LOOIS  V.  BXJREKA  CLUB. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    January  18,  1899.> 

Icy  Sidewalks— Negligbncb— Evidence. 

Evidence  that  for  several  days  water  coming  off  from  defendant's 
house  had  been  allowed  to  run  down  the  driveway  beside  It  onto  the 
sidewalk,  and  there  freeze,  and  that  defendant's  servants  had  dug  a 
channel  taking  it  onto  the  sidewalk,  where  it  formed  ice,  on  which  plain- 
tiff slipped,  is  sufficient  to  authorize  a  finding  of  negligence. 

Appeal  from  trial  term. 
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Action  by  Cora  C.  Loois  against  the  Eureka  Club.  Prom  a  judg- 
ment dismissing  the  complaint  on  the  merits,  entered  on  a  nonsuit 
granted  at  the  dose  of  plaintiff's  evidence,  and  from  an  order  denying 
a  motion  for  a  new  trial  made  on  the  minutes,  plaintiff  appeals.  Be- 
rersed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLEOT,  ADAMS,  WARD, 
and  McLENNAN,  JJ. 

David  N.  Salisbury,  for  appellant 
David  Hays,  for  respondent 

POLLETT,  J.  This  action  vras  begun  February  14, 1895,  to  recover 
damages  for  personal  injuries  caused,  it  is  alleged,  by  the  negligence 
of  the  defendant  The  defendant  is  a  domestic  corporation  organ- 
ized as  a  social  dub,  under  chapter  267  of  the  Laws  of  1875,  which  was 
repealed,  except  section  7,  by  chapter  559  of  the  Laws  of  1895  (Mem- 
boiBhip  Corporations  Law).  During  the  year  1892  the  defendant  was 
the  owner  and  occupant  of  a  club  house  on  the  west  side  of  North 
Clinton  street,  in  the  city  of  Rochester.  On  the  north  side  of  the 
club  house  was  a  driveway  by  which  carriages  entered  the  grounds 
of  the  club  from  the  street  and  returned  from  the  grounds  to  the 
street  January  16,  1892,  the  plaintiff,  then  aged  28  years,  was  em- 
ployed in  the  store  of  Sibley,  Lindsay  &  Curr;  and  in  returning  to  her 
home  from  the  store  in  the  evening  of  that  day  she  slipped  on  the 
ice  which  had  been  allowed  to  accumulate  on  the  sidewalk  at  or  near 
the  driveway,  and  broke  one  of  the  bones  of  her  left  ankle,  causing  her 
great  pain  and  much  loss  of  time,  and  from  the  effects  of  the  injury 
ahe  has  never  recovered.  It  appears  by  the  undisputed  evidence 
that  the  water  which  came  from  the  north  side  of  the  defendant's  roof 
was  allowed  to  flow  along  the  driveway  and  cover  the  sidewalk,  and 
there  freeze.  The  defendant's  servants,  to  facilitate  the  discharge  of 
water  from  its  grounds,  cut  a  gutter,  which  gathered  the  water  and 
carried  it  onto  and  over  the  sidewalk.  This  gutter  or  channel  is  said 
to  have  been  about  a  foot  in  width.  The  plaintiff  testified  tiiat  she 
thought  the  stream  of  water  which  had  been  allowed  to  flow  over  the 
sidewalk  when  she  had  previously  passed  by  there  was  about  two 
inches  deep,  and  that  it  continued  to  run  until  it  froze.  She  testified 
that  when  she  passed  over  the  walk  at  noon  of  the  day  of  the  acci- 
dent the  sun  was  shining  and  the  water  flowing,  and  that  the  water 
ran  down  the  walk  towards  Franklin  street,  and  across  the  next 
driveway  into  the  gutter  in  front  of  the  next  building.  She  testified 
that  the  ice  was  in  ridges,  with  a  rough,  uneven  surface;  that  the  gut- 
ter was  cut  down  into  the  ice  and  snow  as  far  back  from  the  walk 
as  she  could  see.  The  plaintiff's  sister  testified  that  in  the  after- 
noon of  the  day  of  the  accident  she  passed  this  driveway,  and  that 
the  ice  on  its  surface  was  very  thick,  and  the  gutter  through  which 
the  water  flowed  from  the  grounds  of  the  club  was  visible,  and  that 
she  had  seen  water  flowing  through  it.  She  testified  that  the  ice  was 
thick — six  indies  in  places,  often  more — and  ^^umpy."  Bertha  Ihrig 
testified  that  January  16,  1892,  between  12  and  1  o'clock,  she  passed 
by  the  club  house,  and  saw  water  flowing  over  the  sidewalk  in  front 
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of  defendant's  driveway,  which  came  from  defendant's  grounds;  that 
there  wa&  ice  on  the  walk  over  which  the  water  was  flowing,  and  that 
it  was  then  freezing;  that  she  had  trouble  in  passing  over  the  walk, 
and  nearly  slipped  and  fell.  She  said  that  the  water,  when  it  reached 
the  sidewalk,  flowed  all  over  it,  on  both  sides  of  the  driveway  in  front 
of  the  clnb,  and  in  front  of  her  sister's  place,  which  was  the  next  house 
north.  Ernest  L.  Miller  testifled  that  he  resided  in  January,  1892, 
in  the  house  next  north  of  the  club,  and  had  lived  there  for  16  years; 
that  prior  to  the  16th  of  January  he  had  been  conflned  to  his  bedroom, 
which  faced  towards  the  club  house,  and  that  he  saw  defendant's 
employes  working  about  the  grounds  on  the  morning  of  the  day  of 
the  accident,  saw  them  picking  there,  and  saw  lots  of  water  running 
down  into  the  cellarway  of  the  club.  Emma  Miller  testified  that  she 
passed  along  the  walk  on  the  16th  of  January,  1892,  and  that  she 
stepped  into  a  lot  of  water  running  across  the  sidewalk  at  the  drive- 
way, and  that  the.water  came  from  the  club-house  property,  and  that 
she  fell  on  the  walk  by  the  club  house.  Augustus  C.  Banks  testifled 
that  he  observed  the  walk  in  front  of  the  club  house  two  or  three  days 
before  the  accident,  and  shortly  after  the  accident,  and  that  he  saw 
water  running  from  defendant's  land  down  the  driveway  over  the 
sidewalk,  and  freezing  as  it  ran,  and  that  he  saw  a  person  cutting  a 
channel  from  the  back  of  defendant's  grounds  down  to  the  street  on 
the  north  side  of  the  driveway,  and  liat  he  saw  the  water  running 
through  this  channel  across  the  sidewalk.  He  testified  that  he  was 
a  plumber,  and  that  he  saw  water  coming  from  a  conductor  pipe  lead- 
ing into  the  ground,  and  that  water  came  right  up  out  of  it;  that 
the  conductor  led  the  water  from  the  roof  to  a  sewer;  that  the  water, 
instead  of  entering  the  sewer,  flowed  through  the  gutter  over  the 
sidewalk.  Other  evidence  of  the  same  character  was  given,  but  I 
think  enough  has  been  quoted  to  show  that  there  was  evidence  which 
would  have  authorized  tibie  jury  to  have  found  that  the  defendant  waa 
negligent  in  permitting  water  to  flow  from  its  grounds  over  this  side- 
walk for  this  length  of  time,  and  allow  it  to  freeze  there.  The  evi- 
dence in  the  case  is  suflScient  to  authorize  the  jury  to  have  found  that 
the  plaintiff  did  not  by  her  own  negligence  contribute  to  the  acci- 
dent.   The  court  erred  in  granting  a  nonsuit. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur,  except 
WARD,  J.,  not  voting. 


(37  App.  Dlv.  465.) 

McCREDT  V.  THRUSH. 

(Supreme  Court,  Appellate  Division,  First  Department    February  10,  1899.) 

1.  Insurance  —  Lloyd's  Policy  —  Undebwhitbrs*  Liability  —  Attorney  in 
Fact. 

A  Lloyd^s  policy  provided  that  no  action  should  be  brought  thereon 
except  as  against  the  attorney  in  fact  of  all  the  underwriters,  who  agreed 
to  abide  the  result  of  such  suit  as  fixing  the  individual  liability  of  each. 
Hdd,  that  the  assured  was  entitled  to  sue  such  attorney  in  fact  for  the 
whole  loss  sustained,  and  in  that  action  have  the  individual  UabilUy  of 
each  underwriter  determined. 
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A  Lloyd's  policy  proTlded  that  each  underwriter  should  be  liable  for 
one-sixteenth  of  the  loss,  and  that  no  action  should  be  brought  except 
against  one  of  their  number  as  attorney  in  fact  for  all.  A  loss  having 
been  sustained,  plaintiff  sued  the  attorney  in  fact  in  his  representatiye 
capacity,  but  demanded  Judgment  only  for  his  share  of  the  loss,  which 
waa  recovered  and  satisfied.  Hdd,  that  plalntiil  was  precluded  by  such 
Judgment  and  satisfaction  from  thereafter  suing  the  other  underwriters. 

Action  by  Charles  A.  McCredy  against  Henry  Thrush.  There 
was  a  judgment  for  plaintiff,  and  defendant  moved  for  a  new  trial  on 
exceptions.  Motion  ordered  to  be  heard  at  the  appellate  division. 
Exceptions  sustained,  and  new  trial  ordered. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIK,  BAR- 
RETT,  RTIMSEY,  and  INGRAHAM,  J  J. 

Menken  Bros.  (Perdval  S.  Menken,  of  counsel),  for  the  motion. 
Lorenzo  Bemple,  opposed. 

INGRAHAM,  J.  This  action  was  brought  to  recover  the  amount 
of  the  loss  sustained  by  the  plaintifiF  under  a  policy  of  insurance 
whereby  certain  underwriters,  represented  by  and  acting  through 
Daniel  Woodcock,  as  attorney  in  fact,  agreed  to  insure  the  plaintiflP's 
assignor  against  all  loss  or  damage  by  fire  to  certain  8X>eciflcally 
described  property,  to  an  amount  not  exceeding  f  2,000.  This  policy 
contained  the  following  provision: 

''No  action  shaU  be  ^brought  to  enforce  the  provisions  of  this  policy  except 
against  the  general  manager,  as  attorney  in  fact,  and  representing  all  of  the 
onderwriters,  and  each  of  the  underwriters  hereby  agrees  to  abide  the  result  of 
any  suit  so  brought  as  fixing  his  individual  responsibility  hereunder.  Judg- 
ment entered  in  such  an  action  shaU  be  satisfied  out  of  the  premiums  In  the 
bands  of  the  underwriters  unexpended;  if  such  premiums  shaU  be  insuffi- 
cient, then  out  of  the  deposit  made  by  the  several  underwriters;  if  both  shaU 
be  insufficient,  then  out  of  the  individual  liability  of  the  several  underwriters^ 
as  hereinbefore  expressed  and  limited;  but  in  no  case  shaU  the  judgment 
bhid  the  property  of  the  said  general  manager  to  a  greater  extent  than  his 
ttsbiUty  as  an  individual  underwriter." 

The  underwriters'  names  were  subscribed  to  the  policy,  and  each 
underwriter  undertook  to  be  liable  for  the  sum  of  f  142.85.  Hie  com- 
idaint  alleges  the  execution  and  delivery  of  the  policy  of  insurance, 
the  destruction  by  fire  of  the  property  insured,  and  that  by  reason 
thereof  there  became  due  to  the  insnred  from  the  defendant  the  sum 
of  f  142.85.  It  alleges  the  provision  of  the  policy  before  referred  to, 
and  the  assignment  of  the  daim  to  the  plaintiff;  that  in  the  month 
of  December,  1896,  an  action  was  brought  in  this  court  by  the  plain- 
tar  against  the  said  Daniel  Woodcock,  as  such  attorney  in  fact,  to 
recover  from  him  the  amount  due  from  one  individual  underwriter 
under  said  policy  of  insurance  according  to  the  terms  thereof,  in 
wUch  complaint  the  plaintiff  set  forth  the  above  allegations  as  to  the 
issuiiig  of  the  policy,  the  loss  thereunder,  and  the  liability  of  the 
underwriters  thereunder;  that  the  said  Daniel  Woodcock  was  duly 
served  with  the  smnmons  and  complaint  in  said  action;  tiiat  he 
appeared  therein  by  attorney,  and  judgment  was  therein  entered  in 
favor  of  this  plaintiff  and  against  said  defendant  for  the  sum  of  j 
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1142.85,  principal,  with  interest  thereon  frcwn  the  Ist  day  March,  1896, 
with  the  costs  of  said  action.  The  answer,  after  putting  in  issae 
certain  of  the  allegations  of  the  complaint,  upon  information  and  belief 
denies  the  allegation  that  in  the  montiii  of  December,  1896,  an  action 
was  brought  in  this  court  by  this  plaintiff  against  the  said  Daniel 
Woodcock,  as  such  attorney  m  fact,  to  recover  from  him  the  amount 
due  from  one  individual  underwriter  under  said  policy  of  insurance 
according  to  the  terms  thereof;  and  for  a  separate  defense  alleges  that 
the  plaintiff  commenced  an  action  against  the  said  Daniel  Woodcock, 
as  attorney  for  the  underwriters  of  the  Insurers'  Alliance,  to  recover 
a  loss  occurring  under  a  policy  of  insurance  therein  alleged  to  have 
been  issued  by  said  Woodcock  to  the  insurer  mentioned  in  said  policy; 
and  that  the  plaintiff  in  said  action  demanded  judgment  against  the 
defendant,  said  Daniel  Woodcock,  as  attorney  for  the  underwriters 
of  the  Insurers'  Alliance,  for  the  sum  of  {142.85,  with  interest  thereon 
and  costs;  that  the  plaintiff  recovered  judgment  for  the  full  amount 
prayed  for  in  the  said  complaint,  with  interest,  costs,  and  disburse- 
ments; and  that  the  said  judgment  therein  was  duly  paid  and  satis- 
fled,  and  that  by  reason  thereof  no  indebtedness  now  exists  between 
this  defendant  and  the  plaintiff  by  reason  of  any  allcfged  liability  under 
the  said  alleged  policy,  and  that  the  plaintiff  has  been  fully  paid. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  judgment  roll  in 
the  case  of  this  plaintiff  against  Daniel  Woodcock,  as  attorney  for 
the  underwriters  of  the  Insurers'  Alliance,  and,  having  proved  the 
demand  and  the  assessment  to  the  plaintiff,  rested.  The  defendant 
then  offered  in  evidence  a  transcript  of  the  county  clerk  showing  the 
payment  of  the  judgment  obtained  by  the  plaintiff  against  Wood- 
cock, as  attorney  in  fact  for  the  underwriters,  and  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  judgment  against  the  attor- 
ney and  manager,  upon  which  the  suit  rested,  had  been  paid  and  satis- 
fied of  record,  and  that,  therefore,  there  existed  now  no  liabOity,  under 
the  terms  of  the  policy,  upon  which  this  defendant  could  be  held 
liable  in  this  action,  and  therefore  that  the  action  cannot  be  sus- 
tained. The  plaintiff  then  moved  that  a  verdict  be  directed  in  his 
favor.  The  court  directed  a  verdict  in  favor  of  the  plaintiff,  and 
ordered  the  exceptions  to  be  heard  in  the  first  instance  in  this  court. 

The  judgment  in  the  action  against  Woodcock  adjudged  that 
"Charles  A.  McCredy,  the  plaintiff,  do  recover  of  Daniel  Woodcock 
(as  attorney  of  the  underwriters  of  the  Insurers'  Alliance),  the  defend- 
ant, the  sum  of  one  hundred  and  fifty  dollars  and  fifty-nine  cents,  the 
amount  claimed,  and  interest,  with  twenty  dollars  and  eleven  cents 
costs  and  disbursements,. amounting  in  the  whole  to  the  sum  of  one 
hundred  and  seventy  and  ^®/ioo  dollars  (f  170.70),  and  that  said  plain- 
tiff have  execution  therefor." 

The  questions  arising  under  policies  of  this  character,  and  the  lia- 
bility of  underwriters  thereunder,  have  been  several  times  presented 
to  this  court  in  late  cases.  In  Leiter  v.  Beecher,  2  App.  Div.  577,  37 
N.  Y.  Supp.  1114,  which  was  an  action  by  an  insurer  who  had  sus- 
tained a  loss  against  the  attorney  in  fact  of  the  underwriters  for  the 
full  amount  of  the  loss,  Mr.  Justice  Humsey,  in  delivering  the  opinion 
of  the  court,  said: 
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'The  troe  construction  of  the  contract  Is  that  the  fact  of  the  liability  of 
the  underwriters,  when  a  claim  Is  made  under  this  policy,  and  the  amount 
to  be  paid  by  each  one,  if  there  is  a  liability,  is  to  be  ascertained  by  this 
action.  It  is  of  the  same  nature  as  the  ordinary  contract  in  a  policy  of  In- 
siumnee  providing  for  an  arbitration  to  be  had  in  case  of  a  disagreement 
between  the  parties.  •  •  •  Within  the  rule  laid  down  In  the  case  of  In 
re  New  York,  L.  &  W.  R.  Co.  [98  N.  Y.  450],  the  contract  would  authorize  the 
court  to  fix  the  total  sum  to  be  paid,  and  apportion  it  among  the  principals 
who  are  parties  to  the  contract,  and  who  have  In  It  agreed  that  that  very 
thing  might  be  done." 

The  case  of  Compton  v.  Beecher,  17  App.  Div.  38,  44  N.  Y.  Supp, 
887,  was  an  action  upon  a  policy  ^nxilar  to  the  one  in  question.  In 
the  policy  in  that  case  it  was  provided: 

**No  action  shaU  be  brought  by  the  assured  to  enforce  the  proYisions  of  this 
policy  except  against  the  attorneys  in  fact,  as  representing  all  of  the  under- 
writers, and  each  of  the  underwriters  hereby  agrees  to  abide  the  result  of 
any  suit  so  brought,  as  fixing  his  indiyldual  responsibility  hereunder." 

It  was  contended  in  that  case  that  the  action  conld  not  be  main- 
tained against  the  attorneys  in  fact.  It  was  hdd,  following  Leiter  v. 
Beecher,  supra,  that  an  action  to  recover  the  whole  amount  of  the 
loss  coold  be  maintained  by  the  insured;  and  that  a  judgment  re- 
quiring that  the  amount  of  the  loss  should  be  paid, — First,  out  of  the 
unexpended  premiums  on  hand;  second,  if  not  paid  from  that  fund, 
out  of  the  fund  established  by  the  deposit  by  each  of  the  underwriters; 
and,  in  case  it  was  not  paid  out  of  either  fund,  the  amount  should  be 
paid  by  the  16  underwriters,  at  f  187.51  each, — ^was  proper. 

Under  a  policy  of  this  character,  therefore,  it  is  settled  that  the 
insured  may  maintain  an  action  against  the  attorney  in  fact  for  the 
underwriters  to  recover  the  full  amount  of  the  loss  sustained  under 
the  policy.  In  such  an  action,  the  insured  can  have  the  amount  of 
tiis  loss  ascertained  and  determined,  and  the  amount  of  the  individual 
liability  of  the  underwriters  (in  case  the  judgment  could  not  be  satis- 
fied out  of  the  fund  provided  for  by  the  contract  of  insurance)  settled; 
and,  in  the  event  of  the  plaintifF  failing  to  collect  the  amount  due  to 
hun  from  the  attorney  in  fact,  in  an  action  to  enforce  the  liability  of 
the  individual  underwriters,  they  would  be  bound  by  the  judgment 
so  far  as  it  determined  the  amount  of  the  loss  and  the  amount  for 
which  eadi  individual  underwriter  was  liable.  And  it  necessarily 
follows  that  in  such  an  action,  commenced  against  the  attorney  in 
fact,  as  representing  all  the  underwriters,  the  recovery  of  a  judgment, 
and  the  satisfaction  thereof  by  the  attorney  in  fact,  would  be  a  bar 
to  any  action  commenced  by  the  assured  against  the  underwriters 
upon  their  individual  liability.  It  is  too  well  settled  to  be  questioned 
that  where  a  party  has  one  distinct  cause  of  action,  and  recovers  upon 
it,  that  judgment  is  a  bar  to  any  subsequent  enforcement  of  that 
cause  of  action,  although  it  subsequently  appears  that  the  amount  of 
his  liability  is  much  less  than  he  would  have  been  entitled  to.  As  was 
said  by  Jndge  Andrews  in  the  case  of  Perry  v.  Dickerson,  85  N.  Y. 
345: 

"In  order  to  establish  an  identity  between  the  causes  of  action  in  the  two 
suits,  it  is  not  necessary  that  the  claim  made  In  the  first  action  embraced  the 
same  items  sought  to  be  recovered  In  the  second.  It  is  suflicient,  to  bring 
the  second  within  the  estoppel  of  the  former  Judgment,  that  the  cause  of 
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action  In  tbe  fofrmer  suit  was  tte  same,  aad  tbat  the  dasiag«fl  or  rights 
elalmed  in  the  seeond  suit  were  Hemn  or  parts  of  the  same  sioigle  cause  of 
action  upon  whlcii  the  first  action  was  founded.  The  law  to  prere&t  vexa- 
tloua  or  oppresalTe  litigation  forbids  the  splitting  up  of  one  single  or  entire 
cause  of  action  into  parts,  and  the  bringing  of  separate  actions  for  eai^; 
and  neither  in  this  way,  nor  by  withholding  proof  of  particular  items  on  the 
trial,  or  by  formally  withdrawing  them  from  the  consideration  of  the  jury, 
can  the  effect  of  the  judgment,  as  a  complete  adjudication  of  the  entire  cause 
of  action,  be  prerented.  There  can  be  but  one  recovery  for  an  injury  from  a 
single  wrong,  however  numerous  the  items  of  damage  may  be,  and  but  one 
action  for  a  single  breach  of  contract" 

See,  also,  Secor  v.  Sturgis,  16  N.  Y.  548;  Samuel  v.  Casualty  Co., 
76  Hun,  308,  27  N.  Y.  Supp.  741. 

It  appears  that  the  plaintiff,  having  a  claim  under  this  policy  for 
the  loss,  commenced  an  action  against  Daniel  Woodcock,  as  attorney 
of  the  underwrites  of  the  Insurers'  Alliance.  He  alleged  in  his  com- 
plaint the  issuing  of  the  policy  of  insurance  here  sued  on;  that  the 
underwriters  named  in  such  policy  of  insurance  had  appointed  the 
defendant,  Daniel  Woodcock,  their  attorney  in  fact  for  all  purposes 
connected  with  or  relating  to  the  carrying  on  of  their  business  as 
Insurers  as  aforesaid,  and  for  all  other  purposes  set  forth  in  the 
policy;  that  the  policy  contained  a  provision  that  no  action  should 
be  brought  thereunder  except  as  against  their  attorney  in  fact,  who  is 
the  said  Daniel  Woodcock;  that  it  was,  in  and  by  the  said  policy  of 
insurance,  represented  that  it  was  secured  by  deposits  in  certain 
banks  of  the  trust  company,  but  that  said  representations  were  false 
and  fraudulent,  and  that  at  the  time  of  the  issuing  of  said  policy  there 
was  no  fund  deposited  in  said  banks  (the  Mechanics'  National  Bank, 
or  Manhattan  Safe-Deposit  Company  of  New  York  City,  or  Hamilton 
Trust  Company  of  Brooklyn)  to  secure  the  said  policy.  Wherefore 
the  plaintiff  demanded  judgment  against  the  defendant  for  a  sum  of 
money. 

The  i^intiff  had  no  cause  of  action  against  Daniel  Woodcock,  as 
attorney  in  fact  of  the  underwriters  of  tte  Insurers'  Alliance  to  re- 
cover for  any  amount  that  he  was  liable  for  individaally.  Under  this 
policy  of  insurance,  as  alleged  in  the  complaint,  the  action  must,  in 
the  first  instance,  be  brought  against  the  attorney  in  fact  of  all  the 
underwriters.  At  any  rate,  Woodcock,  as  such  attorney  in  fact,  was 
not  resp<Hisible  to  the  plaintiff  for  any  indiyidual  obligation  as  an 
underwriter.  Whatever  liability  there  was  upon  his  individual  obli- 
gation as  an  underwriter  must  be  enforced  against  him  individually; 
and,  when  he  was  sued  as  attorney  in  fact  of  the  underwriters,  the 
only  cause  of  action  that  existed  against  him  in  that  capacity  was 
that  upon  the  contract  of  insurance,  which  provided  for  an  action  to 
recover  for  the  loss  sustained  by  the  insured,  the  judgment  to  be 
entered  in  such  an  action  to  be  satisfied  out  of  a  specific  fund,  speci- 
fied in  the  policy  of  insurance. 

It  is  not  necessary  to  determine  whether  or  not  this  i;»rovision  tliat 
no  action  could  be  maintained  against  the  individual  underwriters 
would  be  rendered  inoperative  by  reason  of  the  failure  of  the  under- 
writers to  provide  the  fund  specified  in  the  policy  of  insurance  from 
whidi  the  amount  of  the  loss  was,  in  the  first  instance,  to  be  payable. 
The  plaintiff  sued  the  general  manager  as  agent  of  tfa^nndenTriters, 
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Jod  «I>^[«d  in  his  couplaiiit,  not  that  there  was  no  fond  at  the  time 
of  tke  coamieiiceiBeirt  el  the  action  from  winch  the  policy  could  be 
paid,  bat  that  when  the  policy  was  issoed  there  was  no  aach  fimd 
deposited.  The  plaintiff,  therefore,  haying  the  right  and  having  agreed 
to  sae  this  general  manager,  as  agent  of  all  the  underwriters,  before 
enforcing  any  individual  liability  of  the  underwriters,  commenced 
this  action  against  the  g^ieral  manager  as  attorney  of  the  under- 
writers of  the  Insurers'  Alliance,  alleging  the  facts  necessary  to  sus- 
tain his  cause  of  action  for  the  whole  loss.  He  entered  judgmait  in 
the  action  for  the  amount  that  he  claimed  he  was  entitled  to,  and 
that  judgment  was  satisfied.  We  must  hold,  ai^lying  the  principle 
before  dted,  that  the  satisfaction  of  that  judgment  satisfied  the  right 
of  action  in  favor  of  this  plaintiff  against  these  underwriters  upon  the 
policy  set  forth  in  the  complaint,  and  that  no  liability  existed  subse- 
qnent  to  the  satisfaction  of  that  judgment  against  any  of  the  individ- 
ual underwriters. 

It  follows  that  the  exceptions  must  be  sustained,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


;:J7  App.  Dlv.  355.) 

CHAPMAN  V.  OGDEN  et  al.  (two  cases). 

<Snpreme  Court,  Appellate  Division,  First  Department    Febraar^  10,  1899.) 

1.  Bills  and  Notks— Indohsebs— Considehation. 

A  firm  was  indebted  to  plaintiff  both  on  contract  and  on  a  debt  arising 
In  tort.  In  satisfaction  of  wlilch  plaintiff  agreed  to  accept  indorsed  notes. 
At  the  firm's  request  the  indorsements  were  made,  notes  dellTered,  and 
the  Indebtedness  canceled.  Hdd,  that  there  was  a  valuable  consideration 
for  the  Indorsements,  since  plaintiff,  on  the  str^igth  of  them,  released 
the  firm  from  remedies  which  he  had  for  the  collection  of  his  claim. 
1  Same^Notice  of  Protest. 

In  an  action  on  a  note,  it  Is  immaterial  whether  or  not  a  notice  of  pro- 
test vas  maUed,  where  defendant  admits  in  writing  the  receipt  of  such 
notice. 

Appeal  from  trial  term,  New  York  county. 

Consolidated  actions  by  Caroline  G.  Chapman  against  Josephine 
Ogden  and  others,  and  against  John  B.  Ogden,  Jr«  From  a  jud^ent 
for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTEB- 
SON,  (XBRIEN,  and  INGBAHAM,  J  J. 

W.  L.  Snyder,  for  appellants. 
G.  M.  Bayne,  for  respondent. 

VAN  BRUNT,  P.  J.  These  actions  were  originally  brought  as  one 
action  npon  two  promissory  notes  made  by  John  B.  Ogden  and  in- 
dorsed l^^  the  other  defendants.  John  B.  Ogden  answered  sep- 
arately, and  John  B.  C^den,  Jr.,  answered  on  behalf  of  the  other 
defendants  Ogden.  The  plaintiff's  counsel  having  contended  that 
wch  defendant  should  hare  verified  the  answer,  the  action  ^was  sev- 
ered as  to  the  defendants  Josephine  E.  Ogden  and  Charlotte  fi.  Ogden, 
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and  they  were  declared  to  be  in  default.  Tfada  default  was  opened, 
and  they  were  subsequently  allowed  to  answer,  whereupon  each  de- 
fendant filed  a  separate  answer,  and  all  the  appellants  filed  affida- 
vits denying  the  receipt  of  notice  of  protest.  The  issues  in  both, 
actions  presenting  precisely  the  same  question,  the  cases  were  tried 
together,  and  the  same  testimony  and  proceedings  were  made  applica- 
ble to  each  by  stipulation.  The  evidence  showed  that  in  1890  and 
1891  the  firm  of  Morehead  &  Ogden  was  engaged  in  the  brokerage 
business  in  the  city  of  New  York,  and  was  composed  of  Franklin  C. 
Morehead  and  John  R  Ogden.  The  firm  was  indebted  to  the  plain- 
tiff for  moneys  deposited  by  her  with  the  firm  in  the  sum  of  f 2,271.20, 
and  in  addition  ^e  had  a  claim  against  them  for  {2,358.35  for  the 
conversion  of  two  bonds  belonging  to  her  which  she  had  left  with 
them.  Demand  being  made  upon  said  firm  for  a  return  of  the  bonds 
and  for  payment  of  the  open  account,  it  was  finally  arranged  that  the 
plaintiff  should  accept  in  full  settlement  of  her  claim  against  More- 
head  &  Ogden  the  two  notes  mentioned  in  the  complaint, — one  for 
f  2,271.20,  the  amount  of  the  open  account,  and  the  other  for  f 2,358.35, 
the  value  of  the  bonds;  said  notes  to  be  payable  on  demand,  to  draw 
interest  from  date,  and  to  be  indorsed  by  Josephine  E.  Ogden,  John  R. 
Ogden,  Jr.,  and  Charlotte  S.  Ogden.  The  said  notes  were  delivered 
and  accepted  in  full  settlement  of  the  claims  of  the  plaintiff  against 
Morehead  &  Ogden.  Accompanying  the  notes  was  an  agreement 
under  seal  of  Josephine  E.  Ogden,  by  which  she  admitted  having 
indorsed  the  notes  freely  and  voluntarily  and  for  a  valuable  consid- 
eration, and  by  which  she  undertook  and  agreed  to  pay  the  notes, 
waiving  any  defenses,  legal  or  equitable,  for  any  cause,  that  she  might 
have  to  any  action  against  her  for  the  recovery  of  both  or  either  of 
said  notes,  or  any  amount  unpaid  thereof.  The  notes  and  agreement 
were  dated  August  28,  1891,  Subsequently  the  defendants  Josephine 
E.  Ogden,  John  R.  Ogden,  Jr.,  and  Charlotte  S.  Ogden  executed  an 
instrument  bearing  date  the  30th  of  October,  1891,  whereby,  among 
other  things,  in  consideration  of  the  plaintiff  not  bringing,  suit  be- 
fore the  1st  of  November,  1891,  and  for  other  valuable  considerations, 
they  admitted  that  said  notes  were  duly  and  in  due  time  presented 
for  payment,  but  were  not  paid,  and  that  said  notes  were  in  due  time 
protested;  and  each  of  them  admitted  the  receipt  of  due  and  timely 
notice  of  nonpayment  of  said  notes,  and  of  the  protest  of  said  notes 
for  nonpayment.  Then  followed  a  reiteration  of  the  statement  as  to 
indorsement  for  value,  and  the  waiver  of  all  defenses,  legal  or  equita- 
ble. This  paper,  however,  was  not  delivered  until  the  4th  of  No- 
vember, 1891.  Evidence  of  protest  by  the  notary  was  also  offered, 
who  swore  to  the  mailing  of  the  notice  of  protest;  but  upon  cross- 
examination  it  would  appear  that  he  knew  nothing  about  it,  and  had 
no  present  recollection  as  to  whether  he  mailed  the  notices  or  not. 
Upon  this  state  of  facts  the  defendants'  counsel  asked  to  go  to  the 
jury  upon  all  the  issues,  but  a  verdict  was  directed  in  favor  of  the 
plaintiff,  and  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

It  is  undoubtedly  true,  as  claimed  by  the  counsel  for  the  appellants, 
that,  this  controversy  being  between  the  original  parties  to  the  instru- 
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ments,  any  defenses  which  the  indorsers  might  have  to  the  notes 
would  be  available;  but  it  seems  to  be  claimed  upon  the  part  of  the 
appellants  that,  because  the  indorsers  received  no  consideration,  there- 
fore no  liability  exists  upon  the  contract  of  indorsement,  notwith- 
standing that  the  notes  may  have  been  indorsed  for  the  accommoda- 
tion of  the  maker,  and  appropriated  by  the  maker  to  the  very  purpose 
for  which  they  were  intended,  namely,  the  payment  of  his  indebted- 
ness. In  this  we  think  the  learned  counsel  is  in  error.  It  is  diffi- 
cult to  see  what  accommodation  there  would  be  in  an  instrument, 
aniess  it  could  be  used  by  the  person  for  whom  the  same  was  made. 
In  the  case  at  bar  the  firm  of  Morehead  &  Ogden  were  indebted  to 
the  plaintiff  upon  a  contractual  indebtedness,  and  also  upon  an  in- 
debtedness arising  in  tort.  The  plaintiff  agreed  to  accept  these  in- 
dorsed notes  in  payment  of  both  of  these  claims,  and  at  the  request 
of  the  maker  of  the  notes  the  indorsements  were  made,  the  notes 
deliyered,  and  the  indebtedness  canceled.  It  is  undoubtedly  true 
that  there  is  no  evidence  in  the  case  that  the  payee  of  the  note  agreed 
to  forbear  for  any  length  of  time  the  collection  of  her  debt  from 
the  firm  of  Morehead  &  Ogden.  But  fhe  evidence  is  beyond  dispute 
that  by  taking  these  notes  she  released  the  firm  from  remedies  which 
she  had  against  them  for  the  collection  of  her  claim;  and  the  indebt- 
edness of  Morehead  &  Ogden  became  merely  that  of  surety,  where 
th^  had  been  principals,  and  was  simply  of  a  contractual  nature, 
whereas  a  portion  of  it  had  before  been  of  a  different  character,  for 
the  enforcement  of  which  she  had  remedies  which  by  the  acceptance 
of  the  notes  she  relinquished.  It  is  true,  as  claimed  by  the  counsel 
for  the  appellants,  that,  until  notes  come  into  the  hands  of  a  bona  fide 
holder  for  value,  the  defense  of  want  of  consideration  is  a  good  de- 
fense, and  available  to  the  indorser  against  the  plaintiff,  who  parted 
with  nothing  on  the  strength  of  the  indorsement.  But  it  seems  to 
as  that  the  facts  above  stated  are  lost  sight  of,  namely,  that  the  plain- 
tiff upon  the  receipt  of  these  notes  did  give  up  rights,  and  was  a 
holder  for  a  valuable  consideration.  Insurance  Go.  v.  Church,  81 
N.  T.  218;  Fleischmann  v.  Stern,  90  N.  Y.  110;  Mayer  v.  Heidelbach, 
123  N.  Y.  332,  25  N.  E.  416;  In  re  Utica  Nat.  Brewing  Co.,  154  N.  Y. 
272,  48  N.  E.  521.  Upon  this  branch  of  the  case,  we  do  not  think 
that  the  instrument  of  October  30th  had  any  probative  force.  It  was 
not  delivered  until  after  the  time  of  forbearance  mentioned  therein 
had  elapsed,  and  consequently  there  could  have  been  no  forbearance 
resulting  from  the  execution  of  that  paper. 

It  is  urged  that  in  any  event  the  defendants  were  entitled  to  go 
to  the  jury  upon  the  question  whether  the  notices  of  protest  had  been 
mailed.  This  would  have  been  so,  had  the  plaintiff's  case  depended 
opon  the  testimony  of  the  notary.  But  an  unqualified  and  uncontra- 
dicted admission  of  all  tiie  defendants  that  they  received  notice  of 
protest  was  contained  in  the  instrument  of  October  30th;  and,  although 
that  paper  may  have  no  value  as  an  agreement,  the  admissions  con- 
tained therein,  which  l^ve  not  been  qualified  or  contradicted  by  any 
eridence,  must  be  taken  into  consideration  in  determining  the  issue 
to  which  they  relate.  In  tills  paper  the  defendant  indorsers  admit 
the  receipt  of  notice  of  protest    They  have  nowhere  denied  this  fact 
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upon  the  trial.    Ck)iuseqi]ently  the  proper  mailing  of  the  notice  of  pro- 
test was  proved  independent  of  the  testimony  of  the  notary. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgments  should 
be  afOrmed,  with  costs.    All  concur. 


(25  Misc.  Rep.  664.) 

GBEENLEAF  T.  BLAKEMAN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    December,  18dS.) 

1.  Separation  Aoreeubitt— Consideration. 

There  is  consideration  for  the  stipulation  by  the  husband,  hi  a  separa- 
tion agreement,  to  secure  the  payment  of  an  annual  allowance  to  the 
wife,  in  the  renunciation  by  her  of  all  interest  in  his  estate  and  of  all 
right  to  maintenance  and  support,  notwithstanding  there  Is  no  express 
indemnity  by  the  trustee  in  the  agreement  against  the  wife's  debts,  the 
law  imparting  it 

2.  Same— Speoifig  Performance. 

Contract  of  husband,  in  separation  agreement,  to  secure  the  payment 
of  ajQ  annual  allowance  to  the  wife,  is  one  which  will  be  specifically  en- 
forced. 
8.  Specific  Performance— Misconception. 

Misconception  of  the  legal  effect  of  an  unequirocal  agreement  will  not 
prevent  specific  performance  thereof. 
4.  SahE'-Dbfiniteness.  « 

Stipulation  of  husband,  in  separation  agreement,  that  payment  of  an 
annual  allowance  to  the  wife  shall  be  secured  "either  by  bond  of  suffi- 
cient security,  individual  or  corporate,  or  by  collateral  security  of  suit- 
able character,**  is  sufficiently  definite  and  certain,  as  to  the  first  alter- 
native, though  not  as  to  the  other,  to  be  specifically  enforced. 
&  Same— Alternatiyb— Election. 

Where  one  covenants  to  do  one  of  two  things,  both  of  which  alterna- 
tives are  valid  and  enforceable,  but  on  demand  refuses  to  do  either, 
the  other  may  elect  which  to  enforce. 

Action  by  Thomas  Greenleaf,  trustee,  against  Louis  H.  Blakeman 
and  another.    Judgment  for  pladntiff. 

Richards  &  Heald  (George  Richards,  of  connsel),  for  plaintiff. 
Booraem,  Hamilton  &  Beckett  (William  H.  Hamilton,  of  counsel), 
for  defendant  Louis  H.  Blakeman. 
John  E.  Roeser,  for  defendant  Eleanor  L.  Blakeman. 

PRYOR,  J.  The  action  is  by  the  trustee  in  a  separation  agree- 
ment, to  enforce  the  specific  performance  of  a  stipulation  by  the 
husband  to  secure  the  payment  of  an  annual  allowance  to  his  wife. 
The  stipulation  is  that: 

''Such  payments  shall  be  secured,  either  by  bond  of  sufficient  security,  Indi- 
vidual or  corporate,  or  by  collateral  security  of  suitable  character,  and  in 
market  value  not  less  than  f  70,000,  placed  in  the  hands  of  the  party  of  the 
third  part,  or  his  successor  In  trust,  within  six  months  from  the  execution 
and  delivery  hereof." 

In  the  renunciation  by  the  wife  of  all  interest  in  her  husband's  estate, 
and  of  all  right  to  maintenance  and  support,  the  contract  exhibits  an 
ample  consideration.    Calkins  v.  Long,  22  Barb.  97,  100. 

The  omission  of  an  indemnity  by  the  trustee  against  the  wife'a 
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debts  is  of  no  consequence,  since  the  law  itself  imports  such  indem- 
nitr.    Calkins  v.  Long,  22  Barb.  97,  100. 

Misconception  of  the  legal  effect  of  the  agreement  is  no  obstacle 
to  its  specific  enforcement.  Pom.  Spec.  Perf.  Cont.  §  293;  Pry,  Spec. 
Perf.  §  733.  The  agreement  is  absolutely  unequivocal,  and  in  fact  was 
not  misunderstood  by  the  defendant  husband.  Even  if  he  made  the 
contract  solely  out  of  solicitude  for  his  mother, — ^an  inference  repelled 
bj  the  tenor  of  the  negotiation, — ^the  fact  would  not  impair  the  obli- 
gation to  the  wife.  The  agreement  was  the  result  of  a  cautious  and 
protracted  treaty,  in  which  the  husband's  interests  were  protected  by 
the  Tigilance  and  fidelity  of  competent  counsel,  in  every  stage  of 
which  his  own  judgment  and  wishes  were  consulted,  and  in  the  pro- 
Tisions  of  which  I  detect  no  feature  of  unfairness  or  oppression.  It 
is  an  agreement  of  which  the  specific  performance  will  be  decreed. 
Anderson  v.  Anderson,  1  Edw.  Ch.  380;  Champlin  v.  Champlin,  1 
Hofl.  Ch.  55;  Aspinwall  v.  Aspinwall,  49  N.  J.  Eq.  302,  24  Atl.  926; 
Calkins  v.  Long,  22  Barb.  97,  109;  Pom.  Spec.  Perf.  Cont.  §  22.  Un- 
questionably, to  be  susceptible  of  specific  performance,  a  contract 
must  be  ^'reasonably  certain  in  its  stipulations"  (Stokes  v.  Stokes^  148 
X.  Y.  708, 43  N.  E.  211);  and,  as  intimated  on  the  argument,  I  doubted 
whether  the  engagement,  being  in  the  alternative,  may  be  enforced  in 
equity.  But  in  Smith  v.  Rector,  etc.,  107  N.  Y.  610,  14  N.  E.  825,  the 
agreement  was  to  sell  or  lease;  and  the  court  nevertheless  decreed 
its  performaDce,  saying  (page  621, 107  N.  Y.,  and  page  829, 14  N.  E.) : 

*The  contract  binds  the  defendant  either  to  pay  such  value  or  execute  a 
new  lease.  It  is  bound  to  perform  its  contract  by  availing  itself  of  one  or 
the  other  of  these  alternatives." 

Still,  in  the  case  at  bar,  it  is  a  question « if  the  alternatives  be  so 
certain  and  definite  as  to  authorize  the  enforcement  of  either.  As 
to  the  first,  namely,  a  'T)ond  of  sufficient  surety,  individual  or  corpo- 
rate," it  ronains  to  determine  the  character  and  sufficiency  of  the 
surety.  Whether  the  surety  shall  be  an  individual  or  a  corporation 
may  be  left  to  the  option  of  the  defendant  husband.  Whether  the 
sorety  be  sufficient,  the  court  will  decide.  Joy  v.  St.  Louis,  138  U.  S. 
1,  43,  11  Sup.  Ct  243.  The  other  alternative  I  conclude  to  be  too 
indefinite  and  uncertain  for  specific  enforcement.  The  stipulation 
is  for  '^collateral  security  of  smtable  character."  In  Ladd  v.  Steven- 
son. 43  Hun,  641,  afflbrmed  112  N.  Y.  325,  19  N.  E.  842,  an  engage- 
ment for  "satisfactory  security"  was  considered  as  impracticably  vague. 
The  second  alternative  being  void  for  uncertainty,  the  court  will  de- 
cree performance  of  the  first.  Pom.  Spec.  Perf.  Cont  (2d  Ed.)  bottom 
page  389,  note  to  section  299;  Id.  bottom  page  390,  §  300;  Fry,  Spec. 
Perf.  §  990.  Indeed,  supposing  both  alternatives  valid  and  enforce- 
able, by  the  husband's  refusal  to  perform  either,  an  election  between 
them  devolved  on  the  plaintiff,  and  he  may  demand  a  bond  instead  of 
collatemls.  Bish.  Cont.  §§  785,  786,  1435.  Judgment  for  plaintiff 
as  indicated,  with  costs. 

Judgment  for  plaintiff,  with  costs. 


.Digitized  by  VjOOQ IC 


78  56  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

(37  App.  Div.  521.) 

THILL  V.  HOYT  et  al. 

(Supreme  Court,  Appelate  Diyision,  First  Department.    February  10,  1899.) 

1.  Mabtbr  and  Sbbyant — Contract  of  Emflotmbnt— Evidbncb. 

Proprietors  of  a  tljeater  wrote  an  actress  that  a  certain  part  would  not 
be  filled  until  giving  her  a  trial,  and.  If  she  played  it  satisfactorily,  a 
certain  salary  would  be  paid,  stating  what  costumes  were  required.  The 
actress  replied  that  she  was  satisfied,  and  would  be  ready  for  rehearsals 
when  notified,  and  the  manuscript  of  the  part  was  mailed  to  her.  She 
then  saw  one  of  the  proprietors,  who  told  her  a  certain  person  had 
charge,  and,  on  seeing  this  person,  he  informed  her  that  there  was  some 
misunderstanding,  but  after  going  into  the  proprietors'  office,  he  came 
back,  and  told  her  it  was  all  right,  and  the  part  was  hers.  Nothing  was 
said  concerning  the  duration  of  her  employment  Hdd,  that  there  was 
a  mere  agreement  to  give  the  actress  a  trial,  and  to  employ  her  for  no 
definite  period  if  satisfactory. 

2.  Plbading — Variancb— Nonsuit. 

Under  Code  Ciy.  Proc.  {  481,  requiring  the  complaint  to  state  the  facts 
constituting  the  cause  of  action,  and  section  728,  authorizing  the  court  to 
permit  an  amendment  at  any  stage  of  the  action  which  does  not  sub- 
stantially change  the  claim,  a  nonsuit  should  be  granted  where  plaint i If 
has  proved  a  different  cause  of  action  than  the  one  alleged,  and  no 
amendment  is  asked  or  ordered. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Marie  Thill  against  Gharies  H.  Hoyt  and  another.  There 
was  a  judgment  for  plaintifif  for  nominal  damages,  and  from  an  order 
denying  a  new  trial  she  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

McLaughlin,  and  ingraham,  jj. 

Robert  L.  Turk,  for  appellant. 
A.  H.  Hummel,  for  respondents. 

Mclaughlin,  J.  This  action  was  brought  to  recover  damages 
for  an  alleged  breach  of  a  contract  of  employment.  The  answer  was 
a  general  denial.  At  the  close  of  the  trial,  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiff  for  nominal  damages,  and  the  principal 
question  presented  arises  on  plaintiff's  exception  to  the  refusal  to 
grant  a  new  trial.  After  a  careful  coi^ideration  of  the  record  before 
us,  we  are  of  the  opinion  that  the  exception  was  not  well  taken.  The 
complaint  alleged  "that  on  or  about  the  17th  day  of  July,  1895,  at 
the  city  of  New  York,  the  defendants  entered  into  an  agreement 
by  the  terms  of  which  they  agreed  to  employ  the  plaintiff  for  the 
theatrical  season  of  1895-1896,  consisting  of  about  forty  weeks,  at  a 
weekly  salary  of  thirty  dollars."  To  establish  the  contract  thus  al- 
leged, the  plaintiff  upon  the  trial  testified  that  on  the  19th  of  July, 
1895,  she  received  a  letter  which  read  as  follows: 

"Hoyf  8  Theater.    Hoyt  &  McKee,  Proprietors. 

"Miss  Marie  Thill— Dear  Madame:  Your  letters  and  photos  received.  I 
told  Mr.  Dlclison  that  I  would  not  fill  the  part  without  giving  you  a  trial. 
The  dresses  required  will  be  three  in  number,— act  1st  pretty  street  dress; 
2d  and  3d  acts,  house  dress,  demlmomlng.  We  shall  probably  call  rehears- 
als about  the  20th  of  August.  I  imderstand  from  Mr.  Dickson  that  the  salary 
was  to  be  $30  a  week,  which  is  satisfactory  if  you  play  the  part  aU  right 
•Tours,  truly,  Chas.  Hoyt" 
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T^v.^^  7^^^^^  ,®^^    replied  that  she  was  satisfied  with  the  "part," 

I,  wl!r^^^y^^  **^  "^  ^e^  York  for  rehearsals  when  notified.    She 

Tvm\«     4.      ^     ""^^    ^"t  conyersation  she  had  with  the  defend- 

'^^dv^^ftQ^  s-CLfcject-matter  of  her  employment  was  on  the  8th 

^3\i^ul   \j?'  ^wrlxen  stie  saw  the  defendant  Hoyt,  and  was  informed 

i^1«  r  ^^"'-  <3^ood>?viii  had  fnll  charge  of  her  part;  that  she  then 

ait.  Ooodwiix,    T^rixo  informed  her  that  there  seemed  to  be  some 

ient  f  ir^CT    ^  al3oixt:  tlie  part  she  was  to  have;  and  that  he  then 

fliBiik  ^'  ^^y^'s   ofiace,  and,  after  remaining  there  a  few  minntes, 

taSfi^  «!  ^^  saicl,  *^It  is  all  right;  the  part  is  yours.'^    She  further 

fenrarSJi  ^*  **^^   maniascript  of  the  part  she  was  to  play  had  been 

^/^k    ^  ^^^  I>rior  to  the  interview  just  referred  to,  with  a  letter 

y^^iir  Mr.  Oood^w^ln;    that  on  August  27th  she  went  to  the  de- 

/eDdanW  theatep,  and  liad  a  conversation  with  Mr.  MitcheU,  the  stage 

manager,  in  wliich   lie   told  her  that  he  had  been  directed  by  the  de- 

tendantB  to   say    t:o    lier  that  Mr.  McKee  while  away  had  engaged 

Bome  one  else  for   t:lie   same  part  that  Mr.  Hoyt  had  engaged  her  for, 

ana  that  Bhe  *Tiad  \>etrter"  see  Mr.  Goodwin;  that  she  thereupon  saw 

Mr,  Goodwin,  vrlio    ssiid  he  bad  been  directed  by  the  defendants  to 

giyeber  a  c^eck:  ±01?  ^0,  which  she  refused;  that  she  again  saw  Mr. 

Mitchell,  and  lie  astid  there  was  nothing  he  could  do  for  her;  that  she 

\      attended  a  relxeairssa  either  that  night  or  the  next,  and  Mr.  Mitchell 

\      then  iniormed  laeir    that  the  defendants  could  not  give  her  the  part 

\      ibe  had  \>een  engsi^ed  for,  but  that  they  would  give  her  a  minor  part, 

\      tor  ^Mch  they  ^were  paying  f  18  per  week,  but  they  would  pay  her  |30, 

\      the  same  as  they   liad  agreed  to  pay  for  the  other  part.    This  she 

\      i^lnsed  to  accept,  and  instituted  this  action  to  recover  for  40  weeks' 

\      «^mee&,  at  ^O  per  week,  and  f 200  for  three  gowns,  which  she  had 

I      ^feschaa^  in  anticipation  of  performing  the  part  referred  to. 

\        TVie  ioregoing   is  substantially  the  plaintiff's  evidence  as  to  the 

\     Toaikmg  ot  the  contract  alleged,  except  that  she  testified,  in  answer 

I     tc^aqaefttion  propounded  by  the  court,  that  nothing  was  said  or  writ- 

I      toi  \o  hfeT  concerning  the  duration  of  her  employment.    The  most 

y       favorable  view  that  can  be  taken  of  the  evidence  is  that  the  defendants 

/       agreed  to  give  her  a  trial,  and,  if  she  performed  her  part  satisfac- 

/        torUT,  to  employ  her,  not  for  the  theatrical  season  of  1895-96, — 40 

/         weeks,— or  any  other  definite  time.    There  was  therefore  a  failure  to 

/         prove  the  causie  of  action  alleged,  and  for  that  reason  the  defendants' 

f  motion  to  nonsuit  should  have  been  granted. 

/  Code  Civ.  Proc.  §  481,  requires  that  the  complaint  must  contain 

/  ji  plain  and  concise  statement  of  the  facts  constituting  the  plaintiff's 

/  cause  of  action,  the  object  of  which  is  to  notify  the  defendant  in 

I  advance  of  the  issues  to  be  tried,  in  order  that  he  may  properly  pre- 

I  pare   his  defense.    The  Code  also  requires  that  pleadings  must  be 

tiberally  construed,  with  a  view  of  substantial  justice  between  the 

parties,*  and  to  that  end  power  is  conferred  (section  723)  upon  the 

court  to  permit  an  amendment  at  any  stage  of  the  action,  and,  where 

the  amendment  does  not  change  substantially  the  claim  or  defense, 

to  conform  the  pleadings  to  the  proof.    Here,  as  we  have  seen,  the 

plaintiff  failed  to  prove  the  cause  of  action  alleged  in  her  complaint, 

and  no  request  was  made  to  amend  her  complaint  or  to  conform  it  to 

Digitized  by  VjOOQIC 


80  56  NEW  YORK  SUPPLEMENT  (Slip.  Ct. 

and  90  New  York  State  Reporter. 

the  proof.  In  Southwick  v.  Bank,  84  N.  Y.  420,  it  is  said  that,  where 
the  plaintiff  has  failed  to  prove  the  cause  of  action  he  has  alleged,  and 
the  defendant  takes  proper  objection  thereto,  and  an  amendment  of 
the  complaint  is  neither  asked  for  nor  ordered,  a  judgment  in  plain- 
tiff's favor  upon  another  cause  of  action,  not  alleged,  cannot  be  sus- 
tained on  appeal  The  question  of  the  sufficiency  of  this  complaint  to 
entitle  the  plaintiff  to  recover,  under  the  proof  offered,  was  raised  by 
defendants'  motion  to  dismiss  it  at  the  close  of  the  testimony,  yet, 
as  we  have  seen,  no  amendment  was  either  asked  for  or  granted.  The 
plaintiff  did  not  even  except  to  the  direction  of  a  verdict  in  her  favor 
for  nominal  damages,  or  request  that  any  question  of  fact  be  submitted 
to  the  jury.  The  plaintiff  should  have  been  nonsuited,  and,  as  the 
judgment  obtained  was  a  more  favorable  one  than  she  was  entitled  to, 
she  is  not  in  a  position  to  complain. 

It  therefore  follows  that  the  order  appealed  from  must  be  affirmed, 
with  costs  to  the  respondents.    All  concur. 


(28  CiT.  Proc.  R,  420;  25  Misc.  Rep.  095.) 

DAVIS  V.  SOLOMON  ct  aL 

(Supreme  Court,  Appellate  Term.    January  23,  1899.) 

1.  Attornkx— Authority— Termination — Substitution. 

The  authority  of  an  attorney  for  a  defendant  ceases  on  the  entry  of 
judgment,  and  defendant  may  employ  another  on  subsequent  proceed- 
ings without  an  order  of  substitution. 
3.  Judgment— Opening  Default— Dwcketion— Review. 

The  discretion  of  the  court  in  opening  a  default  la  reviewaUe,  to  de- 
termine whether  it  has  been  grossly  abused. 

3.  Same. 

The  appellate  court  may  examine  the  papers  on  which  an  application 
to  open  a  default  la  based,  to  see  whether  a  legal  foundation  was  laid 
for  the  order,  and  reyerse  it,  if  the  affidavits  are  found  Insufficient  within 
the  law  auth<Mrizing  the  application. 

4.  Same-— Burden  of  Proof. 

The  applicant  to  open  a  default  must  not  only  show  reasonable 
grounds  therefor,  but  the  burden  is  on  him  to  establish  his  good  faith 
otherwise  than  by  an  affidavit  of  merits. 

5.  Same— Affidavit  by  Attorney  or  Agent. 

Though  an  attorney  or  agent  specially  authorized  to  defend  may  make 
an  affidavit  on  an  application  to  open  a  default,  the  reason  why  the 
party  himself  does  not  make  it  must  be  stated. 
4L  Same— Affidavit  of  Merits. 

A  regular  default  will  not  be  set  aside  without  an  affidavit  of  merits. 
7,  Same— Affidavit  by  Party. 

Under  the  general  rules  of  practice,  No.  23»  providing  that  when  it 
is  necessary,  in  an  affidavit,  to  swear  to  advice  of  counsel,  the  party  shall 
swear  that  he  has  fully  stated  the  case  to  his  counsel,  an  affidavit  by  th^ 
clerk  of  a  lawyer  that  plaintiff  had  been  advised  in  the  matter  is  in- 
sufficient. 

Appeal  from  city  court  of  New  York,  general  term- 
Action  by  Solomon  Davis,  as  treasurer,  against  Morrus  Solomon 
and  others.    A  judgment  by  the  general  term  of  the  city  court  of  New 
York  City  (53  N.  Y.  Supp.  404)  affirming  an  order  granting  a  motion 
opening  a  default  was  affirmed,  and  plaintiff  moves  for  a  reargument. 
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Motioii  grailted,  and  the  orders  of  fhe  special  and  general  totns 
.  mened,  'witii  leave  to  defendant  Solomon  to  renew  his  motion  on 
proper  papers. 

ApgaeA  before  TOSEKMAXf,  P.  J.,  and  eiLD£BSUSEVE  and  GIS- 
OEKLOH,  J  J. 

Franune  Bros.,  for  appellant 
IL  B.  Blnmeofthal,  for  appellee. 

GILDISSLEEVE,  J.  The  special  term  of  the  city  coart  granted 
an  order  setting  aside  a  Judgment  taken  npon  defendant's  default  in 
answering  ''Bef^'  upon  the  call  of  the  calendar.  The  application 
for  the  order,  as  appears  from  Ae  order  to  show  cause,  was  made  upon 
the  pleadings  and  proceedings  in  the  action,  and  upon  the  affidavits 
of  two  clerks  in  the  office  of  Maurice  B.  Blumenthal,  who  appears 
for  the  defendant  herein.  An  appeal  was  taken  from  the  order  grant- 
ing the  motion  to  open  the  default  to  the  general  term  of  the  city 
court,  where  the  order  was  affirmed  (68  N.  Y.  Sapp.  404),  and  thence 
an  aj^eal  was  taken  to  this  court,  where  again  the  order  was  affirmed. 
The  ^ntiff  thereupon  applied  for  a  reargument,  which  motion  was 
granted,  and  thus  we  are  again  called  upon  to  pass  upon  tiliis  appeal. 

The  grounds  urged  in  f^vor  of  the  plaintiff  are  that  the  affidavits 
are  made  by  two  clerks  in  the  office  of  a  lawyer  who  is  not  the  attor- 
ney of  record  for  the  defendant,  that  the  pai)ers  upon  which  the 
motion  was  granted  are  insufficient,  and  that  there  is  no  affidavit  of 
merits.  The  defendant,  on  the  other  hand,  claims  that  the  order  was 
discretionary,  and  not  appealable  to  this  court. 

Previous  to  the  taxing  of  the  default  and  the  entry  of  the  judgment 
thereon,  the  defendant's  attorney  of  record  in  this  action  was  Herman 
Steifd.  Tlie  authority  of  Mr.  Bteifel,  however,  as  attorney  for  de- 
fendant, ceased  on  the  entry  of  the  judgment;  and  the  defendant, 
being  at  liberty  to  employ  any  other  attorney  to  take  such  action  in 
relation  to  the  judgment  and  cause  as  he  desired,  without  any  order 
of  substitution,  retained,  according  to  the  affidavit  presented,  the 
lenrioes  of  Kr.  Blumenthal,  who  accordingly  appeared  for  the  defend- 
ant on  the  motion  to  open  the  default.  Bee  Egan  v.  Rooney,  36  How. 
Prac  121;  Gruikshank  v.  Goodwin  (Bup.)  20  N.  Y.  fiopp.  757;  Lusk 
r,  Hastings,  1  Hill,  656.  The  first  point,  therefore,  urged  by  the  plain- 
tiff (L  e.  that  Mr.  Blumenthal  was  without  authority),  is  not  well  taken. 

liie  claim  of  the  defendant  that  the  order  is  not  appealable  requires 
discosaion.  It  is  true  that  the  granting  of  an  order  opening  a  default 
is  within  the  discretion  of  the  court  below,  and  cannot  be  reviewed  by 
this  court,  unless  there  has  been  a  gross  abuse  of  such  discretion.  8ee 
Lawrence  v.  Farley,  73  N.  Y.  187;  De  liamosas  v.  De  liamosas,  62 
N.  Y.  619.  It  is,  however,  the  duty  of  this  court  to  examine  the  papers 
i^n  which  the  application  was  baaed,  for  the  purpose  of  seeing  wheth- 
er the  legal  foundation  has  been  laid  for  the  order  opening  the  de&iult. 
If  the  affidavits  are  not  found  to  be  sufficient  to  bring  the  case  within 
the  law  au&orizing  the  application,  it  is  clearly  the  province  of  this 
coart  to  reverse  the  decision  of  the  court  below.  Bee  Bumell  v.  Ck>les, 
23  Misc.  Bep.  616,  52  K  Y.  Supp.  200« 
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With  regard  to  the  second  point  urged  by  the  plaintiff  (i.  e.  that  the 
pap^B  were  insufficient),  we  may  say  that  it  is  well  settled  that  an 
applicant  must  not  only  show  a  reasonable  ground  for  opening  the  de- 
faulty  but  the  burden  is  upon  him  to  establidi  his  good  faith  otherwise 
than  simply  by  an  affidavit  of  merits.     See  Deane  t.  Loucks,  68  Hun, 
556, 12  N.  Y.  Supp.  903.     In  addition  to  the  pleadings,  whidi  are  not 
annexed  to  the  return,  and  of  which  we  have  no  means  of  judging,  the 
motion  was  made  upon  two  affidavits,  both  made  by  clerks  in  the  em- 
ploy of  Mr.  Blumenthal,  one  of  whom  swears  that  he  overlooked  the 
case  on  the  day  calendar  published  in  the  Law  Journal  on  the  day  on 
which  the  default  was  taken;  while  the  other  swears  that  he  is  the 
managing  clerk  in  the  office  of  Mr.  Blumenthal;  that  ''the  defendant 
has  a  substantial  defense  on  the  merits  to  the  cause  of  action  herein, 
as  he  has  been  advised  by  Mr.  Blumenthal,  who  resides  at  No.  327  East 
Fourth  street,  New  York  City,  as  well  as  by  me";  and  he  proceeds  to 
state  that  "the  defendant  is  ready  to  proceed  with  the  trial  of  this 
action  at  any  time  the  court  may  set."    There  is  nothing  in  these  affi- 
davits to  indicate  good  faith  on  the  part  of  the  applicant,  unless  it  be 
the  last  clause  above  set  forth.     But  the  plaintiff  urges  that  there 
IS  no  proper  affidavit  of  merits.     In  the  absence  of  the  party,  an  at- 
torney or  an  agent  specially  authorized  to  defend  may  make  the  affi- 
davit (see  Geib  v.  Icard,  11  Johns.  82;  Johnson  v.  Lynch,  15  How. 
Prac.  199);  but  the  reason  why  the  party  does  not  make  the  affidavit 
must  be  stated  (see  Roosevelt  v.  Dale,  2  Cow.  581;  Johnson  v.  Lynch, 
supra).    Li  the  affidavit  in  question  there  is  no  all^ation  to  explain 
the  failure  of  the  defendant  to  make  the  affidavit;  nor  is  there  any- 
thing to  indicate  that  the  clerk  who  made  the  affidavit  was  a  lawyer,  or 
had  any  knowledge  of  the  matter.     Rule  23  of  the  general  rules  of 
practice  provides  that: 

"Whenever  it  shall  be  necessary.  In  any  affidavit,  to  swear  to  the  advice 
of  counsel,  the  party  shall  *  ^  •  swear  that  he  has  fully  and  fairly 
stated  the  case  to  his  counsel,  and  shall  give  the  name  and  residence  of  such 
counsel.  When  an  affidavit  of  merits  has  once  been  filed  and  served,  no  other 
shall  be  necessary;  but,  on  making  a  motion,  such  service  and  filing  must 
be  shown  by  affidavit" 

There  is  nothing  in  the  affidavits  presented  on  this  appeal  to  indicate 
that  defendant  has  fully  and  fairly  stated  his  case  to  his  counsel,  nor 
is  there  any  mention  of  any  affidavit  of  merits  having  previously  been 
served  and  filed.  A  regular  default  will  not  be  set  aside  without  an 
affidavit  of  merits.  See  Allen  v.  Thompson,  1  Hall,  60;  Alberti  v. 
Peck,  1  How.  Prac.  230.  Mr.  Fromme's  affidavit,  submitted  on  behalf 
of  plaintiff,  states  that  the  action  is  upon  a  bond;  but,  in  the  absence 
of  any  pleadings,  there  is  nothing  before  the  court  to  indicate  what,  if 
any,  defense  the  defendant  may  have  to  the  action.  Bee  McGaffigan 
V.  Jenkins,  1  Barb.  31. 

We  are  of  opinion  that,  in  the  absence  of  a  compliance  with  the  rule 
relating  to  the  service  and  filing  of  an  affidavit  of  merits,  the  motion 
to  open  the  default  and  vacate  the  judgment  should  have  been  denied. 
See  Thomall  v.  Turner,  23  Misc.  Rep,  363,  51  N.  Y.  Supp.  214.  The 
papers  upon  which  the  application  was  granted  are  stated  in  the  order 
to  be  the  two  affidavits  above  referred  to,  and  the  order  to  show  cause 
based  thereon.     These  papers  were  entirely  insufficient. 
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The  orders  of  the  general  and  special  terms  must  be  reversed,  with 
costs,  and  the  motion  to  open  default  denied,  with  leave  to  defendant 
to  renew  his  motion  on  proper  papers.     All  concur* 


(26  Misc.  Rep.  205.) 

PEOPLB  T.  HIGHLAND  MUT.  FIRB  INS.  GO. 

(Supreme  Court,  Special  Term,  Ulster  County.    February  9,  18d9.) 

t  ISSU&AKCB—MUTUAL  COMFAST— DlSSOLUTION—TSBMINATIOH  OF    POUOT. 

A  nonassessable  policy  to  a  member  of  a  mutual  fire  insurance  com- 
pany is  not  terminated  by  the  appointment  of  a  receiver  therefor. 
1  Samb— DissoiiUTiON—RscBiYBB's  Liabilitt—Mbaburb  OF  Damagbs. 

A  fire  policy  provided  that  a  loss  should  be  payable  60  days  after  sat- 
isfactory proof  had  been  received  by  the  company.  Subsequent  to  the 
appointment  of  a  receiver  for  the  company,  but  before  it  was  dlssolyed 
and  a  permanent  receiver  was  appointed,  a  loss  occurred,  the  amount  of 
which  was  adjusted  by  the  temporary  receiver.  Hdd^  that  the  measure 
of  plaintiff's  recovery  was  the  present  worth  of  the  amount  determined, 
due  eo  days  after  adjustment,  at  the  date  of  the  appointment  of  the  per- 
manent receiver. 

8.  SaMB— PaTMBMT  BT  RBCBrVBB. 

Where  a  Judgment  is  obtained  against  the  receiver  of  a  fite  insurance 
company  on  a  policy,  and  he  has  sufficient  assets  with  which  to  pay  it, 
without  prejudice  to  other  claims,  the  court  should  <Hrder  payment  at  once. 

Proceeding  by  the  people  against  the  Highland  Mutual  Fire  Insur- 
ance Company  to  wind  up  its  affairs.  Charles  D.  Bobinson  was  ap- 
pointed receiver,  and  Bichard  Mooney  and  another  applied  for  an  order 
requiring  him  to  pay  a  loss.     Granted. 

Walter  N.  Oill,  for  Richard  Mooney  and  Delaware  &  H.  Canal  Co. 
Headley,  McClnng  &  Witschief ,  for  Charles  D.  Bobinson. 
J.  C.  Davies,  Atty.  Oen.,  for  the  People. 

BETTS,  J.  On  June  10, 1897,  the  defendant  issued  its  certain  policy 
of  insorance,  No.  1,458,  to  Bichard  Mooney,  for  |2,500,  upon  a  certain 
dwelling  house  situated  in  this  dty;  loss,  if  any,  payable  to  the  Dela- 
ware A  Hudson  Canal  Company,  mortgagee.  The  petitioner,  Mooney^ 
paid  the  sum  of  |16  premium  for  the  same  in  cash^  and  a  three-years 
policy  was  duly  delivered  to  him.  On  or  about  July  23, 1898,  Charles 
D.  Bobinson,  Esq.,  was  appointed  temporary  receiver  of  the  defendant 
in  thiB  action;  and  on  or  about  September  17, 1898,  the  said  corpora- 
tion was  dissolved,  and  said  Bobinson  was  appointed  permanent  re- 
ceiver. The  insured,  Mooney,  knew  nothing  of  the  appointment  of 
the  temporary  recdver;  and  on  Monday,  August  22,  1898,  at  about  2 
o^dod^  a.  m.,  his  dwelling  house  was  destroyed  by  Are.  Subsequent 
to  tiie  loss  under  this  policy,  Mooney  reedved  from  the  recdver  a  flve- 
days  notice  of  the  cancellation  of  his  policy,  together  with  a  notice  of 
the  appointment  of  a  receiver.  Hiis  was  the  first  notice  that  Mooney 
had  of  the  appointment  of  the  recdver  of  this  company.  By  agree- 
ment between  said  receiver  and  Mooney,  the  loss  was  appraised  upon 
said  dwelling  house  at  |1,070,  by  appraisers  and  a  referee  selected  by 
tbe  parties.  The  petitioner,  Mooney,  now  asks  that  the  said  sum  of 
11,070  shall  be  paid  to  him  and  the  Delaware  &  Hudson  Canal  Com- 
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pany  for  fheir  loss  under  this  policy.  •  The  receiver  aiBswerB  that  he 
^hafl  fande  aafBdent  to  pay  this  policy,  bat  he  has  doobts  as  to  the 
propriety  of  paying  the  same  witiicrat  an  order  of  this  court,  and  ke 
presents  yarious  reasons  for  the  court  not  making  such  an  order. 

The  defendant  corporation  was  a  mutual  company,  and  for  that  rea- 
son the  receiver  claims  that  Mooney  was  a  member  of  the  company, 
and  that  the  appointment  of  a  receiver  terminated  his  policy,  and 
hence  there  was  no  policy  in  existence  at  the  time  of  the  fire.  The 
receiver  also  claims  that,  Mooney  being  a  member  of  the  company, 
he  diould  be  presumed  to  have  knowledge  of  the  appointment  of  the 
receiver  of  his  own  property.  Mooney,  however,  was  not  a  member 
of  the  company  in  the  sense  of  giving  premium  notes  for  his  insurance, 
or  being  assessable  for  other  losses,  but  paid  cash  for  his  risk;  and  the 
policy  which  was  issued  to  him  cootained  conspicuously  on  its  face 
and  on  the  indorsement  the  clause,  'This  policy  is  nonassessable,  and 
isBoed  on  cash  basis.''  It  was  held  in  Mygatt  v.  Insurance  Co.,  21  N. 
Y.  52,  that  a  mutual  company  has  power  to  issue  policies  upon  pay- 
ment of  a  fixed  premium,  without  provision  for  any  contingent  lia- 
bili^  of  the  insured,  and  that  an  action  was  maintainable  by  insured 
against  the  company  in  case  of  loss  under  such  a  poliqr.  It  has  been 
held  rqieatedly,  in  cases  where  a  recdver  of  a  life  insurance  company 
had  been  appointed  during  the  lifetime  of  a  policy,  that  the  insured 
had  a  claim  against  the  company;  the  only  question  being  as  to  the 
measure  of  damages  in  estimating  that  claim.  It  is  the  usual  method, 
in  cases  where  there  is  no  loss,  to  take  the  value  of  the  policy  destroyed, 
ascertained  from  tables  used  in  the  business  of  life  insurance,  showing 
the  average  expectancy  of  life,  as  the  amount  of  the  claim  against  the 
company.  In  People  v.  Annuity  Co.,  78  N.  Y.  129,  subsequmt  to  the 
•dissolution  of  the  company  and  the  appointment  of  the  receiver  the 
policy  holder  had  died,  and  his  administrator  seasonably  jnresented  a 
claim  for  the  full  amount  of  the  policy  to  the  receiver.  Held,  that 
the  present  value  of  the  amount  named  in  the  policy  when  payable  at 
the  date  of  the  dissolution  of  the  company  was  the  correct  amount  of 
the  claim  under  that  policy  against  said  receiver;  and  that  case  has 
been  followed  ever  since  as  the  correct  rule  in  esthnating  death  losses 
against  receivers  of  life  insurance  companies  under  the  conditionB 
named.  I  can  see  no  difference  in  principle  from  the  case  there  pre- 
sented and  this  one  now  before  me.  The  amount  of  loss  of  the  peti- 
tioners has  been  definitely  ascertained,  and  no  tables  or  estimates  are 
needed  to  fix  their  damage  and  loss.  The  building  was  destroyed,  and 
its  value  has  been  fixed  and  passed  upon  by  appmisers  agreed  to  by 
the  receiver  and  the  insured;  and,  as  Ihis  claim  is  not  shown  to  in  any 
way  confiict  with  that  of  other  creditors,  it  seems  that  the  loss  ought 
properly  to  be  paid.  That  must  have  been  the  view  taken  of  the 
matter  at  the  time  the  receiver  entered  mto  the  agreement  for  the 
appraisal  and  award,  or  else  he  was  putting  himself,  representing  all 
the  interests  of  the  company  and  the  insured,  to  unnecessary  labor  and 
expense.  The  loss  under  this  policy  was  ^^ayable  sixty  days  after 
due  notice,  ascertainment,  estimate,  and  satisfactory  proof  had  been 
received  by  the  company."  The  receiver  here  stands  in  the  place  of 
the  company,  and  it  appears  from  the  papers,  and  is  not  disputed,  that 
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tkeamouit  of  tbe  loss  was  arrived  at  between  the  reedTer  and  Moouey 
on  or  about  Noyember  28,  1898;  hence,  if  the  company  had  been  in 
eztfltenee,  the  91,070  wonld  hare  been  payable  60  days  thareafter,  (u*  on 
or  about  January  27, 1899.  So  that,  by  analogy  to  the  rule  laid  down 
by  the  court  of  appeals  in  ihe  case  of  a  like  loss  nnder  a  life  policy, 
the  proper  amount  of  the  claim  of  petitianers  against  the  receiver 
would  be  the  present  value  of  91)070,  dne  January  28, 1899,  at  the  date 
of  September  17,  1898,  when  the  permanent  receiver  was  appointed. 
This  I  think  is  the  proper  measure  of  liability  of  this  company  or  its 
receiver  under  this  policy. 

The  qnestion  then  remains  whether  this  court  should  now  order  the 
paymoit  of  that  sum.  The  receiver,  in  his  affidavit  herein,  says  that 
he  has  92,834.29  cash  in  his  hands,  and  premium  notes  of  the  company 
of  the  face  value  of  982,400,  and  that  the  liabilities  of  the  company 
outstanding  at  this  time,  aside  from  the  claim  of  Mooney,  will  not  ex* 
ceed  950.  It  also  appears  that  claims  have  been  advertised  for,  and. 
the  time  for  thdr  presentation  has  expired;  hence  this  claim  can  now 
be  Bif dly  paid  witiiout  awaiting  the  winding  up  of  the  affairs  of  the 
company. 

An  Older  may  be  handed  up,  in  accordance  with  this  memorandum, 
provifing  for  the  immediate  payment  of  this  claim  at  the  amount  as- 
certained by  the  method  su^ested  herein. 


(37  App.  Div.  391.) 

THIRT  V.  TAYLOR  BBEWIK6  &  MALTING  CX). 

Oopreme  Gourt,  Appelate  Division,  First  Department    February  16,  1809.) 

L  NonmT*-JunGMSirT— Di8Hi88Aii  on  thb  Mbbits. 

A  nonsuit  does  not  warrant  a  Jndgment  dismissing  tbe  complaint  on 
tbe  merits. 
2L  nmrcipsia  ako  AcnniT— Evtobucb  ov  RbiiAtion. 

A  letter  of  defendant.  In  wbicb  be  stated  tbat  a  certain  person  was  bis 
Sfent,  la  admissible  against  blm  to  sbow  agency,  as  against  tblrd  per- 
sons^ In  connection  with  evidence  that  the  relation  was  the  same  at  the 
thne  of  tbe  transaction  In  suit  as  when  the  letter  was  written. 
8.  Samb. 

And  bOIs  presented  by  defendant  for  goods  sold  a  witness  before  and 
Btter  the  transaction  In  suit  were  admisslhle  on  such  Issue^  where  they 
were  receipted  bj  the  aUeged  agent 

4  UAtnmB  ABD  SeBYAHT— EvIDBNCB  of  BEIiATION. 

Where  goods  sold  by  an  agent  were  delivered  In  the  prtnclpaFs  tmclc, 
which  was  put  at  the  agent's  disposal  for  that  purpose,  an  Inference 
Hiat  tlM  driver  of  the  track,  who  laa  over  plaintiff,  was  a  serrant  of  the 
principal,  la  Jnstlfled. 

H  HOSTILB  WiTBBSSBS— SoorB  OF  EXAIOHATION. 

On  an  Issue  whether  a  certain  person  was  defendant's  agent  In  New 
YoriL  City,  which  defendant  denied,  plaintiff  caUed  defendant's  secretary, 
who  proved  a  hostile  witness.  On  cross-examination  by  defendant  he 
tsstifled  that  defendant  had  no  place  of  business  In  the  dty,  and  neither 
employed  nor  controUed  any  person  there.  Hdd,  that  plaintiff  might 
re-ezandne  him  as  to  whether  defendant  did  not  deliver  goods  in  the  city, 
and  how  goods  were  delivered  without  employes,  and  why  the  aUeged 
agent  was  referred  to  as  snch  by  defendant's  officers. 

Appeal  from  trial  term.  New  York  county. 
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Action  by  Budolf  Tldry,  an  infant,  by  his  guardian  ad  litan,  against 
the  Taylor  Brewing  &  Malting  Company.  From  a  judgment  entered 
on  a  nonsuit,  and  from  an  order  denying  a  new  trial,  pMntiff  appeals. 
Beyersed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BABBETT,  BUMSBY, 

Mclaughlin,  and  ingbaham,  jj. 

Julius  EL  Cohn,  for  appellant 

J.  Frederick  Kernochan,  for  respondent. 

BUMSEY,  J.  It  was  alleged  by  the  plaintiff  that  on  the  lOtfa  of 
March,  1897,  on  Second  avenue,  in  the  city  of  New  York,  he  was  run 
down  and  seriously  injured  by  a  truck  driyen  by  an  employ^  of  the 
defendant.  The  allegations  of  the  complaint  were  denied,  and  upon 
the  issue  thus  formed  the  case  came  to  trial  in  February,  1898.  At  the 
close  of  the  plaintiff's  evidence  the  court  ordered  a  nonsuit,  and  a  mo- 
tion for  a  new  trial  upon  the  minutes  was  denied.  From  the  judg- 
ment and  the  order  denying  a  new  trial  this  appeal  is  taken. 

By  the  judgment  the  complaint  of  the  plaintiff  is  dismissed  upon 
the  merits.  Such  a  judgment  is  not  warranted  when  a  plaintiff  is 
nonsuited.  The  granting  of  a  motion  for  a  nonsuit  is  simply  a  de- 
termination that,  upon  the  evidence  then  presented,  the  plaintiff  has 
not  shown  himself  entitled  to  any  relief,  but  its  effect  goes  no  further 
than  that.  It  is  not  a  determination  that  the  plaintiff  may  not  be 
entitled  to  relid!  in  another  action  based  upon  the  same  right,  if  he  is 
able  to  produce  sufficient  evidence  to  establish  his  daim.  It  amounts 
simply  to  an  adjudication  that  in  the  particular  case,  upon  the  facts 
which  are  made  to  appear  on  the  evidence,  the  plaintiff  is  not  entitled 
to  recover,  and  it  goes  no  further  than  that.  This  judgment  dismisA- 
ing  the  complaint  upon  the  merits  operates  as  a  final  adjudication 
against  the  right  of  the  plaintiff  to  recover  under  any  circumstances, 
and  it  is  not  warranted  by  the  action  of  the  court  in  ordering  a  nonsuit. 
Therefore,  if  there  were  no  error  which  required  a  complete  reversal 
of  the  judgment,  it  woiUd  be  necessary  to  modify  it  in  that  regard. 

But  we  think  there  is  serious  error  which  requires  that  this  judg- 
ment should  be  reversed,  and  the  plaintiff  have  a  new  triaL  The  plain- 
tiff proved  that  on  the  10th  of  March,  1897,  on  Second  avenue,  between 
Twenty-Fourth  and  Twenty-Fifth  streets,  in  the  city  of  New  York,  he 
was  run  down  by  a  brewery  truck  and  seriously  hurt.  The  driver 
was  drunk,  and  drove  so  carelessly  that  the  jury,  upon  the  facts  shown 
in  that  regard,  would  have  been  compelled  to  say  that  he  was  guilty 
of  negligence.  It  appeared  that  the  defendant's  name  was  on  a  board 
on  the  side  of  the  truck.  It  was  made  to  appear,  also,  that  the  de- 
fendant had  a  truck  in  this  city  which  was  then  used  by  one  Osborne, 
who  paid  nothing  for  the  use  of  it.  The  secretary  of  the  company 
testified  positively  that  Osborne  was  not  the  agent  of  the  defendant; 
but  there  was  produced  in  evidence  a  letter  written  by  the  vice  presi- 
dent, dated  the  21st  of  May,  1897,  in  which  he  stated  that  the  agent 
of  the  company  in  New  York  was  Charles  H.  Osborne,  and  the  secre- 
tary testified  that  Osborne  occupied  the  same  relation  to  the  company 
on  the  10th  of  March  that  he  did  in  May.  This  letter,  however,  al- 
though identified  and  shown  to  have  been  signed  by  the  vice  president 
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of  tbe  company,  was  excluded  when  offered  by  the  plaintiff,  and  the 
plaintiff  excepted.  It  appeared  farther  from  the  testimony  of  the 
secretary  that  Osborne  sold  ales  of  the  defendant,  and  billed  them  in  its 
name.  The  plaintiff  showed  by  another  witness  that  he  dealt  with 
the  TkjIot  Brewing  &  Malting  Company  in  February,  1897,  and  that 
they  sent  him  two  bills,  which  were  of^^red  in  evidence.  He  identified 
the  bills,  and  testified  that  the  receipts  upon  them  were  the  signature 
of  Osborne.  He  testified  that  he  knew  Gallagher,  who  had  been 
shown  to  be  the  driver  of  the  truck  which  ran  down  the  child;  that 
Gallagher  delivered  to  him  the  ales  which  he  bought,  and  which  were 
mentioned  in  the  bills  receipted  by  Osborne;  that  this  driver,  Galla- 
gher, was  at  his  place  on  the  10th  of  March,  1897;  that  he  then 
brought  the  witness  a  barrel  of  ale,  which  was  included  in  one  of  the 
bills  presented,  and  for  which  the  witness  paid  Osborne.  After  hav- 
ing made  that  proof,  the  plaintiff  offered  in  evidence  the  bills  which 
had  been  identified.  These  were  objected  to  and  excluded,  and  the 
plaintiff  excepted  to  that  ruling.  This  was  substantially  all  the  evi- 
dence received  or  offered  on  the  part  of  the  plaintiff.  The  learned 
justice  who  presided  at  the  trial  held  that  the  plaintiff  had  failed  to 
give  evidence  whidi  would  warrant  tihe  jury  in  finding  that  the  driver 
was  in  the  employ  of  the  defendant  at  the  time  of  the  occurrence. 
While  it  is  probable  that,  upon  the  testimony  which  the  learned  trial 
justice  received,  the  conclusion  he  reached  was  correct,  yet  there  is  no 
doubt  that  if  the  evidence  offered  by  the  plaintiff,  and  which  was  ex- 
cluded upon  the  defendant's  objection,  had  been  permitted  to  go  to  the 
jury,  there  would  have  been  sufficient  proof  of  the  employment  of 
Gallagher  by  the  defendant  to  put  it  to  its  defense.  This  evidence 
was  dearly  competent.  If  admitted,  it  would  have  shown  that  Os- 
borne was  the  agent  of  the  company  in  May,  1897,  and  occupied  the 
same  position  on  the  10th  of  March  in  that  year;  that  he  sold  ales 
of  the  company,  received  the  pay,  and  .receipted  for  it  in  the  name  of 
the  company.  It  would  have  shown  further  that  the  ales  sold  by  him 
as  such  agent  were  delivered  in  the  company's  truck,  which  was  put  at 
his  disposal  by  it  for  that  purpose;  that  that  truck  was  the  same  one 
which  ran  down  the  plaint^,  and  was  driven  at  that  time  by  a  person 
who  on  that  very  day  was  engaged  in  delivering  ales  for  Osborne, 
which  he  had  sold  for  the  defendant.  11  this  evidence  had  been  re- 
ceived, the  jury  might  have  inferred  that  the  person  who  drove  this 
truck,  and  who  ran  down  the  plaintiff,  was  in  the  employ  of  the  defend- 
ant The  plaintiff  was  entitled  to  have  this  evidence  received,  that 
the  jury  might  consider  it  For  the  error  in  refusing  it  there  must  be 
a  new  trial. 

The  plaintiff  called  as  a  witness  one  Kemochan,  who  was  the  secre- 
tary and  treasurer  of  the  defendant  at  the  time  of  this  occurrence,  and 
was  the  secretary  when  he  was  sworn  as  a  witness.  It  was  dear  from 
his  testimony  that  he  was  familiar  with  the  business  of  the  company, 
and  it  is  veiy  evident,  not  only  from  his  position,  but  from  the  manner 
in  which  he  answered  the  questions  asked  by  the  plaintiff's  counsel, 
that  he  was  a  very  hostile  witness.  After  he  had  been  examined  on 
the  part  of  the  plaintiff,  he  was  cross-examined  by  the  counsel  for  his 
own  company.     Upon  that  cross-examination  he  testified  positively 
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that  the  compaiiy  had  no  place  of  bosinesB  in  the  dtj  of  New  York  on 
the  10th  of  March,  1897,  nor  did  it  have  any  persons  whom  it  employed 
in  its  business  in  that  city  on  that  day,  and  that  it  did  not  pay  buj 
wages  to,  or  control  or  direct,  the  person  who  drore  the  wagon.  After 
the  cross-examination  was  finished,  the  plaintiffs  counsel  attempted 
to  re-examine  the  witness  on  th^  point,  and  he  was  asked  whether  the 
defendant  delivered  ale  in  the  city.  This  question  the  court  excluded 
of  its  own  motion.  He  was  then  asked  why  Mr.  Osborne  was  referred 
to  as  agent  of  the  company,  if  it  had  no  employ^  in  the  city.  This 
was  objected  to  and  excluded.  He  was  then  asked,  if  they  had  no 
employ^  in  the  city,  how  it  was  that  they  deliv^  ale  in  the  city  which 
they  bin,  and  for  which  Mr.  Osborne  receipts.  That  was  objected  to 
and  excluded.  He  was  then  asked  if  he  did  not  know  as  a  fact  that 
they  sold  and  deliyered  ales  in  the  city.  The  court  excluded  that 
question  again  of  its  own  motion,  and  ^e  plaintiff  excepted  to  that, 
as  well  as  the  preceding  rulings.  We  think  each  of  these  ruUngpB  was 
erroneous*  While  the  witness  was  nominally  the  plaintiff's  witness, 
yet  he  was  in  the  employ  <rf  the  defendant,  and  one  of  its  officers;  and 
it  is  very  clear  from  the  evidem:e  that  he  was  entirely  devoted  to  their 
intei^st,  even  to  the  extent  of  evading  the  answers  to  questions  which 
were  put  to  him  by  the  plaintiff.  The  testimony  which  he  gave  in 
response  to  the  counsel  of  his  company  was  exceedingly  important. 
If  tnie,  it  would  go  far  to  d^eat  the  plaintiff.  The  plaintiff  was  ai- 
titled  to  examine  him  thoroughly  in  regard  to  that  testimony  by  which 
he  was  not  concluded.  Becker  v.  Koch,  104  N.  Y.  394^  10  N.  E.  701. 
All  the  questions  excluded  were  within  the  limits  of  a  proper  cross- 
examination,  and  it  was  erroneous  not  to  require  them  to  be  answered. 
For  these  errors  the  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event  of  the  action.     All  concur. 


(37  App.  Dlv.  491.) 

SULLIVAN  V.  METROPOLITAN  ST.  BY.  00. 

(Supreme  Oonrt,  Appellate  Division,  First  Department    February  10,  1899.) 

1«  DiRBCTSD  VmiDICT— JunOMBST  ON  APPBAL— NeW  TkIAL. 

Oode  Civ.  Proc  §  1187,  authorizes  the  court  to  submit  issues  to  the 
jury  pending  a  motion  to  direct  a  verdict,  and  thereafter  direct  such 
verdict  as  either  party  Is  entitled  to,  and  on  appeal  requires  Judgment  to 
be  entered  in  favor  of  the  proper  party.  Hdd,  that  where  there  were 
erroneous  rulings  on  the  trial,  duly  excepted  to,  the  appellate  division 
would  not  render  judgment  on  appeal,  but  would  order  a  new  trial,  as 
authorized  by  section  1317. 

a  Same. 

Where  the  court  propedy  submitted  the  question  of  negligence  and  con- 
tributory negligence  to  the  jury,  and  directed  it  to  assess  plaintilTs 
damages,  and  such  issues  were  found  in  plaintifTs  favor,  it  was  error 
to  direct  a  verdict  for  defendant. 

a  Tf  rrKBBSB»— iMPBACHMSNT—EVinENCB. 

A  policeman  made  a  memorandum  of  an  accident  he  had  seen,  which 
he  gave  to  the  desk  sergeant,  who  entered  its  substance  in  a  blotter. 
In  an  action  based  on  the  accident,  the  policeman  testified  tfaat»  after 
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b^ag  snbposiuied,  ht  ask^d  tlie  sepgftaat  to  read  the  entry  to  him,  and 
that  It  was  correct.  Hdd  error  to  refuse  to  allow  witness  to  read  the 
entry,  and  state  whether  it  had  been  correctly  read  to  him,  where  it 
differed  materially  from  his  testimony;  and  this,  thofagh  the  orif inal  mem- 
onmdum  was  not  produced. 
4.  Saxb. 

lor  an  action  based  on  an  accident,  a  police  desk  sergeant  testified 
that  just  before  the  trial  the  ppliceman  who  had  reported  it  asked  him 
to  read  his  report  to  him.  Held  error  to  refuse  to  allow  witness  to  state 
whether  ho  read  the  report  to  the  officer  correctly;  the  UUter's  testimony 
concerning  the  accident  differing  materially  from  his  report,  and  he 
having  also  testified  that  the  sergeant  read  the  report  correctly. 

Appeal  from  trial  term,  New  York  coanty. 

Action  by  Timothy  J.  SvIIiyan  i^ainst  the  Metropolitan  Street- 
Railway  Company.  From  a  judgment  for  defendant,  pkdntiff  aj^P^^^- 
Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABRETT,  BUMaEY, 

Mclaughlin,  and  ingbaham,  jj. 

Thomas  P.  Wickes,  for  appellant. 
Charlea  F.  Brown,  for  respondent. 

INGBAHAM,  J.  The  action  was  commenced  to  recover  the  dam- 
ages canaed  by  the  neglig^oce  of  the  defendant,  a  street-railway  com- 
pany. Ui>on  the  trial,  a  motion  having  been  made  by  the  def^idant 
at  the  dose  of  aU  the  evidfmce  for  the  direction  of  a  verdict,  the  court, 
pending  the  dedsion  of  soch.  motion,  submitted  to  the  jury  four  ques- 
tions <rf  fact  raised  by  the  leadings:  First  Was  the  jj^intiff  free 
from  any  n^^gence  contrilmting  to  the  happening  of  the  accident? 
Second.  Was  the  accident  caused  through  the  negligence  of  the  de- 
fendant? Tliird.  What  was  the  least  amount  that  would  compensate 
the  plaintiff  for  the  damages  sustained  through  the  happening  of  the 
accident?  And,  fourth,  was  the  car  at  a  standstill  when  the  pdaintiff 
attempted  to  get  upon  it?  The  jury  fixed  the  damages  sustained  by 
the  ptointiff  at  |5>639.15,  and  answered  the  other  questions  in  the 
aJBmative.  Subsequently  the  court  granted  the  defendant's  motion 
to  direct  a  verdict  in  its  favor,  and,  upon  the  verdict  so  directed, 
jadgment  was  entered,  from  which  the  plaintiff  appeals.  Upon  the 
argnment,  cooaael  for  the  defendant  conceded  that  this  verdict  was 
i]|iprq[)erly  directed  for  the  defendant,  and  that  the  plaintiff  was 
entitled  to  a  new  trial.  The  plaintiff,  however,  contends  that  upon 
this  appeal  judgment  should  be  directed  for  him  for  the  amount  speci- 
fied by  the  jury,  as  the  damages  which  he  sustained;  as  the  result  of 
the  defendant's  negligence.  The  court  submitted  these  questi(ms  to 
the  jury,  under  section  1187  of  the  Code  of  Ovil  Procedure.  That 
section,  as  amended  by  Laws  1895,  c.  946,  provides  that: 

''Vnien  s  motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a 
verdict,  tlM  eoort  may,  pending  the  decision  of  such  motion,  submit  any  ques- 
tion of  fact  alsed  by  the  pleadings  to  the  jury  or  require  the  jury  to  assess 
the  damage.  After  the  jury  shall  have  rendered  a  special  verdict  upon  such 
submission  or  shall  have  assessed  the  damage,  the  court  may  then  pass 
open  the  motion  to  nonirett  or  dh^ect  such  general  verdict. as  either  party  may 
be  entitled  to.  On  an  appeal  from  the  judgment  entered  upon  such  nonsuit 
or  general  verdict,  such  special  verdict,  or  general  verdict,  shall  form  a  part 
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of  the  record,  and  the  appellate  dlYlsLon  may  direct  Buch  Judgment  thereon 
aa  either  parly  may  be  entitled  to." 

Section  1317  proyidea  that: 

"Upon  an  appeal  from  a  Judgment  or  an  order,  the  appellate  dlTlslon  of  the 
supreme  court  •  •  ♦  to  which  the  appeal  is  taken,  may  reverse  or  affirm, 
wholly  or  partly,  or  may  modify  the  Judgment  or  order  appealed  from, 
•    •    •    and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing." 

These  two  sections  should  be  read  together,  and  where  special  qaes- 
tions  have  been  submitted  to  and  answered  by  the  jury,  as  provided 
in  section  1187  of  the  Code,  and  a  verdict  has  thereupon  been  directed 
by  the  court,  upon  the  appeal  from  the  judgment  thereon  entered,  the 
record  should  present  to  the  appellate  court  all  of  the  objections  and 
exceptions  taken  by  either  party  to  the  ruling  of  the  court,  and  the 
appellate  court  has  the  right  either  to  direct  a  judgment  in  favor  of 
either  party,  or,  under  the  authority  contained  in  section  1317  of  the 
Code,  grant  a  new  trial.  Where  the  iasues  of  fact  raised  by  the  plead- 
ings have  been  settled  by  the  jury,  as  allowed  by  section  1187  of  the 
Code,  the  case  upon  appeal  must  be  disposed  of  as  though  such  issues 
had  been  determined  by  the  verdict  of  the  jury;  and  ti^is  court  then 
is  to  direct  such  judgment  as  either  party  is  entitled  to.  Where, 
however,  the  verdict  upon  any  of  the  questions  submitted  to  the  jury 
is  not  supported  by  the  evidence,  or  is  against  the  weight  of  evidence, 
or  where  there  are  erroneous  rulings  upon  the  trial  to  which  the  party 
against  whom  the  jury  have  found  their  verdict  upon  the  issues  of 
fact  has  taken  an  exception,  or  where  the  amcmnt  assessed  as  dam- 
ages is  either  inadequate  or  excessive,  or  for  any  reason  appearing 
upon  the  record  it  would  be  improper  to  grant  a  final  judgment  upon 
the  verdict  of  the  jury  upon  the  issues  of  fact  submitted  to  them, 
then,  under  section  1317  of  the  Code,  the  court  should  order  a  new 
trial. 

We  think  that  this  caae  was  for  the  jury,  and  that  the  court  properly 
submitted  to  the  jury  the  question  of  the  defendant's  negligence  and 
the  plaintiff's  freedom  from  contributory  negligence,  and  directed  the 
jury  to  aasess  the  damages  sustained  by  the  plaintiff.  The  direction 
of  a  general  verdict,  therefore,  for  the  defendant,  was  improper. 

There  was,  however,  one  exception  taken  by  the  defendant  upon  the 
trial  which  compels  us  to  direct  a  new  trial.  The  plaintiff  testified 
that  on  the  morning  of  January  7,  1896,  he  started  to  take  one  of  the 
defendant's  cars  to  go  down  town ;  that  he  walked  from  his  house  to 
Lexington  avenue  and  Eighty-Second  street,  then  signaled  a  car  going 
down  town;  that  he  was  then  standing  on  the  southwest  corner  of 
Eighty-Second  street  and  Lexington  avenue;  that  the  car  came  to  a 
stop  on  the  comer,  and  that',  as  he  (plaintiff)  attempted  to  step  upon 
the  car,  it  went  ahead  with  a  jerk,  and  he  was  caught  on  the  left 
shoulder,  and  turned  around,  after  which  he  became  unconscious  for 
a  few  seconds;  that  the  car  continued  on  its  way  down  town,  leav- 
ing the  plaintiff  upon  the  street;  that  he  (plaintiff)  saw  the  con- 
ductor inside  of  the  car,  with  his  hand  upon  the  bell  rope,  before 
the  car  stopped;  that,  when  he  regained  consciousness,  a  policeman 
was  holding  him.  The  policeman  who  assisted  him  was  called  by 
the  plaintiff  as  a  witness,  and  testified  that  he  saw  the  plaintiff  walk- 
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ing  down  Lexington  avenne;  that  the  plaintiff  purchased  a  newspaper 
from  the  news  stand  on  the  corner  of  Eighty-Second  street,  and  came 
oat  on  the  south  crossing,  and  held  the  paper  in  his  hand,  signaling 
the  car  to  stop;  that  the  car  came  to  a  stop,  and  the  witness  then 
saw  the  car  start  off*  again,  and  saw  the  plidntiff  knocked  over  near 
to  the  cnrbstone;  that  he  saw  the  conductor  on  the  inside  of  the  car 
when  the  car  stopped.  The  witness,  upon  cross-examination,  stated 
that,  on  the  same  morning,  he  made  a  report  of  the  accident  at  the 
station  house,  to  the  sergeant;  this  report  was  a  memorandum  writ- 
ten by  him,  and  delivered  to  the  sergeant  when  he  got  back  to  the 
station  house;  subsequent  to  the  making  of  such  report,  the  sergeant, 
at  the  station  house,  entered  the  substance  of  the  report  in  the  blotter; 
that,  upon  the  day  he  was  first  called  to  attend  as  a  witness,  he  went 
to  a  sergeant  at  the  desk  in  tiie  station  house,  and  asked  to  look  at 
the  report  which  he  had  made  on  the  day  of  the  accident;  that  the 
seigeant  read  it  off  to  him  from  the  blotter,  and  that  it  was  correct 
as  the  sergeant  read  it;  and  that  the  sergeant  read  it  to  him  as  he 
made  it.  The  blotter  was  produced  in  court,  and  submitted  to  the 
witness,  and  the  following  question  was  asked: 

*'Now»  wfll  you  turn  to  that  book,  and  read  the  last  entry  on  those  two 
pages?  I  don't  say  read  it  aloud.  Read  it  to  yourself,  and  then  tell  me 
whether  yon  don't  now  recognize  that  that  entry  on  those  two  images  is  the 
entry  which  Sergeant  McAvoy  read  to  you,  and  which  you  recognized  as 
correct.*' 

To  that,  counsel  for  the  plaintiff  objected.  The  objection  was  sus- 
tained, and  the  defendant  excepted.  The  entry  upon  the  blotter  was 
marked  for  identification,  is  a  part  of  the  record,  and  is  as  follows: 

**Officer  John  Jordon  reports,  at  7  a.  m.,  Timothy  J.  Sullivan,  88  years, 
residence  115  East  83rd  St,  slipped  and  fell  in  the  street,  at  82nd  street  and 
Lexington  avenue,  while  trying  to  board  a  cable  car.  He  received  bruises 
on  face  and  right  knee.    Conveyed  by  officer  to  Presbyterian  Hospital." 

We  think  it  was  error  for  the  trial  court  to  refuse  to  allow  the 
witness  to  read  this  entry  in  the  blotter,  and  to  state  whether  or  not 
it  had  been  correctly  read  to  him  by  a  sergeant  of  police  a  few  days 
before  the  trial,  and  which  he  had  testified  was  a  correct  statement 
of  the  report  that  he  had  made  to  the  sergeant  on  the  morning  of 
the  accident.  The  plaintiff's  case  depended  entirely  upon  the  evi- 
dence that  the  car  stopped,  and  that,  while  starting  to  enter,  he 
was  thrown  down  by  the  sudden  starting  of  the  car  before  he  had 
succeeded  in  entering.  The  police  officer  testified  that  he  saw  tlie 
car  Bt<9,  and  then  start  on  again,  and  that  it  was  the  starting  of 
the  car  which  threw  the  plaintiff  down  upon  the  atreet.  In  the  dis- 
charge of  his  official  duty,  he  made  a  report  of  the  occurrence  to  his 
superior  officer  on  the  morning  of  the  accident,  in  which  he  states 
that  the  plaintiff  slipped  and  feU  in  the  street  while  trying  to  board 
a  cable  car.  There  is  no  statement  in  this  report  that  it  was  the 
starting  of  the  car  that  threw  him  upon  the  street,  but  the  statement 
is  that  he  slipped  and  fell  in  the  street.  The  defendant  was  entitled 
to  cross-examine  the  police  officer  as  to  the  report  that  he  made  to 
his  superior  officer  on  the  morning  of  the  accident,  and  to  prove  the 
terms  of  that  report,  so  that  the  jury  could  see  just  what  statement 
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the  police  oiBcer  had  made  shortly  after  the  accident^  aad  consider 
it  in  oomiection  with  his  testimony  as  to  what  there  occurred.  It 
was  qnite  material  for  the  jury  to  know  that,  when  he  made  hi» 
report  at  the  station  house,  he  made  no  mention  of  the  fact  that  it 
was  the  starting  of  the  car  that  threw  the  plaintiff  upon  the  ground,, 
and  to  consider  that  fact  in  connection  with  his  testimony  giren  upon 
the  trial.  The  witness  had  testified  that  the  report  as  read  to  him 
by  the  sergeant  from  the  police  blotter  was  a  correct  statement  of 
the  report  that  he  had  actually  made;  and  the  defendant  had  the  right 
to  show  him  the  entry  in  the  blotter,  and  to  ask  him  whether  the 
sergeant,  when  he  read  to  him  from  the  blotter,  just  before  the  trial,, 
correctly  read  what  was  contained  therein,  and  then  to  hare  the  entry 
in  the  blotter  submitted  to  the  jury  for  their  consideration. 

The  fact  that  the  original  ouNnorandum  was  not  produced  was  not 
material,  l^iia  was  not  a  case  in  which  a  party  is  entitled  to  exclude 
an  entry  of  a  report  made  by  a  police  officer  to  his  superior  officer 
without  proof  of  the  loss  of  the  original  memorandum  which  onbodied 
the  report  that  was  made.  The  question  of  secondary  evidence  is  not 
presented.  The  witness  was  under  cross-examination,  and  any  state- 
ment that  he  had  made  which  tended  to  contradict  or  explain  his 
testimony  was  competent  eyidence  for  the  defendant  as  to  the  weight 
to  be  given  to  his  testimony  by  the  jury.  It  was  thus  competent  for 
the  defendant  to  prove  that  the  witness  made  a  statement  immedi- 
ately after  the  accident  which  omitted  a  material  fact  that  he  had 
testified  to  upon  the  triaL  Sergeant  McNally,  who  read  this  report, 
was  called  as  a  witness,  and  testified  that,  on  the  Thursday  before 
the  trial,  the  police  officer  who  had  testified  for  the  plaintifl  came 
to  the  desk  at  the  station  bouse.  The  witness  was  then  asked  to 
state  whether  or  not  upon  that  occasion  he  correctly  read  what  wa» 
stated,  in  the  blotter,  to  Jordon,  the  police  officer.  That  was  ob- 
jected to  by  the  plaintiff;  the  objection  was  sustained;  and  the  de- 
fendant excepted.  We  think  this  was  clearly  admissible,  and  that, 
upon  the  sergeant's  testifying  that  he  correctly  read  the  report  in 
the  blotter  to  the  police  officer,  the  record  of  the  report  in  the  blotter 
was  admissible.  It  was  quite  material  for  the  jury,  in  determining 
the  weight  which  they  would  give  to  Officer  Jordon's  testimony,  to 
consider  the  report  tiiat  he  made  immediately  after  the  accident,  as 
before  stated,  not  only  for  what  the  report  as  a  matter  of  fact  did  state, 
but  also  for  what  it  did  not  state,  viz.  that  the  plaintiff  had  been 
thrown  off  the  car  while  attempting  to  enter  it,  or  that  the  car  had 
been  a  factor  in  the  injury  that  the  plaintiff  had  sustained.  We  think 
that,  in  the  face  of  the  exclusion  of  this  evidence,  we  would  not  be 
justified  in  directing  a  judgment  for  the  plaintiff-  upon  the  verdict 
of  the  jury;  as,  if  the  plaintiff  had  received  a  verdict  below,  and  the 
defendant  had  appealed  from  the  judgment  entered  upon  that  verdict, 
we  should  have  been  constrained  to  reverse  the  judgment,  and  order 
a  new  trial 

The  defendant  also  claims  that  he  is  entitled  to  a  new  trial,  upon 
the  ground  that  the  damages  assessed  by  the  jury  were  excessive. 
While  the  amount  of  the  verdict  seems  large,  to  order  a  new  trial 
it  is  not  necessary  to  determine  the  question  as  to  wheth^  or  not  it 
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is  excegsiTe^  as,  for  the  error  before  referred  to,  we  are  required  te 
order  a  new  trial. 

Tbe  judgment  appealed  from  is  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  cqncur, 
RUMSEY,  J.,  in  result 

rSt  App.  D!t.  362.) 

PEOPLE  ez  reL  FITZGERALD  T.  FEITNBR  et  aL 

(Supreme  Court,  Appellate  Division.  First  Department.    February  10,  1899.) 

1  Cbrtiokabi— Rbtubh  of  Wbft. 

Where  a  writ  of  certiorari  !b  explicit  as  to  what  shfdl  be  returned,  it 
mnst  be  obeyed,  unless,  on  application,  it  is  modifled  so  as  to  excuse  such 
return. 
X  Batm-^'HBMM'DY  vr  Appbai* 

Where  certain  directlosui  contained  in  a  writ  of  eertiorari  were  not 
pertinent  to  the  grievances  alleged  therein,  the  remedy  is  by  motion  to 
modify,  and  not  by  appeals 

Appeal  from  special  term. 

Action  by  the  people^  on  relation  of  Maiy  A.  Fitagerald,  against 
Thomas  L,  Ititner  and  others.  From  an  order  directing  a  further 
return  to  -writ  of  certiorari,  defendants  appeal.    Attrmed. 

Argned  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTEE- 
aON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Theodore  Oonnoly,  for  appellants. 
W.  Carmalt,  for  respondent. 

VAN  BRUNT,  P.  J.  It  is  conceded  upon  the  part  of  the  appellants 
that  a  return  has  not  heen  made  according  to  the  directions  of  the 
writ  of  certiorari,  but  it  is  claimed  that  certain  of  the  directions  con- 
tained in  said  writ  were  not  pertinent  to  the  grievances  alleged  therein, 
and  that,  therefore,  a  return  should  not  be  compelled  in  respect  thereto. 
We  think  that  the  appellants  hare  mistaken  their  remedy.  If  the 
reqniremoits  of  the  writ  were  broader  than  they  should  have  been^ 
the  appellants  should  have  moved  for  a  modification  of  the  writ,  so 
that  they  might  be  excused  from  making  return  as  to  unnecessary 
and  improper  matters.  Where  a  writ  is  explicit  in  regard  to  what 
shall  be  returned,  it  is  not  for  the  officer  to  determine  whether  it 
shall  be  obeyed,  or  whether  he  may  refuse  to  comply  with  its  direc- 
tions. The  court  having  ordered  a  particular  return,  such  return  must 
be  made  in  order  to  comply  with  the  writ,  unless,  upon  a  proper  a^ 
plicatioii,  the  writ  is  modified  so  as  to  excuse  such  a  return. 

We  think,  therefore,  that  the  order  appealed  from  should  be  af- 
firmed, with  costs,  but  with  leave  to  the  appellants,  npon  payment 
of  the  costs  of  the  appeal  and  of  the  motion  in  the  court  below,  to 
apply  for  a  modification  of  the  writ.    All  concur. 


Digitized  by  VjOOQ IC 


94  56  NEW  YORK  8UPPLBMBNT  (Sop.  Ct 

and  90  New  York  State  RoporUr. 

(87  App.  Diy.  364.) 

PRYOB  V.  STORKB. 

(Supreme  Conrt,  Appellate  DlTision,  Firat  Department    February  10,  1899.) 

L  AOOOICMODATION  NOTES—lKDOBaSMBKT—NOTIOB. 

An  indorsee  of  an  accommodation  note,  for  value,  before  maturity, 
may  hold  the  maker,  though  he  knew  the  character  of  the  paper  when 
he  took  it 

2l  Samb— Plbadiko— Admissiohs  and  Dbnials. 

Where  an  allegation,  in  a  complaint  on  an  accommodation  note,  that 
the  paper  "came,  for  Talne.  before  maturity,  lawfully  into  the  possession 
or'  plaintiff,  was  not  denied,  an  issue  was  not  raised  by  an  allegation  in 
the  answer  that  plaintiil  took  the  note  after  maturity,  with  notice. 

Appeal  from  trial  term,  New  York  county. 

Action  by  James  Pryor  against  Henry  L.  Storke.  From  a  judg- 
ment entered  on  a  rerdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

Omitting  tbe  formal  parts,  the  complaint  is  as  follows,  riz.: 

The  plaintiil,  complaining  of  the  defendant,  alleges:  (1)  That  heretofwe, 
at  Auburn,  N.  Y.,  on  or  about  January  8,  1894,  defendant  made  his  cer- 
tain promiss<Nry  note  in  writing,  in  the  words  and  figures  following,  to 
wit:  "1500.  Auburn,  N.  Y.,  January  8th,  1894.  Three  months  after  date  I 
promise  to  pay  to  the  order  of  Charles  S.  Beardsley  five  hundred  dollars,  at 
Oayuga  County  National  Bank,  Auburn,  N.  Y.,  for  value  received,  with  In- 
terest Henry  L.  Storke."  (2)  That  thereafter,  and  before  the  commence- 
ment of  this  action,  the  said  Charles  S.  Beardsley  duly  indorsed  and  trans- 
ferred said  note,  and,  so  indorsed,  the  same  came,  for  value,  before  maturity, 
lawfully  into  the  possession  of  the  plaintiiT,  who  is  now  the  owner  and  holder 
thereof,  and  no  part  thereof  has  been  paid  by  said  defendant  Wherefore 
the  plaintiff  demands  Judgment  against  the  defendant  for  the  sum  of  five 
hundred  doUars,  and  interest  from  the  8th  day  of  January,  1894,  besides  the 
costs  and  disbursements  of  this  action. 

And  the  answer  is  as  follows,  to  wit: 

The  defendant,  answering  the  complaint  herein,  shows  to  the  court  and 
alleges  as  foUows:  First  He  admits  the  making  of  the  note  set  fcHrth  in  the 
complaint,  but  denies  that  the  plaintiff  is  the  owner  thereof.  Second.  He 
avers  that  he  made  said  note  on  the  6th  day  of  January,  1894;  that  same 
was  indorsed  by  the  payee;  but  he  denies  he  ever  received  any  value  for 
same,  and  he  avers  same  was  made  solely  for  the  accommodation  of  the  payee, 
who  was  to  take  care  of  same  and  pay  same  at  maturity,  as  the  plaintiff  weU 
knows,  as  this  defendant  is  informed  and  beUeves.  Third.  This  defendant 
further  avers,  on  Information  and  belief,  that  the  plaintiff  herein,  with  fuU 
knowledge  of  all  the  facts  hereinbefore  set  forth,  came  into  possession  of  said 
note  long  after  the  maturity  thereof,  and  after  payments  on  same  had  been 
made  to  parties  representing  the  MulUgan  estate,  of  Philadelphia,  which 
estate  claimed  to  own  same.  Wherefore  defendant  demands  Judgment  for 
the  dismissal  of  the  complaint  and  for  costs. 

Argued  before  VAN  BBUKT,  P.  J.,  and  BAKBETT,  BUM8EY, 

McLaughlin,  and  ingbaham,  jj. 

Thomas  Bracken,  for  appellant. 
B.  F.  Edsall,  for  respondent. 

BABBBTT,  J.  This  action  is  against  tbe  defendant  as  the  maker 
of  a  promissory  note.  The  •  complaint  alleges,  and  the  answer  ex- 
pressly admits,  the  making  of  the  note,  and  its  indorsement  by  tiie 
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payee,  one  Beardsley.  The  complaint  farther  alleges,  and  the  answer 
admita,  by  not  denying,  that  the  note  so  indorsed  "came,  for  value, 
before  maturity,  lawfully  into  the  possession  of  the  plaintiff,"  The 
answer  then  avers  that  the  note  was  made  by  the  defendant  for  the 
accommodation  of  the  payee,  "who  was  to  pay  the  same  at  maturity, 
u  the  plaintifF  well  knows."  This  was  no  defense.  What  the  plain- 
tiff well  knew  when  the  answer  was  interposed  is  quite  immaterial. 
But,  even  were  the  knowledge  alleged  contemporaneous  with  the  orig- 
inal transaction,  this  defense  would  have  been  equally  bad.  Having 
admitted  that  the  note  came  into  the  plaintiff's  possession,  for  value, 
before  maturity,  the  defendant  was  liable,  though  the  plaintiff  knew 
when  he  took  it  that  it  was  acc(»nmodation  paper.  The  answer  fur- 
ther avers  that  the  plaintiff,  with  knowledge  of  the  fact  that  the  note 
was  accommodation  paper,  came  into  possession  of  it  long  after  ma- 
turity. Having  admitted  that  the  note  came  into  the  plaintiff's  pos- 
session, for  value,  before  maturity,  the  defendant  was  not  at  liberty 
to  deny  the  fact,  or  to  prove  any  state  of  facts  inconsistent  with  such 
admission.  Fleischmann  v.  Btem,  90  N.  Y.  114.  The  allegation  in 
question,  however,  had  no  relation  to  the  plaintiff's  original  posses- 
sion. It  seems  timt  tide  plaintiff,  after  he  originally  became  possessed 
of  the  note,  '^or  value,  before  maturity,"  turned  it  over  to  one  MuUi- 
gaa  Long  after  maturity  he  p{iid  Mulligan's  estate  what  was  due 
upon  it,  and  then  took  it  back.  This  is  what  the  defendant's  allega- 
tion refers  to.  Thus  the  allegation  is  entirely  consistent  with  the 
admission.  Upon  this  state  of  the  pleadings,  the  only  issue  was  the 
ownership  of  the  note,  and  that  was  abundantly  established.  The 
learned  trial  judge  should  have  directed  a  verdict  for  the  plaintiff. 
No  harm  was  done,  however,  by  the  taking  of  superfluous  testimony, 
and  the  submission  of  unnecessary  questions  to  the  jury,  except  in 
the  consumption  of  time{  for  the  jury  gave  the  plaintiff  the  verdict 
be  was  entitled  to.  The  exceptions  to  the  exclusion  of  evidence  and 
to  certain  refusals  to  charge  are  trivial  in  themselves,  and,  as  the 
case  stands  upon  the  pleadings,  entirely  unimportant. 

The  appeal  is  without  merit,  and  the  judgment  and  order  denying 
the  defendant's  motion  for  a  new  trial  should  be  affirmed,  with  costs. 
Alleoncor. 


(87  App.  Div.  525.) 

WHITBH0U8B  et  aL  v.  DBISLEB  et  al. 

(Supreme  Gourt,  AppeUate  Division.  First  Department    February  10,  1889.) 

t  Rsai<-Ebtatb  Brokers—Emflotmbnt— Right  to  Comhibsions. 

A  property  owner  received  an  offer  from  a  firm  of  real-estate  brokers, 
which  he  accepted,  and  a  sealed  contract  to  sdl  and  convey  was  eze- 
cnted  between  him  and  one  of  the  firm.  After  the  owner's  death,  his 
executors,  pursuant  to  the  contract  at  the  vendee's  reqnest  and  without 
knowing  that  vendee's  firm  claimed  to  be  acting  as  their  brokers,  con- 
veyed the  real  estate  to  a  third  person.  Hdd  insufficient  to  show  an 
agreement  either  by  the  owner  or  his  executors,  to  pay  the  brokers  a 
commission  for  effecting  the  sale. 

t  Pabol  Evidencb— Pabtibs  to  Instbuhents. 

Parol  evidence  Is  inadmissible  to  show  that  an  agreement  nnder  seal 
to  purchase  real  property  was  not  the  agreement  of  the  person  named  as 
vendee,  bnt  that  of  a  third  person,  not  in  any  way  therein  mentioned. 
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Appeal  from  trial  term,  New  York  county. 

Aetk>]i  by  Worthington  Whitehouse  and  anotber  against  Heiiry 
Drider  and  others,  as  executors  of  the  last  will  and  testament  of 
Henry  Drisler,  deceased.  From  a  judgment  for  plaintiffs  and  from 
an  Older  denying  a  new  trial,  defeoMtonts  appeal.    Beversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BAfiBETT,  BUMSEY, 
McLAUaHUN,  and  INGBAHAM,  JJ. 

Stephen  O.  Lockwood,  for  appellants. 
Bobert  McM.  Gillespie,  for  respondents. 

McLaughlin,  J.  This  action  was  brought  to  recover  commis- 
sions  alleged  to  have  been  earned  by  the  plaintiffs,  real-estate  brokers, 
in  selling  certain  reel  estate  under  an  agreement  made  with  defend- 
ants' testator.  l%e  defendants  by  their  answer  denied  all  the  mate- 
rial allegations  of  the  complaint.  Upon  the  trial  it  appeared  that 
Henry  Drisler,  the  defendants'  testator,  on  the  22d  of  February,  1897, 
went  to  the  plaintiffs'  office,  in  response  to  a  letter  written  by^  them 
the  day  before,  and  announced  that  he  accepted  the  offer  made  in 
their  letter  for  the  real  estate  in  question.  A  contract  was  thereafter 
prepared  (by  whom  the  record  before  us  does  not  disclose)  between 
Drisler  and  the  plaintiff*  Whitehouse.  It  was  under  seal,  and  bore 
date  the  21st  of  October,  although  not  executed  until  the  27tii  of 
that  month.  By  this  contract,  Drisler  agreed  to  sell,  and  Whitehouse 
to  purchase,  the  real  estate  described,  upon  terms  therein  specified. 
Drisler,  before  a  conyeyance  had  been  made  under  the  contract,  died. 
His  will  was  thereafter  admitted  to  probate,  and  letters  testamentary 
issued  to  these  defendants,  who,  in  pursuance  of  the  contract  with 
Whitehouse  and  at  his  request,  conveyed  the  premises  to  Amelia  S. 
Bae,  the  mother  of  Whitdiouse.  When  the  conveyance  was  made  to 
Mrs.  Bae,  the  defendants  did  not  know  that  the  plaintiffs  claimed  to 
be  acting  as  their  brokers,  and  the  first  knowledge  they  had  on  that 
subject  was  when  a  bill  for  commissions  was  presented,  several  days 
later.  The  plaintiffs  had  never  been  employed  by  the  defendants  to 
make  the  sale,  and  the  record  before  us  is  absolutely  barren  of  any- 
thing to  show  that  any  agreement  of  that  character  had  ever  been 
made  by  their  testator.  The  most  that  can  be  said  to  be  established 
by  the  evidence  introduced  is  that  {daintlffs  made  the  defendants' 
testator  an  offer  for  the  real  estate,  either  on  behalf  of  themselves 
or  some  one  else,  which  he  accepted.  This  did  not  entitle  them  to 
commissions.  Before  one  can  demand  compensation  for  making  a 
sale,  he  must  show  that  the  owner  has  agreed  to  pay,  or  else  facts 
must  be  presented  from  which  that  conclusion  can  be  inferred.  Here 
there  was  no  employment  in  the  first  instance,  and  facts  were  not 
established  from  which  an  agreement  to  pay  commissions  could  be 
inferred  or  Implied.  It  follows  that  the  exception  taken  by  the  de- 
fendants to  the  refusal  to  dismiss  liie  complaint,  at  the  close  of  plain- 
tiffs' case  and  at  the  close  of  the  whole  case,  was  well  taken. 

Upon  the  trial  the  plaintiffs  were  permitted  to  prove,  against  the 
defendants'  objection  and  exception,  that  when  Whitehouse  signed  the 
contract  he  did  so,  at  the  request  of  plaintiffs'  testator,  for  Mrs.  Bae, 
to  whom  the  conveyance  was  subsequently  made.    This  we  think  was 
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error.  The  contract  was  under  seal.  The  name  of  Mrs.  Bae  did  not 
appear  in  it.  There  was  nothing  upon  its  face  to  show  that  she  was 
in  any  way  connected  with  it,  or  interested  in  the  subject-matter  of 
it  It  could  not  have  been  enforced  against  her  by  the  defendants. 
The  covenant  to  buy  was  the  personal  covenant  of  Whitehouse,  and 
it  could  only  have  been  enforced  against  him.  The  rule  is  too  well 
settled  to  require  the  citation  of  authorities  that  a  person  is  not 
obligated  to  perform  covenants  in  a  written  instrument  under  seal 
anless  he  be  a  party  to  it.  It  is  equally  as  well  settled  that  parol 
proof  cannot  be  received  for  the  purpose  of  showing  that  a  contract 
under  seal  was  really  made  for  the  benefit  of,  or  on  behalf  of,  some 
person  not  in  any  way  appearing  upon  the  face  of  or  mentioned  in  the 
instrument.  Beferring  to  this  rule,  Judge  Andrews  in  Briggs  v. 
Partridge,  64  N.  Y.  357,  said: 

*^e  find  no  authority  for  the  proposition  that  a  contract  under  seal  may 
be  tamed  into  the  simple  contract  of  a  person  not  in  any  way  appearing  on 
its  face  to  be  a  party  to  or  interested  in  it,  on  proof  de  hors  the  instrument 
that  the  nominal  party  was  acting  as  the  agent  of  another.  •  •  •  The 
general  rule  Is  declared  by  Shaw,  0.  J.,  in  Huntington  v.  Knox,  7  Oush.  374: 
'Where  a  contract  is  made  by  deed  under  seal,  on  technical  grounds  no  one 
but  a  party  to  the  deed  is  liable  to  be  sued  upon  it,  and  therefore,  if  made 
by  an  attorney  or  agent,  it  must  be  made  in  the  name  of  the  principal,  in 
order  that  he  may  be  a  party,  because  otherwise  he  is  not  boimd  by  it' " 

To  the  same  effect  is  Schaef er  v.  Henkd,  75  N.  T.  378. 

It  follows  that  on  account  of  the  errors  thus  committed  the  judg- 
ment most  be  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event    All  concur. 


(37  App.  Div.  518.) 

FREED31AN  et  al.  v.  HAYBMEYER. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    February  10,  1889.)^ 

Bboksrs^Rioht  to  Commission. 

Defendant  authorized  certain  brokers  to  sell  his  property  at  $300,000. 
They  procured  an  offer  for  $275,000,  which  defendant  declined.  Sub- 
sequently plaintiffs  offered  the  same  amount  for  certain  customers,  whose 
names  he  disclosed  to  defendant.  The  offer  was  refused,  but  defend- 
ant authorized  him  to  sell  for  $285,000.  Later  the  offer  of  the  former 
brewers  was  accepted,  and  defendant,  on  making  the  deed,  learned  that 
the  sale  had  been  made  to  plaintiffs'  customers.  Hdd  tha^  as  defendant 
acted  in  good  faith  in  making  the  sale,  plaintiffs  were  not  entitled  to 
commissions,  since  he  had  the  right  to  place  his  property  with  as  many 
brokers  as  he  saw  fit 

Appeal  from  trial  term,  Nevir  York  county. 

Action  by  Joseph  Freedman  and  another  against  Henry  O.  Have^ 
m^er  t6  recover  commissions  for  the  sale  of  defendant's  real  estate. 
From  a  judgment  for  plaintiffs,  and  order  denying  a  motion  for  new 
trial,  defendant  appeals.    Reversed. 

Argoed  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

John  E.  Parsons,  for  appellant. 
Joseph  Fettretch,  for  respondents. 
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Mclaughlin,  J.  upon  the  trial  it  appeared  that  the  defendant 
in  October,  1894,  purchased  the  real  estate  referred  to  in  the  com- 
plaint from  one  of  the  plaintiffs,  and  within  a  short  time  thereafter 
authorized  a  firm  of  real-estate  brokers  (Harnett  &  Co.)  to  sell  the 
same  for  f300,000.  This  firm  thereupon  advertised  the  premises  for 
sale,  and  from  time  to  time  reported  to  the  defendant  the  offers  made 
for  the  property  and  what  they  could  sell  it  for.  On  different  occa- 
sions, and  once  at  least  a  year  before  a  sale  was  actually  made,  they 
informed  him  that  they  could  sell  for  |275,000,  but  he  declined  to  sell 
at  that  price.  Li  March,  1896,  Harnett  &  Co.  again  offered  that  sum, 
which  he  then  accepted,  and  a  written  contract  was  thereupon  entered 
into  between  him  and  one  Edward  C.  Wilde.  The  defendant  then 
supposed  that  Wilde  was  acting  for  himself  in  making  the  purchase, 
but,  when  the  time  arrived  for  the  delivery  of  the  deed,  he  for  the 
first  time  ascertained  that  Wilde  had  acted  on  behalf  of  Frederick  G. 
tTennings  and  John  O.  McCullough,  and  the  conveyance  was  made  to 
them.  It  also  appeared  that  the  plaintiffs  ascertained  in  some  way, 
just  how  or  when  the  record  does  not  disclose,  that  the  real  estate 
was  for  sale,  and  of  their  own  volition  went  to  the  defendant,  prior 
to  the  execution  of  the  Wilde  contract,  and  offered  |276,000  for  it. 
The  offer  was  declined,  the  defendant  saying  that  he  would  take 
^200,000.  Subsequently  the  plaintiff  Freedman  had  a  conversation 
with  the  defendant,  and  then  informed  him  that  he  was  negotiating 
for  a  sale  of  the  property  to  "Frederick  G.  Jennings,  on  behaU  of  Mr. 
McCullough,  and  for  himself  as  one  of  the  heirs,  or,  rather,  on  be- 
.half  of  his  wife  and  other  members,  of  the  Trenor  Park  estate";  and 
the  defendant  said:  "I  have  no  negotiations  with  those  people.  You 
may  go  on,  and,  if  I  sell  them  the  property,  you  will  be  entitled  to 
a  commission."  Later,  another  interview  was  had,  in  which  the 
plaintiff  Freedman  sought  to  induce  the  defendant  to  reduce  his 
price,  and  he  then  informed  Freedman  that  he  would  take  |285,000, 
and  that  was  the  lowest  price  for  which  he  would  sell  the  property, 
and  that  there  was  no  use  of  bothering  him  by  offering  less.  It  also 
appeared  that  one  of  the  plaintiffs  prior  to  the  Wilde  contract  had 
several  interviews  with  Frederick  G.  Jennings,  and  endeavored  to 
induce  him  to  purchase  the  property,  but  without  effect.  Mr.  Jennings 
testified,  and  his  testimony  was  not  contradicted,  that  the  purchase 
was  made  by  Wilde  on  behalf  of  himself  and  Mr.  McCullough;  that 
the  contract  was  drawn  by  Wilde;  that  he  neither  saw  nor  talked  with 
the  plaintiffs,  or  either  of  them,  in  connection  with  the  contract  or 
the  conveyance  made  in  pursuance  of  it;  and  that  at  the  last  inter- 
view he  had  with  the  plaintiff  Freedman  he  was  informed  by  him 
that  the  defendant  wanted  |285,000  for  the  property. 

Assuming  that  the  plaintiffs  had  authority  to  sell,  the  obligation 
which  they  undertook,  as  a  condition  of  their  right  to  demand  compen- 
sation, was  the  production  of  a  purchaser  ready  and  willing  to  pur- 
chase on  the  defendant's  terms.  Sibbald  v.  Iron  Co.,  83  N.  Y.  378; 
Condict  V.  Cowdrey,  139  N.  Y.  273,  34  N.  E.  781.  His  terms  to  them 
were  not  less  than  |285,000.  Did  they  produce  such  a  purchaser? 
It  is  not  even  claimed  that  they  did.  But  it  is  said  they  were  nego- 
tiating with  Mr.  Jennings,  one  of  the  persons  to  whom  the  conveyance 
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waa  sobaequenfly  made,  and  that  while  negotiations  were  pending  the 
defendant  made  the  sale.  What  of  it?  The  defendant  did  not  know 
it,  and,  if  he  did,  it  would  have  made  no  difference,  because  such  nego- 
tiations had  not  resulted  in  an  actual,  or  even  a  prospective,  agree- 
ment, and  the*  permission  to  sell  at  |285,000  was  not  an  exclusive  one 
or  for  a  fixed  time,  and  it  did  not  prohibit  the  defendant  from  selling 
to  others,  if  the  sale  was  made  in  good  faith.  A  person  may  place 
his  property  with  as  many  brokers  to  sell  as  he  sees  fit,  but  it  is  only 
the  one  who  produces  a  buyer,  ready  and  able  to  purchase  on  the  em- 
ployer's terms,  that  becomes  entitled  to  commissions.  Here  the  sale 
was  actually  made  by  Harnett  &  Co.  The  plaintiffs  had  nothing  to 
do  with  it.  They  were  not  connected  with  the  contract  or  convey- 
ance in  any  way.  Indeed,  the  plaintiffs  did  not  know  until  just  before 
the  action  was  tried,  as  appears  from  an  application  to  amend  the 
complaint,  to  whom  in  fact  the  conveyance  was  actually  made.  The 
defendant,  in  the  absence  of  anything  showing  bad  faith  on  his  part, 
had  a  right  to  sell  through  Harnett  &  Co.,  and  there  is  nothing  in  the 
record  to  show  that  in  entering  into  the  contract  with  Wilde,  or  in 
executing  the  conveyance  in  fulfillment  of  it,  he  did  not  act  in  good 
faith,  or  that  he  intended  to  defraud  the  plaintiffs  or  injure  them  in 
any  way.  It  would  be  going  much  further  than  any  of  the  cases  have 
heretofore  gone,  and,  in  our  judgment,  would  establish  a  most  danger- 
ous precedent,  to  hold  that,  under  the  facts  set  out  in  this  record,  the 
defendant  was  obligated  to  pay  commissions  to  the  plaintiffs. 

We  are  of  the  opinion,  therefore,  that  the  trial  court  erred  in  not 
granting  defendant's  motion  to  dismiss  the  complaint  made  at  the 
close  of  the  plaintiffs',  case,  and  renewed  at  the  dose  of  the  whole  case; 
and  for  the  errors  thus  committed  the  judgment  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
AH  concur. 


<25  Misc.  Rep.  534.) 

In  re  BBODERIOE:  et  al. 

(Supreme  Gourt,  Special  Term,  Albany  Oounty.    December,  1898.) 

1.  Bmb  Judicata— Record— Opikion  on  Appbal. 

On  a  queetion  of  res  judicata,  the  special  term  cannot  look  into  an 
c^lnion  of  the  court  of  appeals  in  the  former  case  to  determine  the 
gronnd  on  which  it  affirmed  the  order  below,  where  the  order  of  affirm- 
ance does  not  refer  to  the  opinion. 
2L  Saxb— Contradiction  of  Record. 

Where  an  order  dismissing  a  prior  proceeding  on  the  merits  is  pleaded 
in  bar,  it  cannot  be  proved  by  extraneous  evidence  that  the  case  was  dis- 
missed on  a  Jurisdictional  ground. 

3.  Mandamus— Frcitlbssness  of  Remedy— Veterans'  Act. 

By  liawB  1893,  c.  227,  SS  S,  4,  the  power  to  appoint,  and  consequently 
the  power  to  reinstate,  persons  employed  in  the  capitol,  is  given  to  the 
superintendent  of  public  buildings,  subject  to  the  approval  of  the  trustees 
of  public  buildings.  if«M,  that  mandamus  will  not  issue,  under  the 
veterans'  act,  conunanding  the  trustees  to  reinstate  applicant,  where  the 
superintendent  has  not  acted. 

4.  Same— Public  Boards— Parties. 

Mandamus  wiU  not  lie  against  a  majority  of  the  board  of  trustees  of 
public  buildings  to  compel  them  to  reinstate  a  veteran,  since  the  act  is 
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one  which  m\ist  be  performed,  if  at  all,  at  a  meeting  dnly  convened  at 
a  time  fixed  by  law  or  the  rules  of  the  board,  or  upon  adjournment  of 
such  a  meeting,  or  upon  notice  to  all  of  the  members. 

Application  by  Michael  Broderick  for  a  peremptory,  writ  of  man- 
damus, directed  to  Frederick  P.  Easton,  superintendent  of  public 
buildings,  and  Timothy  L.  Woodruff  and  James  M.  E.  O'Grady,  con- 
stituting a  majority  of  the  trustees  of  public  buildings.     Denied. 

Michael  D.  Nolan,  for  petitioner. 

T.  E.  Hancock,  Atty.  Gen.,  and  Or,  D.  B.  Hasbrouck,  Dep.  Atty. 
Gen.,  for  trustees  of  public  buildings. 
Scherer  &  Downs,  for  superintendent  of  public  buildings^ 

CHESTER,  J.  The  petitioner  makes  this  application,  under  the 
veterans'  act,  for  a  peremptory  writ  of  mandamus,  commanding  the 
defendants  to  reinstate  him  in  an  employment  held  by  him  in  the 
capitol  building  prior  to  October  3,  1895.  The  petitioner  states  in 
his  notice  that  the  application  is  made  upon  certain  affidavits  men- 
tioned therein,  and  "upon  acU  the  papers  and  case  in  the  special  pro- 
ceeding entitled  *The  People  of  the  State  of  New  York  ex  rd.  Michael 
Broderick  v.  Levi  P.  Morton  and  Others,  Trustees,'  and  upon  the  opin- 
ion of  the  court  of  appeals  therein."  That  was  a  proceeding  in  which 
this  petitioner  sought  the  same  relief  against  the  superintendent  of 
public  buildings  and  the  trustees  of  public  buildings  as  is  asked  for 
here,  except  that  there  he  also  prayed  that  the  defendants  be  compelled 
to  reimburse  him  with  a  sum  equivalent  to  what  his  salary  would  have 
amounted  to  from  the  date  of  his  dismis^l  to  the  date  of  his  reinstate- 
ment. It  was  commenced  against  the  predecessors  in  office  of  the 
present  governor,  lieutenant  governor,  and  speaker  of  the  assembly* 
as  trustees  of  public  buildings,  and  Frederick  P.  Easton,  then  and  still 
superintendent  of  public  buildings.  An  alternative  writ  of  man- 
damus was  allowed.  The  issues  raised  thereunder  were  referred  to  a 
i*eferee  to  hear  and  determine,  and  the  case  was  tried  before  him  on 
its  merits.  He  made  his  report  thereon  that  the  respondents  were  en- 
titled to  judgment  dismissing  the  writ.  His  report  was  confirmed  by 
the  special  term,  and  a  final  order  was  entered  thereon  that  judgment 
be  entered  dismissing  the  writ,  with  costs.  An  appeal  was  taken  by 
the  petitioner  to  the  appellate  division,  where  the  order  of  the  special 
term  was  reversed.  From  that  order  an  appeal  was  taken  to  the 
court  of  appeals,  where  the  order  of  the  appellate  division  was  re- 
versed, and  that  of  the  special  term  affirmed.  See  People  v.  Morton, 
156  N.  Y.  136,  50  N.  E.  791;  Id.,  24  App.  Div.  563,  49  N.  Y.  Supp.  760. 
The  present  proceeding  is  one  commenced  by  the  same  petitioner 
against  the  same  superintendent  of  public  buildings,  and  against  the 
present  lieutenant  governor  and  speaker  of  the  assembly,  constituting 
a  majority  of  the  trustees  of  public  buildings.  The  present  governor 
is  not  made  a  party  to  this  proceeding,  it  is  said,  because  of  the  opinion 
of  the  court  of  appeals  in  the  former  case,  that  the  courts  of  the  state 
have  no  power  to  issue  a  mandamus  to  the  governor  to  compel  his 
performance  of  a  duty  imposed  upon  him  by  virtue  of  his  office,  even 
though  the  duty  is  a  ministerial  one,  and  imposed  upon  the  governor 
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as  an  ex  ofDcio  member  of  a  board  of  public  officers.  It  is  urged 
here  bj  the  petitioner  that  such  opinion  of  the  court  of  appeals  shows 
clearly  that  the  mandamus  sought  by  him  was  denied  because  of  the 
want  of  power  or  jurisdiction  in  the  court  to  grant  the  same,  and 
that  the  decision  in  the  former  proceeding  is  therefore  not  a  bar  to  the 
new  proceeding;  and  he  seeks  to  justify  proceeding  against  the 
trustees  of  public  buildings,  other  than  the  governor,  under  a  remark 
contained  in  the  preyailing  opinion  of  the  court  of  appeals,  at  page 
146, 156  N.  Y.,  and  page  794,  50  N.  E.,  where  it  is  said: 

"WhUe  we  are  of  the  opinion  that  a  mandamus  will  not  issue  to  the  goy- 
ernor  to  compel  performance  of  an  act  by  him,  we  see  no  reason  for  its  not 
running,  daring  the  recess  of  the  legislature,  to  the  lieutenant  goyemor  and 
speaker  of  the  assembly." 

There  is  nothing  in  the  order  of  the  special  term,  nor  in  the  order  of 
the  court  of  appeals,  which  shows  upon  what  grounds  either  court 
based  its  decision,  and  the  petitioner  is  confront^  by  numerous  cases 
holding  that  the  opinion  of  the  court  is  no  part  of  the  record,  and  that 
the  court  cannot  look  to  that  to  ascertain  the  grounds  of  the  decision. 
Hewlett  V.  Wood,  67  N.  Y.  394,  399;  Snebley  v.  Conner,  78  N.  Y.  218; 
Clarke  v.  Lourie,  82  N.  Y.  580;  Koehler  y.  Hughes,  148  N.  Y.  507, 
42  N.  E.  1051;  Randall  y.  Railroad  Co.,  149  N.  Y.  211,  43  N.  E.  540, 
It  in  also  well  settled  that  a  judgment  rendered  on  the  merits  is  co- 
eztensiye  with  the  issues  upon  which  it  is  founded,  and  is  conclusiye 
between  the  parties  thereto  and  their  priyies,  not  only  as  to  the  mat- 
ters actually  proyed,  argued,  and  submitted  for  decision,  but  also  as  to 
eyery  other  matter  directly  at  issue  which  the  defeated  party  might 
have  Utigated.  Lorillard  y.  Qyde,  122  N.  Y.  41,  47, 25  N.  E.  292,  and 
cases  cited;  GriflQn  y.  Railroad  Co.,  102  N.  Y.  449, 452, 7  N,  E.  735;  Pray 
y.  Hegeman,  98  N.  Y.  351,  358.  While  in  some  cases  eyidence  is  ad- 
missible to  show  what  was  litigated  upon  the  trial,  such  eyidence  must 
be  consistent  with  the  record,  and  cannot  be  admitted  to  contradict  it. 
Lorillard  y.  Qyde,  122  N.  Y.  41,  48,  25  N.  E.  292.  So  I  think  it  is 
clear,  under  these  authorities,  that  I  cannot  look  at  the  opinion  of  the 
court  of  appeals  to  ascertain  the  grounds  upon  which  the  decision  was 
based,  no  reference  thereto  haying  been  made  in  its  order,  which  was 
simply  one  of  affirmance  of  the  order  of  the  special  term,  and  pre- 
sumably was  upon  all  the  issues  which  might  haye  been  litigated  in 
the  proceeding. 

The  further  reason  is  assigned  in  support  of  this  proceeding  that  it 
is  not  against  the  same  parties  as  the  former  one,  and  therefore  the 
final  order  in  the  former  proceeding  should  not  be  held  to  be  a  bar 
to  this  proceeding.  It  is  true  that  the  goyernor  is  not  a  party  here, 
and  that  there  has  been  a  change  in  the  office  of  lieutenant  goyernor 
and  speaker  of  the  assembly;  but  there  has  been  no  change  in  the 
office  of  superintendent  of  buildings,  and  this  proceeding  is  against 
Mr.  Easton  as  such  superintendent,  the  same  as  was  the  former  pro- 
ceedingy  so  that,  so  far  as  he  is  concerned,  the  former  judgment  stands 
as  a  bar  to  the  proceeding  against  him.  So  far  as  the  trustees  of  pub- 
lic buOdings  are  concerned,  it  is  the  same  public  office  or  board  that  is 
proceeded  against,  although  there  has  been  a  change  in  the  officers. 
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The  proceeding  is  not  against  the  individual,  but  the  official.  The 
petitioner  seeks  to  enforce  the  performance  of  a  duty  imposed  by  law 
upon  a  public  board.  His  former  proceeding  was  against  all  the 
officials  composing  that  boards  and  was  for  the  same  relief  he  seeks 
here,  except  that  there  he  also  asked  damages  against  the  individnals 
for  an  alleged  breach  of  official  duty.  That  element  is  omitted  here, 
so  that  this  proceeding  is  solely  to  enforce  an  alleged  official  duty. 
It  seems  to  me  that,  the  former  proceeding  having  been  brought  by  the 
petitioner  to  procure  a  reinstatement  in  his  former  employment  by  the 
predecessors  in  office  of  the  present  trustees  of  public  buildings,  the 
judgment  there  denying  him  that  relief  may  properly  be  invoked  as 
a  bar  to  prevent  this  proceeding  against  a  majority  of  their  successors 
in  office,  as  such  trustees,  to  procure  the  same  relief.  It  may  be  that 
the  present  trustees  do  not  stand  in  the  relation  of  privies  to  their 
predecessors  in  office  in  the  ordinary,  legal  meaning  of  that  term, 
but,  as  the  former  have  succeeded  to  the  duties  of  the  latter,  it  seems 
to  me  their  relations  to  each  other  are  such  that  the  rule  relating  to 
parties  and  their  privies  is  applicable;  yet,  if  I  am  wrong  as  to  this, 
there  are  other  reasons  which,  impel  me  to  deny  this  application. 

Under  the  public  buildings  law  the  trustees  of  public  buildings  have 
no  power  to  appoint  the  persons  employed  in  the  capitol.  That 
power,  under  the  law,  is  given  to  the  superintendent  of  public  build- 
ings, subject  to  the  approval  of  the  trustees.  Laws  1893,  c.  327,  §§ 
3,  4.  If,  therefore,  the  former  judgment  is  a  bar  to  this  proceeding 
as  against  the  superintendent,  who  has  the  power  to  appoint,  and  con- 
sequently the  power  to  reinstate,  and  the  exercise  of  that  power  by 
him  cannot  be  compelled  here,  it  would,  it  seems  to  me,  be  an  idle  cere- 
mony to  issue  a  writ  against  a  majority  of  the  trustees,  when  under  the 
law  the  initiative  as  to  appointment  or  reinstatement  must  be  taken 
by  the  superintendent.  Until  he  has  acted,  there  is  no  duty  resting 
upon  the  trustees  to  approve.  The  court  can  only  require  them  to 
perform  a  duty  imposed  upon  them  by  law,  and  under  the  facts  appear- 
ing here  there  is  no  duty  resting  upon  them  in  the  first  instance. 

Nor  do  I  see  how  a  writ  can  properly  issue,  in  a  case  like  this, 
against  the  officials  constituting  a  majority  of  this  board  of  trustees. 
The  act  or  duty  sought  to  be  enforced  is  one,  if  performed  at  all,  which 
must  be  performed  by  the  board  at  a  meeting  thereof,  duly  convened 
for  the  transaction  of  public  business  at  a  time  fixed  by  law  or  by  their 
rules  or  by-laws,  or  upon  due  adjournment  of  such  meeting,  or  upon 
reasonable  notice  to  all  the  members.  Neither  the  individual  mem- 
bers nor  a  majority  of  the  board  can  act  or  be  compelled  to  act  except 
in  that  manner.  Statutory  Construction  Law,  §  19  (Laws  1892,  e. 
677);  People  v.  Nostrand,  46  N.  Y.  375,  383.  Judge  O'Brien,  in  his 
dissentmg  opinion  (page  149,  156  N.  Y.,  and  page  795,  50  N.  E.),  said 
that  the  effect  of  the  decision  of  the  court  of  appeals  in  the  case  of 
People  V.  Morton,  supra,  was  to  practically  abrogate  the  statute  which 
excepts  veterans  in  the  civil  service  from  removal  without  cause. 
However  much  this  result  is  to  be  regretted,  I  think  this  is  clearly  its 
effect  so  far  as  the  statute  applies  to  public  boards  of  which  the  gov- 
ernor is  a  member,  and  that  the  writ  cannot  run  against  the  other 
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membeiti  constituting  a  majority  of  the  board  of  trustees,  for  they 
alone  do  not  constitute  the  board.     For  these  reasons  the  application 
must  be  denied,  with  costs. 
Application  denied,  with  costs. 


(37  App.  Dlv.  421.) 

PLASTBRSTBIN  ▼.  HOES  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    February  10,  1899.) 

Qnrr  Causa  Mortis— Evidence. 

A  finding  that  there  was  not  a  gift  causa  mortis  by  deceased,  L.,  to 
plaintiff.  P.,  of  money  in  the  O.  Savings  Bank,  will  not  be  disturbed,  not- 
withstanding testimony  that  L.;  the  day  before  his  death,  gave  P.  the 
banlc  book,  and  an  account  book,  with  an  understanding  that  out  of  the 
fund  represented  by  the  former  P.  should  pay  certain  expenses,  and  the 
balance  should  belong  to  him;  and  though  In  the  account  book  there 
was  an  attempted  testamentary  gift  of  the  money  to  P.,  he  not  having 
seen  this  tiU  after  death  of  L.,  and  he  having  in  the  first  place  claimed, 
but  failed  to  show,  an  assignment  of  the  deposit  to  him;  and  wit-  - 
nesses  for  defendant  testifying  that  P.,  after  the  death  of  L.,  called 
at  the  house  of  S.,  and  said  that  he  knew  nothing  about  the  property  of 
L.,  and  that  there  was  nothing  on  his  person  but  a  few  pennies,  but  that, 
when  told  to  make  further  search,  he  went  and  returned  with  the  books, 
which  he  said  he  had  found,  and  handed  them  to  S.,  asking  her  for  some 
money  for  his  trouble,  and  making  no  claim  to  them,  but  remarking  that 
they  belonged  to  the  brother  of  L.,  though  P.  testified  that  his  object 
in  delivering  them  to  S.  was  to  secure  a  loan,  and  that  they  were  left  as 
a  pledge. 

Appeal  from  special  term,  New  York  county. 

Action  by  Shepsel  Plasterstein  against  William  M.  Hoes,  adminis- 
trator of  Samuel  Levy,  deceased,  and  another.  From  judgment  en- 
tered after  trial  at  the  special  term  dismissing  the  complaint,  plaintiff 
appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Abraham  B.  Schleimer,  for  appellant. 
Morris  Cnkor,  for  respondents. 

O'BRIEN,  J.  This  action  was  brought  to  recover  the  sum  of  |2,135, 
originally  on  deposit  with  the  Citizens'  Savings  Bank  in  the  name  and 
to  the  credit  of  Samuel  Levy,  deceased.  The  theory  of  the  action, 
according  to  the  allegations  of  the  complaint,  is  that  the  deposit 
was  assigned  to  the  plaintiff  by  Levy  just  previous  to  his  death,  in 
consideration  of  existing  indebtedness,  of  attendance  during  illness, 
and  for  other  valuable  considerations.  In  support  of  this  theory 
of  assignment  of  the  bank  deposit,  there  was  introduced  in  evidence 
a  memorandum  contained  in  an  account  book  kept  by  the  deceased, 
which,  as  alleged,  was  made  some  time  before  his  death,  as  follows: 

''In  the  month  of  ITebniary  for  that  what  Shepsel  Plasterstein  has  served 
me  dnring  my  illness  and  for  that  what  I  owed  him  for  board  and  for  books, 
I  ^re  to  Shepsel  Plasterstein  aU  my  money  which  is  in  the  Citizens*  Savings 
Bank  and  what  in  that  book  Is  written  down.  Samuel  Levy.** 

The  plaintiff  does  not  claim  to  have  seen  this  writing  until  after 
Levy's  death,  although  he  testified  that  on  the  evening  previous 
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thereto  the  deceased  gave  him  the  account  book  in  which  the  mem- 
orandum was  written,  together  with  the  bank  book.  It  must  be 
concluded,  from  the  wording  of  this  memorandum,  that  it  was  in  no 
sense  an  assignment,  but  that  it  was  made  and  intended  as  a  testa- 
mentary disposition.  As  such,  however,  it  is  not  good,  for  it  does  not 
comply  with  the  formalities  required  by  law;  and  therefore,  if  of  any 
importance,  it  may  only  be  accepted  as  evidence  of  intention  to  make, 
not  a  present  gift,  but  a  gift  to  take  effect  after  death. 

This  was  the  view  taken  upon  the  trial  by  the  learned  judge  below^ 
who  pointed  out  the  defect  in  the  claim  made  in  the  complaint  that 
the  deceased  had  assigned  the  deposit  to  the  plaintiff.  The  court, 
however,  permitted  the  action  to  proceed  without  any  amendment 
of  the  pleadings,  for  the  purpose  of  determining  whether,  as  the  plain- 
tiff's counsel  was  endeavoring  to  show,  title  could  be  maintained  as 
a  gift  causa  mortis;  but  the  complaint  was  finally  dismissed,  on  the 
ground  that  the  plaintiff  had  not  sustained  the  burden  placed  on 
him  of  establishing  such  a  gift  by  evidence  that  was  "clear  and  con- 
vincing, strong  and  satisfactory."  Farien  v.  Wiegel,  76  Hun,  462, 
28  N.  Y.  Supp.  95.  The  plaintiff  took  exception  to  this  conclusion, 
and  now  insists,  as  he  did  below,  that  the  cause  of  action  was  abun- 
dantly established.  The  correctness  of  this  contention  necessarily  de- 
pends upon  the  force  and  effect  of  the  evidence  adduced;  and,  for 
the  purposes  of  this  opinion,  a  summary  of  the  proof  presented  .will 
be  sufficient,  without  an  attempt  to  give  it  in  detail. 

It  appears  that  on  .a  Tuesday  in  February,  1897,  between  2  and  3 
o'clock  in  the  morning,  Samuel  Levy,  who  was  then  boarding  with 
the  plaintiff,  died.  According  to  the  plaintiff's  version,  the  deceased 
on  the  previous  night  had  given  to  him  a  bank  book  and  an  account 
book,  with  the  understanding  that  out  of  the  fund  represented  in 
the  former  he  should  pay  the  expenses  of  burial,  provide  for  prayera 
to  be  said,  and  erect  a  monument  or  tombstone  over  the  grave,  and 
that  the  remainder  of  the  deposit  should  belong  to  him.  This  testi- 
mony of  the  plaintiff  and  his  witnesses  was  weakened  by  that  of  the 
defendants;  from  which  it  appeared  that  on  the  day  following  the 
alleged  transfer  the  plaintiff  called  at  the  house  of  Bertha  Sarasohn, 
and  said  that  he  knew  nothing  about  the  property  of  the  deceased, 
and  that  there  was  nothing  on  his  person  but  a  few  pennies;  and 
that,  when  told  to  return  and  make  a  further  search,  he  went  away, 
and  came  again  later  in  the  day,  saying  that  he  had  found  some  books 
and  papers,  which  he  thereupon  handed  to  Mrs.  Sarasohn,  asking  her 
for  some  money  for  his  trouble,  and  remarking  that  the  books  would 
be  for  the  brother  of  Levy.  The  plaintiff's  failure  then  and  there  to 
assert  that  he  claimed  title  to  the  bank  book  as  a  gift  made  to  him 
by  the  deceased,  and  his  surrender  of  the  same  to  Mrs.  Sarasohn 
with  the  words  mentioned,  if  the  defendants'  witnesses  are  to  be 
credited,  are  quite  inconsistent  with  his  attitude  and  that  of  his  wit- 
nesses on  the  trial.  We  have  not  overlooked  the  plaintiff's  testimony 
that  his  object  in  delivering  the  book  to  Mrs.  Sarasohn  was  to  secure 
a  loan,  and  that  the  books  and  other  papers  were  left  as  a  pledge, 
but  he  does  not  testify  that  he  asserted  at  that  time  a  title  to  the 
bank  book  by  gift 
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Upon  the  trial,  then,  as  in  his  complaint,  the  plaintiff  sought  to 
snstaiD  his  title,  not  by  reason  of  a  gift,  but  on  the  theory,  as  already 
pointed  out,  of  an  assignment,  "fiie  memorandum  is  undoubtedly 
strong  corroborative  evidence  of  intention  on  the  part  of  Levy  to  give 
the  plaintiff  the  benefit  of  some  or  all  of  the  money  in  the  bank,  after 
his  death,  and  would  have  been  entitled  to  great  consideration  in 
support  of  such  a  claim,  had  that  from  the  outset  been  consistently 
ajsserted  and  substantiated  by  other  satisfactory  evidence.  But  as 
the  complaint  alleged  that  the  bank  book  and  the  moneys  represented 
thereby  had  been  assigned  to  the  plaintiff,  and  this  allegation  was 
not  sustained,  and  no  motion  was  made  to  amend  the  pleadings  or 
conform  them  to  the  proof,  the  court  might  very  properly  have  dis- 
missed the  complaint.  The  court,  however,  on  the  theory  of  a  gift 
causa  mortis,  further  considered  the  merits  of  the  action  without 
any  change  being  made  in  the  complaint;  and,  it  appearing  that 
the  evidence  of  such  a  gift  was  conflicting  and  contradictory,  it  was 
entirely  within  the  province  of  the  court  to  pass  upon  the  credibility 
of  the  witnesses  in  determining  whether  any  title  was  so  established. 
In  his  conclusion  the  learned  trial  judge  had  in  mind  the  rule  of  law, 
so  often  formulated,  that,  where  it  is  sought  to  divert  the  money  or 
property  of  a  deceased  person  from  his  relatives  or  next  of  kin,  the 
stranger  thus  seeking  to  obtain  benefit  must  establish  his  right  by 
clear  and  convincing  proof.  When  we  consider  the  character  of  the 
witnesses,  and  their  relation  to  the  parties,  we  must  conclude  that  the 
evidence  is  as  consistent  with  the  claim  that  the  gift  was  not  made  as 
with  the  claim  that  it  was  made;  and  the  many  contradictions  in  thn 
testimony  raise  the  suspicion  that  no  gift  was  actually  made,  but 
that  an  examination  of  the  account  book  after  Levy's  death  disclosed 
the  memorandum,  which,  being  favorable  to  the  plaintiff,  suggested 
to  him  the  idea  that,  with  it  as  a  basis,  a  claim  or  right  of  some  kind 
could  be  maintained.  From  a  perusal  of  the  record,  we  are  unable 
to  conclude  that  the  proof  adduced  or  the  character  of  the  plaintiff's 
witnesses  were  such  that  the  trial  judge  was  bound  to  be  satisfied 
that  the  plaintiff  had  made  out  a  strong  and  conclusive  case. 

We  think,  therefore,  that  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 


(26  Misc.  Rep.  208.) 
WOOD  et  al.  ▼.  COMMON  COUNCIL  OF  CITY  OF  BINGHAMTON  et  al. 

(Supreme  Court,  Special  Term,  Broome  (bounty.    February  4,  1S99.) 

I.  Street  Railroads— Streets— Obligation  to  Pave. 

General  Railroad  Law,  §  96  (Laws  1890,  c.  505),  as  amended  by  Laws 
1802,  c.  676,  providing  that  every  street  surface  railroad  corporation,  so 
long  as  It  shall  use  any  of  its  tracks  in  any  street  In  a  city,  shall  l^eep  in 
permanent  repair  that  portion  of  such  street  between  its  tracks,  the 
rails  of  Its  tracks,  and  two  feet  in  width  outside  thereof,  as  and  when- 
ever requhred  by  the  local  authorities  to  do  so,  applies  to  every  street 
surface  railroad  company,  whether  Incorporated  prior  or  subsequent  to 
the  act 
3.  Saicb— Exemption. 

The  omission,  In  a  charter  of  a  street-railroad  company,  of  a  provision 
compelling  it  to  pave  streets  along  Its  tracks,  does  not  vest  in  it  or  Us 
successors  a  perpetual  exemption  from  such  obligation  subsequently  Im- 
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posed  by  the  legislature  under  the  power  given  it  hy  Ck)n8t.  art  8,  §  1, 
providing  that  all  general  laws  creating  corporations  may  be  altered  from 
time  to  time. 
8.  Same—Vested  Kiohts. 

The  term  "vested  rights"  relates  to  property  rights  only,  and  does  not 
embrace  an  Immunity  or  exemption  created  by  an  omission,  in  a  statute 
incorporating  a  street  surface  railway  company,  to  impose  a  liability 
on  it  to  pave  parts  of  streets  occupied  by  its  tracks. 

4.  Same— City  Council— Power  to  Exempt. 

A  city  council  has  no  power  to  exempt  a  street-railroad  company,  by 
contract  or  otherwise,  from  the  provisions  of  General  Railroad  Law,  $ 
98,  as  amended  by  Laws  1892,  c.  676,  requiring  all  street  surface  rail- 
roads to  pave  certain  portions  of  streets  occupied  by  their  tracks. 

5.  Same— Exemption  Contract— Legalizing  Statute— Constitutionality. 

Laws  1803,  c.  231,  legalizing  a  contract  between  the  city  of  Bingham - 
ton  and  the  Blnghamton  Railroad  Company  exempting  it  from  part  of  the 
provisions  of  General  Railroad  Law,  |  98,  as  amended  by  Laws  1892, 
c.  676,  requiring  it  to  pave  certain  portions  of  streets  occupied  by  It,  Ts  not 
void  as  a  grant  to  the  company  of  an  ''exclusive  immunity"  forbidden  by 
the  constitution. 

6.  Same- Repeal. 

Nor  was  such  legalizing  act  repealed  by  implication  by  Laws  1893,  c. 
434,  §  90,  passed  a  month  thereafter,  providing  that  the  general  law  re- 
quiring street-railroad  companies  to  pave  certain  portions  of  streets  alon^ 
their  tracks  shall  apply  to  every  corporation,  however  organized;  nor  by 
Laws  1895,  c.  983,  which,  in  amending  the  general  railroad  law  in  other 
unrelated  respects,  necessarily  re-enacted  section  90. 

7.  Same— Validity. 

Laws  1893,  c.  231,  legalizing  a  contract  between  the  city  of  Blngham- 
ton and  the  Blnghamton  Railroad  Company,  exempting  the  latter  from 
liability  to  pave  parts  of  streets  occupied  by  it,  was  not  void  because  it 
validated  a  contract  void  for  want  of  power  in  the  city  to  make  it,  since 
the  legislature  may  confer  such  power  by  retrospective  legislation. 

Action  by  James  B.  Wood  and  others  against  the  common  council 
of  the  city  of  Blnghamton  and  others.    Judgment  for  defendants. 

Alex.  &  A.  W.  Cummings  and  Charles  S.  Hall,  for  plaintiffs. 
Frank  Stewart,  for  defendant  common  council. 
Gteorge  B.  Curtiss,  for  defendant  Blnghamton  R.  Co. 

MATTICE,  J.  The  plaintiffs  are  taxpayei^s  of  the  city  of  Blngham- 
ton, and  own  lands  abutting  Front  street,  between  Main  and  Ferry 
streets,  liable  to  be  assessed  for  paving  and  other  street  improve- 
ments. As  such  taxpayers,  they  bring  this  action  to  restrain  the 
collection  of  taxes  for  the  expense  of  paving  Front  street  in  1897 
between  the  rails  of  the  track  of  the  Blnghamton  Railroad  Company 
and  two  feet  in  width  outside  such  tracks,  and  to  compel  the  defend- 
ant the  Blnghamton  Railroad  Company  to  pay  such  expense,  less 
the  cost  of  paving  one  foot  in  width  between  the  rails,  which  such 
company  has  already  paid.  The  defendant  the  Blnghamton  Rail- 
road Company  was  permitted,  by  an  order  of  this  court,  upon  its 
application,  to  come  in  and  defend  as  a  party  defendant. 

The  Blnghamton  Railroad  Company  w^as  formed  by  a  consolidation 
of  the  Blnghamton  Street-Railroad  Company  and  the  Blnghamton 
&  Port  Dickinson  Railroad  Company,  August  11,  1892,  in  accordance 
with  chapter  565  of  the  Laws  of  1890,  as  amended  by  chapter  676  of 
the  Laws  of  1892.    The  Blnghamton  Street-Railroad  Company  had 
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theretofore  been  duly  formed,  March  24,  1890,  by  a  consolidation  of 
the  Washington  Street,  Asylum  &  Park  Railroad  Company,  the 
Binghamton  Central  Bailroad  Company,  and  the  City  Bailroad  Com- 
pany, under  chapter  108  of  the  Laws  of  1875.  The  City  Railroad 
Company  was  organized  In  1883,  under  chapter  140  of  the  Laws  of 
1850.  The  Binghamton  Central  Railroad  Company  was  also  incor- 
porated the  same  year,  under  the  same  act.  The  Binghamton  & 
Port  Dickinson  Railroad  Company  was  incorporated  in  1868  by  spe- 
cial charter  (chapter  501  of  the  Laws  of  1868).  The  Washington 
Street,  Asylum  &  Park  Railroad  was  fonned,  under  chapter  917  of 
the  Laws  of  1869,  as  amended  by  chapter  108  of  the  Laws  of  1875, 
by  a  consolidation  of  the  Washington  Street  &  State  Asylum  Rail- 
road with  the  Park  Avenue  Railroad.  The  Washington  Street  & 
State  Asylum  Railroad  was  organized  in  1871,  under  the  act  of  1850. 
The  Park  Avenue  Railroad  Company  was  organized  in  1882,  under 
the  same  act.  The  defendant  the  Binghamton  Railroad  Company,  by 
virtue  of  the  various  articles  of  consolidation,  and  the  statutes 
under  which  each  consolidation  was  effected,  succeeded  to  all  the 
rights,  franchises,  and  privileges  of  each  of  the  companies  named, 
and  also  became  burdened  with  all  of  the  duties  and  obligations  of 
each  of  said  companies. 

Prior  to  the  passage  of  the  general  railroad  law  of  1890,- no  obliga- 
tion rested  upon  any  of  the  street  railroads  of  the  city  of  Binghamton 
to  contribute  to  the  cost  of  paving  streets.  The  act  of  1884,  which 
required  street  surface  railroad  companies  to  have  and  keep  in 
permanent  repair  the  space  between  its  rails  and  two  feet  in  width 
outside  of  the  rails,  applied  only  to  companies  organized  under  that 
acty  and  therefore  none  of  the  companies  named  came  within  the 
purview  of  that  statute.  In  the  action  of  City  of  Binghamton^ v. 
Binghamton  &  P.  D.  Ry.  Co.,  reported  in  61  Hun,  479, 16  N,  Y.  Supp. 
225,  it  was  held  that  no  obligation  rested  upon  the  railroad  company 
to  contribute  to  the  pavement  of  Chenango  street.  But  that  decision 
was  based  upon  a  state  of  facts  existing  before  the  passage  of  the 
general  railroad  act  of  1890.  It  was  not  contended  in  that  action^ 
that  the  defendant  was  amenable  to  chapter  252  of  the  Laws  of  1884, 
but  it  was  claimed  that  there  existed  a  liability  by  reason  of  a  con- 
dition of  its  franchise  contained  in  chapter  501  of  the  Laws  of  1868, 
under  which  the  company  was  organized.  The  then  general  term 
held  (Merwin,  J.,  writing  the  opinion  of  the  court)  that  the  obliga- 
don  imposed  by  that  act,  to  wit,  that  the  company  should  '*keep  the 
surface  of  the  streets  and  highways  within  the  rails  and  for  one  foot 
outside  thereof,  and  to  the  extent  of  the  ties,  in  good  and  proper  or- 
der and  repair,"  did  not  require  the  railroad  company  to  contribute 
to  the  cost  of  new  pavement,  especially  in  the  absence  of  proof  that 
the  company  had  failed  to  perform  the  statutory  obligation  to  keep 
the  street  within  the  rails  and  one  foot  outside  thereof,  and  to  the 
extent  of  the  ties,  in  good  and  proper  order  and  repair.  That  de- 
cision does  not  aid  us  in  determining  the  questions  here  presented,  for 
the  reason  that  it  was  decided  upon  the  law  as  it  existed  prior  to* 
the  enactment  of  the  general  railroad  law. 

Section  98  of  the  general  railroad  law  (being  chapter  565  of  the 


Digitized  by  VjOOQIC 


108  56  NEW  YORK  SUPPL.BMBNT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

Laws  of  1890,  as  amended  by  chapter  676  of  the  Laws  of  1892)  reads 
as  follows: 

"Every  etreet  surface  railroad  corporatJon  so  long  as  It  shall  continue  to 
use  any  of  its  tracks  in  any  street,  avenue  or  public  place  in  any  city  or  vil- 
lage shall  have  and  keep  in  permanent  repair  that  portion  of  such  street, 
avenue  or  public  place  between  its  tracks,  the  rails  of  its  tracks,  and  two  feet 
in  width  outside  Its  tracks,  under  the  supervision  of  the  proper  local  authori- 
ties, and  whenever  required  by  them  to  do  so,  and  in  such  manner  as  they 
may  prescribe." 

If  a  doubt  existed  as  to  the  applicability  of  that  section  to  every 
street  surface  railroad,  by  reason  of  the  language  of  section  90,  as 
amended  by  chapter  676  of  the  Laws  of  1892,  such  doubt  was  re- 
moved by  the  amendment  to  section  90  by  chapter  434  of  the  Laws 
of  1893,  and  again  by  chapter  933  of  the  Laws  of  1895,  which  clearly 
make  section  98  apply  to  every  street  surface  railroad,  whether  in- 
corporated under  the  provisions  of  chapter  252  of  the  Laws  of  1884, 
the  general  railroad  law,  or  any  other  law.  Section  98  therefore  ap- 
plies to  every  street  surface  railroad  company  incorporated  under 
statutes  enacted  prior  to  1884,  as*  well  as  to  those  incorporated  under 
the  act  of  1884,  or  under  subsequent  enactments.  It  has  been  set- 
tled by  the  court  of  appeals  in  Conway  v.  City  of  Eochester,  157  N. 
Y.  33,  51  N.  E.  395,  that  abutting  owners  are  not  liable  for  the  cost 
of  paving,  between  the  tracks  and  the  rails  of  the  tracks,  and  for 
two  feet  in  width  outside  of  the  tracks,  of  a  street  surface  railroad 
company  operating  its  road  in  such  street  It  was  also  settled  by 
the  same  decision  that  the  duty  of  the  common  council  of  the  city 
to  give  a  street  surface  railroad  company  operating  its  tracks  in  the 
street  the  30-days  notice  required  in  section  98  is  mandatory.  "While  it 
is  true  that  the  defendant  the  Binghamton  Railroad  Company  be- 
came vested  with  all  the  rights  belonging  to  the  several  companies 
at  the  time  of  consolidation,  and  that  statutes  under  which  the  sev- 
eral companies  were  organized  did  not  impose  an  obligation  to  pave 
streets,  yet  the  omission  in  such  statutes  to  require  the  companies 
to  pave  did  not  vest  in  them  or  their  successor,  the  Binghamton 
Railroad  Company,  any  right  to  be  perpetually  exempted  from  such 
obligation,  if  the  legislature  should  impose  it  The  legislature  has 
the  undoubted  right  to  impose  such  obligation  at  any  time,  even 
though  such  right  was  not  reserved  in  the  statutes  under  which  the 
companies  were  incorporated.  That  power  was  given  the  legislature 
by  the  constitution,  which  provides  (article  8,  §  1)  that  all  general 
laws  and  special  acts  creating  corporations  may  be  altered  from  time 
to  time.  The  legislature  has  repeatedly  and  constantly  exercised  this 
power,  at  least  since  the  adoption  of  the  constitution  in  1846.  The 
term  "vested  right"  relates  to  property  rights,  and  does  not  embrace 
within  its  meaning  the  immunity  or'exemption  created  by  an  omis- 
sion in  the  statute  under  which  the  incorporation  was  effected,  to 
impose  a  liability  for  the  paving  of  streets  used  and  occupied  by  a 
street  surface  railroad.  If  it  were  not  so,  the  general  railroad  hiw 
would  be  ineffectual  to  obligate  any  street  surface  railroad  in  the 
atate  to  pay  its  proportionate  share  of  paving,  if  incorporated  under 
acts  which  did  not  so  provide.  The  effect  of  the  decision  in  the  Con- 
way Case,  I  think,  settles  that  question  beyond  controversy. 
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If  nothing  farther  appeared  in  the  case  nnder  consideration,  the 
plaintifFs  would  be  entitled  to  the  reli^  sought,  (or  the  reason  that, 
under  the  general  railroad  law  as  amended,  it  would  be  the  duty  of 
the  defendant  the  Binghamton  Bailroad  Company  to  pay  the  expense 
of  paving  the  space  between  the  rails  of  its  tracks  and  two  feet  in 
width  ontfiide  thereof,  and  the  city  of  Binghamton  would  have  no 
power  to  assess  such  expense  upon  the  abutting  owners  or  the  city 
at  large.  The  defendants,  however,  interpose  a  defense,  anii  claim  that 
the  defendant  railroad  company  is  exempt  from  the  duty  to  pave  as 
required  by  section  98  of  the  provisions  of  the  general  railroad  law 
by  virtue  of  a  contract  or  contracts  made  between  the  common  council 
of  the  city  of  Binghamton  and  the  Binghamton  &  Port  Dickinson 
Bailroad  Company  and  the  j^inghamton  Bailroad  April  26,  1892,  and 
which  contracts  were  confirmed,  ratified,  or  legalised  by  the  legisla- 
ture by  chapter  231,  Laws  1893,  passed  March  28,  1893.  These 
contracts,  in  effect,  provided  that  t)ie  railroad  company  should  pay 
about  the  sum  of  |1,000  towards  the  expense  of  paving  Chenango 
street;-  that  thereafter  the  company  should  pay  one-fifth  of  the  ex- 
pense of  future  paving  and  repairing  between  the  rails  of  its  tracks, 
and  should  erect  poles  of  a  certain  description,  which  might  be  used 
by  the  city  for  the  purpose  of  stringing  electric  light  and  fire-alarm 
wires.  The  contract  made  sundry  other  j^rovisions,  which  it  is  not 
necessary  here  to  enumerate.  This  contract,  if  valid,  required  tlje 
railroad  company  to  pay  on^fifth  of  the  cost  of  paving  between  its 
tracks  and  the  rails  of  its  tracks  for  all  extensions  of  the  road  of  the 
Bingtiamton  Bailroad  Company  through  any  of  the  streets  of  the 
dty.  The  contract,  if  valid,  would  apply  to  the  extension  of  the  road 
along  Front  street  in  question,  and,  if  valid,  would  exempt  the  com- 
pany from  the  liability  to  pay  more  than  the  expense  of  paving  one- 
fifth  in  width  between  the  rails.  This  cbntract  was  ^made  before 
section  90  of  the  general  railroad  act  of  1890  had  been  amended  by 
the  law  of  1892.  As  the  general  railroad  law  then  stood,  an  obliga- 
tion was  imposed  upon  the  d^endant  the  Binghamton  Bailroad  Com- 
pany to  comply  with  the  provisions  of  section  98,  which  required, 
as  before  stated,  a  street  surface  railroad  company  to  pay  the  expense 
of  paving  between  its  tracks^  the  rails  of  its  tracks,  and  two  feet 
in  width  outside.  I  think  it  is  beyond  question  that  the  common  coun- 
cil of  the  city  of  Binghamton  was  wholly  without  power  to  exempt 
the  defendant  from  the  provisions  of  the  general  raUroad  law.  No 
such  power  is  found  in  the  charter  of  the  city,  and  none  can  be  im- 
plied. To  hold  that  the  conmion  council  possessed  such  power  would 
be  to  hold  that  the  common  council  of  every  city  could,  by  resolution 
or  contract,  render  nugatory  the  general  railroad  law,  so  far  as  it 
imposed  upon  street  surface  railroad  companies  the  duty  of  sharing 
the  expense  of  paving.  It  is  a  curious  fact,  and  worthy  of  note,  thiat 
shortly  after  the  making  of  this  contract  the  legislature,  by  chapter 
676  of  the  Laws  of  1892,  amended  section  90  of  the  general  railroad 
law  of  1890  by  substituting  these  words,  ^'A  corporation  organized 
since  May  6th,  1884,  for  the  purpose  of  building  and  operating  or 
extending  a  street  surface  railroad  or  any  of  its  branches,  for  public 
use  in  tl^  conveyance  of  persons  and  property  in  cars  for  compensa- 
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tion,  upon  and  along  any  street,  avenue,  road  or  highway,  in  any 
city,  town  or  village,  or  in  any  two  or  more  civil  divisions  of  the  state, 
must  comply  with  the  provisions  of  this  article,"  in  place  of  the  fol- 
lowing words  appearing  in  section  90  of  the  general  railroad  law  of 
1890:  '^A  corporation  organized  for  the  purpose  of  building  and  op- 
erating or  extending  a  street  railroad  or  any  of  its  branches,  for 
public  use  in  the  conveyance  of  persons  and  property  in  cars  for 
compensation,  upon  and  along  any  street,  avenue,  road  or  highway, 
in  any  city,  town  or  village,  or  in  any  two  or  more  civil  divisions  of 
the  state,  must  comply  with  the  provisions  of  this  article."  I  have 
been  unable  to  discover  any  reason  whatever  for  the  amendment, 
unless  it  was  to  exempt  from  the  operation  of  the  article  relating 
to  street  surface  railroads  all  street  surface  railroads  except  those  or- 
ganized since  May  6,  1884.  It  is  claimed  by  the  learned  counsel  for 
the  defense  that  such  was  the  object  of  the  amendment,  and  that 
the  language,  ^^a  corjyoration  organized  since  M^y  6th,  1884,  must 
comply  wifii  the  provisions  of  this  article,"  necessarily  exempts  all 
other  street  surface  railroads  from  the  duty  of  complying  with  such 
provisions,  and  is  equivalent  to  an  enactment  that  every  corporation 
organized  before  May  6,  1884,  need  not  comply  with  the  provisions 
of  that  article.  If  the  construction  put  upon  it  by  counsel  be  correct, 
then  no  obligation  rested  upon  the  defendant  the  Binghamton  Rail- 
road Company  to  share  in  the  expense  of  paving  at  the  time  .the 
legalizing  act  was  i)assed, — ^for  the  amendment  just  referred  to  was 
then  in  force, — ^unless  the  Binghamton  Bailroad  Company  could  be 
regarded  as  a  corporation  organized  since  May  6,  1884.  Twenty-two 
days  after  the  legalizing  act  was  passed,  in  1893,  the  legislature 
passed  chapter  434  of  the  Laws  of  1893,  which  again  amended  section^ 
90  of  the  general  railroad  act  of  1890,  making  it  read  as  follows: 
"The  provisions  of  this  article  shall  apply  to  every  corporation  which 
under  the  provisions  thereof  or  of  any  other  law  has  constructed  or 
ahall  construct  or  operate  or  ha«  been  or  shall  be  organized  to  construct 
or  operate  a  street  surface  railroad,"  etc.,  "must  comply  with  the 
provisions  of  this  article."  This  amendment  practically  restored  the 
section  to  the  same  condition  as  it  existed  when  passed,  in  1890,  and 
made  it  apply  to  every  street  surface  railroad,  no  matter  when  organ- 
ized. As  before  stated,  it  removed  all  doubt,  if  any  existed,  as  to  the 
applicability  of  the  general  railroad  law  to  all  the  street  surface  rail- 
roads in  the  state. 

There  remain  but  two  important  questions  to  determine:  First. 
Is  the  legalizing  act  of  1893,  validating  the  contract  of  March  28, 
1892,  void  by  reason  of  granting  to  the  defendant  the  street-railroad 
company  an  exclusive  immunity,  forbidden  by  the  constitution?  Sec- 
ond. If  such  act  was  not  repugnant  to  the  constitution,  and  did 
validate  such  contract,  was  the  act  repealed  by  implication,  and  the 
contract  therefore  annulled,  by  reason  of  the  amendment  to  section 
90  by  chapter  434  of  the  Laws  of  1893,  passed,  as  before  stated,  by 
the  same  legislature,  22  days  after  the  passage  of  the  legalizing  act? 

I  think  both  of  these  questions  must  be  answered  in  the  negative. 
The  inhibition  of  the  constitution  forbids  the  passage  of  local  or  pri- 
vate bills  granting  to  corporations,  associations,  or  individuals  e^- 
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-clnaiYe  privQeges,  immunitieB,  or  franchises.  The  effect  of  the  legal- 
iziBg  act  was  to  exempt  the  railroad  company  from  certain  provisions 
-ol  a  geg£G|lJaw.  And  that  is  the  most  that  can^  be  said  of  it  It 
was  animmnnlty  from  a  general  law.  Without  the  existence  of  the 
general  law,  it  waa.no  immunity  whatever,  but  simply  a  contract. 
An  exclusive  inmiunity  is  one  that,  either  from  the  terms  of  tbe  grant, 
or  as  a  result  of  the  provisions  of  the  grant,  excludes  all  others  from 
a  like  enjoyment.  It  may  be  a  special  immunity  enjoyed  by  no  other 
street  surface  railroad  in  the  state,  yet  it  is  not  an  exclusive  im- 
munity. Coimsel  for  the  plaintiffs,  in  a  very  elaborate  and  ingenious 
ai^ument,  claims  that  every  grant  of  an  immunity  is  of  necessity  an 
exclusive  one;  but  his  reasoning  will  not  stand  the  test  of  scrutiny. 
Every  immimity  is  exclusive,  in  the  sense  that  all  others  are  neces- 
sarily excluded  from  the  enjoym'ent  of  the  same  immunity.  So,  also, 
is  the  grant  of  every  franchise  or  privilege  an  exclusive  one,  in  the 
sense  that  all  others  are  excluded  from  the  enjoyment  of  that  particu- 
lar franchise  or  privilege.  The  true  test  is  not,  are  all  others  ex- 
cluded from  the  enjoyment  of  that  particular  grant?  but  are  all  others 
excluded  from  the  enjoyment  of  a  like  grant?  The  fact  that  no  others 
enjoy  a  like  immunity  does  not  render  the  immunity  exclusive.  It 
is  not  whether  others  enjoy  a  similar  privilege,  immunity,  or  franchise, 
but  are  others  prohibited  from  a  similar  enjoyment  by  reason  of  the 
enactment?  Manifestly,  others  are  not  excluded  from  a  like  immunity 
by  reason  of  this  legalizing  act,  but  because  the  legislature  has  not 
granted  to  them  a  like  immunity.  In  pointing  out  the  distinction 
between  an  exclusive  privilege,  resulting  from  the  inherent  nature 
of  the  thing  granted,  and -one  resulting  from  the  provisions  of  the 
grant  as  contemplated  by  the  constitution,  Bapallo,  J.,  says  in  Be 
Union  Ferry  Co.,  98  N.  Y.  140-154: 

"Bat  it  is  contended  that  this  particular  designation  of  the  particular  piece 
of  property  to  be  condemned  for  the  purposes  of  the  ferry  reuders  the  grant 
•of  the  prlYllege  or  authority  exclusive,  inasmuch  as  no  one  but  the  grantee 
of  the  power  can  take  the  same  property.  That,  however,  is  not,  in  our 
judgment,  the  nature  of  the  exclusiveness  contemplated  by  the  constitution. 
The  exclusiveness  prohibited  is  one  which  is  created  by  the  terms  of  the 
grant,  not  that  which  results  from  the  nature  of  the  property  or  right  granted. 
*  *  *  In  such  a  case  the  exclusiveness  is  not  produced  by  the  grant,  but 
results  from  the  nature  of  the  thing  granted,  and  to  this  extent  every  grant 
to  a  corporation  or  an  Individual  of  the  right  to  acquire  real  estate  is  ex-  - 
elusive.  Where  a  toU  bridge  is  authorized  to  be  erected  at  a  particular  lo- 
cality, the  right  to  that  particular  bridge  is  necessarily  exclusive.  So  all  the 
lands  acquired  by  a  railroad  company  for  depots,  car  yards,  etc.;  their  right 
to  enjoy  those  lands  Is  exclusive.  The  right  of  the  owner  of  upland  to 
flU  out  into  waters  of  the  state  in  front  of  his  land  Is  exclusive  in  respect  to 
the  particular  property  involved,  though  a  similar  right  may  be  conferred 
upon  every  person  holding  lands  similarly  situated.  •  •  •  We  think  that 
in  aU  these  cases  the  exclusion  of  others  from  the  enjoyment  of  rights  or 
privUeges  similar  to  those  bestowed  upon  the  particular  grantee  must,  in 
order  to  come  within  the  constitutional  prohibition,  result  from  the  provisions 
of  the  grant,  and  not  from  the  Inherent  nature  of  the  right  granted." 

I  think  it  is  quite  clear  that  the  immunity  granted  to  the  defendant 
railroad  comjwny  as  a  result  of  the  provisions  of  the  legalizing  act 
la  not  an  exclusive  one,  within  the  meaning  of  the  constitution. 

Neither  can  there  be  any  criticism  of  the  legalizing  act  because  it 
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attempted  to  make  valid  a  contract  void  at  the  time  of  execution^ 
resulting  from  a  want  of  power  on  the  jjart  of  the  city.  It  is  well 
settled  that  the  legislature  may  confer  power  on  a  municipality  by 
retrospective  legislation,  and  such  ratification  of  an  act  already  done 
is  equivalent  to  an  original  authority  to  do  the  same  act.  The  legal- 
izing act  was  therefore  as  effective  as  though  the  power  had  been 
conferred  upon  the  city  before  the  contract  was  made.  Brown  v. 
Mayor,  etc.,  63  N.  Y.  239-244;  People  v.  MitcheU,  35  N.  Y.  551;  Town 
of  Duanesburgh  v.  Jenkins,  57  N.  Y.  194;  Rogers  v.  Smith,  5  Hun, 
475.  It  is  not  claimed  that  the  legalizing  act  has  been  expressly  re- 
pealed. A  special  or  local  statute  will  not  be  held  to  be  repealed 
by  a  subsequent  general  act,  unless  the  legislative  intent  is  clear, 
'^t  is  a  principle  that  a  general  statute,  without  negative  words,  will 
not  repeal,  by  implication  from  their  repugnancy,  the  provisions  of 
a  former  one,  which  is  special  or  local,"  unless  there  is  something  in 
the  general  law,  or  in  the  course  of  legislation  upon  its  subject-matter, 
that  makes  it  manifest  that  the  l^islature  contemplated  and  intended 
a  repeal."  Suth.  St.  Const.  §§  157,  158.  "The  law  does  not  favor  a 
repeal  of  statutes  by  implication.  To  work  a  repeal  by  implication, 
the  intent  of  the  l^islature  must  be  very  apparent,  or  the  two  laws 
must  be  so  incongruous  and  repugnant  that  effect  cannot  be  given  to 
both."  In  re  Central  Park  Com'rs,  50  N.  Y.  497.  In  Casterton  v. 
Town  of  Vienna,  17  App.  Div.  94,  44  N.  Y.  Supp.  868,  it  was  held 
that  a  general  statute  does  not  repeal  a  special  one  relating  to  the 
same  subject,  unless  the  general  statute  is  a  codification  of  the  law 
relating  to  the  subject,  or  expressly  or  by  dear  implication  repeals 
the  special  statute.  In  Parker  v.  Railroad  Co.,  27  App.  Div.  383,  4» 
N.  Y.  Supp.  1127,  it  was  held  that  the  general  railroad  law  of  1890 
repealed  by  implication  the  special  act  of  1872  under  which  the  de- 
fendant was  permitted  to  charge  a  fare  of  four  cents  per  mile.  That 
decision  was  made  upon  the  theory  that  the  general  railroad  act  was, 
in  effect,  a  codification  of  the  entire  railroad  law,  and  was  also,  in 
effect,  a  culmination  of  years  of  legislation  on  the  subject.  The  course 
of  legislation  for  many  years  upon  the  subject  made  it  quite  apparent 
that  the  legislature  intended  by  the  general  railroad  act  of  1890  to 
supersede  all  previous  special  legislation  in  conflict  therewith. 
It  must  be  remembered  that  the  legalizing  act  however,  was  not  passed 
until  after  the  general  railroad  act,  and  therefore  the  reasoning  of 
the  learned  appellate  division  in  this  department  in  the  case  last 
cited  does  not  apply.  It  must  also  be  borne  in  mind  that  the  statute 
which  it  is  claimed  repeals  the  legalizing  act  by  implication  was  a 
mere  amendment  to  section  90,  and  was  not  a  codification  of  the 
laws  upon  the  subject,  or  the  result  of  years  of  legislation  upon  the 
same  subject.  Moreover,  this  amendment  to  the  general  law  was 
passed  by  the  same  legislature  that  passed  the  legalizing  act,  and 
within  less  than  a  month  after  its  passage.  Under  the  legalizing  act. 
and  by  its  terms,  the  defendant  the  Binghamton  Railroad  Company 
became  vested  with  certain  property  rights;  and  it  cannot  be  as- 
sumed that  the  legislature  at  the  same  session,  by  the  mere  amend- 
ment to  the  general  law,  intended  to  take  away  the  rights  thus 
vested.    The  railroad  company  had  paid  the  sum  of  more  than  f  1,000 
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towards  the  paving  of  Chenango  street,  in  settlement  of  litigation, 
aft«p  the  general  term,  in  City  of  Binghamton  v.  Binghamton  &  P.  D. 
Ry.  Co.,  cited  supra,  had  held  that  no  such  obligation  existed;  and 
the  railroad  company  had  obligated  itself  to  construct  its  road  in  a 
particular  way,  to  give  the  city  certain  privileges,  heretofore  enumerat- 
ed/ The  rights,  therefore,  of  the  railroad  company,  were  to  some 
extent,  at  least,  vested  ones,  which  were  known  to  the  legislature, 
as  evidenced  by  the  language  of  the  legalizing  act.  I  refer  to  this 
as  being  some  evidence  of  an  intent  on  the  part  of  the  legislature  not 
fo  repeal  the  legalizing  act. 

Again,  it  is  doubtful  whether,  under  section  33  of  the  statutory 
construction  law,  an  act  passed  by  the  legislature  repeals  by  implica- 
tion another  act  passed  at  the  same  session.  In  the  case  of  People 
V.  Waring,  1  App.  Div.  594, 37  N.  Y.  Supp.  478,  it  was  held  that  a  mere 
amendment  to  a  general  law  passed  a  few  days  after  the  passage  of 
a  special  act  did  not  repeal  the  special  act  by  implication.  This  case 
was  affirmed  in  149  N.  Y.  621,  44  N.  E.>  1127,  on  the  opinion  of 
Williams,  J.,  in  the  court  below.  In  the  course  of  the  opinion,  Wil- 
liams, J.,  says: 

**If  such  was  the  intention  of  the  legislature  when  it  passed  chapter  269 
of  the  Laws  of  18i)2  (special  act),  certainly  no  change  of  Intention  could  be 
Inferred  or  deduced  from  the  amendment  of  the  act  of  1888  (general  law) 
by  chapter  577  of  1892.  This  amendment  took  effect  only  a  few  days  less 
than  a  month  after  chapter  260  of  the  Laws  of  1882.'* 

In  People  v.  Keller,  31  App.  Div.  248,  52  N.  Y.  Supp.  950,  the  same 
principle  was  held.  See,  also,  Lewis  v.  City  of  Syracuse,  13  App, 
Div.  587,  43  N.  Y.  Supp.  455,  and  Boechst  v.  Brown,  9  App.  Div.  371, 
41  N.  Y.  Supp.  467.  In  the  last  case  it  was  held  that,  where  a  pro- 
vision of  the  Code  was  in  conflict  with  the  charter  of  the  city  of 
Buffalo,  the  charter,  being  a  special  local  law,  was  not  repealed.  In 
the  Syracuse  Case  it  was  held^that  the  general  law  (chapter  572  of 
1886)  which  limited  the  tune  in  which  a  cause  for  negligence  should 
accrue  did  not  operate  to  i-epeal  a  section  of  the  charter  of  the  city 
of  Syracuse  which  provided  a  different  period  of  limitation. 

Neither  is  there  anything  in  the  amendment  of  the  general  railroad 
law  (chapter  933,  Laws  of  1895)  to  indicate  an  intent  upon  the  part 
of  the  legislature  to  repeal  by  implication  the  legalizing  act.  The 
amendment  of  1895  sought  to  amend  the  general  law  in  certain  other 
matters,  which  did  not  affect  the  questions  at  bar;  and  in  making 
Buch  amendment  it  became  necessary  to  re-enact  section  90  as  amended 
bj  the  laws  of  1893,  using  the  identical  language,  so  far  as  it  relates 
to  the  questions  here. 

It  is  not  within  the  province  of  this  court  to  pass  upon  the  wisdom 
of  the  special  act.  Our  duty  is  limited  to  an  investigation  of  the 
power  and  intent  of  the  legislature.  I  am  fully  convinced  that  the 
l^riature  had  power  to  make  the  enactment,  and  that  it  did  not 
intend  to  repeal  such  special  law  by  the  subsequent  amendments  to 
the  general  law.  The  conditions  imposed  by  the  common  council  of 
the  city  as  a  prerequisite  to  granting  the  defendant  railroad  company 
the  rig^t  to  construct  its  road  in  Front  street  were  only  such  as  the 
general  railroad  law  required.    Those  conditions  are  declared  to  be 


5CN.Y.S.-8 


Digitized  by 


Google 


114  56  NEW  YORK  SUFPLBMBNT  (Sup.   Ct. 

and  90  New  Tork  State  Reporter. 

only  snch  as  are  ''pertinent  thereto."  The  conditions  so  imposed  are 
only  applicable  so  far  as  they  do  not  conflict  with  the  contract  of 
1892. 

The  foregoing  views  lead  to  the  conclusion  that  the  defendants 
are  entitled  to  judgment  dismissing  the  complaint  on  the  merits. 
Counsel  for  defendants  will  prepare  formal  findings,  which  may*  be 
settled  on  three  days'  notice.  Qlie  question  of  costs  may  be  reserved 
until  snch  settlement 


(28  Civ.  Proc.  R.  230.) 

WHITING  MFG.  CO.  V.  JOSEPH  H.  BAULAND  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    November  6,  1808.) 

1.  Infringement  of  Trade-Name— Prkltminakt  Injunction— Grounds. 

A  sale  by  defendant  of  slock  in  trade  pending  an  action  to  enjoin  the 
Infringement  of  a  trade-name  will  not  impair  the  effect  of  a  judgment  in 
plaintiff's  faror;  and  hence  he  is  not  entitled  to  a  preliminary  injunction 
against  the  sale,  under  Code  Civ.  Proc.  §  604,  subd.  1,  providing  for  a 
preliminary  injunction  where  defendant  Is  about  to  do  an  act  tending  to 
render  the  judgment  ineffectual. 

a.  Preliminary  Injunction— Issuance. 

A  preliminary  injunction,  which,  in  effect,  determines  the  litigation, 
and  gives  the  relief  which  it  is  expected  to  obtain  by  the  judgment,  should 
be  granted  with  great  caution,  and  only  when  necessity  requires. 

Action  by  the  Whiting  Manufactnring  Company  against  the  Jo- 
seph n.  Bauland  Company  for  an  injunction.  PlaintiS  moves  for  a 
preliminary  injunction.    Denied. 

Rounds  &  Dillingham,  for  plaintiff. 
Gould  &  Wilkie,  for  defendants. 

PRYOR,  J,  Plaintiff  contends  that  the  injunction  may  be  sus- 
tained upon  subdivision  1,  §  604,  of  the  Code.  The  argument,  how- 
ever, is  fallacious.  Plainly,  the  subject  of  the  action  is  not  the  sale  of 
the  silverware,  but  plaintiff's  right  to  the  trade-name;  and  the 
violation  of  the  right  consists,  not  in  the  sale  of  the  silverware, 
but  in  the  infringement  of  the  trade-name.  The  disposition,  there- 
fore, pendente  lite,  of  the  stock  of  silverware,  will  not  impair  the  ef- 
fect of  a  judgment  enjoining  the  use  of  the  trade-name.  If  the  in- 
junction is  to  be  upheld,  'it  may  be  by  virtue  of  section  603  of  the 
Code,  But  "preliminary  injunctions,  which,  in  effect,  determine  the 
litigation,  and  give  the  same  relief  which  it  is  expected  to  obtain 
by  the  judgment,  should  be  granted  with  great  caution,  and  only 
when  necessity  requires.''  Bronk  v.  Riley,  50  Hun,  489,  492,  3  N.  Y. 
Supp.  446;  Grill  v.  Wiswall,  82  Hun,  28i,  31  N.  Y.  Supp.  470.  That 
the  public  will  be  misled,  and  the  plaintiff  injured,  by  the  use  of  the 
name  "F.  M.  Whiting  Company,"  is  not  so  clear,  upon  the  proofs, 
as  to  authorize  an  injunction  before  trial.  Association  v.  Haynes, 
26  App.  Div.  279,  283,  49  N.  Y.  Supp.  938. 

Motion  denied,  with  costs. 
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(25  Misc.  Bep.  615.) 

LINK  y.  MACK. 

{Supreme  Court,  Special  Term,  Jefferson  County.    December,  1808.) 

TumKB— SUFFICIKNCT. 

Where  a  debtor  took  his  check  book,  and  dipped  his  pen  in  the  ink, 
and  was  about  to  write  a  check  for  the  amount  he  admitted  due  the 
creditor,  but  the  latter  stopped  him,  and  refused  to  accept  it,  it  was  a 
roiBcient  tender,  the  debtor  having  the  money  in  bank  to  meet  the  check. 

Action  by  Mathias  J.  Link  against  Martin  T.  Mack.  Verdict  for 
defendant    Motion  for  new  trial  denied. 

G.  8.  &  H.  L.  Hooker,  for  the  motion. 
Thomas  F.  Keams,  opposed. 

HISCOGK,  J.  The  jury  has  found  that  defendants  version  as  to 
the  amount  due  from  him  to.  plaintiff  was  correct,  and  its  verdict  in 
favor  of  defendant  is  thercdFore  proper  if  the  question  of  tender  in- 
volved in  the  suit  has  been  correctly  disposed  of.  It  is  too  well  set- 
tled to  require  citation  of  authorities  that  defendant  could  have 
made  a  tender  by  check,  as  distinguished  from  money,  which,  being 
anobjected  to  and  kept  good,  would  be  sufficient.  Concededly,  he 
did  not  make  a  tender  by  check,  but,  as  he  claims,  started  to,  and  was 
{prevented  by  plaintiff  from  so  doing.  Upon  the  issue  of  fact  raised 
between  defendant  and  plaintiff  as  to  what  actually  did  take 
place  in  this  respect  the  jury  has  found  in  favor  of  the  defendant, 
and  the  inquiry  becomes  whether  there  was  sufficient  evidence  to 
sustain  the  findings,  under  the  instructions  of  the  court  that  de- 
fendant was  so  prevented  by  plaintiff  from  making  a  complete  tender 
as  to  absolve  him  from  the  necessity  of  so  doing. 

The  evidence  given  in  regard  to  this  by  defendant  is  as  follows: 

"I  went  to  draw  him  a  check  for  his  pay.  He  says:  'What  are  you  doing? 
I  says:  *I  am  taking  out  five  pounds  wood  and  wire  to  a  bale.'  He  says: 
•I  nerer  will  stand  it  You  cdn't  pay  me  in  that  way.  You  have  got  to  pay 
me  marked  weight,  wood  and  wire.'  I  took  my  check  book  and  pen  and  ink, 
and  was  going  to  write  it.  He  stopped  me.  He  said:  'What  are  you  writing 
U  for,— how  much?*  I  told  him  what  I  was  writing  it  for.  He  said:  'I 
won't  accept  of  it.  You  have  got  to  pay  me  marked  weight.'  I  said  I  was 
writing  it  for  |187.C1.  He  would  not  take  it.  He  didn't  ask  for  any  cash 
or  currency.  I  had  my  check  out  in  one  hand,  and  had  dipped  my  pen  in 
the  ink,  and  was  going  to  write  it  when  he  stopped  me.  I  had  the  money 
in  the  bank  to  meet  the  check.  Q.  What  did  you  say  to  plaintiff  about  pay- 
ing him?  A.  I  said  I  would  give  him  a  check  for  it  I  wanted  to  pay  him, 
and  tried  to  pay  him." 

And  upon  cross-examination: 

••Q.  You  didn't  actually  write  a  check  there?  A.  No,  sir;  I  started  to.  Q. 
Yon  didn't  exhibit  to  him  any  money  to  cover  this  claim?  A.  Not  otherwise 
than  by  check.    Q.  You  didn't  write  the  check?    A.  No;  he  stopped  me." 

Starting  with  the  proposition  that  defendant  could  have  made  a 
valid  tender  by  check,  it  is  equally  true  that  plaintiff,  by  his  con- 
duct or  words,  could  have  relieved  him  from  the  necessity  of  going 
through  the  form  of  actually  making  out  and  tendering  a  check. 
Undoubtedly,  if  plaintiff  had  said  in  so  many  words  when  defendant 
conunenced  to  write  out  his  check,  "You  need  not  write  or  tender  me 
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any  check,  for  I  will  not  accept  it,"  it  would  have  been  sufficient  to 
excuse  the  performance  of  those  acts.  The  only  question  is  whether 
plaintiff  did  do  and  say  enough  to  so  excuse  the  defendant.  It  seems 
to  me  that  he  did.  We  find  defendant  taking  his  check  and  conmienc- 
ing  to  write  it  out.  Plaintiff  asks  him  what  he  is  doing.  He  i:ells 
him  that  he  is  about  to  write  a  check  out,  and  the  amo;int  for  which 
he  is  going  to  write  it;  whereupon  plaintiff  stops  him,  and  tells  him. 
in  substance,  that  he  would  not  take,  would  not  accept,  it,  with  other 
words  to  the  same  effect.  It  seems  as  if,  under  those  words,  it  would 
have  been  so  futile  for  defendant  to  actually  make  out  his  check 
and  tender  it  to  plaintiff  that  he  will  in  law  be  excused  for  not  having 
gone  further  with  the  operation. 

In  Strong  v.  Blake,  46  Barb.  228,  the  rule  is  laid  down  that,  ^\n 
order  to  constitute  a  valid  tender,  it  must  be  proved  that  there  was 
a  production  of  the  money  and  an  actual  offer  of  it  to  the  creditor, 
unless  it  be  shown  that  the  latter  disilensed  with  it  by  some  positive 
act  or  declaration";  and  in  that  case  it  was  said,  in  holding  the  ten- 
der insufficient,  that  the  creditor  "did  not  refuse  to  receive  it  [the 
money],  interpose  any  objection,  or  intimate  in  any  way  that  the 
presentation  of  the  money  was  not  required."  In  Holmes  v.  Holmes. 
12  Barb.  144,  the  rule  is  laid  down  that  the  debtor  **may  show  that, 
when  about  to  produce  the  money  or  thing  to  be  tendered,  his  ad- 
versary told  him  it  was  unnecessary,  and  that  he  would  not  accept  it, 
or  any  other  act  or  declaration  by  which  some  of  the  formal  requi- 
sites of  a  strict  legal  tender  were  dispensed  with."  In  Bellinger  v. 
Kitts,  6  Barb.  281,  the  rule  is  laid  down  that  "a  strictly  legal  tender 
may  be  waived  by  an  absolute  refusal  to  receive  the  money,  on  the 
principle  that  no  man  is  bound  to  perform  a  nugatory  act."  And 
to  the  same  effect  are  the  cases  of  Dunham  v.  Jackson,  6  Wend.  22, 
and  Bakeman  v.  Pooler,  15  Wend.  637. 

When  the  plaintiff  actually  stopped  defendant  from  making  out 
the  check,  and  told  him  that  he  would  not  accept  it,  he  would  seein 
to  have  dispensed  with  the  necessity  of'  a  strict  tender.  If  it  be 
assumed  that  the  question  was  properly  raised  whether  the  tendc^r 
was  kept  good  from  the  time  defendant  claims  he  offered  to  make 
it,  down  to  the  commencement  of  the  suit,  it  may  be  said  that 
everything  was  done  that  was  possible.  No  check  having  been  actu- 
ally made  out  and  tendered,  there  was,  of  course,  none  to  preserve  or 
'Tieep  good."  But  the  defendant  did,  aa  the  jury  was  permitted  to 
find,  at  all  times  keep  his  bank  account  good  for  the  amount  of  the 
check.  In  bringing  the  money  into  court  when  sued,  and  giving 
plaintiff  notice  of  it,  a  course  of  practice  was  followed  which,  upon 
somewhat  similar  facts,  was  distinctly  approved  in  the  case  of 
Wright  V,  John  A.  Bobinson  &  Ck).,  84  Hun,  172,  32  N.  Y.  Supp.  463. 
The  motion  for  a  new  trial  is  therefore  denied,  with  f  10  costs. 

Motion  denied,  with  f  10  costs. 
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(25  Misc.  Rep.  618.) 

DEERING  V.   SCHREYER. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1888.) 

L  Pleading — AppEAii — Discretion  op  Court. 

The  striking  out  of  portions  of  a  complaint,  as  irrelevant  and  redun- 
dant, is  discretionary. 
2.  Sams. 

Great  latitude  should  be  allowed,  especially  in  equitable  proceedings, 
in  setting  forth  allegations  in  good  faith  deemed  important. 

Bill  by  James  A.  Deering  against  John  Schreyer.  Motion  to  strike 
denied. 

Alex.  Thain,  for  the  motion. 
Vedder  Van  Dyck,  opposed. 

LAWRENCE,  J.  It  has  been  held  that  the  striking  out  of  portions 
of  a  complaint,  as  irrelevant  and  redundant,  is  discretionary,  and 
that  great  latitude  should  be  allowed,  in  equitable  actions,  especially, 
in  setting  forth  in  the  complaint  whatever,  in  good  faith,  the  plain- 
tiff thinks  may  be  important.  Town  of  Essex  v.  New  York  &  G.  R 
Co.,  8  Hon,  361.    In  that  case  the  court  says: 

"Irrelevant  and  redundant  allegations  hurt  no  one.  It  Is  not,  therefore,  an 
absolute  right  to  have  them  stricken  out.  The  court  should  exercise  a  dis- 
cretion. It  might  reasonably  strike  out  matter  which  is  plainly,  and  on  the 
first  glance,  seen  to  be  impertinent.  But  it  should  exercise  this  power  with 
reluctance  and  caution.  There  is  little  benefit  in  motions  of  this  kind,  and 
there  may  be  much  harm.  Immaterial  evidence  can  always  be  rejected  at 
the  trial/' 

And  the  court,  after  stating  the  rule  as  to  equitable  actions  above 
referred  to,  and  without  deciding  as  to  the  materiality  of  the  allega- 
tions which  had  been  stricken  out  at  special  term,  reversed  the  order 
of  that  tribunal,  with  costs. 

Motion  denied. 


(2r>  Mfso.  Rep.  619.) 

PEOPLE  ex  rel.  BRBCKENRIDGB  v.   SCANNELL, 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1896.) 

L  Makdabcus— Peremftoby  Wnrr— When  Granted. 

Where  Important  aUegations  of  fact  in  the  moving  papers  are  denied, 
a  peremptory  writ  of  mandamus  in  the  first  instance  cannot  be  granted. 

2.  Municipalities— Officers— Removal— Confidential  Relations. 

Under  Laws  1898,  c.  184,  exempting  certain  municipal  employes  from 
removal,  and  providing  that  nothing  therein  shall  be  construed  to  apply 
to  any  person  holding  a  strictly  confidential  relation  to  the  appointing 
power,  a  confidential  examiner  in  the  bureau  of  the  fire  marshal,  appointed 
by  the  fire  commissioner,  whose  duties  are  to  assist  in  Investigating  the 
origin  of  fires,  and  in  procuring  evidence  against  Incendiaries,  holds  such 
a  confidential  relation. 

3.  Same— Abolishing  Office— Reinstatement. 

Under  Greater  New  York  Charter.  §  127,  providing  that  all  veterans 
then  In  the  mimlclpal  service,  entitled  to  serve  during  good  behavior, 
should,  "so  far  as  consistent  with  economy  and  with  the  needs  and  re- 
quirements of  the  service,"  be  retained  In  like  positions,  etc.,  a  veteran 
cannot  insist  on  reinstatement  where  his  office  was  abolished,  in  good 

Digitized  by  VjOOQIC 


118  56  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

faith,  for  economy,  and  its  duties  distributed  among  other  offices^  there 
being  no  other  vacancies  in  that  department 

4.  Statutes— Repeal  of  Special  by  General  Law. 

The  provisions  of  the  Greater  New  York  charter  as  to  the  civil  service 
are  not  affected  by  Laws  1898,  c.  184,  entitled  "An  act  to  further  amend 
section  1  of  chapter  119  of  the  Laws  of  1888,  entitled  'An  act  relating 
to  employees  of  the  various  cities  and  counties  of  the  state,' "  since  It  Lb 
a  general  law,  and  contains  no  clause  repealing  inconsistent  acts. 

Application  by  the  people,  on  the  relation  of  Robert  P.  Brecken- 
ridge,  against  John  J.  Scannell,  as  fire  commissioner,  etc.,  for  man- 
damus.   Writ  denied. 

Charles  A.  Hess,  for  relator. 

John  Whalen,  Corp.  Counsel,  for  defendant 

LAWRENCE,  J.  The  prayer  of  the  petition  in  this  case  asks  for 
either  one  of  three  separate  forms  of  relief,  but  counsel  stated  on  the 
argument,  and  reiterates  the  statement  in  his  brief,  that  he  rests  his 
right  to  a  mandamus  upon  the  third  ground  alone,  and  raises  simply 
the  question  whether  the  position  of  confidential  examiner  in  the  bu- 
reau of  the  fire  marshal  in  the  borough  of  Manhattan,  city  of  New 
York,  is  a  strictly  confidential  position,  within  the  meaning  of  chap- 
ter 184  of  the  Laws  of  1898,  and  whether,  under  said  chapter,  and 
section  127  of  the  Greater  New  York  charter,  the  petitioner  is  pro- 
tected against  summary  dismissal  from  the  service. 

It  is  alleged  in  the  petition  that  the  petitioner  is  an  honorably 
discharged  veteran  of  the  late  Civil  War,  and  was  appointed  to  the 
position  of  confidential  examiner  in  the  bureau  of  the  fire  marshal 
December  14,  1895;  that  he  continued  in  the  service  from  that  date 
until  June  21,  1898,  when  the  office  held  by  him  was  assumed  to  be 
abolished,  and  he  was  dismissed  from  the  service;  that  prior  to  his 
dismissal  the  petitioner  had  notified  the  respondent  that  he  was  an 
honorably  discharged  veteran,  and  as  such  entitled  to  the  benefit  of 
the  veterans'  acts.  It  is  also  alleged  that  after  his  dismissal  he  again 
notified  the  respondent  that  he  was  an  honorably  discharged  veteran, 
and  demanded  to  be  restored  either  to  the  position  that  he  had  there- 
tofore held,  or  to  some  other  position  in  the  department;  that  the 
position  held  by  the  petitioner  is  not  created  by  statute,  and  he  was  not 
appointed  for  a  definite  term;  and  that  he  was  in  no  wise  affected 
by  the  Greater  New  York  consolidation,  but  continued  in  the  same 
general  employment,  and  was  assigned  to  perform  duties  of  the  same 
general  character  as  those  which  he  performed  prior  to  such  con- 
solidation. The  petitioner  also  alleges  that  prior  to  the  consolidation 
the  appointing  power  was  vested  in  the  board  of  fire  commissioners, 
and  that  after  the  consolidation  the  appointing  power  became  vest- 
ed in  the  fire  commissioner,  the  petitioner's  relation  to  the  appoint- 
ing power  remaining  unaltered.  The  petitioner  claims  that  his  dis- 
missal was  illegal,  and  bases  his  claim  to  exemption  from  removal  upon 
section  127  of  the  Greater  New  York  charter,  and  chapter  184  of  the 
Laws  of  1898,  entitled  "An  act  to  further  amend  section  1  of  chapter 

119  of  the  Laws  of  1888,  entitled  *An  act  relating  to  employees  of  the 
various  cities  and  counties  of  the  state.' "    Further  averments  in  the 
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petition  are  to  the  effect  that  the  petitioner  was  entitled  to  serve 
doring  good  behavior,  and  could  not  be  removed,  except  for  cause, 
after  notice,  and  that  in  spite  of  his  demand  to  be  returned  to  the 
service  the  respondent  has  wrongfully  and  illegally  neglected  to  as- 
sign him  for  service  in  said  department,  or  in  any  service  whatever. 
The  petitioner  states,  also,  what  the  duties  of  a  confidential  examiner 
are;  and  he  avers  that  he  believes  that  the  abolition  of  said  office 
was  in  fact  a  mere  cover  for  the  purpose  of  dismissing  him,  and  that 
the  office  has  been  abolished  in  name  only,  and  that  its  duties  are  now 
performed  by  an  appointee  of  the  respondent,  under  the  name  of 
"Temporary  Assistant  Fire  Marshal,"  and  that,  in  any  event,  he  is 
entitled  to  be  transferred, — ^being  a  veteran, — under  the  acts  afore- 
said, to  some  other  branch  of  the  service  for  duty,  at  the  same  com- 
pensation. The  affidavit  of  the  fire  commissioner,  in  reply  to  the 
petition,  states  that  the  position  of  "Confidential  Examiner,  Bureau 
of  Fire  Marshal"  was  abolished  by  him  on  June  21,  1898,  and  the 
petitioner  discharged;  that  this  was  done  in  good  faith,  as  a  matter 
of  economy;  and  that  the  duties  heretofore  performed  by  the  incum- 
bent were  distributed  among  the  assistant  fire  marshals  then  holding 
office.  The  commissioner,  in  his  affidavit,  denies  that  the  duties  per- 
formed by  the  petitioner  are  now  performed  by  an  appointee  under 
the  name  of  "Temporary  Assistant  Fire  Marshal,"  whose  duties  are 
substantially  the  same.  The  affidavit  also  states  that  there  is  no 
position  in  the  fire  department  to  which  the  petitioner  could  be  trans- 
ferred, for  the  reason  that  there  are  no  vacant  positions  in  said  de- 
partment, the  incumbents  of  which  would  be  entitled  to  receive  the 
same  compensation  as  was  received  by  the  petitioner,  nor  any  vacan- 
cies whatever.  It  is  also  alleged  that  it  was  found,  upon  investiga- 
tion, that  the  petitioner's  position  was  unnecessary;  that  the  duties 
previously  performed  by  him  after  January,  1898,  were  performed 
by  the  assistant  fire  marshals,  and  that  since  that  time  the  petitioner 
has  been  performing  the  duties  of  an  inspector,  while  receiving  the 
salary  of  a  confidential  examiner;  and  that  the  position  was  abol- 
ished simply  for  the  purpose  of  economy. 

Inasmuch  as  important  allegations  of  fact  in  the  moving  papers 
are  denied,  the  motion  for  a  peremptory  writ  in  the  first  instance 
cannot,  in  any  event,  be  granted;  but  as  the  petitioner,  in  his  notice 
of  motion,  asks  for  either  a  peremptory  or  alternative  writ,  it  be- 
comes necessary  to  ascertain  whether  a  case  for  the  issuing  of  an  al- 
ternative writ  .has  been  made  out,  on  the  papers  presented.  It  seems 
to  me  that,  if  the  duties  of  the  petitioner  were  such  as  are  stated  in 
his  petition,  the  case  comes  within  the  saving  clause  of  chapter  184 
of  the  Laws  of  1898,  upon  which  he  relies.  That  clause  in  the  act 
of  1898  provides  that  "nothing  in  this  act  shall  be  construed  to  apply 
to  the  position  of  private  secretary  or  chief  clerk  or  deputy  of  any 
official  or  department,  or  to  any  other  person  holding  a  strictly  con- 
fidential relation  to  the  appointing  officer."  The  very  title  of  the 
position  which  the  petitioner  held  imports  a  confidential  relation 
between  the  person  holding  it  and  the  appointing  power.  Assisting 
in  investigations  of  the  origin  of  fires,  and  the  procuring  of  testimony 
against  incendiaries  involved  not  only  a  confidential,  but  a  strictly 
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confidential,  relation  to  the  appointing  power,  to  wit,  the  board  of 
fire  commissioners,  nnder  the  old  law,  and  the  fire  commissioner, 
under  the  new  charter.  People  v.  Lvraan,  157  N.  Y.  385,  52  N.  E. 
132;  In  re  Ostrander,  12  Misc.  Rep.  476,  34  N.  Y.  Snpp.  295,  affirmed 
on  opinion  below,  146  N.  Y.  404,  42  N.  E.  543;  People  v.  Palmer,  152 
N.  Y.  217,  46  N.  E.  328;  Chittenden  v.  Wurster,  152  N.  Y.  360,  46 
N.  E.  857.  If  this  is  a  correct  view  of  the  statute,  the  petitioner  has 
no  right  to  either  a  peremptory  or  alternative  writ,  under  the  act  of 
1898,  or  under  section  127  of  the  charter.  If  it  is  not  correct,  then 
the  question  arises  whether  the  act  of  1898  is  to  be  regarded  as  in 
any  way  affecting  the  provisions  of  the  Greater  New  York  charter 
in  respect  to  the  civil  service.  It  was  held  in  the  case  of  People  v. 
Keller,  31  App.  Div.  248,  52  N.  Y.  Supp.  950,  that  a  general  law,  in 
the  absence  of  a  clear  evidence  of  a  legislative  intent  to  that  effect, 
will  not  repeal  a  law  which  is  special  or  local,  and  that,  a  fortiori,  is 
this  the  rule  applicable  to  a  mere  amendment  of  a  prior  general  law. 
The  question  under  consideration  in  that  case  was  whether  the  pro- 
visions of  the  charter  of  the  Greater  New  York  in  respect  to  the  civil 
service  were  affected  or  repealed  by  chapter  186  of  the  Laws  of  1898, 
entitled  "An  act  to  regulate  and  improve  the  civil  service  of  the 
state,"  and  it  was  held  that  the  act  did  not  have  that  effect.  That 
case  having  been  affirmed  by  the  court  of  appeals,  but  upon  another 
ground  (People  v.  Keller,  157  N.  Y.  90,  51  N.  E.  431),  the  question 
was^  again  presented  to  the  appellate  division,  in  the  case  of  People 
V.  Keller  (Sup.)  54  N.  Y,  Supp.  1011,  in  which  that  tribunal  reaffirmed 
its  previous  decision,  and  held  that  a  special  or  local  statute  provid- 
ing for  a  particular  case  or  class  of  cases  is  not  repealed  by  a  sub- 
sequent statute,  general  in  its  terms,  provisions,  and  application, 
unless  by  the  language  used  the  intent  to  repeal  or  alter  is  manifest, 
and  that  is  so,  although  the  terms  of  the  general  act  are  broad 
enough  to  include  the  cases  embraced  in  the  special  law.  Now,  the 
act  (chapter  184  of  the  Laws  of  1898)  is  a  general  act,  and,  as  its 
provisions  apply  to  cities  of  the  first  class,  it  is  broad  enough  to  em- 
brace the  city  of  New  York;  but,  when  we  come  to  examine  that  act, 
we  find  that  it  is  an  amendment  to  chapter  119  of  the  Laws  of  1888, 
entitled  "An  act  relating  to  employees  of  the  various  cities  and  coun- 
ties of  the  state."  It  does  not  contain  any  repealing  clause  as  to  acts 
which  may  be  inconsistent  therewith,  and,  under  the  rules  laid  down 
by  the  appellate  division  in  the  cases  above  cited,  I  do  not  think  that 
it  can  be  held  to  change,  alter,  or  modify  the  provisions  of  the  Great- 
er New  York  charter  as  to  the  civil  service.  It  remains,  then,  to 
inquire  whether  there  is  anything  in  section  127  of  that  charter 
which  aids  the  petitioner  in  this  application.  That  provision  is  as 
follows: 

**AU  veterans  either  of  the  army  or  navy  or  the  volunteer  fire  departments, 
BOW  in  the  service  of  either  of  the  municipal  and  public  corporations  hereby 
f^onsolidated,  who  are  now  entitled  by  law  to  serve  during  good  behavior,  or 
who  cannot  under  existing  law  be  removed  except  for  cause,  shall,"  so  far 
as  is  consistent  with  economy  and  with  the  needs  and  requirements  of  the 
service,  *'be  retained  in  like  positions  and  under  the  same  conditions  by  the 
corporation  constituted  by  this  act,  to  seiTe  under  such  titles  and  In  such  way 
as  the  head  of  the  appropriate  department  or  the  mayor  may  direct." 
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Ab  already  stated,  the  fire  coraraisBioner  swears  in  his  affidavit 
that  the  office  previoviHl y  held  bj'  the  petitioner  was  abolished  in  good 
faith,  and  as  matter  of  economy,  and  the  duties  performed  by  a  con- 
fidential examiner  were  distributed  among  the  assistant  fire  marshals 
then  holding  office,  and  that  there  is  no  position  in  the  fire  depart- 
ment to  which  he  could  be  transferred,  for  the  reason  that  there 
are  no  vacancies  whatever  in  the  department.  No  case  is,  therefore, 
made  out  for  the  issuing  even  of  an  alternative  writ,  unless  the  pe- 
titioner desires  to  contest  the  truth  of  the  allegation  of  the  fire  com- 
missioner as  to  good  faith;  and  as  to  existing  vacancies  in  the  de- 
I^artment,  under  section  127  of  the  charter.   Ordered  accordingly. 


(25  Misc.  Rep.  024.) 

I/AUFERTY  V.  MI-TUAL  RESERVE  FUND  LIFE  ASS'N. 

(Supreme  CJourt,  Special  Term.  New  York  County.    December,  1888.) 

Notice  of  Trial — Sufficiency— Dbfaui.t. 

The  sufficiency  of  a  notice  of  trial  cannot  be  passed  on,  on  a  motion  to 
compel  the  party  to  accept  it.  The  moving  party  should  take  default,  and 
the  question  could  then  come  up  on  a  motion  to  open  the  default. 

Action  by  Joseph  Lauferty  against  the  Mutual  Reserve  Fund  life 
Association.  Motion  to  compel  defendant  to  accept  notice  of  trial. 
Denied. 

Hoff  &  Jacoby,  for  the  motion. 
George  Bumham,  Jr.,  opposed. 

J^COTT,  J.  The  plaintiff,  on  December  19,  1898,  served  a  notice  of 
trial  at  special  term  for  the  first  Tuesday  of  January,  which  the  de- 
fendant promptly  returned,  because  it  did  not  conform  to  rule  7  of 
the  rules  regulating  practice  at  special  terms  in  this  department, 
which  prescribes  that  each  special  term  shall  commence  on  the  "first 
Monday"  of  each  month.  The  plaintiff  now  moves  that  defendant 
be  compelled  to  accept  the  notice  of  trial,  contending  in  the  first  place 
That  inasmuch  as  the  first  Monday  of  January,  1899,  will  be  a  legal 
holiday,  the  term  will,  notwithstanding  the  language  of  the  rule, 
<ommence  on  the  following  Tuesday;  and,  secondly,  that,  even  If 
the  notice  of  trial  was  irregular,  still  the  irregularity  was  one  which 
oonld  not  have  misled  the  defendant.  Tliis  motion  is  not  the  proper 
method  by  which  to  test  the  sufficiency  of  the  notice.  The  court  has 
no  power  to  compel  the  defendant  to  accept  it.  He  has  returned  it, 
and.  in  so  doing,  has  assumed  the  responsibility  of  treating  it  as  a 
nullity.  If  the  plaintiff  is  satisfied  of  its  sufficiency,  he  can  disregard 
the  return  of  the  notice,  and  proceed  with  his  action,  taking  judgment 
bv  default  when  the  cause  is  reached  on  the  calendar.  A  motion  to 
open  that  default  would  regularly  raise  the  question  as  to  the  suf- 
ficiency of  the  notice  of  trial.  Koehler  v.  Kelly,  7  Civ.  Proc.  R.  81. 
If  the  plaintiff's  purpose  in  insisting  upon  the  sufficiency  of  the  notice 
is  merely  to  secure  an  early  trial  of  the  action,  he  can  accomplish  that 
object  much  more  certainly  by  accepting  the  return  of  the  notice,  and 
renoticing  the  cause  for  the  February  term,  than  he  can  by  litigating 
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the  doubtful  question  of  the  regularity  of  the  disputed  notice.  It  is 
true  that  the  defendant  cannot  have  been  misled  or  prejudiced  by  the 
notice  in  the  form  in  which  it  was  served,  and  the  objection  thereto  is 
extremely  technical.  Still,  if  the  notice  were  irr^ular,  the  defendant 
acted  within  his  strict  right  in  returning  it.  The  motion  will  be  de 
nied,  but,  under  the  circumstances,  without  costs. 
Motion  denied,  without  costs. 


(26  Misc.  Rep.  336.) 

HAMILTON  y.  HAMILTON. 

(Supreme  Court,  Special  Term,  New  York  (bounty.    February  20, 1899.) 

Foreign  Divorce— Validity. 

A  dlYorce  obtained  In  another  state  against  a  resident  of  New  York, 
without  personal  service  on  him  In  sqch  other  state,  and  without  appear- 
ance by  him  in  the  action,  is  void  in  New  York,  though  valid  where  ren- 
dered. 

Action  by  Mark  K.  Hamilton,  Jr.,  against  Hattie  Maud  Hamilton, 
for  divorce.    Decree  for  plaintiff. 

Banner  &  L'Esperance,  for  plaintiff, 
Franklin  Bien,  for  defendant. 

MATTICE,  J,  Plaintiff  and  defendant  were  married  in  this  state  in 
1888.  In  1891  the  parties  separated,  and  the  defendant  shortly  there- 
after took  up  her  abode  in,  and  became  a  resident  of,  the  state  of 
Connecticut.  She  resided  there  about  five  years.  While  a  resident 
of  the  state  of  Connecticut,  she  brought  an  action  in  the  superior 
court  of  that  state,  a  court  of  general  and  original  jurisdiction,  to  ob- 
tain a  judgment  of  divorce  against  the  husband,  who  then  resided  in  the 
state  of  New  York.  The  husband  was  served  with  process  by  mail, 
and  received  actual  notice,  according  to  the  laws  of  Connecticut,  but 
was  not  personally  served  with  process  in  that  state;  neither  did  he 
appear  in  the  action,  and  submit  himself  to  the  jurisdiction  of  the  Con- 
necticut court.  In  due  time,  the  wife  obtained  in  said  court  a  judg- 
ment dissolving  the  marriage  contract.  This  divorce  was  duly  ob- 
tained according  to  the  laws  of  the  state  of  Connecticut,  and  was  a 
valid  judgment  in  that  state.  Shortly  afterwards  the  wife  was  mar- 
ried to  one  Fitzgerald,  in  the  state  of  Connecticut,  which,  according 
to  the  laws  of  that  state,  was  a  valid  marriage,  and  they  have  co- 
habited together  ever  since  as  husband  and  wife.  Thereafter  the 
parties  to  the  second  marriage  moved  into  this  state,  and  the  plain- 
tiff brings  this  action  to  obtain  a  divorce  against  the  defendant  upon 
the  ground  of  her  adultery  with  Fitzgerald. 

This  court  is  called  upon  and  required  by  the  settled  law  of  this 
state  to  hold  that,  as  to  the  plaintiff,  the  Connecticut  divorce  and  sub- 
sequent marriage  are  void;  that  the  defendant,  in  this  state  at  least, 
is  still  the  wife  of  the  plaintiff;  and  that,  although  she  is  a  pure 
woman,  she  is  guilty  of  adultery;  and  that,  by  reason  of  such  adul- 
tery, the  plaintiff  is  entitled  to  an  absolute  divorce.  This  case  pre- 
sents a  strange  anomaly,  and  illustrates  very  forcibly  the  necessity 
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of  uniform  marriage  and  divorce  laws  in  the  states  of  the  Union. 
Here  is  a  defendant  who  finds  herself  the  legal  wife  of  the  plaintiff 
in  the  state  of  New  York,  and  the  legal  wif^  of  another  man  in  an- 
other state.  Although  she  became  a  resident  of  Connecticut,  and 
for  many  years  resided  there,  and  in  good  faith  and  according  to  the 
laws  of  that  state  obtained  a  divorce,  and  subsequently,  and  in  good 
faith,  and  according  to  the  laws  of  that  state,  married  a  second 
time,  yet  she  is  to  be  branded  by  this  court  as  an  adulteress.  Under 
the  laws  of  this  state,  we  permit  a  husband  or  wife,  as  tlie  case  may 
be,  to  obtain  a  valid  divorce  by  service  of  the  summons  by  publication 
upon  the  defendant  residing  in  another  jurisdiction;  yet  we  do  not 
recognize  as  valid  a  judgment  of  divorce  obtained  by  a  husband  or 
wife  in  a  sister  state,  unless  the  defendant  has  been  personally  served 
with  process  in  that  jurisdiction,  or  has  appeared  and  submitted  him- 
self to  the  jurisdiction  of  that  court.  The  constitution  of  the  United 
States  (article  4,  §  1)  requires  that  "full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state'';  and  it  is  said  that  the  comity  of  states  and  of 
nations,  as  well  as  public  policy,  requires  one  jurisdiction  to  ob- 
serve as  valid  a  marriage  legally  contracted  in  another  jurisdiction. 
Seemingly,  we  do  neither.  The  plaintiff  is  therefore  entitled  to  a 
judgment  of  divorce  based  on  the  adultery  of  the  defendant  with 
Fitzgerald. 

Plaintiff's  counsel  will  prepare  formal  decision,  which  must  in- 
clnde  findings  to  the  effect  that  the  plaintiff  was  not  served  with 
process  in  the  state  of  Connecticut,  and  did  not  appear  in  the  suit, 
or  submit  himself  to  the  jurisdiction  of  that  court;  also,  that  plain- 
tiff bad  due  notice  of  the  Connecticut  suit,  in  accordance  with  the 
law  of  that  state;  that  the  Connecticut  divorce  and  subsequent  mar- 
riage were  valid  according  to  the  law  of  Connecticut,  but  invalid  and 
void  as  to  the  plaintiff  in  this  action.  Decision  may  be  settled  on 
five  days'  notice. 

(25  Misc.  Rep.  604.) 

MATTHEWS  et  al.  v.  SHANKLAND  et  al. 

(Snpreme  Court,  Special  Term,  Erie  County.    December,  1898.) 

L  BoTCOTT— What  Constitutes. 

Plaintiffs,  owning  a  newspaper,  refused  to  agree  to  abide  by  the  rules 
and  prices  fixed  by  a  labor  union,  whereupon  a  strike  was  ordered.  The 
central  body  of  the  labor  organizations  In  the  city  then  adopted  a  reso- 
lution falsely  reciting  that  plaintiffs'  office  was  nonunion,  and  that  plain- 
tiffs had  discharged  their  men;  which  resolution  was  sent  to  the  ad- 
Tertisers  of  plaintiffs'  paper,  and,  under  the  instruction  of  the  central 
body,  the  various  labor  unions  adopted  resolutions  and  issued  circulars 
threatening  to  refuse  to  support  patrons  of  the  paper.  Held  to  constitute 
an  unlawful  conspiracy  to  boycott  plaintiffs. 

1  brjUKCTiON— Unlawful  Boycott. 

Injunction  may  properly  issue  to  restrain  labor  unions  from  unlawfully 
boycotting  an  employer  by  threatening  to  withdraw  the  support  of  the 
IndlTldual  members  of  the  unions  from  patrons  of  the  employer. 

8.  8amb— Ltabtlitibs. 

Where  various  labor  unions  have  conspired  in  an  attempt  to  boycott 
an  employer  by  threats  to  withdraw  support  from  the  latter's  patrons. 
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each  unioit  Is  chargeable  with  the  acts  of  all  the  other  unions  designed 
to  effectuate  the  scheme. 

Action  by  George  E.  •Matthews  and  others  against  David  Shank- 
land,  as  president,  and  others.  On  a  motion  to  vacate  a  preliminarj 
injunction.    Motion  denied. 

Charles  B.  Wheeler,  for  plaintiffs. 
William  F.  Mackey,  for  defendants. 

SPRING,  J.  The  plaintiffs  are  the  owners  and  publishers  of  the 
Express,  including  the  Illustrated  Sunday  edition.  In  the  prosecution 
of  their  business  they  own  and  occupy  a  valuable  plant,  and  the  said 
newspapers  published  by  them  are  used  extensively  by  business  men 
for  advertising,  and  the  income  derived  therefrom  has  been  large.  In 
the  conduct  of  this  business  the  plaintiffs  employed  many  stereotypers, 
pressmen,  and  compositors,  some  of  whom  were  members  of  the  de- 
fendant organization  known  as  the  "Buffalo  Typographical  Union, 
No.  9,"  and  some  of  whom  did  not  affiliate  with  any  labor  organization, 
as  the  office  was  managed  as  an  "open  office,"  the  employ^  retaining: 
their  positions  irrespective  of  any  association  or  nonassociation  with 
union  men.  The  defendant  Shankland  is  the  president  of  said  Typo- 
graphical Union  No.  9,  w^hich  is  an  unincorporated  association  of  about 
150  members,  organized  primarily  for  the  welfare  of  the  compositors 
of  the  city  of  BiSffalo.  Each  of  the  other  defendants  is  president  of 
a  labor  union  of  like  composition,  located  in  said  city.  The  plaintiffs 
in  the  carrying  on  of  their  business  for  several  years  have  used  type- 
setting machines,  and  men  were  employed  to  operate  these  machines, 
and  in  addition  hand  men  were  also  employed,  and,  by  the  scale  of 
wages  in  vogue  in  1896,  the  machine  men  received  a  larger  daily  com- 
pensation than  the  men  who  did  typesetting  by  hand.  In  the  fall  of 
that  year  the  Typographical  Union  No.  9  fixed  a  scale  of  wages  de- 
signed to  equalize  them,  and  to  be  operative  in  the  several  newspaper 
offices  of  the  city  of  Buffalo;  but  the  publishers  declined  to  accede 
to  these  demands,  urging  the  stringency  of  the  times,  among  other 
things,  as  a  reason  for  refusing  to  increase  these  wages.  In  the  fall 
of  1897  the  Typographical  Union  again  devised  a  scale  of  wages,  and 
on  the  14th  day  of  October  representatives  of  this  organization  and  of 
the  Allied  Printing  Trades  Council  of  Buffalo  demanded  of  the  plain- 
tiffs that  thereafter  they  should  pay  the  rate  of  wages  fixed  by  said 
Typographical  Union,  and  insisted  upon  the  plaintiffs  subscribing  to 
the  following  agreement: 

"We,  the  respective  parties  of  this  agreement,  viz.  the  Allied  Printin«» 
Trades  Council  of  Buffalo  and  the  Morning  Express  publishing  firm  (George 
E.  Matthews  &  Ck).),  hereby  covenant  and  agree  to  abide  by  the  rules  and 
regulations  and  scale  of  prices  of  the  United  Printing  Trades  for  one  year." 

This  agreement,  if  executed,  not  only  bound  plaintiffs  to  pay  tlie 
wages  to  its  employes  designated  and  adjusted  by  these  organizations, 
but  in  addition  required  them  to  conform  to  the  "rules  and  regula- 
tions" adopted  by  them,  and,  in  effect,  would  unionize  the  office  of  the 
publishers,  and  would  forbid  the  retention  of  any  employes,  however 
efficient  they  were,  however  long  they  may  have  been  in  plaintiffs' 
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serrice,  and  however  necessitous  their  circumstances,  unless  they  be- 
longed to  the  union.  The  plaintiffs  declined  to  accede  to  these  de- 
mands, and  the  compositors  who  were  members  of  the  Typographical 
Union  No.  9  were  ordered  to  strike  summarily,  and  this  behest  was 
obeyed.  This  strike  included  all  the  compositors  who  were  members 
of  this  union,  whether  affected  by  the  proposed  rate  of  wages  or  not. 
The  men  did  no  violence,  but  simply  ceased  to  work,  as  they  had  a 
lawful  right  to  do.  The  newspaper  of  plaintiffs'  was  issued  on  the 
following  morning,  reduced  in  size,  and  has  been  published  as  usual 
ever  since.  Immediately  after  the  refusal  of  the  plaintiffs  to  accept 
the  agreement  the  Typographical  Union  No.  9  applied  to  the  United 
Trades  and  Labor  Council,  which  is  the  central  body  of  the  various 
labor  organizations  of  the  city,  and  consists  of  representatives  from 
them,  ^s  body,  in  behalf  of  this  union,  under  date  of  November 
11,  1897,  passed  a  resolution  from  which  I  extract  the  following: 

"Resolved,  •  •  •  that  the  business  men  of  the  city  of  Buffalo  be  noti- 
fied of  the  fact  tiiat  the  Buffalo  Morning  Express  is  a  nonunion  and  unfair 
office,  and  Is  being  printed  by  men  Imported  from  New  York  and  elsewhere, 
whilst  the  Buffalo  workmen  have  been  ruthlessly  thrown  out,  and  thus  en- 
taUs  great  hardships  upon  many  families:  *  *  *  It  is  therefore  ordered 
that  a  copy  of  these  resolutions  be  forwarded  to  every  firm  advertising  in 
that  paper.  Be  It  further  resolved,  that  a  special  notice  be  sent  out,  instruct- 
ing all  organized  labor  not  to  patronize  any  firm  or  fi^ms  who  advertise  Ia 
the  Buffalo  Morning  Express  or  lUustrated  Sunday  Express." 

It  will  be  observed  that  it  is  distinctly  stated  in  this  resolution 
that  the  Express  is  a  nonunion  office^  which  is  not  supported  by  the 
affidavits;  and  further  charges  that  the  workmen  were  discharged, 
which  is  not  true,  as  the  evidence  undisputedly  shows  they  were  or- 
dered to  quit  at  the  dictation  of  the  union.  This  resolution  was  sent 
to  all  the  various  subordinate  unions  of  the  city,  and  the  defending 
organizations  then  began  a  systematic  and  concerted  attempt  to  cripple 
plaintiffs'  business,  with  the  obvious  purpose  of  coercing  them  to  yield 
to  the  demands  made  upon  them.  Resolutions  were  adopted  and  cir- 
culars issued,  not  merely  in  sympathy  with  the  endeavor  of  the  Typo- 
graphical Union  to  enforce  its  scale  of  wages,  but  they  were  directed 
to  the  patrons  and  advertisers  of  the  Express,  warning  them  against 
further  support  of  that  paper,  and  insisting  and  threatening  that  con- 
tinued patronage  thei^e  meant  loss  of  support  from  the  anny  of  work- 
men who  coD[Lposed  the  many  labor  unions  of  the  city.  These  resolu- 
tions, couched  in  slightly  varying  language,  were  all  inspired  by  an 
undisguised  attempt  to  annihilate  the  business  of  the  plaintiffs,  unless 
they  relented  and  acceded  to  the  demands  made.  A  few  extracts  will 
show  the  general  tenor  and  similarity  of  these  resolutions. 

By  the  Boiler  Makers  and  Iron  Shipbuilders,  after  charging  that  the 
prQprietors  of  the  Express  are  enemies  of  a  "fair  day's  pay  for  a  fair 
day's  work,''  and  are  enemies  of  organized  labor:  ^ 

"Resolved,  that  we  wUl  refrain  from  giving  any  patronage  to  any  mer- 
chants who  refuse  to  cease  patronizing  the  Morning  and  Sunday  Express." 

And  bj  the  Betail  Clerks'  Association: 

"Resolvedt  that  this  body  of  wage-earners  wUl  not  patronize  any  firm  or 
flrms  who  advertise,  after  their  contracts  expire,  in  the  Buffalo  Illustrated 
Trrprrat  and  the  Buffalo  Morning  Sxpreas,  untU  that  firm  settles  its  dilflculty 
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With  Its  men;  believing,  as  we  do,  that  what  Is  the  concern  of  one  Is  the  con- 
cern of  all.  It  is  further  ordered,  that  a  copy  of  these  resolutions  be  for- 
warded to  all  the  firms  in  this  city  now  doing  business  with  the  above-meh- 
tloned  papers." 

By  the  Political  Labor  Alliance: 

''Resolved,  that  we  most  solemnly  pledge  ourselves  not  to  purchase  the 
Buffalo  or  Sunday  Express,  or  patronize  any  firm  that  is  advertising  in  that 
paper.  Be  it  furthermore  resolved,  that  we  do  Justice  to  our  merchants  by 
notifying  them  of  these  resolutions,  as  we  consider  it  the  duty  of  all  merchants 
to  refuse  to  advertise  in  any  paper  that  imports  men  from  other  cities,  and 
discharges  Buffalo  labor;  all  of  which  is  respectfully  submitted  for  your  fair 
and  impartial  consideration." 

And  by  the  Beer  Peddlers'  Union,  imposing  a  fine  of  two  dollars 
upon  any  member  reading  the  Express  or  patronizing  any  firm  buying 
said  paper. 

These  resolutions,  which  were  many  in  number,  nearly  all  bore 
the  union  label  of  the  AUied  Printers'  Trades  Council,  indicating  their 
common  origin,  the  concerted  purpose,  and  the  systematic  endeavor 
to  crush  the  Express,  unless  its  owners  complied  with  the  demand 
made  upon  them  to  let  the  wages  of  its  workmen  be  adjusted  by  the 
said  labor  organization. 

Following  in  this  same  line  three  circulars  were  prepared  under 
the  direction  of  the  Typographical  Union  No.  9,  bearing  the  label 
referred  to,  two  directed  to  the  public,  and  one  to  the  advertisers  of  the 
Express,  recounting  the  contest  between  the  proprietors  of  that  paper 
and  the  union,  and  charging  the  blame  wholly  to  the  owners  of  the 
paper,  and  insisting  that  the  fight  was  to  be  continued  without  abate- 
ment by  the  union. 

These  resolutions, and  circulars,  in  furtherance  of  the  common  de- 
sign, were  distributed  among  the  advertisers  of  the  Express,  and 
such  a  combined,  persistent  attack,  supported  with  so  great  unanimity 
and  vigor  hy  these  strongly  intrenched  organizations,  bore  fruit  in 
diminishing  the  advertising  list  of  the  Express;  as  prominent  business 
concerns,  under  this  stress,  ceased  advertising  in  that  paper.  In 
carrying  on  this  warfare,  the  defendants  caused  to  be  posted  through- 
out the  city,  in  shop  windows  and  in  conspicuous  places,  printed 
placards  calling  attention,  in  flaring  letters,  to  the  boycott  of  thi^ 
Express,  and  stating  that  "union  workingmen  do  not  patronize  patrons 
of  the  Express." 

A  paper  was  organized  under  the  auspices  of  this  Typographical 
Union,  called  the  *Xabor  Journal,"  which  was  the  especisd  champion 
of  the  union  in  its  contest  with  the  plaintiffs.  The  extracts  from  this 
paper,  which  are  embodied  in  the  moving  affidavits  upon  which  the 
preliminary  injunction  was  granted,  are  voluminous,  and  assail  the 
plaintiffs  for  their  attitude,  and  in  many  instances  the  charges  made 
are  misleading  and  libelous,  if  the  affidavits  presented  are  .to  be  cred- 
ited. In  addition  to  the  direct  attack  upon  plaintiffs,  the  advertisers 
in  their  paper  were  threatened  frequently  with  loss  of  patronage,  and 
Kleinhans  &  Oo.,  the  clothiers,  who  continued  to  advertise  exteneively 
in  the  Express,  were  subjected  to  caustic  and  unremitting  attacks,  and, 
in  support  of  the  charge  that  this  patronage  of  plaintiffs  was  detri- 
mental to  its  trade,  it  was  stated  that  there  had  been  a  large  "falling 
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off"  in  the  trade  at  their  store,  that  they  are  "traveling  the  road  that 
leads  to  destruction/'  and  ^^11  soon  he  wallowing  in  the  ^slough  of 
despond/  " 

1  have,  in  a  rather  cursory  way,  gone  over  a  few  of  the  resolu- 
tions and  articles  which  make  up  the  basis  of  the  plaintiffs'  charge  that 
there  was  an  organized  conspiracy  on  the  jMirt  of  these  defendants  to 
throttle  or  impair  the  business  represented  in  the  publication  of  these 
two  newspapers.  There  is  very  little  dispute  over  the  facts  in  this 
i-ase  as  to  any  proposition  essential  to  be  passeid  upon  in  the  determina- 
tion of  this  motion.  It  is  undisputed  that  the  strike  was  ordered  by 
the  Typographical  Union  No.  9.  It  is  undisputed  that  the  diflftculty 
preceding  and  culminating  in  this  strike  was  the  refusal  of  plaintiffs 
to  acquiesce  in  the  scale  of  wages  enacted  by  this  union.  It  is  not 
controverted  that  these  resolutions  were  adopted  and  sent  to  the  va- 
rious advertisers  of  the  express,  and  that  they  are  of  conmion  inception 
and  inspiration,  and  that  the  Labor  Journal  was  inaugurated  by  the 
Typographical  Union  and  is  its  organ  in  this  attack  upon  the  Express. 
It  is  not  denied  that  the  purpose  of  these  attacks  was  to  boycott  the 
Express,  to  lessen  its  circulation,  to  reduce  its  advertising  patronage, 
and,  in  the  consummation  of  these  objects,  it  is  quite  apparent  the 
defendants  in  their  zeal  have  overstepped  the  bounds  of  pirudence  and 
of  law,  and  gone  beyond  mere  persuasion,  mere  moral  force,  and  have 
threatened,  intimidated,  and  frightened  patrons  of  the  Express  into 
t-easing  to  give  it  patronage  or  support. 

That  the  defendants  have  a  right  to  organize  for  their  own  pro- 
tection cannot  be  doubted.  The  tendency  is  for  the  possessors  of 
wealth  to  combine  their  capital,  resulting  in  the  creation  of  gigantic 
business  enterprises.  To  counteract  the  effect  of  these  combinations 
upon  labor,  it  is  probably  essential  for  the  wage-earners  to  unite  in 
compact  organizations,  as  such  unions  tend  to  check  the  rapacity  of 
capitalists  and  prevent  the  reduction  of  wages.  Within  the  legitimate 
scope  of  their  organization,  undoubtedly  the  influence  emanating  from 
bodies  of  laborers  is  wholesome  and  useful.  The  sinewy  strength 
of  the  nation  is  in  the  men  who  engage  in  manual  toil,  and  interwoven 
with  our  national  growth  is  the  prosperity  of  the  toilers.  As  every 
man  is  a  sovereign,  it  is  of  significant  importance  to  our  well-being 
as  a  nation  that  he  be  given  an  opportunity  to  educate  himself,  to 
realize  his  exalted  citizenship,  and  to  rear  his  children  in  patriotic 
devotion  to  our  country.  Unless  this  can  be  accomplished,  the  prin- 
ciple of  self-government  is  a  mockery  and  the  prevalence  of  serfdom 
is  upon  us. 

While  combinations  of  capital  are  necessary  and  wholesome  within 
proper  limits,  yet,  when  they  are  oi^anized  to  create  monopolies,  to 
reduce  wages,  to  corner  the  necessaries  of  life,  or  for  any  other  fell 
purpose,  they  infringe  upon  the  law  of  the  land,  and  should  be  sub- 
jected to  punishment,  and  required  to  cease  operations.  But  when 
within  the  law,  the  constitution  of  our  country,  as  well  as  that  of  ev- 
ery other  civilized  nation,  guaranties  to  each  individual  protection  in 
his  rights  of  property.  That  protection  must  be  effective  against 
labor  unions  as  well  as  against  individuals.  As.it  is  essential  to  insure 
the  wage-earners  and  citizens  against  the  avarice  of  the  money-shark. 
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80,  by  parity  of  principle^  must  the  property  owner  be  insured  pro- 
tection in  his  business  from  combinations  of  men  who  conspire  to 
impair  or  destroy  it.  The  moment  it  is  determined  that  laborers  have 
a  right  to  boycott  any  lawful  business,  to  organize  a  conspiracy  to 
annihilate  any  man's  enterprise,  from  that  time  investments  in  any 
industry  will  become  precarious  and  anarchy  prevail.  The  men  who 
are  at  the  heads  of  our  industrial  and  commercial  enterprises  to-day 
rose  to  those  positions  from  the  ranks  of  the  toilers,  and  the  avenues 
must  be  kept  open  for  the  self-reliant  ambitious  young  men  to  push 
to  the  front.  The  man  who  wins  is  not  to  be  drowned  or  extinguished 
because  he  possessed  the  vim  to  achieve  success.  It  is  the  crowning 
glory  of  our  sovereignty  that  the  men  who  dominate  our  political 
affairs  and  control  in  the  great  business  projects  were  inured  to  phys- 
ical toil  in  their  youth,  and  understand  what  the  daily  struggle  for  a 
livelihood  implies. 

The  sum  of  the  grievance  against  the  plaintiffs  is  that  they  declined 
to  place  the  management  of  their  property  under  the  control  of  this 
Typographical  Union  No.  9.  They  were  strictly  within  their  legal 
rights  in  that  refusal.  They  owned  the  property,  and  no  men  or 
organization  could  dictate  the  manner  of  its  running,  or  the  wages 
to  be  paid,  or  the  men  to  be  employed.  If  the  plaintiffs  treated  their 
employes  improperly,  if  the  wages  paid  were  inadequate,  if  for  any 
reason  they  were  dissatisfied,  the  men  could  quit  work.  That  was 
their  right.  They  apparently  made  no  complaint,  but  they  suspended 
work  at  the  dictation  of  their  union.  Tlie  labor  organizations  had 
the  right  to  refuse  to  patronize  the  Express,  or  to  give  support  to  any 
patron  of  that  paper,  but  confessedly  their  antagonism  did  not  end 
here.  The  evidence,  as  set  forth  in  the  affidavits,  is  that  the  Tyi)o- 
graphical  Union  enlisted  all  the  other  labor  unions  who*  are  parties 
defendant  in  the  common  undertaking  to  root  out  the  Express,  or  to 
coerce  it  into  assenting  to  the  domination  of  this  union.  The  con- 
sunmiation  of  this  scheme  was  not  veiled,  it  was  not  insidious,  but 
it  was  open,  defiant,  and  unmistakable. 

As  I  tead  the  authorities,  the  courts  have  been  a  unit  in  putting 
the  stamp  of  disapproval  upon  attempts  of  this  kind.  They  could 
not  hold  otherwise,  for  such  attacks  are  infractions  upon  the  funda- 
mental law  of  the  land.  The  term  *T)oycott"  has  repeatedly  been  de- 
fined by  the  courts.    In  Anderson's  Law  Dictionary  as  follows: 

**A  combination  between  persons  to  suspend  or  discontinue  dealings  or 
patronage  with  another  person  or  persons  because  of  refusal  to  comply  with 
a  request  of  him  or  them.  The  purpose  Is  to  constrain  acquiescence  or  to 
force  submission  on  the  part  of  the  individual  who,  by  noncompliance  with  the 
demand,  has  rendered  himself  obnoxious  to  the  immediate  parties,  and,  per- 
haps, to  their  personal  and  fraternal  associates." 

In  Brace  v.  Evans,  3  Rj.  &  Corp.  Law  J.  561,  as  follows: 

"The  word  In  itself  implies  a  threat.  In  popular  acceptation.  It  is  an  or- 
ganized effort  to  exclude  a  person  from  business,  relations  with  others  by 
persuasion,  intimldatioD.  and  other  acts  which  tend  to  violence;  and  they 
coerce  him,  through  fear  of  resulting  injury,  to  Gubmit  to  dictation  in  the 
management  of  his  affairs.*' 

In  Toledo,  A.  A.  &  N.  M.  B.  Go.  v.  Pennsylvania  Co.,«  54  Fed.  7^,. 
Judge  Taft  defined  '"boycott"  as  follows: 
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"As  usually  understood^  a  'boycott'  la  a  combination  of  many  to  causo  a 
loss  to  one  person  by  coercing  others,  agaljist  their  will,  to  withdraw  from 
him  their  bemeflelal  interests,  through  threats  t&at,  unless  those  others  do  so, 
Che  many  wlll-eaiae  similar  loss  to  them." 

By  our  statute,  ^'criminal  conspirapy"  is  defined  as  follows  (Pen. 
Code,  S  168,  snbd.  5): 

"If  two  or  more  persons  conspire  ^  ^  ^  (C9  to  prevent  another  from 
exercising  a  lawful  trade  or  calling,  or  doing  any  other  lawful  act,  by  force, 
threats.  Intimidation,  or  by  interfering  or  threatening  to  hiterf «re  with  tools, 
implcmei^ts,  or  property  belonghsg  to  or  used  by  another,  or  with  the  use  or 
smpioyxnent  thereof." 

Again,  in  Oil  Go.  t.  EveFest,  30  Hun,  688: 

"A  conspiracy  consists  in  the  unlawful  combination  or  agreement  of  two 
or  more  persons  to  do  an  act  unlawful  in  Itself,  or  to  do  a  lawful  act  by 
unlawful  means."  Park  ft  Sons  Oo.  r.  National  Wholesale  Druggists*  Ass'n, 
80  App.  Div.  50fr-514,  52  N.  Y.  Supp.  475;  Spies  v.  People,  122  HI.  1,  12  N.  E. 
865,  and  17  N.B.  898;  6  Am.  ft  Eng.  Bnc.  Law  (2dHd.)p.  888;  Callan  v.  WUson, 
127  U.  8.  540-555,  8  Sup.  Ct.  1301;  Pettibone  v.  U.  S.,  148  U.  S.  197-208,  13 
Sup.  Ct.  542. 

In  Daris  y.  Zinunerman,  91  Hun,  489,  86  N.  Y,  Bupp.  803,  the 
action  was  begun  to  restrain  the  defendants  ^'(1)  from  inducing  the 
plaintiff's  anployte  to  leave  bis  serylce  by  force,  threats,  or  intimida- 
tion; (2)  from  preyenting  persons  from  entering  plaintibEE^s  aeryiee  by 
force,  threats,  or  intimidation;  (8)  from  destroying  plaintlflP^s  property." 
The  plaintUF  was  a  manufacturer  of  hats,  employing  about  75  em- 
ploy^ who  were  members  of  a  onion.  The  employes  insisted  that 
plaintiff  should  enter  into  agreements  with  them  pertaining  to  the 
management  of  his  business,  ^iid  threatened  to  cease  work  and  destroy 
his  business  unless  he  acceded  to  their  demands.  The  plaintiff  re- 
fused, and  a  strike  was  ordered,  and  a  conspiracy  concocted  to  carry 
out  these  threats.  Consummation  of  this  scheme  was  sought  by  pick- 
ets and  patrols  around  plaintiff's  factory  intimidating  others  from 
engaging  in  plaintiff's  service,  and  even  to  the  extent  of  assaulting 
some  of  the  new  employes.  A  temporary  injunction  was  granted, 
and,  upon  the  refusal  of  the  apecial  term  to  vacate  it,  an  appeal  was 
taken  to  the  general  tenn«  Judge  FoUett,  in  bia  opinion  says,  at 
page  491,  91  Hun,  and  page  804/36  N.  Y.  Supp.,  et  ceq.: 

**Protectlon  to  property  Is  guarantied  by  the  constitution  of  the  United 
States  and  the  state  of  New  York,  and  It  Is  the  duty  of  the  courts  to  enforce 
these  aoAranties.  The  business  of  a  person  conducted  according  to  law  19  a 
property  right.  •  •  •  Many  of  the  acts  which,  It  Is  alleged,  the  defend- 
ants committed,  and  threatened  to  commit,  are  not  only  violations  of  the  rights 
of  property  guarantied  by  the  eonstHutlon  and  the  laws  of  the  state,  but 
are  violations  of  the  criminal  laws  of  the  state.  A  conspiracy  to  Injure  a 
person's  business  by  preventing  persons  from  entering  his  employment,  by 
threats  and  intimidation,  is  a  crime  at  common  law.  «  «  «  Such  a  con- 
•piracy  is  now  a  crime  by  statute." 

In  Casey  v.  Typographical  Union,  45  Fed.  136,  the  facts  closely  tally 
with  the  present  case.  The  Typographical  Union  insists  the  com- 
plainant should  unionise  bis  office,  and  subscribe  to  the  rules  and 
regokrtioiis  of  the  union,  and  adopt  its  scale  of  wages.  Upon  his 
refusal  to  accede  to  these  demands,  a  boycott  was  inaugurated.  Pla- 
cards were  posted  prominently,  urging  all  people  to  refrain  from 
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patronizing  complainant's  newspaper,  and  circulars  were  addressed 
to  its  advertisers  of  like  import,  threatening  loss  of  patronage  upon 
their  failure  to  comply  with  these  demands,  and  that  the  hostility  of 
organized  labor  would  be  incurred.  Action  was  brought  by  complain- 
ant to  restrain  the  defendants  from  the  perpetuation  of  these  acts, 
and  an  injunction  was  granted,  and,  the  matter  coming  before  the 
federal  court,  Judge  Sage  used  the  following  language: 

''True,  it  la  clalined  that  no  threats  were  used;  but  the  language  of  the 
circulars  has  no  doubtful  meaning.  The  affidavits  on  file  show  that  it  was 
perfectly  understood  by  those  who  received  them,  and  the  chrcumstances  in- 
dicate that  it  was  intended  that  it  should  be  so  understood.  In  Brace  v. 
Evans,  8  Ry.  &  Ck>rp.  Law  J.  561,  it  was  held  that  the  word  'boycott'  is  in 
Itself  a  threat  In  popular  acceptation,  it  is  an  organized  effort  to  exclude 
a  person  from  business  relations  with  others,  by  persuasion,  intimidation,  and 
other  acts  which  tend  to  violence,  and  thereby  coerce  him,  through  fear  of 
resulting  injury,  to  submit  to  dictation  in  the  management  of  his  affairs. 
But  it  is  insisted  for  the  defendants  that,  *  *  *  the  complainant  having 
declared  that  he  would  not  employ  any  member  of  the  union,  the  union 
had  a  right  to  say  that  its  members  would  not  patronize  the  complainant. 
Nobody  disputes  that  proposition.  If  that  were  all  that  is  Involved  in  this 
case,  there  would  be  nothing  for  the  court  to  act  upon.  But  that  is  not  all. 
by  any  means.  Instead  of  'fair,  although  sharp  and  bitter,  competition,*  as 
is  contended  by  counsel,  it  was  an  attempt,  by  coercion,  to  destroy  aU  com- 
petition affecting  the  union.  It  was  an  organized  conspiracy  to  force  the  com- 
plainant to  yield  his  right  to  select  his  own  workmen,  and  submit  himself  to  the 
control  of  the  union,  and  allow  it  to  regulate  prices  for  him,  and  to  determine 
whom  he  should  employ  and  discharge.  *  *  *  No  case  has  been  cited 
where,  upon  a  proper  showing  of  facts,  an  unsuccessful  appeal  has  been 
made  to  a  court  of  chancery  to  restrain  a  boycott.  The  authorities  are  aU  the 
other  way." 

In  Beck  v.  Protective  Union,  recently  decided  by  the  supreme  court 
of  Michigan,  and  reported  in  77  N.  W.  13,  is  an  elaborate  and  in- 
structive discussion  of  the  questions  involved  in  this  case.  The  state- 
ment in  the  headnote,  which  fairly  summarizes  the  opinion,  is  as  fol- 
lows: 

"A  combination  or  conspiracy  by  a  trades  union  to  boycott  an  individual 
who  refuses  to  sign  a  scale,  or  contract  to  employ  none  but  union  men,  is 
illegal  and  unlawful,  and  wiU  be  enjoined  by  a  court  of  equity.  A  court  of 
equity  wiU  enjoin  the  publication  and  circulation  of  post^  handbills,  cir- 
culars, etc.,  printed  and  circulated  in  pursuance  of  such  combination  or  con- 
spiracy to  boycott." 

In  Sherry  v.  Perkins,  147  Mass.  212,  17  N.  E.  307,  banners  were 
displayed  about  the  owner's  premises  with  this  inscription:  **Lasters 
are  requested  to  keep  away  from  P.  P.  Sherry's,  per  order  L.  P.  U." 
It  was  held  to  be  unlawful,  and  was  restrained  by  injunction.  See, 
also,  Vegelahn  v.  Guntner,  167  Mass.  92,  44  N.  E.  1077;  U.  S.  v. 
•Kane,  23  Fed.  748;  Steamship  Co.  v.  McKenna,  18  Abb.  N.  0.  262; 
Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  551. 

In  Curran  v.  Galen,  152  N.  Y.  33,  46  N.  E.  297,  the  court  of  appeals 
use  the  following  language: 

"Public  policy  and  the  interests  of  society  favor  the  utmost  freedom  in  the 
citizen  to  pursue  his  lawful  trade  or  calling,  and  If  the  purpose  of  an  or- 
ganization or  combination  of  workingmen  be  to  hamper  or  to  restrict  that 
freedom,  and,  through  contracts  or  arrangements  with  employers,  to  coerce 
other  worb:ingmen  to  become  members  of  the  organization,  and  to  come 
under  its  rules  and  conditions,  under  the  penalty  of  the  loss  of  their  position. 
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and  of  d^;^Tation  of  employment,  then  that  purpose  seems  clearly  unlawful, 
and  mllitatea  against  the  spirit  of  our  govemment  and  the  nature  of  our 
InaUtntlonB.'* 

It  is  not  essaitial  to  show  actual  yiolence  to  proye  conspiracy  or  a 
boycott.  Barr  t.  Essex  lYades  Council,  58  N.  J.  Eq.  101,  30  Atl.  881; 
People  T.  Wilrig,  4  N.  Y.  Cr.  R  403;  State  v.  Glidden,  55  Conn.  46, 
8  Atl.  890.  Nor  does  the  fact  that  the  acts  charged  bring  the  defend- 
ants within  the  jurisdiction  of  the  criminal  conrts  prevent  the  enforce- 
ment of  the  civil  remedy.  Davis  v.  Zimmerman,  91  Hun,  489-492, 
36  N.  Y.  Supp.  303;  In  re  Debs,  158  U.  S.  564r-693,  15  Sup.  Ot.  900; 
Cranford  v.  O^rrell,  128  N.  Y.  341,  28  N.  E.  514.  It  has  been  repeated- 
ly held  that  the  remedy  by  injunction  is  available  to  plaintiff  in  cases 
of  this  kind,  where  irreparable  injury  is  likely  to  ensue,  or  the  de- 
fendants threaten  to  continue  their  unlawful  interferences  with  his 
business.  Cases  last  cited;  Arthur  v.  Oakes,  11  C.  C.  A.  209,  63  Fed. 
310;  6  Am.  &  Eng.  Enc.  law  (2d  Ed.)  p.  880;  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Ass'n  (Sup.)  50  N.  Y.  Supp.  1064; 
Beck  V.  Protective  Union,  supra. 

It  is  urged  on  behalf  of  many  of  the  defendants  that  the  unlawful 
acts  alleged  against  the  Typographical  Union  No.  9  and  the  articles 
in  the  Labor  Journal  cannot  be  charged  against  the  other  d^endants. 
The  affidavits  are  explicit  in  showing  a  common  united  purpose  on 
the  part  of  all  of  the  defendants  to  boycott  the  Express.  This  estaJb- 
lished  prima  facie  the  existence  of  the  conspiracy.  The  means  by 
which  this  concerted  design  was  made  effective  and  carried  out  must 
be  held  to  be  the  acts  of  all  the  parties  to  the  scheme.  •  No  rule  of 
law  is  better  settled  than  that  where  the  conspiracy  has  been  proven 
to  exist  the  acts  of  each  conspirator  are  admissible  against  all  the 
parties  to  it  People  v.  Sharp,  45  Han,  460,  497;  Kelley  v.  People, 
55  N.  Y.  565;  People  v.  Mather,  4  Wend.  229;  U.  S.  v.  Kane,  23  Fed. 
748;  People  v.  Bassford,  3  N.  Y.  Cr.  R  219;  People  v.  Murphy,  Id. 
339.  As  was  said  by  Mr.  Justice  Daniels  in  People  v.  Barondess,  61 
Hon,  571,  16  N.  Y.  Supp.  436,  a  person's  lawful  business  is  his  prop- 
erty. The  two  newspapers  so  virulently  assidled  were  the  property 
of  the  plaintiffs  in  this  suit.  The  defendants  have  unlawfully  inter- 
fered with  that  bnsiness.  By  concerted  action,  supplemented  by 
threats,  by  intimidation,  they  have  sedulonsly  and  persistently  sought 
to  hianper  the  plaintiffs,  to  curtail  their  advertising  list,  and  to  restrict 
their  circulation.  By  unfounded  accusations,  by  every  act,  short  of 
violence,  in  disparagement  of  the  conduct  of  this  business,  they  have 
waged  the  fight.  Keenly  alive,  as  every  sincere  man  must  be,  to 
the  welfare  of  the  breadwinners,  unwarranted  acts  of  this  kind,  by 
whomsoever  committed,  cannot  receive  his  approval.  When  the  in- 
tervention of  the  courts  is  asked  to  pass  upon  conduct  so  inimical 
to  the  rights  of  property,  there  is  no  alternative  except  to  emphasize 
^sapproval  by  granting  the  restraining  relief  permitted  by  law. 

The  motion  to  vacate  the  injunction  is  denied,  with  flO  costs. 
Motion  denied,  with  |10  costs. 
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KERNOCHAN  v.  BALLANCE. 

(Supreme  Court,  Special  Term,  New  York  County.    February  21,  1S99.) 
B^CKTSBS—A'rTOBHKT'a  Fbbb. 

A  receiver's  attorney^  being  paid  all  bla  expenses  and  dlsborsements. 
sbould  not  be  allowed  for  his  services  a  sum  to  exceed  one-third  of  the 
proceeds  of  sale  of  the  assets  in  the  receiver's  hands,  though  the  services 
are  intrinsically  worth  a  larger  sum. 

Action  by  James  P.  Eemochan  against  William  A.  Ballance.  A 
receiver  was  appointed,  and  he  moves  for  a  confirmation  of  his  ac- 
connt    Granted. 

H.  N.  Webber,  for  the  motion. 
Goepei  &  Baegener,  opposed. 

GLLDEBaLEEVE,.  J.  The  motion  is  made  by  lie  receiver  for  an 
order  confirming  his  account,  and  discharging  him  from  his  reoeiver- 
ship.  Objection  is  taken  to  his  reeonmiendation  or  request  to  pay 
his  attorney  a  further  fee  of  |76.  The  property  covered  by  the  receiver- 
ship consisted  of  an  engine,  which  was  sold  by  permission  of  the  coart 
for  9300,  which  is  the  total  sum  collected  by  the  receiver.  In  ad- 
dition to  aU  the  disbursements  of  the  attorney  in  connection  with  the 
ceceivership,  the  fee  of  |90.faas  already  been  paid  him  by  the  receiver. 
After  deducting  the  ex^penses  of  the  receivendiip,  including  the  cams 
so  paid  to  the  attorney,  and  the  legal  commissions  of  the  receiver  of 
tl5,  there  remains  in  the  latter's  hands  the  sum  of  1164.92.  Out  of 
this  balance  the  recdver  asks  to  be  authorized  to  pay  his  attorney  a 
farther  sum  of  |75,  in  which  case  the  expenses  of  the  receiyer£diip 
would  eat  up  aU  but  189.92  of  the  fSOO  realized  by  the  sale  of  the 
receivership  property.  While  it  may  be  that  the  services  rendered 
by  the  attorney  are  intrinsically  worth  more  tiian  990,  still,  under  the 
circumstances  disclosed  in  this  case,  I  do  not  think  the  court  would 
be  justified  in  allowing  a  larger  sum.  The  attorney  has  alr^tdy  re- 
ceived nearly  one-third  of  the  entire  receirership  properly,  besides 
being  paid  aU  his  expenses  and  disbursements  at  the  figures  presented 
by  himself.  This  is  about  all  that  he  can  be  said  to  be  entitled  to 
receive. 

The  motion  to  (»>nfirm  the  receiver's  account  is  granted,  with  the 
exception  that  his  attorney  must  receive  nothing  in  addition  to  the 
sums  already  paid  hinu 


(26  Misc.  Rep.  4S4.) 

In  re  PIATTI. 

(Supreme  C3ourt,  Special  Term,  New  York  County.    February  21,  1899. 

1.  Ck)MPBN8ATI0H  OF  RbFBBBB. 

A  referee  appointed  to  take  and  state  an  aselgnee^s  account  spent  4 
days  In  taking  testimony,  and  18  more  In  making  his  report  It  did  not 
appear  that  the  accomit  was  extraordinarily  difficult,  but  mei«ly  that 
the  referee  was  mifamlllar  with  such  matters.  Code,  S  3260^  requires 
the  clerk,  taxing  costs,  to  strike  out  aU  charges  for  fees  where  It  does 
not  appear  that  the  services  were  necessarily  performed;  and  sectiou 
3296  gives  a  referee  ?10  per  day  for  each  day  spent  in  the  business.    Held 
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to  mean  each  day  necessarily  so  spent,  and  that  an  allowance  for  10  days 
only  was  proper. 
i  Sake— Affidavit. 

The  affidavit  In  support  of  the  claim  for  fees  of  a  referee  appointed  to 
take  and  state  an  assignee's  account  must  show  that  the  time  spent  by 
the  referee  was  necessarily  required. 

In  the  matter  of  the  accounting  of  Luigi  Piattl>  assignee.  On  mo- 
tiim  tot  retaxation  of  costs  as  to  fees  of  referee  for  taking  and  stating 
the  assignee's  aceonnt    Motion  denied. 

Adam  Wiener,  for  the  motion. 

Winthrop  Parker,  opposed. 

GILDEBSLEEyE,  J.  This  is  a  motion  for  a  retaxation  of  costs 
BO  far  as  the  amount  allowed  as  referee's  fees  is  concerned.  The 
referee  who  was  appointed  to  take  and  state  the  account  of  the  as- 
signee submitted  an  affidavit  placing  his  fees  at  the  sum  of  f^OO. 
Tbe  clerk,  upon  the  taxation  of  costs,  reduced  the  amount  to  flOO. 
It  appears  that  4  days  only  were  spent  in  taking  testimony;  but  the 
referee  claims  that  he  spent  some  18  days  more  in  reading  oyer  the 
account,  and  looking  up  the  law,  and  making  his  report.  The  clerk, 
however,  allowed  him  only  6  days  for  this  work,  which,  added  to  the 
4  days  spent  in  the  taking  of  the  testimony,  made  10  days  in  all, 
which,  at  the  statutory  rate  of  flO  a  day,  amounted  to  the  flOO  al- 
lowed by  the  clerk  and  taxed  by  him  in  the  bill  of  costa  The  referee 
further  claimed  that  he  paid  |18.75  for  stenographer's  fees;  but  this 
was  taxed  as  a  sq[>arate  item,  so  that  it  does  not  bear  upon  this  motion. 
Action  3266  of  the  Code  provides  that  the  clei^,  upon  the  taxation  of 
costs,  must  strike  out  all  chargea  for  fees,  other  than  the  prospective 
charges  eiq^^ressly  allowed  by  law,  where  it  does  not  appear  that  the 
services  for  which  they  are  charged  were  necessarily  performed.  A 
referee  is  entitled  to  flO  a  day  for  each  day  spent  in  the  business  of 
the  referoftce  (Code,  §  3296);  but  this  means  '^necessarily"  so  spent. 
Rnkd  V.  Kohn,  24  Misc.  Bep.  368,  53  N.  T.  Supp.  694.  The  affldavit 
presented  in  support  of  the  referee's  claim  should  not  only  show  the 
time  spent  by  the  r^eree  in  the  business  of  the  reference,  but  also 
that  this  time  was  necessarily  required.  Brown  v.  WindmuUer,  36 
N.  T.  Super.  Ct  76.  In  the  case  at  bar  it  does  not  appear  that  the 
accoont  was  of  such  an  extraordinary  difficulty  as  to  require  18  days' 
work  to  prepare  a  proper  report  thereon,  in  addition  to  the  4  days 
^pent  in  taking  testimony.  The  referee  says  that  he  was  not  familiar 
with  such  matters;  but  this  was  his  misfortune,  and  does  not  entitle 
him  to  the  extra  compensatioD  asked.  It  seems  to  me  that  the  clerk 
urived  at  a  just  conclusion  with  regard  to  the  number  of  days  nece»- 
sarily  reqoired  I^  the  referee  in  the  business  of  the  reference,  and 
that  the  taxation  should  stand. 

Motion  denied.    No  costs  of  motion. 
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VORHIS  T.  BLIAS  et  aL 

{Supreme  Oonrt,  Trial  Term,  New  York  Oounty.    February  20,  1S99.) 

AxxxiRD  AND  Satisfaction— Rbtbntion  of  Check. 

Where  there  was  a  bona  fide  contention  between  a  broker  and  hfs 
principal  as  to  whether  the  broker  should  be  charged  with  the  loss  of  a 
certain  sum,  and  the  broker  retained  and  used  a  check  from  the  principal 
for  the  commissions  due  him,  less  said  loss,  expressed  to  be  "in  full  set- 
tlement," an  accord  and  satisfaction  is  established,  which  is  a  valid  de- 
fense to  an  action  by  the  broker  for  the  balance  of  his  commissions. 

Action  bj  Albert  B.  Vorhis  against  Gabriel  Elias  and  others. 
Judgment  for  defendants. 

W.  0.  Beddj,  for  plaintiflf. 

W.  E.  Benjamin,  for  defendants. 

McADAM,  J.  The  action  is  to  recover  an  alleged  balance  due  for 
brokerage  claimed  to  have  been  earned  by  the  plaintiff  on  the  sale 
of  a  lot  of  flooring  by  the  defendants,  who  are  lumber  dealers  in 
Buffalo,  to  one  Hepburn,  a  builder  of  New  York  City.  The  defendants 
had  a  dispute  with  Hepburn  as  to  the  proper  mode  of  measuring 
the  flooring,  a  circumstance  affecting  the  amount  Hepburn  was  to 
pay.  A  compromise  was  had  with  Hepburn,  which  resulted  in  a  loss 
to  the  defendants,  in  consequence  of  which  they  claimed  the  plaintiff 
was  bound  to  deduct  |199.54  from  his  charge  for  brokerage,  leaving 
1116.67  due  to  him.  The  defendants  insisted  that  the  plaintiff  had 
not  followed  their  instructions  by  communicating  to  Hepburn  the 
system  upon  which  their  measurements  were  made  (although  the 
plaintiff  had  written  to  them  that  he  had  made  the  same  known), 
and  that  the  loss  was  caused  by  the  plaintiffs  breach  of  duty  and  by 
that  alone.  Acting  on  the  assumption  that  their  contention  was 
right,  the  defendants,  on  June  28, 1897,  mailed  a  check  to  the  plain- 
tiff for  1116.67,  in  settlement  of  the  plaintiff's  demand.  The  check 
was  inclosed  in  a  letter  referring  to  the  controversy,  with  a  direction 
that,  "if  settlement  is  not  satisfactory,  return  all  papers.'*  The 
check  clearly  expressed  on  its  face  that  it  was  "in  full  settlement."  The 
plaintiff,  instead  of  declining  to  receive  the  check,  and  in  that  way 
leaving  open  for  future  determination  the  merits  of  the  controversy 
whether  the  1199.54  was  a  proper  deduction  from  the  brokerage, 
closed  the  transaction  by  accepting  the  check,  indorsing  it,  and  using 
the  money  collected  upon  it.  The  money  has  never  been  returned  to 
the  defendants,  but  has  been  arbitrarily  credited  to  the  defendants 
by  the  plaintiff  as  a  payment  on  account.  Under  the  circumstances, 
it  is  not  necessary  for  the  court  to  decide  whether  the  plaintiff's  or 
defendants'  contention  concerning  the  |199.54  is  correct.  It  is  suffi- 
cient to  decide  that  there  was  a  bona  flde  contention  between  the 
parties  as  to  whether  the  loss  of  this  amount  should,  in  view  of  what 
occurred  between  the  parties,  fall  on  the  plaintiff  or  defendants, 
and  that,  by  the  retention  and  use  of  the  defendants'  check,  ex- 
pressed to  be  "in  full  settlement,"  a  valid  accord  and  satisfaction  was 
established,  which  constitutes  in  law  a  perfect  defense.  Fuller  v. 
Kemp,  138  N.  Y.  231,  33  N.  E.  1034;  Nassoiy  v.  Tomlinson,  148  N. 
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T.  826, 42  N.  E.  715;  HUIs  y.  Sommer,  58  Hon,  392, 6  N.  Y.  Sapp.  469; 
Bernard  t.  Werner  Co.,  19  Miac  Bep.  173,  43  N.  Y.  Bnpp.  220;  Wiener 
T.  Schopp,  34  App.  DiT.  199,  54  N.  Y.  Supp.  543. 
It  follows  that  there  must  be  judgment  for  the  defendants. 


<26  Mtee.  Bep.  428.) 

HIJBSB  T.  RTAN. 

(Supreme  Oonrt,  Special  Term,  Kings  Oomity.    February,  1899.) 

t  Lamduord  and  Tbkant— Brrach  of  Covenant—Eviction. 

Breach  of  covenant  of  a  landlord  to  put  in  a  skylight  and  glass  floor 
in  the  demised  premises  is  not  an  eviction. 
2.  Samk. 

Where  the  keeping  ofi  a  covenant  to  improve  or  repair  is  not  expressly 
made  a  condition  to  the  covenant  to  pay  rent,  a  breach  of  the  former 
does  not  justify  refusal  to  observe  the  latter. 
8.  Samr. 

The  provision  of  the  real  property  law  that  where  a  leased  building 
la,  without  fault  of  the  tenant,  destroyed,  or  so  injured,  by  the  elements 
or  any  other  cause,  as  to  be  untenantable,  the  tenant  may  end  the  lease, 
does  not  apply  to  a  case  where  the  landlord  breaches  a  covenant  to  put 
in  a  skylight  in  the  event  of  his  building  on  land  adjoining  the  leased 
premises,  and  cutting  oflT  light  and  air  from  it 

Appeal  from  municipal  court  of  New  York. 

Action  bj  Emelie  Huber  against  Thomas  F.  Bjan.  There  was  a 
judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  lease  was  in  writing  of  an  entire  business  building  for  a  term 
of  five  years  and  contained  the  following  covenant  by  the  lessor: 

That  should  the  owner  of  the  lot  in  the  rear  of  the  demised  premises  build 
upon  his  land  now  vacant  and  shut  off  the  light  and  ventilation  to  the  rear 
of  the  demised  premises,  then  the  party  of  the  first  part  hereby  agrees  to  put 
a  skylight  ventilator  on  the  roof  of  the  demised  premises  in  addition  to  a 
glass  floor  on  the  second  floor  sufficient  to  light*  the  rear  of  the  store.*' 

The  said  rear  owner  built  on  his  land,  thereby  closing  up  the  rear 
windows  of  the  demised  premises.  The  plaintiff,  who  had  succeeded 
to  the  ownership  of  the  premises,  failing  to  keep  the  said  covenant,  the 
defendant  moved  out.  The  month's  rent  recovered  for  acorued  there- 
after. 

Robert  H.  Boy,  for  appellant. 

John  F.  Clark,  for  reqK>ndent 

GAYNOR,  J.  The  claim  that  the  failure  of  the  landlord  to  keep 
the  covenant  to  put  in  the  skylight  ventilator  and  glass  floor  amounted 
by  common  law  to  an  eviction  is  not  tenable.  The  common-law  doc- 
trine of  eviction  has  reference  to  affirmative  acts  of  the  landlord, 
or  of  a  third  person  under  a  title  paramount  to  the  landlord's.  There 
must  be  a  forcible  ouster  of  the  tenant,  or  such  an  unlawful  inter- 
ference with  his  beneficial  use  of  the  demised  premises  as  amounts 
to  a  permanent  substantial  impairment  of  it.  Mere  breach  of  cov- 
enant to  repair,  improve  or  rebuild  is  no  eviction.  The  contrary  idea 
to  be  met  with  in  dicta  here  and  tha*e  can  only  come  from  momentary 
absaice  from  the  mind  of  the  meaning  of  the  term.    It  conveys  the 
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idea  of  a  tort,  not  of  a  braach  of  cotenant,  except,  of  conrae)  of  tbe 
covenant  of  quiet  enjoyment.  1  Waahb.  Bfeal  Prop.  c.  10^  §  0;  Lewit 
y.  Pajn,  4  Wend.  423;  Ethaddge  y.  drtioni)  12  Wend.  528;  Ogilvie 
y.  Hull,  5  Hill,  62;  Dyett  v.  Pendleton,  8  C5ow.  727;  Lonnsbery  v. 
Snyder,  31  N.  Y.  514;  Sully  v.  Schmitt,  147  N.  Y.  248,  41  N.  E.  514. 

I  am  not  unmindful  of  the  statement  in  the  prevailing  opinion  in 
the  case  of  Tallman  y.  Murphy,  120  N.  Y.  352,  24  N.  B.  718,  that 
"a  failure  to  perform  the  duty  which  the  landlord  owes  to  the  tenant, 
and  without  the  due  perfcMrmance  of  which  the  leasehold  premises  are 
not  tenantable,  would  constitute  an  eyiction."  An  examination  of  that 
case  shows  that  no  such  general  proposition  was  presented  or  decided. 
It  was  a  case  of  an  apartment  house,  and  the  injuries  to  the  demised 
apartment  were  from  aflftrmatiye  causes  outside  such  apartment  but 
insi^^e  the  building  or  appurtenant  to  it  The  tenant  had  no  control 
oyer  them.  They  were  chargeable  to  the  landlord,  and  were  such  a 
breach  of  the  covenant  of  quiet  enjoyment  (which  is  implied  if  not 
expressed — ^Mayor,  etc.,  v.  Mabie,  13  N.  Y.  151;  Vernam  v.  Smith, 
15  N.  Y.  383;  Edgerton  y.  Page,  20  N.  Y.  286)  as  amounted  to  an 
eviction. 

Passing,  then,  the  question  of  eviction,  did  the  landlord's  breach 
of  his  covenant  to  improve  or  repair  give  the  tenant  the  right  to  quit 
the  demised  premises  and  cease  to  pay  the  rent?  Not  unless  the 
keeping  of  such  covenant  was  a  condition  to  the  covenant  to  pay 
rent.  Such  a  condition  is  not  expressed  in  the  lease,  and  the  estab- 
lished rule  of  construction  of  leases  seems  to  forbid  that  it  be  im- 
plied. If  the  tenant  wants  it  he  should  have  it  expressed  in  the 
lease.  The  two  covenants  being  independent  of  each  other,  tbe  tenant 
may  not  elect  to  surrender  the  demised  premises  and  end  the  lease 
for  failure  by  the  landlord  to  keep  hia  covenant.  Woodf.  Landl.  & 
Ten.  173;  Surplice  v.  Pamsworth,  7  Man.  A  Q.  576;  Johnstone  y. 
Milling,  16  Q.  B.  DIv.  474;  Lewis  v.  Chlsholm,  68  Qa.  40;  Wright  v. 
Lattin,  38  lU.  293.  There  seems  to  be  a  lack  of  decisions  on  the 
subject.  Th€  first  of  the  foregoing  was  made  in  1844.  I  find  none 
earlier,  and  we  seem  to  have  none  at  all  in  this  state,  though  there 
is  a  dictum  in  point  in  Bpeckela  v.  Sax,  1  B.  D.  Smith,  250.  As  there 
waa  in  that  case  no  covenant  to  repair,  tiie  qoestton  \irtiether  the 
breach  of  such  a  covenant  gave  the  tenant  the  right  to  quit  and  end 
the  lease  was  not  up.  In  Hallett  y.  Wylie^  3  Johns.  44,  where  it 
was  held,  following  the  old  English  caSM^  that  the  destruction  by  fire 
of  the  house  let  was  no  defense  to  an  action  for  the  subsequent  rent, 
there  was  no  covenant  in  the  lease  that  the  landlord  ahoold  rebuild. 
The  court  refnaed  to  imply  one^  bnt  farther  aaad  'it  will  be  found  on 
examining  some  of  tbe  caase  before  cited  tiiat  eren  where  the  lessor 
was  under  a  covenant  to  rebniU''  and  failed  to  do  so  the  lessee  wu 
notwithstanding  hdd  liable  for  tbe  sobseqaeost  rent  A  osxeful  ex* 
amination  of  all  of  the  cases  cited  l^  ibe  learned  court  shows  this 
statement  to  hate  been  inadvertent  In  none  of  tbcm  was  tikere  a 
covenuit  by  the  lesior  to  rebuild.  The  mistake  no  doubt  came  firom 
aeoepting  the  headnote  to  Monk  t.  Cooper,  as  reported  In. 2  Ld.  Baym. 
1477,  which  is  that  the  tenant  must  pay  the  rent  though*  the  house  is 
bunt  down  '^d  the  landlord  is  bound  to  rebuild  it"    There  was 
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itt  flMrtcaae  no  covesant  that  the  landlord  shoald  rebuild.  It  is  bet- 
ter reported  in  2:  Strmagei  76ft.  The  many  caaee  bolding  that  for  a 
bmch  of  covemnt  bjr  the  landlord  to  repair  the  tenast  may  hold 
htan  for  tke  damage  from-  sudi  breach,  inoludi&g  the  cofit  al  the  re- 
pain  if  the  tensnt  lum  made  them^  are  not  ia  point  The  question 
here  ia  whether  the  teimnt  may  elect  to  end  the  lease  and  move  out. 

It  does  not  seem  to  me  that  the  proviaion  of  our  real  property  law, 
that  where  a  leased  Imilding  is^  without  the  ''fault  or  neglect"  of  the 
tenant,  '^deatroyed  or  ao  injured  by  the  elements  or  any  other  cause 
•AS  to  be  nntenaiitable,  and  unfit  for  occupancy,"  the  tenant  may  sur- 
t^iider  the  premises  and  end  the  lease  '^if  no  express  agreement  to 
\h«  contrary  has  been  made  in  writing,"  applies  to  the  present  case. 
It  deaify  rdiatM  only  to  cases  of  destruction  or  injury  by  an  affirma- 
ti?e  came.    It  has  no  reference  to  negative  causes,  as  wear  and 
tear,  or  gradual  deterioration.    The  general  phrase,  "or  any  other 
rinse,"  does  not  enlai^  its  intendment  in  this  respect    That  phrase 
has  to  be  interpreted  according  to  the  setting  or  society  of  words 
in  which  it  is.     In  re  Tilden,  98  N.  Y.  442,    It  means  any  other  cause 
of  that  kind  of  destruction  or  injury.    It  does  not  intend  natural  and 
gradual  injury  from  wear  and  tear,  if  the  word  "injury,"  any  more  than 
ihe  word  '^destruction,"  may  be  so  used  at  all.    If,  for  instance,  a 
tenant  have  a  lease  for  10  years,  with  a  covenant  by  the  landlord 
to  repair,  the  running  down  of  the  premises  from  failure  to  repair 
is  not  within  this  statute.     The  common-law  rule  was  that  when  the 
tenant  was  deprived  of  the  demised  premises  by  the  destruction  thereof 
by  an  invading  army,  by  fire,  water,  tempest,  or  any  other  like  cause, 
the  tenant  had  to  continue  to  pay  the  rent  unless  he  had  saved  him- 
self by  a  clause  in  the  lease.    Paradine  v.  Jane,  Aleyn,  26;  Monk  v. 
Cooper,  2  Strange,  763;  Belfour  v.  Weston,  1  Term  R.  310;  Hallett 
r.  Wylie,  3  Johns.  44.    Our  statute  was  to  every  one's  knowledge 
passed  to  do  away  with  such  rule.    Suydam  v.  Jackson,  54  N.  Y.  450. 
It  embraces  aU  such  aflftrmative  acts  of  destruction  or  injury  render- 
ing the  premises  untenantable  which  occur  without  the  fault  or  neglect 
of  the  tenant,  but  it  goes  no  further.    For  instance,  I  do  not  under- 
stand that  the  case  of  a  soap  factory  with  an  unbearable  stench,  or 
of  a  boiler  smithy  with  an  unbearable  din,  set  up  next  door  by  a  third 
person,  would  be  within  the  statute.    The  phrase  "or  any  other  cause" 
baa  its  limits.    Disease  infection  communicated  from  the  neighborhood 
and  rendering  the  demised  premises  untenantable  is  not  within  it. 
Hist  is  not  of  the  kind  of  injuries  meant  by  the  statute.    Edwards  v. 
Hclean,  122  N.  Y.  302,  26  K.  K  488. 

It  seems  a  confusing  mistake  to  consider  the  statute  as  an  enlarge- 
ment of  the  law  of  eviction.  The  law  of  eviction  is  as  it  was  before 
the  statute  was  passed.  The  statute  is  a  part  of  the  contract  of 
lame,  and  has  to  oe  read  into  it,  unless  the  contract  by  its  terms  ex- 
cludes it.  It  bears  on  the  former  law  of  contract  between  lessor  and 
lessee,  not  upon  the  law  of  eviction.  The  law  of  eviction  has  to  do 
with  acts  of  the  landlord,  or  of  a  third  p^son  under  a  title  paramount 
to  the  landlord's.  The  statute  has  to  do  only  with  things  which 
were  not  and  are  not  included  within  the  law  of  eviction. 
I  do  not  understand  that  the  decision  in  the  recent  case  of  Meserole 
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V.  Sinn,  34  App.  Diy.  33,  53  N,  Y.  Supp.  1072,  is  against  the  forgoing 
yiew.  The  facts  in  that  case  were  that  the  surface  water  from  the 
neighborhood,  owing  to  the  lay  of  the  land,  constantly  flowed  npon 
the  demised  premises  and  into  the  cdlar.  It  was  not  a  case  of  grad< 
ual  wear  and  tear  or  deterioration.  The  trouble  was  not  from  lack 
of  repairs,  but  from  an  outside  cause.  The  jury  were  charged  that 
if  the  untenantable  condition  resulted  from  wear  and  tear,  or  lack 
of  repair,  the  tenant  was  liable  for  the  rent.  This  statement  makes 
apparent  the  theory  on  which  the  case  was  submitted  to  the  jury  and 
what  the  actual  decision  of  the  court  on  appeal  was. 

In  the  case  at  bar,  if  the  demised  premises  could  be  said  to  be  un- 
tenantable, it  is  from  the  breach  of  the  landlord's  covenant  to  make 
the  improyements  or  repairs  to  provide  light  and  ventilation,  and  the 
failure  of  the  tenant  to  make  them  at  the  landlord's  expense.  The 
scope  of  the  statute  is  not  to  give  tenants  relief  against  such  breaches 
of  covenant,  but  against  cases  where  the  demised  premises  are  so 
injured  as  to  be  made  untenantable  by  the  happening  of  some  cause 
outside  of  the  contract  dnties  between  lessor  and  lessee. 

The  judgment  is  affirmed. 


GOTTSCHALK  v.  SCHOCK. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  17,  ISQO.) 

Intoxicants— Liquor  Tax  Cbktificate— Evidbnck. 

To  connect  a  person  as  owner  or  partner  in  a  saloon,  In  an  action  for 
the  price  of  goods  d^vered  there,  it  is  competent  to  show  that  a  liquor 
tax  certificate  was  issued  in  his  name,  and  displayed  in  the  saloon. 

Appeal  from  trial  term. 

Action  by  Abraham  Oottschalk  against  Jacob  Sehock  and  Elizabeth 
Schock  to  recover  a  balance  of  the  value  of  goods  alleged  to  have  been 
sold  and  delivered  by  plaintiff  to  defendants,  as  ^'co-partners  and  pro- 
prietors and  joint  owners  of  a  liquor  saloon."  After  completion  of 
plaintiff's  case,  the  court  dismissed  the  complaint  as  against  Eliza- 
beth Schock,  and  plaintiff  appeals.    Reversed. 

To  show  that  Blizabeth  Schock  was  connected  with  the  saloon,  plaintiff  of- 
fered evidence  of  her  admissions  of  liability  as  owner,  and  also  of  a  liquor 
tax  certificate  in  her  name,  which  was  displayed  in  the  saloon.  The  latter 
testimony  was  excluded  as  Incompetent  and  immaterial.  Plaintiff,  after  no- 
tice to  defendant  to  produce  the  original  certificate,  offered  to  prove  it  by 
secondary  eyidence,~by  the  testimony  of  the  county  treasurer,  who  was  not 
then  present  nor  called  as  a  witness,  and  by  defendant's  application  for  the 
certificate,— which  offers  were  excluded  for  the  same  reason. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Henry  Morris  Haviland,  for  appellant. 
A.  T.  Payne,  for  respondent 

GOODRICH,  P.  J.  We  think  it  was  error  to  exclude  the  testi- 
mony as  to  the  liquor  license;  and  inasmuch  as  that  evidence,  coupled 
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with  the  testimony  as  to  Mrs.  Schock's  admissions  of  her  relation 
to  the  store,  wonld  hare  required  a  submission  of  the  case  to  the 
jarjy  the  judgment  must  be  reversed. 

Jndgment  reversed,  and  new  trial  granted;  oosU  to  abide  the  event*    All 
concur. 


(87  App.  Dlv.  203.) 

HUNSON  V.  GBNBSEB  IRON  &  BRASS  WORKS  et  al. 

(Supreme  Oonrt,  Appellate  Division,  Fourth  Department.     January  18,  1899.) 

L  FaAUDUUIIfT  CONVETARCBS  BT  CORFORATIONS  —  SUBSBQUBHT  CrBDITOBS  — 

Claims  Abisirg  on  Tobt. 

Under  Laws  1890,  c  504,  §  48  ("General  Ck)rporation  Law"),  making 
transfers  of  property  by  a  corporation  or  its  officers  in  contemplation  of 
Insolvency  void,  a  transfer  to  secure  an  antecedent  debt,  by  an  insolvent 
corporation  ix>  one  having  knowledge  of  its  condition,  is  void  as  to  a 
subsequent  jndgment  founded  on  a  tort  committed  prior  to  the  transfer, 
for  which  the  UabiUty  of  the  corporation  was  not  determined  when  the 
transfer  was  made. 
2L  Bams— Rights  op  Subsequent  Creditorb. 

Such  transfer  may  be  set  aside  without  proof  that  it  was  made  to 
defraud  existing  creditors,  since  it  is  void  in  toto,  and  not  merely  as  to 
them, 
a.  Same. 

Transfers  made  by  the  corporation  itself  are  void,  as  well  as  those 
made  by  its  officers  or  stockholders. 

4.  Same— Rights  of  Purchasers— Notice. 

A  mortgagee  of  property  as  collateral  security  for  an  antecedent  debt, 
who  knew  the  corporation's  insolvent  condition,  and  that  the  mortgage 
was  given  in  contemplation  of  insolvency,  is  not  a  holder  in  good  faith, 
for  value. 

Action  by  Anna  E.  Munson  against  the  Oenesee  Iron  &  Brass  Works 
and  others,  to  set  aside  and  declare  void  certain  mortgages  and  con- 
tracts by  the  Genesee  Iron  &  Brass  Works,  a  corporation,  to  the 
other  defendants,  covering  all  its  real  and  personal  property,  as 
fraudolent  and  void,  upon  the  grounds — ^First,  that  the  same  were 
executed  by  the  corporation  with  intent  to  hinder,  delay,  and  defraud 
its  creditors;  and,  second,  that  the  same  were  given  by  the  corporation 
in  contemplation  of  its  insolvency.  No  defense  was  interposed  by 
the  corporation.  The  other  defendants  defended,  insisting  upon  the 
validity  of  their  mortgages.  The  case  was  referred  for  trial  and  de- 
termination to  Elbridge  L.  Adams,  referee,  who  rendered  a  decision 
in  favor  of  the  plaintiff  and  against  the  defendants,  adjudging  the 
mortgages  null  and  void,  and  appointing  a  receiver  of  the  property 
of  the  corporation.  The  action  was  predicated  upon  a  judgment  that 
had  been  recovered  against  the  corporation  of  |3,309.62,  by  the  plain- 
tiff, for  personal  injuries  sustained  by  her  on  the  16th  day  of  Febra- 
ary,  1889.  She  commenced  an  action  to  recover  damages  for  such 
injury  on  the  1st  day  of  April,  1892.  The  corporation  answered,  and 
the  case  was  set  down  for  trial  at  the  Monroe  circuit  on  the  17th  day 
of  March,  1892.  Prior  to  the  19th  day  of  March,  the  case  went  on 
the  circuit  day  calendar.  The  trial  was  commenced  on  the  22d  of 
March,  and  continued  on  the  23d,  and  was  given  to  the  jury  in  the 
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aftenooQ  of  tiiat  day,  aad  the  jury  waa  inatmeted  bj  tlie  court  to 
bring  in  a  sealed  veidict^  which  ihey  did^  on  the  mornixig  of  March  24, 
1892,  on  the  opening  of  the  court  at  9  o'clock  and  30  minutes  in  the 
morning,  for  damages  against  the  defendant  corporation  for  |3,150. 
Judgment  was  perfected  on  that  Terdict  at  11  o^clook  and  10  minutes 
of  that  morning.  At  9:20  o'clock  of  the  same  morning  there  were 
recorded,  in  Monroe  county  cleric's  office,  mortgages  on  the  corpora- 
tion's real  estate  to  all  the  appellants  in  this  action;  and  at  the  same 
time  there  were  filed  chattel  mortgages  execnted  to  the  appellants 
covering  all  the  personal  property  of  the  corporation,  except  to  the 
defendant  Stull,  who  only  had  a  real-estate  mortgage.  These  mort- 
gages were  dated  March  19,  1892,  and  were  executed  in  pursuance 
of  an  arrangement  between  these  appellants  and  the  corporation  and 
its  officers,  with  a  view  to  give  a  preference  to  the  appellants  over 
other  creditors  of  the  corporation,  and  with  full  knowledge  on  the 
part  of  the  corporation  officers  and  of  the  appellants  that  the  cor- 
poration at  that  time  was  insolvent  and  unable  to  pay  its  debts.  The 
debts  of  the  appellants  which  these  mortgages  were  given  to  secure 
were  just  obligations  against  the  corporation.  An  execution  was  is- 
sued upon  the  plaintiff's  judgment,  and  returned  wholly  unsatisfied^ 
before  the  commencement  of  this  action.  The  corporation  was  wholly 
insolvent  at  the  time  of  the  execution  of  the  appellants'  mortgages. 
It  was  organized  on  September  28, 1888,  for  the  manufacture  and  sale 
of  water-closets.  It  had  no  property  when  it  commenced  business 
except  interest  in  patents,  the  value  of  which  does  not  appear.  Be- 
fore giving  the  mortgages  to  the  appellants,  it  had  executed  a  mort- 
gage on  its  real  estate  to  the  Mutual  life  Insurance  Company  of  Kew 
York  for  |9,000,  which  was  all  that  the  mortgaged  property  was 
worth.  Soon  after  the  chattel  mortgages  were  filed,  the  appellants, 
except  Mr.  Stull,  took  possession  of  the  personal  property  under  their 
chattel  mortgages,  and  advertised  the  mortgaged  property  for  sale 
for  the  2d  of  April,  1892,  when  the  property  was  sold,  and,  by  arrange- 
ment between  themselves,  all  of  the  appellants,  including  Mr.  Stull. 
shared  in  the  proceeds  of  the  sale,  and  took  such  proceeds,  amounting 
to  $3,900.  A  receiver  of  the  corporation  was  appointed  on  April 
14,  1892,  in  this  action,  but  the  proceeds  of  the  sale  have  not  come 
into  his  hands,  and  the  judgment  directs  a  recovery  hj  the  plaintiff 
in  this  action  of  the  sums  of  money  received  by  them,  respectively. 
The  defendants,  contesting,  duly  excepted  to  the  conclusions  of  law 
of  the  referee,  and  have  appealed  to  this  court.    Affirmed. 

The  opinion  of  Elbridge  L^  Adams,  referee,  is  as  follows: 

"This  action  was  brouglit  to  have  certain  martgBgm  given  by  tht  Genesee 
Iron  A  Brass  Works  to  the  otber  del^daats^  upon  its  real  and  personal 
property,  declared  void,  as  againat  the  plaintiff,  on  three  grounds:  (1)  That 
they  were  made  and  accepted  by  each  of  the  mortgagees  with  the  purpose 
and  intent  of  hindering,  delaying,  and  d^mndlng  the  creditors  of  the  Genesee 
Iron  &  Brass  Wovkt;  (2)  that,  at  the  time  of  the  exeoaUsn  of  said  mortifagefl^ 
the  Genesee  Iran  A  Brass  Woriss  was  Insolvent  and  nnAble  to  pay  its  debts, 
and  that  said  mortgages  were  given  in  contemplation  of  its  insolvency;  and, 
(8)  BO  far  as  the  mortgages  to  the  two  banks  are  concerned,  that  they  were 
given  In  part  for  flctltions  debts. 

"So  far  as  the  plaintiff's  acti<m  is  based  on  the  first  and  third  of  these 
goounds;  It  cannot  be  maintained^  for  want  of  proof.    Ab  beaitag  on  the 
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Other  gronnd  upon  which  it  to  dalxned  that  plaintiff  may  recover,  rls.  that  the 
transfers  in  question  were  made  In  contemplation  of  InsolToaey,  with  intent 
to  give  preferences,  the  following  facts  are  pertinent: 

"The  Genesee  Iron  &  Brass  Works  was  incorporated  September  28,  IfiSS, 
to  carry  on  the  bushoiess  of  manufacturing  and  selling  earthenware  closets. 
Its  capital  stock  was  |50,000,  and  was  all  issued  to  Patrick  J.  Madden  for 
patents.  It  would  seem  from  the  oTldence.  which  is  not  very  dear  on  this 
point,  that  Mr.  Madden  afterwards  conveyed  to  the  company  the  real  estate 
on  West  avenue,  where  the  company  did  its  business,  as  a  further  consider- 
ation for  the  stock  Issued  to  him.  The  patents  were  carried  on  the  books  of 
the  corporation  at  $25,100,  and  the  real  estate  at  $18,000.  The  real  eatate 
was  mortgaged,  when  the  company  acquired  It,  for  $i^vOOO,  which  was  its  full 
value.  It  does  not  appear  what  the  patents  were  worth.  If,  Indeed,  they  were 
worth  anything.  The  chattel  mortgages  did  not  specifically  name  them,  but 
tt  seems  to  have  been  understood,  by  the  three  gentlemen  who  purchased 
the  personal  property  sold  on  the  foreclosure  of  the  mortgage  to  the  Flour 
City  Bank,  that  the  patents  were  included  in  the  property  purchased  at  that 
limOp  and  for  which  they  paid  $3,900.  The  mortgagee's  agent  who  conducted 
ihe  sale  states  positively  that  he  did  not  sell,  or  pretend  to  sell,  the  patents 
under  the  mortgage,  but  that,  on  the  contrary,  he  stated  that  those  rights 
must  be  acquired  directly  from  the  company.  It  does  not  seem  to  me  to  be 
of  much  importance  how  the  title  to  the  patents  was  acquired.  What  Is  Im* 
portant  la  that  the  purchasers  at  the  sale  did  acquire  it,  and  that  their  bid 
of  $3,900  was  made  upon  the  assumption  that  they  were  to  acquire  it.  Mr. 
SnlHvan,  one  of  the  purchasers,  testified  that  most  of  tlie  property  they  bought 
was  for  use  in  connection  with  the  manufacture  of  the  closets  to  which  the 
patents  related,  and  would  not  be  available  for  any  other  closets.  The  in- 
ference la  that  without  the  patents  this  property  would  have  been  of  very 
little  value.  The  value  of  the  patents  must  therefore  be  considered  as  less 
than  $3,900. 

"It  would  seem  that  this  corporation  began  business  on  a  fictitious  capital. 
As  might  be  expected  from  such  a  beginning,  the  company  did  not  prosper. 
No  dividends  were  ever  declared  on  its  capital  stock.  The  total  expenses 
of  the  company  for  the  first  eight  months  of  the  year  1S91  were  $6,302.93. 
and  during  the  same  period  it  purchased  merchandise  to  the  amount  of 
I3,fa;{.05,  while  the  total  sales  for  the  same  time  were  only  $8,641.40.  On  the 
24th  of  March^  1892»  Uie  balance  sheet  showed  the  company  to  be  in  this 
condition: 

Assets. 

(Not  Includisig  property  mortgaged  nor  patents.) 

Open  accounts  due $  1,359  87 

(Of  this  amount,  $798  had  been  carried  on  the  books  for 
some  time.) 

Ctmh  In  Flour  City  Bank 91 

Gash  in  Commercial  Bank 9  62 

Gash   In  hand 2  7-1 

Due  from  D.  H.  Sullivan 15  57 

Ttotal  $  1,388  21 

Liabilities. 
(Not  including  Munson  Judgment.) 

Accounts  payable $  4,399  26 

Acoommodation  paper 10,254  15 

Other  debts 608  68 

Due  P.  J.  Madden 91  90 


$15,353  99 


"On  tte  24th  of  March,  1892,  the  plaintiff  recovered  a  verdict  against  the 
Qenesee  Iron  Sc  Brass  Works  in  an  action  for  damages  for  personal  injuries, 
tried  at  Monroe  circuit.  The  case  had  gone  on  the  day  calendar  on  the  18tlt 
of  Marefa;  the  trial  commenced  on  the  22d  or  23d  day  of  March;   and  on  the 
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morning  of  the  24th,  at  the  opening  of  court,  the  Jury  brought  In  a  sealed 
Terdlct  for  $3,000,  on  which  Judgment  for  $3,309.62,  damages  and  costs,  was 
docketed  the  same  day,  at  11:10  o'clock  a.  m. 

•*On  the  same  morning,  between  9:20  a.  m.  and  9-^  a.  m.,  there  were 
recorded  in  the  Monroe  county  clerk's  office  mortgages  on  the  corp<Mra- 
tlon's  West  avenue  real  estate,  to  Sullivan,  Morris  &  Jerome,  for  $600,  to 
Joseph  A.  Stull  for  $200,  to  Commercial  Bank  for  $5,000,  and  to  Flour  City 
Bank  for  $8,000,  and  at  the  same  time  there  were  filed  chattel  mortgages 
covering  all  the  company's  personal  property,  to  the  same  parties,  with  the 
exception  of  Stull,  and  for  the  same  amounts.  These  mortgages  were  all 
dated  March  19,  1892,  were  executed  by  Patrick  J.  Madden,  as  president, 
and  were  duly  acknowledged  by  bim  the  same  day,  before  the  same  com- 
missioner of  deeds.  They  were  authorized  by  a  meeting  of  the  board  of 
directors  held  March  17th,  and  were  prepared  and  executed  in  the  office  of 
the  company's  attorneys,  Sullivan,  Morris  &  Jerome.  Mr.  Sullivan,  of  that 
lirm,  said,  at  the  meeting  of  directors,  that  he  wanted  a  mortgage  to  secure 
his  attorney's  fees  in  case  the  Munson  case  went  against  him.  The  meeting 
was  not  called  in  the  regular  way,  and  only  three  of  the  five  directors  at- 
tended it  At  least  one  of  the  other  two  directors  had  no  notice  or  knowledge 
of  the  meeting. 

"An  execution  issued  upon  the  plaintlflTs  Judgment,  March  25,  1892,  at  2:5o 
o'clock  p.  m.,  was  returned  unsatisfied,  March  29,  1892. 

The  sale  under  the  chattel  mortgage  given  to  Flour  City  National  Bank 
was  held  on  April  2,  1892.  By  arrangement  between  themselves,  all  the  de- 
fendants shared  in  the  proceeds  of  this  sale  pro  rata. 

"A  receiver  of  the  corporation  was  appointed  on  April  14,  1892,  in  an  action 
brought  by  a  creditor.  The  only  money  or  property  that  ever  came  into  his 
hands  was  a  balance  of  91  cents  on  deposit  in  Flour  City  Bank,  to  the  credit 
of  the  company.  The  corporate  real  estate  was  sold  upon  foreclosure  of  the 
first  mortgage,  and  no  surplus  was  realized. 

"Upon  this  state  of  facts,  it  is  claimed  by  the  plaintiff  that  the  mortgages 
to  the  various  defendants  were  made  by  the  corporation  in  contemplation  of 
>ts  Insolvency,  and  so  are  void.  There  can  be  very  little,  If  any,  doubt  that 
the  Genesee  Iron  &  Brass  Works  was  practically  insolvent  In  March,  18^. 
Its  assets  were  only  one-third  of  its  liabilities,  not  including  in  the  latter  Its 
capital  stock.  It  had  been  doing  business  at  a  loss  for  some  time.  So  far 
as  the  proof  shows,  it  had  not  refused  to  pay  any  of  its  obligations  when  due. 
up  to  March  24th.  By  dint  of  renewals.  It  had  succeeded  In  keeping  its 
paper  good.  But  the  time  was  coming  when  the  company  could  not  meet  its 
obligations,  in  the  ordinary  course  of  business,  when  due.  And,  In  addition 
to  its  fixed  obligations,  there  was  the  contingent  liability  of  an  unfavorable 
verdict  in  the  Munson  case  hanging  over  the  company's  treasury.  This  con- 
tingency evidently  assumed  the  proportion  of  an  expectation;  for  on  the 
19th  of  March,  when  that  case  was  on  the  day  calendar  of  the  circuit  court,  a 
meeting  of  the  directors  was  hastily  summoned  by  the  company's  attorneys, 
and  preparations  were  made  to  protect  the  attorneys  and  the  banks  against 
the  anticipated  disaster.  The  mortgages  were  prepared  and  executed,  and 
left  with  the  attorneys,  on  the  19th.  On  the  24th,  the  day  they  were  filed, 
the  mortgages  to  both  banks  were  handed  to  the  attorney  for  the  Flour  City 
Bank,  who  naturally  wondered  that  the  mortgages  running  to  the  Commercial 
Bank  should  be  delivered  to  him,  and  Inquired  the  reason  for  It.  He  was 
told  that  the  directors  had  given  instructions  that  the  mortgages  were  to  be 
delivered  together,  and  were  to  stand  together,  and  If  he  took  one  he  would 
have  to  take  both.  Thereupon  be  took  them  both,  and  filed  them  at  the 
same  time,  9:30  a.  m.  The  mortgages  to  the  attorneys  had  been  filed  10  min- 
utes before.  Immediately  upon  filing  the  mortgages,  and  apparently  without 
waiting  to  hear  the  verdict  in  the  Munson  case,  the  attorney  for  the  Flour 
City  Bank  went  to  the  works  of  the  corporation,  took  possession  of  the  prop- 
erty under  the  chattel  mortgages,  put  a  man  in  charge,  and  advertised  a  sale 
for  the  2d  of  April.  Reading  motives  in  the  light  of  events,  It  would  seem 
to  be  plain  that.  Irrespective  of  the  outcome  of  the  Munson  case,  the  direct- 
ors of  the  Genesee  Iron  &  Brass  Works  had  decided  they  could  not  go  on 
with  the  business,  when  they  authorized  the  mortgages.    The  natural  effect 
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of  filing  mortgages  covering  all  of  the  corporate  property,  real  and  personal, 
to  fonr  several  creditors,  would  be  to  discredit  the  corporation,  and  invite 
suit  by  the  unsecured  creditors. 

-However  this  may  be,  I  think  It  may  fairly  be  said,  In  view  of  all  the  cir- 
cumstances,^the  hurried  meeting  of  the  directors  a  few  days  before  the  case 
was  to  be  tried,  the  remark  of  the  company's  attorney  to  the  effect  that  be 
wanted  to  be  secured  against  an  adverse  verdict,  the  holding  of  the  mort- 
gages for  five  days  after  they  were  executed,  and  the  filing  of  them  a  few 
minutes  before  the  Jury  rendered  a  sealed  verdict,— that  the  transfers  were 
made  In  contemplation  of  the  insolvency  which  would  inevitably  follow  the 
entry  of  a  judgment  in  the  Munson  case,  and  with  the  purpose  of  preferring 
other  creditors  above  this  plaintiff. 

**Having  arrived  at  this  conclusion,  we  have  next  to  consider  the  question 
whether  these  mortgages  were  within  the  inhibition  of  any  statute  which 
was  in  effect  at  the  time  they  were  made,  for  they  were  undoubtedly  good  at 
common  law. 

"Prior  to  1800,  the  statutory,  restriction  upon  transfers  by  corporations  was 
as  follows:  'Whenever  any  incorporated  company  shall  have  refused  the 
payment  of  any  of  its  notes,'  etc.,  'It  shall  not  be  lawful  to  make  any  transfer 
or  assignment  in  contemplation  of  the  insolvency  of  such  company  to  any 
person  or  persons  whatsoever.'  Laws  1825,  p.  448,  §  2  (1  Blrdseye*s  Rev.  St. 
p.  969,  §  33).  This  statute  was  repealed  in  1882  (Laws.  1882,  c.  402,  §  1, 
subd.  39),  but  again  re-enacted  in  1884  (Laws  1884,  c.  434),  by  the  repeal  of 
the  repealing  act  It  was  again  repealed  in  1890,  by  the  general  corporation 
law  <Laws  1890,  c.  564),  section  48  of  which  is  as  follows:  *No  corporation 
which  shall  have  refused  to  pay  any  of  its  notes  or  other  obligations  when 
due.  In  lawful  money  of  the  United  States,  nor  any  of  Its  officers  or  directors, 
shall  assign  any  of  its  proi)erty  to  any  of  its  officers,  directors  or  stockhold- 
ers, dhrectly  or  indirectly,  for  the  payment  of  any  debt;  and  no  officer,  di- 
rector or  stockholder  thereof  shall  make  any  transfer  or  assignment  of  its 
property,  or  any  stock  therein,  to  any  person  in  contemplation  of  its  insol- 
vency; and  every  such  transfer  or  assignment  to  such  officer,  director  or 
stockholder,  or  in  trust  for  them  or  for  their  benefit,  shall  be  void.'  This 
again  was  amended  on  May  18,  1892  (Laws  1892,  c.  688,  §  48),  so  as  to  read: 
'No  conveyance,  assignment  or  transfer  of  any  property  of  any  such  corpo- 
ration by  It  or  by  an  officer,  director  or  stockholder  thereof,  nor  any  payment 
made.  Judgment  suffered,  lien  created  or  security  given  by  it  or  by  any  officer, 
director  or  stockholder,  when  the  corporation  is  insolvent,  or  its  insolvency 
Is  Imminent,  with  the  Intent  of  giving  a  preference  to  a  particular  creditor 
over  other  creditors  of  the  corporation,  shall  be  valid.' 

"The  statute  which  was  in  force  at  the  time  the  transfers  in  question  were 
made  was  the  one  enacted  In  1890,  and  not  repealed  until  May  18,  1892.  It 
is  claimed  by  the  defendants  that  the  statute  does  not  affect  the  transfers 
for  two  reasons:  First,  because  it  does  not  prohibit  transfers  by  the  corpo- 
ration Itself,  but  only  those  made  by  an  officer,  director,  or  stockholder;  and, 
second,  because  the  Genesee  Iron  &  Brass  Works. had  not  'refused  to  pay 
any  of  its  notes  or  other  obligations  when  due,  in  lawful  money  of  the 
United  States,'  prior  to  the  execution  of  the  mortgages.  In  support  of  their 
construction  of  the  statute,  the  learned  counsel  for  the  defendant  banks  con- 
tend that  when  an  original  statute,  which  in  distinct  terms  forbade  certain 
acts  on  the  part  of  the  corporation,  and  also  on  the  part  of  its  officers,  is 
changed  by  omitting  the  prohibition  against  the  acts  of  the  corporation, 
leaving  the  prohibition  against  the  acts  of  the  officers  in  full  force,  and  then 
is  again  amtiided  so  that  once  more  the  corporation,  as  well  as  its  officers, 
is  forbidden  to  do  certain  things,  it  cannot  be  said  that  the  legislative  intent 
has  remained  precisely  the  same.  This  would  be  a  technical  construction 
of  a  statute  which,  being  remedial  In  its  purpose,  should  be  liberally  con- 
strued, with  a  view  to  effectuating  the  intention  of  the  legislature,  which  was 
to  secure  equality  among  the  creditors  of  insolvent  incorporations.  Throop  v. 
Lithographic  Co.,  125  N.  Y.  530-533,  26  N.  B.  742.  The  statute  of  1890  is 
substantially  the  same  as  the  one  for  which  it  was  substituted.  French  v. 
Andrews,  81  Hun,  274,  30  N.  Y.  Supp.  796,  affirmed  in  145  N.  Y.  441,  40  N.  B. 
214.    The  language  of  the  statute  is  not  so  precise  as  it  might  be,  but  it 
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can  mean  only  one  thing,  tIz.  that  a  transfer  of  the  property  of  a  corporation 
made  In  contemplation  of  Its  Insolvency  is  roid.  This  construction  of  the 
statute  has  quite  recently  been  adopted  by  the  general  term  in  the  Second 
department  lilanufacturing  Co.  t.  Harrison,  73  Hun,  528,  -26  N.  Y.  Snpp. 
100.  Counsel  for  defendants  concede  that  this  is  an  apparent  authority 
agaJn«t  them,  but  they  contend  that  it  is  not  in  harmony  with  the  decisions 
of  the  court  of  appeals  in  several  cases  wherein  a  distinction  between  the 
acts  of  officers  and  the  acts  of  the  corporation  is  indicated.  They  cite  Throop 
V.  Lithographic  Co.,  125  N.  Y.  530-534,  2G  N.  E.  742;  PhUlips  t.  CampbeU. 
43  N.  Y.  271;  Sheldon  Hat-Blocking  Co.  v.  Eicisemeyer  Hat-Blocking  Mach.  Co., 
90  N.  Y.  607;  Paulding  y.  Steel  Co.,  04  N.  Y.  334.  I  have  examined  these 
cases,  and  they  do  not  appear  to  me  to  conflict  with  the  eaM  in  78  Hun  and 
26  N.  Y.  Snpp. 

'The  contention  that  the  word  'thereof  in  the  statute  of  1890  relates  to  a 
corporation  which  has  'refused  to  pay  any  of  its  notes  or  other  obligations 
when  due,  in  lawful  money  of  the  United  States,'  would  seem  to  be  disposed 
of  adversely  to  defendants  by  Cole  v.  Iron  Co.,  133  N.  Y.  164,  80  N.  £2.  874. 
That  case  arose  under  the  Revised  Statutes,  but  the  language  is  quite  similar. 
It  might  be  claimed,  with  Just  as  much  force,  that  the  words  *such  company/ 
in  the  old  statute  refer  to  a  company  which  'shall  have  refused  the  payment 
of  any  of  its  debts.' 

*'The  learned  counsel  for  defendant  banks,  while  not  conceding  the  insol- 
vency, present  or  Imminent,  of  the  Genesee  Iron  &  Brass  Works,  contend  with 
much  earnestness,  and  equal  ingenuity,  that,  even  if  the  company  was  insol- 
vent, or  contemplating  insolvency,  at  the  time  these  mortgagee  were  given, 
there  Is  no  proof  that  the  mortgages  were  given  in  oontempiatlon  of  that 
insolvency,  but  that,  on  the  contrary,  the  evidence  requires  the  finding  that 
they  were  demanded  by  the  banks  and  given  by  the  corporation  in  the  ordi- 
nary course  of  business,  and  so  are  within  the  principle  of  Paulding  v.  Steel 
Co.,  04  N.  Y.  839,  and  kindred  cases.  The  evidence  which  it  is  claimed  sup- 
ports this  contention  is  the  testimony  of  Mr.  Hathaway,  the  president  at  that 
time  of  the  Flonr  City  Bank,  and  of  Mr.  Pond,  who  was  tjien. cashier  of  the 
Commercial  Bank.  Mr.  Hathaway  testified  that  on  t^e  15th  or  18th  of 
March,  1892,  Mr.  Madden,  president  of  the  iron  and  brass  works^  came  in, 
and  stated  that  they  needed  more  money  badly,  and  would  secure  the  bank 
by  a  mortgage  on  their  real  estate  on  West  avenue,  and  also,  if  required, 
on  their  personal  property.  The  amount  Madden  mentioned  was  a  few 
hnndred  dollars.  Hathaway  told  him  they  could  have  the  money  upon  giv- 
ing that  security,  and  the  following  day  Madden  brought  in  two  notes, 
which  Hathaway  marked  for  discount  to  the  credit  of  the  company.  These 
notes  were  dated  March  17,  1892,  and  were  made,  one  by  Mary  figan,  for 
9350  and  interest,  and  the  other  by  W.  A.  Granger,  for  $422.63  and  int^sat, 
payable  in  three  months  to  the  order  of  the  Genesee  Iron  So,  Brass  Worlu. 
On  or  about  March  2l6t,  Madden  brought  in  two  more  notes,  dated  that  day, 
one  made  by  Peter  F.  Keefe  for  $300,  and  the  other  by  Patrick  J.  Madden, 
the  company's  president,  for  $200,  payable  in  three  months,  with  interest 
Before  discounting  them,  Mr.  Hathaway  inquired  of  the  bank's  attorney 
whether  the  mortgages  had  been  delivered  and  filed,  and  upon  being  assured 
that  they  w^re  made  and  ready  for  delivery,  and  would  be  filed,  he  marked 
the  notes  for  discount,  and  the  proceeds  were  placed  to  the  company's 
credit.  Upon  cross-examination,  Mr.  Hathaway  stated  that  these  four  notes 
were  all  new  paper,  and  were  marked  for  new  discount.  In  this  he  seems  to 
have  been  mistaken;  for  the  books  of  the  bank,  which  were  afterwards 
introduced,  show  quite  unmistakably  that  all  but  the  Madden  note  were  re- 
newals of  notes  of  the  same  makers  which  had  been  in  the  bank  for  some 
time.  Mr.  Hathaway  admitted  that  he  did  not  consider  the  account  of  the 
Genesee  Iron  &  Brass  Works  a  profitable  one  at  that  time;  that  he  knew  of 
the  Munson  suit  which  was  pending;  and  that  he  luew  the  giving  and  re- 
cording of  the  ctiattel  mortgage  would  tend  to  discredit  the  company. 

"Mr.  Pond,  of  the  Commercial  Bank,  testified,  in  substance,  that  Mr. 
Madden  came  to  hia  bank,  and  wanted  a  little  additional  loan,  and  it  was 
agreed  that  his  company  should  give  a  chattel  mortgage,  which  should  cover 
Its  indebtedness  to  both  banks.    It  is  conceded  that  no  additional  loan  was 
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made  to  the  company  by  the  Commercial  Bank  after  this  arrangement  This 
testimony  is  corrolxinitecl,  so  far  aa  the  transactions  were  within  his  knowl- 
edge, hy  the  attorney  for  the  Flour  City  Bank,  and  it  must  be  considered  an 
prored  that  an  arrangement  was  made  between  the  two  banks  and  the 
company,  by  which  the  latter  agreed  to  give  mortgages  on  all  its  property, 
real  and  personal,  to  secure  its  indebtedness  to  the  former,  and  in  consid- 
eration of  which,  the  Floar  City  Bank  discounted  a  new  note  for  |200.  This, 
liowerer,  it  seems  to  me,  is  far  from  saying  that  the  transaction  was  an 
ordinary  business  transaction,  without  any  tliought  In  the  mind  of  either 
party  of  the  company's  impending  disaster.  It  may  very  well  be  that  the 
officers  of  the  two  banks  were  not  aware  of  the  company's  bankrupt  condi- 
tion, nor  of  the  disastrous  effects  of  an  unfavorable  verdict  in  the  Munson 
case.  The  statute,  however,  does  not  make  the  question  depend  upon  the 
knowledge  or  intent  of  the  creditor,  but  'upon  what  was  passing  in  the  minds 
of  the  ofDcers  of  the  company  when  the  mortgage  was  executed.'  Paulding 
V.  Steel  CJo.;  94  N.  Y.  341.  It  will  hardly  be  claimed  that  Mr.  Madden,  when 
he  made  the  arrangement  by  which  these  securities  were  given,  and  an  at'di- 
donal  loan  of  $200  obtained,  was  Ignorant  of  the  embarrassed  condition  of 
his  company,  nor  that  he  failed  to  appreciate  that  certain  disaster  would 
follow  upon  the  heels  of  a  verdict  for  any  considerable  amount  in  the  Munson 
case.  If  Mr.  Madden  and  the  other  officers  of  the  corporation,  notwithstand- 
ing the  pressure  of  great  emlyarrassments,  had  entertained  an  honecrt  ezpec- 
tatiOQ,  in  the  exercise  of  a  reasonable  intelligence,  of  going  on  with  the 
business  and  paying  the  debts,  and,  to  that  end,  had  borrowed  of  the  de- 
fendant banks  the  necessary  money,  upon  the  security  of  the  mortgages, 
their  acts  could  not  be  brought  wltiiin  the  operation  of  the  statute.  Even 
if  the  securities  had  been  created  for  the  purpose  of  raising  money  In  order 
to  distribute  it  by  preferential  payments  among  the  creditors,  it  would  be 
the  payments,  and  not  the  securities  on  which  the  money  was  raised,  which 
the  statute  would  avoid.  Curtis  v.  Leavitt,  15  N.  Y.  113.  There  Is  hei'e, 
however,  no  such  situation.  At  most,  only  $200  was  advanced  upon  the 
mortgages,  which,  cm  their  face,  purport  to  be  securities  for  'an  Indebtedness 
dne  and  to  become  due,'  and  not  for  future  advances.  None  of  the  author- 
ities to  which  I  have  been  referred  has  gone  the  length  of  holding  that  a 
mortgage,  given  mainly  as  security  for  a  pre-existing  Indebtecbiees,  will  be 
made  valid  because  a  small  part  of  the  consideration  was  a  new  loan.  Were 
it  not  for  the  maxim,  'Void  in  part,  void  in  toto,'  it  might  be  possible  to  hold 
that  the  mortgage  to  the  Flour  City  Bank  was  valid  to  the  extent  of  the 
money  actually  advanced  upon  it. 

*'It  is  also  urged  by  the  defendants  that  the  facts  of  this  case  bring  it 
within  the  rule  which  was  thus  stated  by  Judge  Danforth  in  Paulding  v. 
Ste^  Co.,  supra:  'If  they  [the  officers  of  the  corporation]  acted  in  jmrsuance 
of  a  previous  contract,  by  which  the  company  was  bound,  either  in  law  or 
equity,  or  otherwise,  under  such  circumstances  that  it  could  have  no  choice, 
the  condition  of  hisolvency  became  of  no  moment,  fbr  it  was  not  in  con- 
templation or  In  their  minds.  The  Intention,  in  such  a  case,  must  be  referred 
to  an  actual  obligation  which  the  debtor  was  bound  to  fulfill.'  That  language 
was  used  with  reference  to  a  chattel  mortgage  which  was  given  wholly  for 
money  advanced,  and  some  five  years  after  the  loan  was  made.  In  fnlflllment^ 
of  an  agreement  made  at  the  time,  to  give  such  security.  I  do  not  under- 
stand that  this  doctrine  has  any  application  to  a  case  where  the  agreement 
to  give  security  is  made  after  the  corporation  has  become  insolvent,  or  when 
It  is  expected  it  will  shortly  become  so. 

'There  remains  one  other  question  to  be  considered:  Is  the  plaintiff  a 
creditor  who  can  maintain  this  action?  The  learned  counsel  for  the  Flour 
City  Bank  maintains  that  she  Is  not,  and  quotes  from  the  opinion  in  Esmond 
▼.  BuUard,  16  Hun,  65,  which  was  an  action  against  trustees  of  a  corporation 
in  default  of  an  annual  report,  as  follows:  'The  whole  object  of  the  statute 
HLaws  1848,  c.  40,  S  12)  is  to  protect  persons  voluntarily  dealing  with  the 
corporation  and  trusting  its  credit,  not  to  protect  those  Injured  by  mere  tort.' 
The  statute  referred  to  provided  that  the  trustees  of  a  corporation,  in  certain 
cases,  'shall  be  liable  for  all  the  debts  of  the  company  then  existing  and  for 
all  that  shall  be  contracted,'  etc,  and  it  was  held  that  a  liability  for  a  tort 
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is  not  'debt'  under  a  statute  which  is  to  be  construed  strictly.  It  is  not  con- 
tracted, for  It  does  not  grow  out  of  contract.  The  object  of  that  statute, 
and  of  all  statutes  which  impose  a  liability  upon  directors  for  the  payment 
of  claims  of  creditors,  is  said  to  be  partly  to  induce  the  directors  to  do  their 
prescribed  duties,  and  partly  to  secure  the  company's  creditors  from  losses 
caused  by  the  acts  of  those  who  have  control  over  the  company's  fortunes. 
Mor.  rriv.  CJorp.  S  908. 

"The  object  of  the  statute  prohibiting  preferences  by  insolvent  corporations 
Is.  as  we  have  seen,  to  secure  an  equal  distribution  of  the  assets  among  all 
the  creditors.  Creditors  of  such  corporations  are  not  discouraged  by  the 
courts  from  obtaining  such  preferences  as  they  may  by  diligence.  The  offi- 
cers of  the  corporation  may  not,  however,  actively  aid  a  creditor  to  secure 
payment  before  the  others.  The  law  declares  all  transfers  made  with  that 
purpose  utterly  void,— not  void  as  against  contract  creditors  only,  but,  I  take 
it,  as  against  any  person  who  would  be  entitled  to  share  ratably  in  the  assets 
of  the  cori)oration,  as  they  would  be  distributed  by  a  receiver.  It  has  been 
uniformly  held  that  the  protection  of  the  statute  of  frauds  extends  to  persons 
whose  claims  arise  from  torts.  Wait,  Fraud.  Conv.  |  90.  Judge  Daniels 
said,  in  Martin  v.  Wall^er,  12  Hun,  46-51:  'Conveyances  made  to  defraud 
a  party  entitled  to  claim  satisfaction  for  a  liability  arising  out  of  the  com- 
mission of  a  tort  can  have  no  greater  validity.  In  law  or  equity,  than  they 
would  have  If  made  to  defeat  the  payment  of  an  unquestioned  and  acknowl- 
edged Indebtedness.  All  obligations  are  alike  to  be  protected  against  the 
fraudulent  disposition  of  the  property  ot  the  party  liable  to  satisfy  them. 
The  intent  which  will  vitiate  them  in  the  one  case  must  be  equally  as  fatal 
to  them  in  the  other.*  The  statute  we  have  been  considering  was  designed 
to  prevent  frauds  on  creditors.  Manufacturing  Co.  v.  Harrison,  73  Hun, 
528-532,  26  N.  T.  Supp.  109.  If  it  be  said  that  the  person  recovering  Judg- 
ment on  a  tort,  after  the  transfer,  is  a  subsequent  creditor,  and  that,  there- 
fore, actual  fraud  must  be  established  to  set  aside  the  conveyance  as  to  him 
(Fuller  V.  Brown,  76  Hun,  559,  28  N.  Y.  Supp.  189).  the  answer  will  be  that 
this  conveyance  was  made  with  the  intention  of  preventing  the  plaintiff  from 
collecting  her  anticipated  Judgment,  and  so  was  an  actual  fraud  on  her. 

"The  question  is  apparently  a  new  one  in  the  courts  of  this  state,  and,  with 
no  authority  constraining  me,  I  am  not  inclined  to  hold  that  a  corporation 
may  dispose  of  Its  property  so  as  to  defeat  the  claims  of  those  who  have  been 
Injured  by  its  tortious  acts,  though  it  may  not  do  so,  so  as  to  defeat  the 
claims  of  Its  contract  creditors.  1  prefer  rather  to  follow  the  supreme  court 
of  Rhode  Island,  which.  In  an  action  almost  precisely  like  this,  said:  'As 
trustees  for  creditors,  we  think  the  directors  were  as  much  bound  to  care  for 
those  who  had  given  them  notice  of  their  claims  by  suit  In  case  they  should 
succeed  In  obtaining  Judgment  as  for  those  whose  claims  had  been  already 
ascertained.  Their  action  was  taken  with  full  knowledge  that  these  claims 
might  ripen  into  Judgments  entitled  to  payment  from  the  property  of  the 
company.  We  fail  to  see  that  it  was  any  less  the  duty  of  the  directors  to 
protect  these  liabllltieB  of  the  company  than  those  arising  upon  contracts 
which  the  holders  were  not  prosecuting  to  Judgment.'  Olney  v.  Land  Co.,  16 
R.  I.  591,  18  AU.  181.  It  follows  that  plaintiff  is  entitled  to  Judgment  de- 
claring the  mortgages  void." 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  McLENNAN,  JJ. 
Joseph  S.  Huim,  for  appellant  Flour  City  Nat.  Bank. 
Heman  W.  Morris,  for  appellants  Sullivan  &  Morris. 
Joseph  A.  Stull,  in  pro.  per. 
John  H.  Hopkins,  for  appellant  Commercial  Bank. 
Charles  F.  Miller,  for  respondent 

WARD,  J.  The  learned  counsel  for  the  appellants  present  the 
question  upon  this  review  whether  the  plaintiff  acquired  such  an  in- 
terest by  her  judgment  in  the  tort  action,  which  was  rendered  aftez 
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the  execution  of  the  chatteh  mortgages,  as  will  entitle  her  to  partici- 
pate in  the  fund  that  resulted  from  the  sale  of  the  mortgaged  prop- 
erty, and  which  the  judgment  in  this  action  directs  should  be  recov- 
ered from  the  defendants.  It  is  contended  that  she  was  not  a  creditor 
of  the  O^iesee  Iron  &  Brass  Works  at  the  time  of  the  execution  and 
delivery  of  the  mortgages,  and  consequently  has  no  standing  whereby 
she  can  participate  in  the  fund. 

This  case  must  be  governed  by  section  48  of  the  general  corpora- 
tion law  (chapter  564,  Laws  1890),  which  is  as  follows: 

*'No  corporation  which  shaU  have  refused  to  pay  any  of  Its  notes  or  other 
obligations  when  due,  in  lawful  money  of  the  United  States,  nor  any  of  its 
officers  or  directors,  shall  assign  any  of  its  property  to  any  of  its  officers, 
directors,  or  stock-holders,  directly  or  indirectly,  for  the  payment  of  any  debt; 
and  no  officer,  dh%ctor  or  stock-holder  thereof  shaU  make  any  transfer  or 
assignment  of  its  property  or  of  any  stock  therein  to  any  person  in  contem- 
plation of  its  insolvency.  And  every  such  transfer  or  assignment  to  such 
officer,  director  or  other  person  or  in  trust  for  them  or  their  benefit  shall  be 
void." 

The  condemnation  of  this  statute  which  reaches  this  case  consists 
in  making  void  any  transfer  or  assignment  of  its  property,  or  of  any 
stock  therein,  to  any  person  in  contemplation  of  its  insolvency.  The 
statute  is  silent  as  to  who  can  attack  this  transfer.  It  is  fundamental 
that  the  plaintiff  must  have  some  right  or  interest  in  the  property 
which  he  seeks  to  recover  in  an  action.  He  may  be  a  contract  cred- 
itor, and  if  his  daim  is  founded  on  a  tort,  and  its  amount  was  unde- 
termined at  the  time  of  the  transfer,  he  is  in  a  position,  after  having 
obtained  judgment  for  the  damages  resulting  from  the  tort,  to  attack 
the  transfer,  and  share  in  the  property  of  the  corporation.  Kain  v. 
Larkin,  4  App.  Div.  209,  210,  38  N.  Y.  Supp.  546,  and  cases  there 
cited;  Olney  v.  Land  Co.,  16  R.  I.  597,  18  Atl.  181.  In  the  last  case 
dted,  A.  brought  an  action  against  the  corporation  for  injuries  result- 
ing from  the  negligence  of  the  corporation.  Pending  the  action,  the 
corporation,  then  insolvent,  mortgaged  its  property  to  its  directors 
for  moneys  advanced.  A.,  after  having  recovered  judgment,  levied 
on  the  corporate  property,  and  filed  a  bill  in  equity  to  set  aside  the 
mortgage.  Held,  that  A.  was  entitled  to  have  the  mortgage  declared 
void,  as  against  him.  Speaking  of  the  company's  liability  for  tort, 
the  court  says:  **We  fail  to  see  that  it  was  any  less  the  duty  of  the 
directors  to  protect  these  liabilities  of  the  company  than  those  aris* 
mg  upon  contract."  In  Marstaller  v.  MiUs,  143  N.  Y.  398,  38  N.  E. 
370,  it  was  held  that  a  cause  of  action  against  a  domestic  business 
corporation,  created  by  Its  negligence,  could  be  maintained  against 
the  trostees  holding  corporate  property  for  the  purpose  of  distribu- 
tion, and  that  the  word  '^creditors"  include  all  those  to  whom  the 
corporation  was  under  any  enforceable  obligation  at  the  time  of  its 
dissolution  as  well  as  those  to  whom  it  was  indebted.  It  follows, 
therefore,  that,  assuming  that  the  statute  cited  is  to  be  construed  only 
as  applying  to  creditors  of  the  corporation,  the  plaintiff-  comes  within 
that  descriptioa 

The  learned  counsel  for  the  appellants  cite  Esmond  v.  Bullard,  16 
Hun,  65,  Crouch  v.  Qridley,  6  Hill,  250,  Campbell  v.  Perkins,  8  N.  Y. 
438,  and  kindred  cases,  as  sustaining  their  contention.    These  cases 
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arose  under  bankruptcy  acts  or  other  statutes  which  expressly  relate 
to  the  proving  or  payment  of  debts;  and  the  courts  held  that  a  claim 
In  tort  was  not,  strictly  speaking,  a  "debt,"  within  the  purview  of 
those  statutes.  The  Esmond  Case  was  affirmed  in  the  court  of  appeals 
(79  N.  Y.  404),  but  upon  other  grounds;  that  court  declining  to  decide 
this  question.  The  assets  of  a  corporation  are  a  trust  fund  for  the 
payment  of  its  debts  and  obligations,  upon  which  its  creditors  have 
an  equitable  lien,  both  as  against  the  stockholders  and  all  transferees 
except  those  purchasing  in  good  faith  and  for  value.  Cole  v.  Iron  Co., 
133  N.  Y.  164,  30  N.  E.  847.  This  case  answers  the  contention  of 
the  banks  and  of  Mr.  StuU  that  they  should  be  permitted  to  hold  the 
funds  received  by  them  because  their  claims  were  founded  upon  con- 
tracts entered  into  before  the  transfers  or  mortgages  were  ^:eeuted^ 
and  were  just  and  equitable.  They  were  not  mortgagees  in  good 
faith;  that  is,  they  knew  that  the  corporation  was  insolvent,  and  that 
it  was  making  the  transfer  of  its  property  to  them  in  contemplation 
of  its  insolvency.  Salt  v.  Ensign,  79  Hun,  107,  29  N.  Y.  Supp.  659 ; 
Bank  r.  Townley,  92  Hun,  172,  38  N.  Y.  Supp.  584;  Cole  r.  Iron  Co., 
supra. 

But  it  is  said  that  the  statute  does  not  apply  unless  the  transfer 
is  fraudulent  as  to  creditors,  which  the  referee  has  not  found  nor  the 
proofs  disclosed;  that  the-  creditors  were  simply  seeking  to  recover 
just  debts,  which  they  were  entitled  to  do  as  vigilant  creditors.  This 
contention  is  answered  in  Kingsley  v.  Bank,  31  Hun,  335,  where  Judge 
Barker  says: 

"The  statute  declares  the  asslgmnent  or  transfer  void  In  case  the  same  is 
made  In  contemplation  of  insolTency.  The  question  to  be  determined  is  not 
one  of  fraud,  or  of  any  Intent  on  the  part  of  the  creditor  to  obtain  a  prefer- 
ence in  the  payment  of  his  debt;  but  the  simple  inquiry  is,  was  there  actual 
or  contemplatiTe  insolvency  and  a  transfer  of  property  for  the  benefit  of 
creditors?  If  both  these  facts  are  established,  then  the  transaction  Is  void/' 
—citing  many  cases. 

And  Jndge  Finch  says  in  Cole  v.  Iron  Co.,  supra,  at  page  168^  133 
N.  Y.,  and  page  848,  30  K  E.: 

"The  transfer  was  illegal,  also,  because  made  in  contemplatlCMi  of  Insolvency. 
Those  who  accomplished  it  knew  that  its  necessary  and  ineyltabte  effect 
would  be  to  make  the  corporation  unable  to  pay  its.  debts^  and  must  be.  held 
to  have  Intended  that  consequence  by  their  acts.  I  do  not  a^ee  to  that  read- 
ing of  the  statute  which  limits  Its  prohibition  to  cases  in  which  payment  of 
some  note  or  obligation  has  been  preriously  reused.  An  Interpretation  so 
narrow  would  seriously  maim  and  distort  the  obrloua  purpose  of  the  statate, 
and  make  a  transfer  in  contemplation  of  insolvency  good  the  day  before  a  note 
matured  and  bad  the  day  after." 

It  is  farther  claimed  that  the  statute  Itself  does  not  apply;  that 
it  only  relates  to  a  transfer  made  by  an  officer,  director,  or  stock- 
holder of  the  corporation,  and  not  the  corporation  itself:  This  view 
is  too  narrow  (as  Jndge  Finch  said  in  constmlng  another  part  of 
this  same  section),  and  is  not  warranted  by.  the  purposes  of  the  stat- 
ute or  the  evils  it  sought  to  remedy.  A  transfer  of  corporate  prop- 
erty is  never  made,  strictly,  by  that  intangible  thing,  the  corporation, 
but  must,  of  necessity,  be  made  by  its  officers  and  its  agents,  executed 
under  the  forms  of  law,  as  was  done  in  this  case.    Manufticturing  Co. 
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V.  HarriBon,  73  Hun,  528,  26  N.  T.  Supp.  109;  Harris  ▼.  lSkOiap«Mi, 
16  Barb.  64.  . 

An  exhaustiTe  and  learned  opinion  by  the  referee,  reviewing  the 
facts  and  the  law  in  this  case,  has  afforded  ns  great  assistance  in 
readiing  onr  condnsion,  and  we  concur  in  that  opinion,  except  we 
should  say  that,  in  the  record  before  us,  section  48  of  the  corporation 
law  is  not  correctly  quoted  in  that  opinion,  probably  an  inadvertence. 

The  judgment  appealed  from  should  be  alBrmed,  with  costs.  All 
concur. 


(25  Misc.  Rep.  584.) 

In  re  UNION  TRTJST  CO.  OF  NEW  YORK. 

(Surrogate's  Court,  New  York  County.    December,  1898.) 

SiBoiiTov— CaMMxssross  ok  Inooacb— Trusts. 

Testator  directed  a  sum  to  he  invested  for  a  certain  person  by  the 
executor  and  trustee,  and  that,  after  paying  all  commissions,  charges, 
and  disbursements  incident  to  the  management  of  the  fund,  the  executor 
and  trustee  should  pay  the  beneficiary  a  certain  sum  annually,  either 
from  principal  or  income,  untU  all  the  fund  and  Interest  thereon  should 
be  paid  to  the  beneficiary,  or  until  his  death,  anything  unpaid  in 
the  latter  event  to  fall  into  the  residuum.  Held,  that  the  executor  was 
not  entitled  to  commissions  on  income  turned  over  to  himself  as  trustee. 

Jodicial  settlement  of  the  account  of  the  Union  Tmst  (Company  of 
New  York,  as  executor  of  the  will  of  James  H.  Gilbert,  deceased. 

So  much  of  the  will  as  need  be  set  out  for  the  purposes  of  this  case 
is  as  foDows,  yiz.: 

"(l)  That  my  said  executor  and  trustee  set  apart  the  sum  of  five  thousand 
doUara  ($6,000),  and  invest  the  same  for  the  benefit  of  Hugh  McK.  Walsh, 
of  the  city  of  New  Yotk-,  and,  after  first  paying  aU  commissions,  charges, 
and  disbursements  incident  to  the  management  and  investment  of  said  sum, 
I  direct  my  said  executor  and  trustee  to  pay  to  said  Hugh  McK.  Walsh  the 
snm  of  five  hundred  dollars  in  each  and  every  year,  ei^er  from  the  principal 
or  Income  of  said  above-mentioned  sum  of  five  thousand  dollars,  the  first 
payment  of  said  fire  hundred  dollars  to  commence  In  one  year  after  my 
decease;  sod  said  yearly  payments  are  to  be  continued  untU  said  sum  of 
five  thousand  dollars,  with  the  accrued  interest  thereon,  shall  have  been  paid 
to  said  Hugh  McK.  Walsh,  or  he  shall  have  died  in  the  meantime.  Upon  the 
death  ef  said  Hugh  McK.  Walsh,  if  any  part  or  portion  of  said  sum  shall 
remain  undistributed,  I  direct  that  the  same  shall  become  a  part  of  my  resid- 
uary estate,  to  be  distributed  as  hereinafter  provided. 

"(2)  If  my  servant  Felix  Armstrong  is  in  my  service  at  the  time  of  my  de- 
cease, then  I  direct  my  said  executor  and  trustee  to  set  apart  the  further 
Sinn  of  three  thousand  dollars  from  my  said  estate,  and  invest  the  same  for 
the  benefit  of  the  said  Fehx  Armstrong;  and.  after  first  paying  all  oommlsslons, 
charges,  and  disbursements  incident  to  the  Eoanagement  and  investment  of 
said  snm,  I  direct  my  said  executor  and  trustee  to  pay  to  said  Felix  Arm- 
strong the  sum  of  three  hundred  dollars  hi  each  and  every  year,  either  from 
the  principal  or  income  of  tald  above-mentioned  sum  of  three  thousand  dol- 
lais,  the  first  payment  of  said  three  hundred  dollars  to  eommenoe  in  one  year 
after  m^  decease;  and  said  yearly  paynwnts  are  to  be  continued  until  said 
sum  of  three  thousand  dollars,  with  the  accrued  interest  thereon,  shall  have 
been  paid  to  said  Felix  Armstrong,  or  he  shall  have  died  in  the  meantime. 
Upon  the  death  of  said  Felix  Armstrong,  if  any  part  or  portion  of  said  sum 
shafi  remain  undistributed,  I  direct  that  the  same  shaU  become  a  part  of  my 
residuary  estate^  to  be  distributed  as  hereinafter  provided. 

"(3)  I  direct  that  my  said  executor  and  trustee  invest  all  the  rest,  residue, 
and  remainder  of  my  estate;  and,  after  first  paying  all  commissions,  charges,     j 
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and  expenses  Incident  to  said  inyestment,  to  pay  the  Income  arising  therefrom 
to  my  father,  James  L.  Gilbert,  In  semiannual  payments,  during  the  term  of 
his  natural  life.*' 

Miller,  Peckham  &  Dixon,  for  executor. 

H.  0.  Sherwood,  Rufus  L.  Scott,  Knevals  &  Perry,  and  Howard  A. 
Taylor,  for  respondents. 

FITZGERALD,  S.  The  question,  as  I  understand  it,  here  presented 
for  decision,  is  as  to  the  commissions  to  be  allowed  on  the  amount 
of  income  of  the  estate  which  the  executor  of  the  will  of  the  de- 
cedent now  has  on  hand  for  disposition.  While  it  is  not  stated  how 
much  of  this  appertains  to  each  of  the  funds  whose  income  is  disposed 
of  by  the  first,  second,  and  third  paragraphs  of  the  twenty-second 
clause  of  the  will  of  the  testator,  I  take  it  that  some  of  it  belongs  to 
each.  The  language  in  which  these  paragraphs  is  couched  seems  to  me 
to  preclude  the  notion  that  the  commissions  upon  the  income  of  any 
of  these  funds  can  be  paid  from  any  other  source  than  the  income  of 
the  fund  itself,  or  its  share  of  the  general  income  of  the  estate,  in 
case  it  has  not  been  separately  productive  of  income.  This  is  so,  not- 
withstanding the  capital  of  the  fund  may  be  used  in  supplying  the 
fixed  annual  sum  given  to  the  beneficiary,  but  only,  as  I  construe  the 
will,  to  theextent  of  the  deficiency  of  the  income.  The  funds  disposed 
of  by  the  paragraphs  mentioned  constitute  trust  funds,  intended  by 
the  testator  to  be  set  apart  and  to  be  distinctively  and  separately  man- 
aged by  the  executor  as  trustee,  and,  for  the  turning  over  of  the  corpus 
of  the  same  to  itself  as  trustee,  the  executor  is  entitled  to  commissions 
thereon  for  receiving  it  and  paying  it  out.  As  to  the  income,  how- 
ever, of  such  corpus,  which  the  accountant  has  in  its  hands,  and  which 
it  is  about  to  retain  or  transfer  to  itself  as  trustee,  I  do  not  think 
that  it  is  entitled  to  any  commissions  thereon  as  executor.  There 
can  be  no  doubt  that  the  testator  never  contemplated  or  intended,  in 
his  creating  trusts  having  for  their  object  the  collection  and  ap^dica- 
tion  of  the  income  by  the  trustee  exclusively,  in  its  distinctive  ca- 
pacity as  such,  that  the  latter  should  receive  commissions  upon  the 
same  as  executor  in  addition  to  those  to  which  it  will  become  enti- 
tled as  trustee.  The  theory  upon  which  an  executor  who  is  also  a 
trustee  is  allowed  commissions  in  each  capacity  upon  the  same  fund 
is  that  the  testator  intended  that  the  capital  thereof  should  pass  in 
succession  from  the  executor  to  himself  as  trustee,  to  be  held  by  hini 
exclusively  in  the  latter  character.  No  such  intention  can  exist  in 
cases  of  ordinary  occurrence  like  the  present,  where  no  such  succes- 
sion is  contemplated  by  the  testator,  but  where  the  right  to  receive 
and  disburse  the  income  is  solely  conferred  upon  the  trustee  by  the 
creator  of  the  trust.  The  decision  in  Re  Work's  Estate,  Surr.  Dec. 
1897,  p.  341,  reinforces  the  views  which  I  have  expressed,  and  is  an 
authority  for  my  refusal  to  grant  the  application  of  the  executor  for 
commissions  upon  the  income  in  question. 

Application  denied. 
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(25  Misc.  Rep.  586.) 

In  re  MUNSON  et  bL 

(Sorrogate's  Court,  Otsego  Oounty.    December,  1806.) 

1.  GzFTB  Ihtsk  Vivos— Deli  very. 

Where  a  father  let  his  farm  to  his  son,  to  work  on  shares,  and  prior 
to  his  death  sold  certain  of  the  personal  property  thereon,  which  he  re- 
idaced  with  other  property  purchased,  and  the  son,  as  executor  of  his 
estate,  afterwards  mortgaged  part  of  such  property  to  secure  an  in- 
debtedness of  the  estate,  erldence  of  deceased's  declarations  that  he  had 
sriven  such  property  to  his  son  Is  Insufficient  to  establish  a  valid  gift 
thereof  inter  vivos,  there  being  no  evidence  of  deceased's  intention  to 
devest  himself  of  title,  and  that  it  should  pass  Irrevocably  to  the  son. 

a.  Kbtatks—Ci*aim8— Presumption. 

Where  a  son  worked  his  father's  farm  on  shares  prior  to  his  death, 
produce  furnished  him  will  be  presumed  to  have  been  delivered  under  the 
contract.  In  the  absence  of  evidence  to  the  contrary,  and  will  not  be 
allowed  as  the  basis  of  a  claim  against  the  estate. 

3b  Saiob — Failure  to  Present— Laches. 

The  owner  of  a  farm  contracted  to  support  an  imbecile  for  life,  and 
afterwards  removed  from  the  farm,  leaving  it  in  his  son's  possession, 
the  Imbecile  remaining  as  a  member  of  the  son's  family.  Twelve  years 
after  the  imbecile's  death,  and  six  years  after  the  death  of  his  father, 
the  son,  for  the  first  time,  presented  a  claim  against  the  father's  estate 
for  the  care  of  the  imbecile.    Held,  that  the  claim  should  be  rejected. 

4  Bamk— Daughter's  Services— Recovery. 

Where  the  evidence  was  sufficient  to  show  that  a  daughter  was  war- 
ranted in  believing  that  her  father  intended  to  pay  for  her  services  ren- 
dered him  while  inflrm,  preceding  his  death,  she  is  entitled  to  recover 
therefor  against  his  estate. 

Si  Samk— Claik  Against  Legatee— Limitations. 

The  fact  that  a  claim  against  a  legatee  is  barred  by  limitations  does  not 
prevent  its  deduction  from  his  share  of  the  estate. 

a  WiLiiS— Construction— Claims  Against  Legatee— Deduction. 

Decedent  devised  his  property  to  his  wife  for  life,  and  on  her  death 
to  be  divided  among  his  six  children  for  life,  and  declared  that  the  share 
of  any  child  shall  not  be  liable  for,  or  in  any  manner  incumbered  by, 
any  old  debt  or  claim  against  such  child.  Hdd,  that  a  note  given  by  a 
child  to  the  father  could  not  be  deducted  from  his  share  of  the  estate. 

Judicial  accounting  by  Ainer  Munson  and  Josephine  McMinn 
Bowen,  executors  of  the  estate  of  John  H.  Munson,  deceased. 

L.  F.  Baymond  (E.  H.  Hanford,  of  counsel),  for  Ainer  Munson. 

J.  Lee  Tucker  (A.  G.  Tennant,  of  counsel),  for  Josephine  McM. 
Bowen,  John  H.  Munson,  Jr.,  and  Clarence  MdMinn. 

EL  J.  Williams  (W.  H.  Johnson,  of  counsel),  for  Milton  D.  Munson 
and  Evalyn  Walker. 

A,  L.  Kellogg,  for  Albert  H.  Munson. 

A.  R  Gibbs,  for  B.  W.  Hoye. 

Douglas  W.  Miller,  for  infants  interested  in  estate. 

ABNOLD,  S.  John  H.  Munson  died  in  the  village  of  Oneonta,  N. 
Y.,  in  January,  1891;  leaving  a  last  will  and  testament,  in  which  he  ap- 
pointed his  son,  Ainer  Munson,  and  his  daughter,  Josephine  McMinn, 
executors  thereof.    In  these  proceedings  for  the  judicial  settlement  of 
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the  accounts  of  the  executors,  various  questions  are  pfeaented:  First, 
Ainer  Munson  presents  an  individual  claim  against  the  estate  for  the 
sum  of  about  |2,200;  second,  Josephine  McMinn  Bowen  presents  a 
claim  for  about  f  1,500;  third,  it  is  sought  to  surcharge  the  account  of 
the  executor,  Ainer  Munson,  with  the  value  of  certain  personal  prop- 
erty; and,  fourth,  it  is  sought  to  charge  the  share  of  if.  D.  Munson 
with  a  note  held  by  the  estate.  The  evidence  offered  does  not  throw 
a  very  strong  light  upon  any  of  the  questions  here  for  decision,  and 
upon  some  of  them  the  light  is  so  dim  as  to  leave  the  court  almost  in 
darkness. 

It  should,  perhaps,  first  be  determined  of  what  the  estate  of  John 
H.  Munson  consisted  at  the  time  of  his  death.  It  is  admitted  by  all 
parties  that  he  was  the  owner  of  a  farm  of  about  200  acres,  situate  in 
the  town  of  Franklin,  Delaware  county,  N.  Y.,  and  that  he  was  the 
owner  of  an  undivided  two-thirds  interest  in  a  house  and  lot  in  the 
village  of  Oneonta.  Ihese  properties  have  been  sold  in  an  action  in 
partition,  and  it  appears  that  the  proceeds  of  the  sale  amounted  to 
about  f4,T79.06;  that  this  sum  is  in  the  hands  of  the  county  treasurer, 
awaiting  distribution  pursuant  to  the  decree  entered  upon  this  account- 
ing. It  is  also  urged  by  the  interested  parties,  excepting  Ainer  Mun- 
son and  Josephine  McMinn  Bowen,  that  John  H.  Munson  was  at  the 
time  of  his  death  the  owner  of  certain  personal  property  upon  the 
farm  in  the  town  of  Franklin.  It  appears  from  the  evidence  that  in 
1882  John  H.  Munson  and  his  wife  removed  from  this  farm  to  the 
village  of  Oneonta,  and  that  he  continued  to  reside  in  the  village 
of  Oneonta  from  that  time  until  the  time  of  his  death,  in  1891;  that 
at  the  time  he  removed  to  Oneonta  there  were  upon  the  farm  cows, 
horses,  sheep,  swine,  farming  implements  and  utensils,  necessary  and 
common  to  the  conduct  of  a  farm  of  that  size  according  to  the  meth- 
ods of  farming  in  that  community,  and  that  this  property  bdonged 
to  John  H.  Munson;  that  he  left  his  son,  Ainer  Munson,  in  posses- 
sion of  the  farm  and  personal  property.  And  I  have  found  that  from 
that  time  down  to  the  time  of  the  death  of  John  H.  Munson  the  said 
Ainer  Munson  continued  in  possession,  working  the  said  farm  upon 
shares.  It  appears  that  in  the  fall  of  1882  John  H.  Munson  held 
an  auction  upon  said  farm,  and  sold  some  of  the  personal  property. 
It  also  appears  that  John  H.  Munson  paid  for  certain  other  per- 
sonal property  which  was  afterwards  put  upon  the  farm;  that  about  a 
month  after  his  father's  death,  in  1891,  Ainer  Munson  borrowed 
some  money  from  J.  W.  Gibson  with  which  to  pay  some  estate  in- 
debtedness; that  at  that  time  he  gave  a  note  to  said  Gibson  signed 
by  himself  as  executor  of  John  H.  Munson's  estate;  that  ftt  the  same 
time,  and  as  collateral  security  for  the  payment  of  said  note,  he  made, 
executed,  and  delivered  to  said  Gibson  a  chattel  mortgage  upon  21 
cows. 

Upon  the  foregoing  facts  the  contestants  daim  that  the  executor 
Ainer  Munson  should  be  cliarged  with  the  value  of  the  personal  prop- 
erty. Upon  the  other  hand,  witnesses  were  produced  who  testified 
that  at  different  times  they  were  told  by  John  H.  Munson  that  he 
had  given  the  personal  property  upon  the  farm  to  Ainer.    Is  the 
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evidence  Buffldent  to  support  a  finding  of  a  valid  gift  of  this  prop^y? 

In  the  recent  case  of  In  re  CVConnell,  33  App.  Div.  483,  53  IS.  Y. 

Snpp.  748,  Mr.  Juatice  FoUett,  in  writing  the  opinion  of  the  court,  says: 

**He  who  attempts  to  establish  title  to  property  through  a  gift  tater  vivos, 
as  against  the  estate  ot  a  decedent,  takes  upon  himself  a  heavy  burden, 
which  be  must  support  by  evidence  of  great  probative  force,  which  clearly 
estabUflhes  every  element  of  a  valid  gift,  namely,  that  the  decedent  Intended 
to  devest  hhnself  of  the  title  In  favor  of  the  donee,  and  accompanied  hia  in- 
tent by  a  d^very  of  the  subject-matter  of  the  gift" 

In  the  caae  at  bar  the  property  was  in  the  actual  possession  of 
Ainer.  If  there  had  been  a  gift,  the  possession  would  not  have  chan- 
ged. But  the  authorities  all  unite  in  saying  that  a  gift  inter  vivos 
most  be  complete.  The  donor  ''must  devest  himself  of  all  dominion 
over  the  thing  given,  and  the  title  to  it  must  pass  absolutely  and  ir- 
revocably to  the  donee/'  Curry  v.  Powers,  70  N.  Y.  212;  Beaver 
V.  Beaver,  U7  N.  Y.  421,  22  N.  E.  940;  Institution  v.  Hathorn,  88 
Me.  122,  S3  AtL  836;  Young  v.  Young,  80  N.  Y.  422.  So  far  as  the 
evidence  shows,  the  conditions  remained  the  same  from  1882  down 
to  the  time  of  John  H.  Munson's  death.  Apparently  he  received  the 
same  from  the  farm  and  the  dairy,  etc.,  during  all  that  time.  The 
executor  Ainer  Munson  has  not  shown  that  there  was  any  change 
ai  dominion  over  the  thing  claimed  to  have  been  given.  Any  gift  of 
chattels  whidi  expressly  reserves  the  use  of  the  property  to  the  donor 
for  a  certain  period,  or  as  long  as  the  donor  shall  live,  is  ineffectual.  2 
Schooler,  Pers.  Prop.  118;  Day  v.  Both,  18  N.  Y.  448.  It  appears 
from  the  evidence  tiiat  Ainer  bought  three  cows  some  time  during 
his  occupation  of  the  farm,  and  he  is  allowed  for  them  in  the  find- 
inga;  bnt  I  am  unable  to  find  a  valid  gift  of  the  personal  property  on 
the  farm  to  him,  and  he  is  charged  with  the  value  of  what  was  re- 
maming  there  at  the  time  of  John  H.  Munson's  death.  As  to  the 
daim  presented  by  Ainer  for  wood,  hay,  produce,  etc.,  delivered  to 
John  n.  Munson  at  Oneonta,  it  must  be  presumed  that  this  was  de- 
livered pursuant  to  the  share  contract,  and  his  claim  must  be  disal- 
lowed. 

8o  ftu*  as  the  claims  of  Ainer  exist,  there  still  remains  for  considera- 
tioo  hia  daim  for  the  care  of  one  Judson  B.  Beardalesy  from  April, 
1882,  to  the  time  of  Beardsley's  death,  in  February,  1885.  It  ap- 
pears from  the  evidence  that  Judson  was  a  foolish  fellow;  that  back 
in  the  early  Wb  the  father  of  Judson  gave  to  John  H.  Munson  the 
sum  of  92^000,  to  pay  him  for  the  care  and  support  of  Judson  so  long 
as  he  flhoiM  Jive.  When  John  H.  removed  to  Oneonta,  Judson  was 
left  iqion  the  farm,  and  he  constituted  one  of  the  family  of  Ainer 
Munson  the  renminder  of  hia  life.  Upon  what  terms  he  was  left  upon 
the  farm,  does  not  appear  from  the  evidence.  But  tt  does  appear  that 
a  period  of  almost  six  years  elapsed  from  the  time  of  Judson's  death 
to  the  time  of  the  death  of  John  H.  Munson.  So  far  as  it  appears, 
no  claim  was  ever  made  by  Ainer  for  the  care  of  Judson  B.  Beards- 
Icy  until  about  the  year  1897;  and,  upon  the  evidence,  I  am  unable  to 
find  that  John  H.  Munson  was  indebted  to  Ainer  in  any  amount  at 
the  time  of  his  death. 
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When  John  H.  Munson  mored  to  Oneonta,  he  and  his  daughter, 
Josephine  MclVlinn,  purchased  a  house  and  lot,  and  took  the  title 
to  themselves  as  tenants  in  common;  he  taking  an  undivided  two- 
thirds,  and  she  an  undivided  one-third.  From  that  time  until  the 
time  of  his  death  the  family  consisted  of  John  H.,  his  wife,  Mrs. 
McMinn,  and  her  son.  About  four  years  before  his  death  John  H. 
Munson  suffered  a  stroke  of  paralysis,  and  from  that  time  until  the 
time  of  his  death  his  left  side  was  paralyzed.  At  various  times  he 
was  confined  to  his  bed,  and  during  all  of  the  time  had  to  be  dressed 
and  undressed,  assisted  in  moving  about,  and  required  a  great  deal 
of  care  and  attention.  Most  of  the  care  given  and  the  services  ren- 
dered in  attending  to  him  were  given  and  rendered  by  his  wife  and 
his  daughter,  Josephine.  Josephine  now  presents  a  claim  for  services. 
The  general  rule  of  law  is  that  when  one  person  renders  seryices 
to  another  with  the  expectation  of  being  paid  therefor,  and  the  latter 
has  reason  to  know  that  the  former  was  acting  with  that  expectation, 
the  acceptance  of  the  services  amounts  to  a  promise  by  the  party 
accepting  them  that  he  wiU  pay  the  reasonable  value  of  such  services. 
But  the  general  presumption  that  the  acceptance  of  a  benefit  imfdies 
a  promise  to  pay  for  it  does  not  exist  where  the  person  conferring 
the  benefit  is  a  member  of  the  same  family  with  the  person  receiv- 
ing it.  In  this  case  Josephine  McMinn  is  not  entitled  to  the  general 
presumption.  In  order  to  maintain  her  claim  against  the  estate  for 
the  services  rendered,  it  must  appear  that  the  circumstances  were 
such  as  to  entitle  her  to  believe  that  John  H.  Munson  intended  to  pay 
her  for  her  services.  The  proof  is  abundant  to  sustain  such  a  find- 
ing, and  I  have  found  accordingly.  As  to  the  value  of  her  services,  I 
do  not  think  that  she  is  entiticS  to  the  amount  claimed  by  her.  She 
was  a  member  of  this  family,  living  in  the  house,  and  conducting  a 
profitable  business  on  her  own  account  during  all  this  time.  She  did 
not  render  all  the  services  rendered  in  the  care  of  .this  man.  In  the 
findings  filed  herewith,  I  have  allowed  her  what  seems  to  me  a  fair 
and  reasonable  compensation,  under  all  the  circumstances  of  the  case. 

There  yet  remains  for  determination  a  note  for  f 200  made  by  Mary 
J.  Munson  and  Milton  D.  Munson,  payable  to  the  order  of  John  H. 
Munson,  dated  December  18,  1880,  due  by  its  terms  two  years  from 
date.  On  the  back  of  this  note  is  an  indorsement  of  payment  on  ac- 
count September,  1883,  and  December  27,  1889.  The  makers  of  the 
note  claim:  (a)  That  the  note  was  given  to  them  by  the  testator  be- 
fore his  death,  and  that  he  waived  all  his  rights  on  account  thereof; 
(b)  that  the  note  is  outlawed.  The  evidence  on  this  point  does  not 
establish  a  valid  gift,  in  my  opinion.  Neither  do  I  think  that  the 
statute  of  limitations  is  a  defense  in  this  proceeding.  2  Williams, 
Ex'rs,  619;  In  re  Bogart,  28  Hun,  466;  Rogers  v.  Murdock,  46  Hun, 
30;  In  re  Poster's  Estate,  15  Misc.  Rep.  175,  37  N.  Y.  Supp.  36. 
By  the  terms  of  the  will  the  testator — First,  gives  the  life  use  of  all 
his  property  to  his  wife;  second,  upon  the  termination  of  her  life 
estate,  he  directs  that  his  property  shall  be  equally  divided  among  his 
six  children,  each  child  to  have  the  use,  custody,  and  control  of  the 
one-sixth  part  of  said  estate  for  and  during  his  natural  life;   third, 
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apon  the  death  of  any  of  his  said  children,  he  givee  and  bequeaths 
unto  the  heirs  of  the  body  of  said  child  the  said  one-sixth  part  forever. 
By  the  fifth  clause  of  his  will  he  directs  as  follows: 

"Fifth,  the  part  or  share  which  any  of  my  children  shall  be  entitled  to  take 
a  life  Interest  of,  In  and  to  my  estate,  shall  not  In  any  way  be  liable  to  be 
seised,  taken,  or  In  any  manner  Incumbered  by  any  old  debt  or  claim  against 
any  or  either  of  my  said  children." 

It  would  appear  from  the  evidence  that  the  testator  had  advanced 
more  or  less  money  to  the  majority  of  his  children;  and,  while  it 
might  have  been  possible  for  the  executors  here  to  have  recovered 
upon  this  note,  if  an  action  had  been  brought  before  the  statute  of 
limitations  had  run,  I  do  not  think  that  under  this  provision  of  the 
will  I  can  allow  the  amount  of  this  note  to  be  taken  from  the  life 
use  which  M.  D.  Munson  has  in  the  undivided  sixth  of  testator^s 
eistate.    A  decree  may  be  entered  accordingly. 


C25  Mtee.  Rep.  597.) 

HEINRIOH  V.  MACK. 

(Oneida  County  Court    December,  1808.) 

L  Tbkakt  Holding  Oveb— Demand  vor  Rent. 

Under  Code  Civ.  Proc  §  2231,  subd.  2»  authorizing  a  summary  proceed- 
ing to  remove  a  tenant  who  holds  over  after  default  in  the  rent,  and 
demand  of  rent  has  been  made,  or  three  days'  notice  given,  requiring 
payment  of  the  rent  or  possession  of  the  premises,  a  demand  for  pay* 
ment  of  rent  made  on  the  premises  on  the  day  the  rent  became  due  is 
sufficient  to  sustain  the  proceeding,  without  giving  the  notice. 

2.  6amb— Wronqful  Eviction. 

A  wrongful  eviction  of  a  tenant  by  the  landlord,  from  the  whole  or  part 
of  the  premises,  suspends  the  landlord's  right  to  subsequent  rent,  or  to 
eject  the  tenant  for  its  niMipayment 

t  AppBAii— Rbview. 

A  finding  of  a  justice  of  the  peace  on  eonflictizfg  evidence  is  conclusive 
on  appeal  to  the  county  court,  though  against  the  weight  of  the  evidence. 

Appeal  from  justice  court. 

Action  by  Phoeba  Heinricb  against  Alvin  H.  Mack  for  the  posses- 
sion of  real  property.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Senn  &  Durham,  for  appellant. 
E.  J.  Brown,  for  respondent. 

DUNMOBE,  J.  Defendant  concedes  that  by  the  terms  of  the  lease 
1350  of  rent  became  due  on  the  1st  day  of  August,  1898,  and  was 
not  paid.  Def^idant  claims  the  proceedings  are  irregular,  because 
an  alternative  three-days  notice  was  not  served  upon  him  by  the 
landlord.  The  landlord  makes  no  claim  that  such  notice  was  served, 
but  she  contends  that  she  demanded  the  payment  of  the  rent  upon 
the  premises  from  the  defendant  the  day  it  became  due,  and  the  evi- 
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dcmce  will  snataiii  a  finding  to  that.efFect.  Such  demand  was  Buffideat 
to  fiUAtain  the  proceeding.  Code  Civ.  Proc.  §  2231,  snbd.  2;  Bristed 
y.  Harrell,  20  Misc  Rep.  348,  46  JN.  T.  Supp.  966;  Totman  t.  Heading, 
11  App.  Div.  264,  42  K  Y.  Supp.  217;  People  v.  Gross,  50  Barb.  231. 

Defendant  also  claims  that  the  landlord  refused  to  make  certain 
repairs  which  by  the  terms  of  the  lease  she  was  required  to  make, 
and  that  he  therefore  made  them,  and  that  he  should  have  been  al- 
lowed for  disbursements  so  made,  by  way  of  an  offset  upon  the  rent. 
This  is  true,  and  the  return  shows  that  defendant  was  allowed  by  the 
justice  the  sum  of  f  55.20.  The  evidence  was  somewhat  conflicting 
as  to  this  part  of  the  defense,  and  we  cannot  say  that  the  finding  of 
the  justice  was  less  favorable  to  the  defendant  than  the  evidence  re- 
quired. 

Another  ground  upon  which  defendant  resisted  the  proceeding  was 
that  he  claimed  he  had  been  evicted  from  a  portion  of  liie  leased  prem- 
ises. The  rule  is  well  settled  that,  when  a  landlord  wrongfully  evicts 
a  tenant  from  the  whole  or  any  part  of  the  demised  premises,  the 
rent  subsequent  to  such  eviction  is  suspended  until  the  expiration 
of  the  lease  or  restoration  to  the  tenant.  The  right  of  the  landlord 
either  to  recover  such  rent  during  such  period,  or  to  eject  the  tenant 
for  its  nonpayment,  is  also  suspended.  Edgerton  v.  Page,  20  N.  Y. 
283;  People  v.  Gedney,  10  Hun,  151;  Carter  v.  Bryon,  49  Hun,  299, 
1  N.  Y.  Supp.  905;  Christopher  v.  Austin,  11  N.  Y.  216;  Hamilton 
V.  Graybill,  19  Misc.  Rep.  521,  43  N.  Y.  Supp.  1079.  The  diffictllty  in 
applying  that  rule  to  this  case  is  that  Heinricb  testified  that  defendant 
consented  to  the  alleged  use  of  the  premises  in  question,  and,  if  de- 
fendant consented,  there  was  no  eviction.  Defendant  denied  such 
consent.  The  question  therefore  became  a  question  of  fact  for  the 
justice,  and  this  court  is  concluded  by  his  finding.  This  is  true  as 
to  all  the  questions  upon  which  the  evidence  was  conflicting.  Where 
the  evidence  before  the  justice  is  conflicting,  the  county  court  baa  no 
power  to  reverse,  even  though  the  finding  is  against  the  wdght  of 
evidence.  Rogers  v.  Ackerman,  22  Barb.  134;  Biglow  v.  Siuiders, 
Id.  147;  Campion  v.  Parker,  78  Hun,  284,  28  N.  Y.  Supp.  827;  Lud- 
lum  V.  Couch,  10  App.  Div.  603,  42  N.  Y.  Supp.  370;  City  of  Brooklyn 
V.  Brooklyn,  C.  &  N.  R.  Co.,  11  App.  Div.  168,  42  N.  Y.  Supp.  371. 

For  the  foregoing  reasons  the  final  order  must  be  affirmed,  ¥rtth 
costs. 

Order  affirmed,  with  costs. 
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<S5  3090.  Rep.  592.) 

In  re  CONNELLiVN. 

(Cuttaraugus  County  Court.    December,  1898.) 

1.  Poor  Pjcii60H8— Codktt  Chabaxt— Chaxgx  ov  Sbttlembnt. 

The  statuB  of  a  poor  person,  who  bad  been  supported  bj  the  county, 
while  residing  continuously  In  a  town  therein  for  more  than  a  year, 
under  Laws  1896,  c.  225,  S  42,  subd.  2,  making  a  poor  person  a  county 
charge  only  when  he  has  no  settlement,  is  not  affected  by  Poor  Law,  c. 
203,  as  amended  by  Laws  1897,  by  adding  section.  07  to  article  3,  pro- 
Tiding  that  a  poor  person  loses  his  settlement  In  a  town  by  continuous 
residence  elsewhere  for  one  year. 

2.  Same. 

A  poor  person  residing  in  a  town  for  a  sufficient  length  of  time  to 
aeqnlre  a  settlement  therein,  while  supported  by  the  county  In  his  own 
home*  ia  not  prevented  from  gaining  a  settlement  In  such  town  rendering 
It  liable  for  his  support,  by  Laws  1896,  c.  225,  fi  41.  providing  that  resAr 
dence  in  a  county  alms  house  will  not  operate  to  give  a  settlement  In  the 
town  of  such  residence. 

t.  Same— Alms  Housb— Pekmakekt  Relief. 

The  fact  that  a  county  has  paid  a  poor  person  $10  a  month  for  15 
years  Is  not  sufficient  to  show  that  he  required  permanent  relief,  within 
Laws  1886,  c.  225,  H  20,  2E,  46,  and  47,  roquidng  flBfih  persons  to  be 
supported  at  the  poor  house. 

4  6ak& 

Under  Laws  1896,  c.  225,  S  8,  subd.  12,  requiring  the  county  superin- 
tendent to  furnish  relief  to  the  county  poor  who  can  be  properly  pro- 
vicfed  for  other  than  at  the  county  alms  house  at  an  expense  not  exceed- 
ing that  of  their  support  at  such  alms  house,  the  superintendent  may 
furnish  support  to  such  poor  at  their  homes. 

\  STATirrBs— Rbtbal.  . 

A  statute  amending  a  former  statute  "so  as  to  read  as  follows"  repeals, 
by  implication  any  provisions  omitted  in  the  amended  law. 

6.  Same. 

A  provision  of  an  act  of  revision  expressly  repealing  all  provisions  of 
the  former  law  constitutes  an  absolute  repeal  of  omitted  provisions, 
ttiough  the  revision  does  not  affect  the  law  as  a  continning  act 

Proceeding  by  the  town  of  Salamanca  again&t  the  county  of  Cat- 
larangos  to  determine  the  settlement  of  one  Kate  Connellan,  a  poor 
person.  From  a  decision  of  the  superintendent  of  the  poor  of  said 
coonty  determining  that  such  person  was  not  a  charge  on  the  county, 
the  overseer  of  the  poor  of  the  town  of  Salamanca  appeals.    Affirmed. 

O.  W.  Cole,  for  town  of  Salamanca. 

J.  V.  Goodwill,  for  county  of  Cattaraugas. 

KBUSE,  J.  The  poor  person  has  resided  in  the  town  of  Sala- 
manca, in  this  county,  for  aboat  15  years,  and  during  nearly  this 
entire  period  of  time  has  obtained  relief  as  a  poor  person  from  the 
comity  of  Cattarai^uB,  she  having  applied  therefor  and  received  aid 
before  she  had  resided  one  year  in  the  town  of  Salamanca.  The 
superintendent  of  poor  of  the  county  had  during  the  tiofte  stated  paid 
her  at  the  rate  of  f  10  per  month  until  S^ytember  1,  1898,  at  which) 
time  he  discontinued  furnishing  relief  to  her,  and  notified  her  and 
the  oveneer  of  the  poor  of  the  town  of  Salamanca  that  further  reliei! 
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would  not  be  furnished  to  her  by  the  county.  The  overseer  of  the 
poor  of  the  town  of  Salamanca  applied  to  the  superintendent  of  poor 
to  re-examine  the  matter,  and  he  thereupon  made  the  decision  from 
which  this  appeal  is  taken. 

In  the  county  of  Cattaraugus  the  distinction  between  county  and 
town  poor  exists.  Until  the  revision  of  the  poor  laws  in  1896  the 
support  and  maintenance  of  this  poor  person  was  properly  chargeable 
to  the  county  of  Cattaraugus.  In  that  year  the  poor  law  (being  chap- 
ter 27  of  the  General  Laws)  was  enacted.  It  had  been  the  law  for 
many  years  that  no  person  could  gain  a  settlement  in  any  town 
without  having  resided  therein  for  one  year,  nor  could  he  gain  such 
settlement  while  being  supported  at  the  expense  of  another  town 
of  the  county;  after  gaining  a  settlement  in  a  town,  he  remained 
chargeable  to  that  town  until  he  gained  a  settlement  elsewhere.  But 
in  1897,  by  chapter  203,  the  legislature  amended  the  poor  law  by 
adding,  in  article  3,  an  additional  section  (section  57),  which  provides 
that  a  person  who  has  gained  a  settlement  in  a  town  or  city  loses  the 
same  by  a  continuous  residence  elsewhere  for  one  year.  In  the  stipu- 
lation of  facts  submitted  to  me,  it  appears  that  the  superintendent 
based  his  decision  upon  this  amendment,  and  the  decision  of  Judge 
Boss  in  Town  of  Onondaga  v.  City  of  Syracuse,  22  Misc.  Bep.  265, 
49  N.  Y.  Supp.  1116.  I  do  not  see,  however,  how  that  amendment 
or  the  decision  of  Judge  Boss  has  any  application  to  the  present  case, 
for  the  question  under  that  amendment,  and  involved  in  that  deci- 
sion, was  whether  the  poor  person  had  lost  his  settlement  in  the 
town  of  Onondaga,  and  gained  it  in  the  city  of  Syracuse,  by  residing 
in  that  city  one  year,  although  during  that  time  he  had  a  settlement 
in,  and  was  supported  by,  the  town  of  Onondaga.  Such  is  not  the 
question  involved  in  the  case  now  being  considered.  It  will  be  ob- 
served that  the  term  "settlement"  has  no  application  to  county  poor. 
It  is  only  when  a  person  has  no  settlement  in  a  town  or  city  that  he 
becomes  chargeable  to  the  county.  Subdivision  2  of  section  42  of  the 
poor  law  (Laws  1896,  c.  225),  which  relates  to  the  support  of  the 
poor  of  the  county,  provides  as  follows: 

"(2)  If  he  bas  not  gained  a  settlement  In  any  town  or  city  in  the  county  in 
which  he  shall  become  poor,  sick  or  infirm,  he  shall  be  supported  and  re- 
lieved by  the  superintendents  of  the  poor  at  the  expense  of  the  county." 

It  will  thus  be  seen  that  a  person  who  has  not  gained  a  settle- 
ment in  a  town  or  city  is  supported  at  the  expense  of  the  county,  ex- 
cept that  section  90  of  the  poor  law  provides  that  persons  who  have 
not  resided  60  days  in  a  county  are  state  poor.  I  do  not  see,  there- 
fore, how  the  status  of  this  poor  person  has  been  affected  by  the  amend- 
ment of  1897,  which  is  section  57  of  the  poor  law.  There  is,  however, 
another  change  contained  in  the  general  revision  of  the  poor  law, 
which  I  think  fixes  the  settlement  of  this  person  in  the  town  of  Sala- 
manca, and  thus  relieves  the  county  from  further  expense  of  her 
support.  Section  30  of  the  former  poor  law  (2  Bev.  St  [4th  Ed.]  marg. 
p.  621)  provides  as  follows: 

"But  no  residence  of  any  person  as  a  pauper  in  the  county  poor  house  or 
place  provided  for  the  support  of  the  poor,  or  in  any  town  while  supported 


Digitized  by  VjOOQIC 


County  Ct.)  in  re  connellan.  159 

at  the  expense  of  any  other  town  or  county,  shall  operate  to  give  such  pauper 
a  settlement  in  the  town,  where  such  actual  residence  may  be  had." 

The  only  provision  upon  that  subject  contained  in  the  poor  law 
aa  revised  in  1896  is  as  follows: 

"No  residence  of  any  such  poor  person  In  any  alms  house,  while  such 
person,  or  any  member  of  his  op  her  family  is  supported  .or  relieved  at  the 
expense  of  any  other  town,  city,  county  or  state,  shaU  operate  to  give  such 
poor  person  a  settlement  in  the  town  where  such  actual  residence  may  be/* 
Section  41. 

It  will  be  seen  that,  except  as  regards  residence  in  an  alms  house, 
this  provision  has  been  eliminated.  In  determining  the  question  of 
settlement  as  between  towns,  the  provisions  of  section  40,  which  pro- 
vide that  a  person  who  has  gained  a  settlement  shall  so  remain  until 
he  has  gained  a  like  settlement  in  some  other  town  or  city,  and  the 
provisions  of  section  57,  which  provide  that  such  settlement  may 
be  lost  by  a  continuous  residence  elsewhere  for  one  year,  should  not 
be  overlooked.  But  that  quiestion  is  not  now  here,  and  need  not  be 
decided.  The  question  here  is  between  a  town  and  the  county,  and 
it  stons  quite  apparent  to  me,  from  the  provisions  of  the  statute  to 
which  I  have  called  attention,  that  this  poor  person,  having  resided 
in  this  town  for  a  year  and  upwards,  has  gained  a  settlement  in  the 
town,  and  the  expense  of  her  support  and  maintenance  is  not  longer 
chargeable  to  the  county. 

It  is  urged  upon  the  part  of  the  town  that  under  the  law  it  is  the 
duty  of  the  superintendent  to  remove  to  the  county  alms  house  a  poor 
person  requiring  permanent  support,  and,  not  having  done  so,  the 
county  cannot  escape  liability  by  permitting  her  to  remain  in  the 
town  of  Salamanca.  My  attention  is  called  to  sections  20  and  23 
and  46  and  47  of  the  poor  law,  which  it  is  claimed  make  it  mandatory 
that  all  persons  requiring  permanent  relief  should  be  supported  at 
the  poor  house.  Assuming  that  such  claim  is  well  founded,  I  do  not 
think  that,  from  the  facts  as  disclosed  in  this  case,  it  can  be  said 
that  the  superintendent  failed  in  his  duty  by  omitting  to  remove 
this  poor  person  to  the  county  alms  house.  While  it  appears  that 
this  poor  person  has  received  assistance  from  the  county  for  nearly 
15  years  at  the' rate  of  f  10  a  month,  it  does  not  appear  to  what  extent 
this  has  been  the  means  of  her  support.  It  is  not  at  all  improbable 
that  she  has  not  received  support  from  other  sources;  nor  does  it 
appear  whether  she  has  a  family,  nor  whether  her  condition  is  liable 
to  be  permanent;  and  it  is  expressly  disclaimed  that  the  superin- 
taident  has  permitted  her  to  remain  in  the  town  for  the  purpose  of 
evading  the  law,  although  it  is  claimed  that  such  would  be  the  effect 
if  her  support  is  to  be  charged  to  the  town  in  the  future.  For  many 
years  it  has  been  the  practice  of  authorities  having  charge  of  the 
poor  to  aid  them  in  their  support  at  their  homes,  instead  of  sending 
them  to  tiie  alms  house.  In  many  instances  a  poor  person  may  be 
able  to  support  himself  to  some  extent,  and  yet  require  aid  from  the 
public,  or  his  relations  to  his  family  may  be  such  that  the  best  inter- 
ests of  the  poor  person  as  well  as  the  public  require  that  he  should 
receive  aid  at  his  home.    And  it  may  be  apparent  that  this  will  be 
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required  to  continne  for  some  time,  yet  I  am  not  aware  that  the  law 
in  such  case  maizes  it  mandatory  to  remove  such  person  to  the  ahns 
house.  I  think  the  question  of  the  pennanent  stq>port  of  poor  persons, 
and  of  their  removal  to  the  county  alms  house,  must  neeessarily  be 
largely  left  with  the  authorities  having  that  matter  in  charge.  I 
think  subdivision  12  of  section  3  of  the  poor  law  expressly  permits 
the  superintendent  to  furnish  su^.  >ort  to  this  poor  person  at  her 
home.  In  enumerating  the  duties  of  the  county  superintendents  of  the 
poor,  that  subdivision  provides  that  the  superintendent  shall  fur- 
nish **relief  to  such  of  the  county  poor  as  may  require  only  temporary 
assistance,  or  are  so  disabled  that  they  cannot  be  safely  removed  to 
the  county  alms  honse,  or  to  the  county  poor  who  can  be  properly  pro- 
vided for  eteewhere  than  at  the  county  alms  house  at  an  expense  not 
exceeding  that  of  their  support  at  such  alms  house."  I  think  the 
purpose  of  the  provision  in  the  poor  law  that  a  residence  in  the  alms 
house  should  not  operate  to  give  the  poor  person  a  settlement  in 
that  town  was  to  protect  the  town  in  which  an  alms  house  might  be 
located  from  becoming  chargeable  with  the  support  ot  persons  brought 
there  and  maintained  at  the  expense  of  the  county,  and  that,  in 
changing  the  provision  in  the  former  statute  by  omitting  a  like  pro- 
vision as  regards  persons  being  supported  in  a  town  at  the  expense 
of  a  county,  the  legislature,  in  effect,  repealed  the  latter  provision, 
so  that  now  a  poor  person  may  gain  a  settlement  in  a  town  or  city 
after  a  residence  of  one  year  therein,  although  supported  at  the  ex- 
pense of  the  county,  except  where  the  person  is  an  inmate  of  an 
alms  house.  While  it  is  true  that  a  repeal  by  implication  is  not 
favored,  yet  it  is  well  settled  that,  when  a  statute  amends  a  former 
statute  ''so  as  to  read  as  follows,"  it  of  itself  operates  as  a  repeal  by 
implication  of  inconsistent  provisions  of  the  former  law,  and  of  pro- 
visions omitted  in  the  amended  law.  In  re  Prime,  136  N.  Y.  347,  32 
N.  E.  1091.  But,  beyond  that,  it  will  be  seen  that  the  poor  law  of 
1896  expressly  repeals  all  the  provisions  of  the  former  law  to  which 
I  have  adverted.  While  this  general  revision  is  to  be  regarded  as  a 
continuing  act,  under  the  decision  of  the  courts,  as  \irell  as  under  the 
statutory  construction  law,  yet,  as  regards  the  omitted  provisions, 
the  revision  must,  in  eflfect,  be  regarded  as  an  absolute  repeal 

I  therefore  reach  the  conclusion  that  the  decision  of  the  superin- 
tendent of  the  poor  must  be  affirmed;  that  the  poor  person  has  a 
settlement,  under  the  law,  in  the  town  of  Salamanca,  and  the  expense 
of  her  support  and  maintenance  is  properly  chargeable  to  that  town, 
and  not  to  the  county  of  Cattaraugus.  Under  the  stipulation,  how- 
ever, no  costs  wiU  be  awarded. 

Decision  of  superintendent  affirmed,  without  costs. 
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(37  App.  DiT.  5W.> 

ABNOl4Di  ei  aJL  ▼.  B.  BOXHSCHII^P'B  SONS  OQ. 

(Supreme  Court,  Appellate  DlTislon.  First  Department    February  24,  1899.) 

LkaAS— AOBE9MJK9T  TO  HAKB  CoHTRACT. 

A  broker,  baying  authority  of  a  prospective  leasee  "to  close  the  lease" 
of  a  '^store"  at  a  certain  rental,  submitted  an  offer  of  said  sum  for  the 
«^rtore  and  basemant"  to  the  prospective  lessor,  who  stated  that  he  would 
rent  at  that  sum,  and  authorized  the  broker  "to  dose  the  lease."  The 
broker  then  wrote  the  lessee  that  he  had  closed  the  lease  for  "store  and 
basement,"  receiving  a  reply  that  It  was  satisfactory.  On  the  same  day 
he  prepared  to  draw  a  lease  of  ordlnacr  form.  The  lessee  never  took 
possession.  HtUd,  that  there  was  no  lease,  but  n^erely  an  agreement  for 
a  lease. 

Barrett,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  comity. 

Action  by  Milton  8.  Arnold  and  others  againj9t  the  R  Bothschild's 
Sons  Company*  From  a  judgment  entered  on  a  dismi&w^al  of  the 
oomplaiaty  and  from  an  order  denying  a  new*  trials  plaintiffls  appeal. 
AiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  (yBKlEN,  JJ. 

Herbert  R.  Limburger,  for  appellants. 

Mark  M .  Schleaeinger,  for  respondent 

BUMSEY,  J.  The  action  was  brought  to  recover  two  install- 
menta  of  rent  claJUned  to  be  d)a«  toi  tba  ftrm.  of  Morris.  Arnold  &  Ca 
upon  a  leaae  by  whdcb  Arnold  &  Ca  let  to  the  defendants  a  store 
in  the  city  of  New  York.  The  defendants,  who  had  never  taken 
posaeBBion  of  the  store  under  the  alleged  lease,  denied  that.apy  lease 
had  ever  been  made  between  the  parties,  and  the  question  presented 
was  Qftly  whether  a  completed  lease  had  ever  been  made.  No  evi- 
dence WM  given  by  the  defesidants,  and  the  case  staiida  s^Miy  upon 
what  w«8  proved  bgr  the  plaintlilB'  witnessesi  At  the-  dose  of'  the 
plaintiffii'  case  the  learned  justioe>  who  presided  at  the  trial  held 
thati  upon  the  facta  shown,  no  lease  was  ever  concluded  between  the 
parties^  but  that  the  agreement  sworn  to  was  simply  a  contract  to 
make  a  leaae,  which  had  not  yet  been  completed,  and  for  that  rea- 
son he  diraiissed  the  complaint.  Whether  that  ruling  was  proper 
is  the  only  qnestiiw  preaented  opofn  this  appeal. 

The  evidence  showed  that  the  principals  in  the  transaction  never 
had  any  consultation  with  regard  to  the  making  of  the  lease^  but 
all  negotiations,  ao  far  as  there  were  any,  were  conducted  by  one 
Tannenbaojn,  a  broker,  who  undertook  to  bring  the  parties  together 
and  complete  the  agreement;  and  the  case  stands  solely  upon  his 
evidence^  It  appears  that  the  firm  of  M.  Arnold  &  Co.  were  in  pos- 
session of  the  building,  or  a  portion  of  the  building,  at  472  Broad- 
way,  for  which  they  had  a  lease  which  expired  on  the  Ist  day  of 
February,  1888.  The  defendant  corporation  was  engaged  in  busi- 
ness in  the  city  of  New  York,  and,  as  Mr.  Tannenbaum  says,  desired 
to  reot  a  store  for  the  purposes  of  its  business.  It  had  had 
some  negotiations  upon  that  subject  with  Tannenbaum,  and  in  the 
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early  part  of  January  he  called  at  the  premises  of  the  defendant,  at 
1155  Broadway,  to  talk  with  its  officers  about  renting  a  store.  Be- 
fore that  they  had  had  in  view  a  store  at  543  Broadway,  with  re- 
gard to  which  they  had  been  conducting  some  negotiations,  which 
apparently  had  fallen  through.  The  officers  of  the  defendant,  who 
were  conducting  its  business  in  New  York  then,  spoke  to  Tannen- 
baum  about  the  store  occupied  by  Arnold  &  Co.;  and,  as  he  puts 
it,  he  said: 

"They  said  they  would  take  the  store  of  Mr.  Arnold,  if  I  could  get  it  for 
$5,000;  and  I  told  him  if  they  put  it  In  the  shape  of  a  proposition,— In  the  form 
of  an  offer,— I  would  endeavor  to  get  It  They  said  they  would  take  it  at 
$5,000,  Ijut  hurry  up;  it  is  late  in  January,  and  we  want  to  occupy  it  the  1st 
of  February.' " 

He  immediately  took  a  car,  and  went  down  to  Mr.  Arnold's  office. 
The  following  testimony  was  then  given: 

"Q.  Did  they  say  anything  to  you  about  closing  it  at  $6,000?  A.  Yes,  sir. 
Q.  Tell  us  what  they  said  about  that,— whether  they  authorized  you  to  close 
it  at  $6,000.  A.  If  I  could  get  the  other  store  for  $5,000  for  one  year,  they 
would  take  it,  and  they  authorized  me  to  close  it  The  language  was,  they 
authorised  me  to  take  it  at  $6,000.'* 

The  witness  then  stated  that  he  went  down  and  saw  Mr.  Morris 
Arnold,  since  dead: 

"I  said  to  Mr.  Arnold  that  I  had  Just  received  an  offer  of  $5,000  for  the 
store.  I  am  saying  what  I  told  Mr.  Arnold.  I  said,  *I  have  Just  received  an 
offer  for  $6,000  for  your  store  and  basement  from  R.  Rothschild's  Sons  Com- 
pany,' handing  him  the  card.  He  said,  *I  ought  to  get  $5,500,  which  I  am 
paying.'  I  said,  'Mr.  Arnold,  it  is  late  in  the  season;  you  had  better  do  it. 
I  can  get  you  a  store  for  $1,800  which  will  suit  you.'  He  said,  *Are  you 
sure?'  I  said,  'Yes,  sir.'  He  said,  *0n  that  statement,  I  will  rent  the  store 
for  $5,000  to  the  1st  of  February.*  He  said  he  would  rent  it  for  one  year  for 
$5,000.    He  authorized  me  to  close  It  then." 

After  some  further  conversation,  the  witness  said,  ^'He  said,  ^If 
that  is  the  case,  you  can  close  the  lease.' "  This  took  place  on  the 
9th  of  Janoaiy,  1892.  On  returning  to  his  office,  Tannenbaum  wrote, 
and  sent  by  a  meBsenger,  the  following  letter  to  the  defendants,  dat- 
ed on  that  day:  '^Gtents:  I  have  closed  the  lease  for  you  as  direct- 
ed, with  Mr.  Arnold,  for  store  and  base.,  472  Broadway,  for  one  year 
from  February  first,  1892,  at  |5,000  rental,  payable  monthly.  Yours, 
truly,  Leon  Tannenbaum."  The  messenger  who  delivered  that  let- 
ter brought  back  a  scrap  of  paper  upon  which  was  written  the  fol- 
lowing: "Mr.  T.:  Yours  received.  Mr.  B.  is  satisfied.  Yours,  etc., 
A.  M.  Rothschild."  Tannenbaum  further  testified  that  on  the  same 
day,  at  a  later  hour,  he  caused  to  be  sent  to  the  defendants  a  letter 
in  which  he  asked  them  to  inform  him  by  return  mail  under  what 
state  law  the  company  was  organized,  and  the  individual  names  of 
its  officers.  He  testified  that  he  wrote  this  letter  after  his  return 
from  having  his  conversation  with  Arnold,  for  the  purpose  of  get- 
ting the  information  to  enable  him  to  draw  a  lease,  and  that  he  in- 
tended to  draw  a  lease  in  the  ordinary  and  usual  form,  and  the  in- 
formation which  he  asked  from  the  defendants  was  for  the  purpose 
of  embodying  the  manner  in  which  the  lease  was  to  be  drawn.  It 
will  be  noticed  that  Tannenbaum,  at  the  time  of  his  first  direct  ex- 


Digitized  by  VjOOQIC 


Sup.  Ct.)  ARNOLD   V.   R.  ROTHSCHILD's   SONS    CO.  163 

amination,  in  which  he  stated  the  conversations  between  the  two 
parties  relating  to  the  lease,  does  not  say  that  the  Rothschilds  said 
anything  to  him  about  the  manner  of  paying  the  rent.  His  atten- 
tion having  been  called  to  that  upon  a  further  direct  examination, 
he  said  that  in  his  conversations  with  the  Rothschilds  it  was  stated 
that  the  rent  was  to  be  paid  monthly,  and,  having  been  asked  wheth- 
er that  manner  of  payment  was  also  mentioned  in  his  conversation 
with  Mr.  Arnold,  he  answered: 

^t  was  his  Instructions.  Q.  Both  the  monthly  payment  of  the  rent,  the 
daratlon  of  the  term,  and  the  amount?  A.  Yes;  I  had  made  his  lease  origi- 
nallj.  Q.  And  you  were  going  to  embody  these  things  in  a  written  agree* 
ment,  were  you?    A.  Yes,  sir." 

So  it  will  be  seen  that,  at  the  time  Tannenbaum  finished  his  con- 
versation with  Arnold  respecting  the  agreement,  he  supposed  that 
a  formal  lease  was  to  be  made;  and  he  expected  to  put  into  that 
lease  an  agreement  as  to  the  time  of  payment  of  the  rent  of  f  5,000, 
which  he  said  was  the  same  sum  agreed  upon. 

The  Rothschilds  never  took  possession  of  the  premises  under  the 
alleged  agreement.  The  9th  day  of  January,  1892,  was  Saturday; 
and  on  the  11th  the  Rothschilds  wrote  to  Tannenbaum,  saying  that 
it  would  be  impossible  for  them  to  use  the  Arnold  store.  After  the 
receipt  of  that  letter  no  effort  was  made  by  Tannenbaum  to  procure 
a  written  lease,  and  nothing  further  was  done  in  that  direction. 
Hnbsequently,  after  the  first  installment  of  rent  had  become  due, 
an  action  was  brought  for  it  by  these  plaintiffs  against  the  defend- 
ants, in  which,  upon  a  trial,  the  defendants  succeeded,  and  the  judg- 
ment entered  in  their  favor  was  affirmed  upon  appeal,  after  having 
been  modified  by  striking  out  a  statement  that  it  was  dismissed  upon 
the  merits,  and  inserting  in  place  of  it  a  statement  that  it  was  dis- 
missed with  the  same  effect  in  all  respects  as  though  the  defend- 
ants' motion  to  dismiss  had  been  granted  at  the  close  of  the  plain- 
tiffs' evidence;  thus  making  the  judgment  operate  merely  as  a  non- 
suit, instead  of  a  final  determination  of  the  rights  of  the  parties. 
Arnold  v.  R.  Rothschild's  Sons  Co.,  23  App.  Div.  221,  48  N.  Y.  Supp. 
854.  As  the  case  is  presented  here,  the  evidence  is  somewhat  dif- 
ferent from  that  presented  on  the  other  trial.  Therefore  the  de- 
cision of  the  appellate  division  upon  the  facts  there  appearing  can- 
not be  of  much  assistance  to  us. 

The  rule  ordinarily  is  that  whether  an  agreement  shall  be  con- 
strued to  operate  as  a  lease  in  prsesenti,  or  only  an  agreement  for 
a  lease,  depends  upon  the  intention  of  the  parties,  to  be  collected 
from  the  whole  contract.  Jackson  v.  Delacroix,  2  Wend.  433.  If 
the  agreement  contains  words  of  demise  in  prsesenti,  or  if  all  the 
terms  of  the  contract  are  included  in  the  agreement,  and  there  hus 
followed  an  actual  possession  of  the  premises  by  the  lessee,  it  would 
not  be  difficult  to  say  that  the  understanding  was  that  an  actual 
lease  had  been  made,  and  that  the  contract  was  not  a  mere  agree- 
ment to  make  a  lease  in  the  future.  But  if  all  the  terms  of  the  con- 
tract were  not  finally  agreed  upon,  or  if  there  is  upon  the  state- 
ment of  the  alleged  contract  between  the  parties  any  unsettled 
term,  or  if  any  of  the  terms  of  the  agreement  are  not  clear,  and  if 
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it  IB  uBderstood  between  the  parties  that  a  formal  lea^e  wasi  toi  be 
executed,  then  the  xnoutract  will  be  interpreted  as  an  agreement  to 
make  a  lease,  and  not  as  a  finally  concluded  lease  which  passes  to 
the  lessee  the  right  to  the  possession  of  the  premises,  and  which 
vests  to  the  lessor  the  right  to  recover  the  rent.  The^  contract,  as 
testified  to,  contains  no  e]:press  words  of  demise  by  which  a  .present 
interest  passed.  That  is  not  claimed*  But  it  is  said  that  author- 
ity given  to  Tannenbaum  "to  close  the  lease,"  which  was  all  the 
authority  either  party  gave  him,  necessarily  implied  that  the  con- 
tract was  complete,  so  far  ba  the  speaker  was  concerned^  when  Tan- 
nenbaum had  procored  o&e  party  to  accept  the  terma  offered  by^  the 
other.  We  do  not  think  so.  When  Arnold  authorized  Tannen- 
baum to  "close  the  lease>"  that  implied,  that  he  should  do  something 
yet  to  make  it  a  complete  leasa  He  had  still  to  "close  if  He 
haB  told  us  what  that  meant  when  hosiers  that  he  took  at  once,  the 
slips  to  prepare  a.focmal  instrusaeat  to  bet^ieeuted  by  both  parties, 
and  it  is  clear  that  he  did  not  suppose. that  his  duty  was  done  until 
such,  a.pap^  bad  hoesk  made*. 

It  is  claimed  by  the  appellants.  thAt  if  all  the  teems  of  the:  agree* 
ment  were  fijually  coachided.hetwaeo!  the;  pesrties^  so  that  nottiing 
remained  except  to  rednce  those  terms,  to  writing  and  exeonte  the 
writing,  the  contract  waa  completed,  although  it  was  uad^stood 
between  the  parties,  that  a  formal  lease  ahodld  be  executed.  It  is 
quite  true  that  where  a. valid. contract  has-been  made,  by  which  ike 
parties  understand  that  their  rights  are!  fioced^  sach.a  contract,  may 
be  enforced,  although  there  may  be  a^stipolaUoA  or  an  uadeostsnd- 
ing  betwoen  them  that  a  more  formal  contcact  shall  be  executed, 
Sanders  v.  Fruit  Co.,  144  N.  T.  209,  39  N.  E.  75.  Bat  it  is  esseatial 
to  the  enforcement  of  such  aa.  informal  contract  that  the  minds 
of  the  ^parties  should  have,  met  uppn  aU  the  terms,  as  well  aa  the  sub- 
ject-matter of  the  contract;  aAd.if  anytbing;  is  left  eyeci.ftM^  futnre 
consideration,  or  if  the  subject-^Buutter  does,  not  apfHsar.to  be.  under- 
stood alike  between  the  parties,  the  inloisaal  paper  camiot  form  the 
basis  of  an  agreement.  Nicholls  v.  Granger,  7  App.  Div*  113,  40 
N.  Y.  Supp.  99.  It  is. to. benotiisedi  that,  according  to  Mr.  Tannen- 
bajam's  testimony,  the  subject-matter,  of  the  lease  (that  is^  the  prem- 
isea  which  were  to  be  leaded),  did  not  seem  to  be  understood  pre- 
cisely alike  by  the  defendants  and  th6.plain.tijCEs>,  or  by  the  defendants 
and  himself.  He  says  expressly  that  the:  defendants:  told  him  that 
they  would  take  the  store,  if  they  could  get  it  for  |5,000.  He  is 
equally  explicit  in  saying  that  the.  proposition,  he  noade  to  Mr.  Ar- 
nold was  that  the  defendants  would  take  the  store  ajod  basement  at 
f 5^000.  There  is  considerable  difCerence.  between  these  two  prop- 
ositions, and  the  defendants,  having  offered  to  take  the  store,  would 
not  have  been  called  upon  to  accept  a  lease  of  the  store  and  base- 
ment; so  that,  upon  the  testimony  of  Tannenbaum.  himself,  it  is 
quite  clear  that  the  subject-matter  of  the  contract  between  the  par' 
ties  had  not  been  finally  agreed  upon.  As  the  rule  requires  that, 
where  the  complaint  has  been  dismissed  upon  the  testimony  of  the 
plaintiff,  only  the  most  favorable  inferences  must  be  drawn  in  favor 
of  the  plaintiff,  it  must.be  assumed,  undoubtedly,  that  at  the  time 
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of  Tannenbaum^s  conversation  with  the  Bothachilds  he  spoke  of  the 
fact  that  the  rent  was  to  be  payable  monthly.  But  yet  it  it  worthjr 
of  comsideration  that  when  he  was  relating,  in  order  as  it  occurred^ 
the  conversation  by  which  the  Bothsehitds  cavthorked  him  tx>  nego- 
tiate with  Arnold,  he  says  nothing  about  the  fact  tliat  the  rent  wa» 
to  be  payable  monthly.  This  illnstrates  the  danger  of  construing 
as  a  completed  contract  a  series  of  detached  conversations  had  by 
a  broker  with  principals,  in  which  he  is  endeavoring  to  bring  them 
together,  before  they  have  had  any  final  agreement  between  them- 
aelvea.  As  every  one  knows,  a  formal  lease  contains  many  stipula- 
tions which  are  not  found  in  the  contract  growing  out  of  the  con- 
versations which  Tannenbaum  had  with  these  parties.  All  those 
stipulations  have  an  important  effect  upon  the  rights  of  the  respec- 
tive parties,  and,  when  it  was  understood  that  such  a  formal  lease 
should  be  executed,  ft  would  be  necessary  that  the  preliminary  con- 
versations should  be  quite  full  Mnd  eoqdicit  as  to  the  terms  of  the 
contract,  before  the  parties  should  be  held  to  a  completed  contract, 
in  the  absence  of  what  they  had  agreed  should  be  the  final  evidence 
of  such  a  bargain.  In  the  case  of  Banders  v.  Fruit  Co.,  144  N.  Y. 
209,  39  N.  £.  75,  the  contract  between  the  parties  was  made  in  writ- 
ing. All  the  stipulations  which  they  had  agreed  upon  were  fully 
set  out,  and  the  court  held  that  because  of  that  fact  they  were 
bound,  although  they  expected  to  put  these  formal  stipulations  into 
another  fonn.  The  decision  of  the  court  in  that  case  was  put  ex- 
pressly xipon  the  ground  that  it  was  understood  between  the  parties 
that  the  contract  was  completed  by  the  correspondence  between 
them,  and  that  it  was  subsequently  to  be  put  into  a  single  writing 
simply  for  their  convenience,  and  for  the  purpose  of  furnishing  more 
satisfactory  evidence  of  the  arrangement  which  had  been  already 
finally  completed.  But  in  this  case  not'  only  is  it  apparent  that  the 
subject-matter  of  the  contract  was  not  the  same  in  the  minds  of 
both  parties,  but  it  is  also  apparent  that  it  was  to  be  finally  put 
into  writing  for  the  purpose  of  embodying  in  it  other  stipulations 
which  are  usually  embodied  in  writing  of  that  kind,  and  which  have 
a  considerable  effect  upon  the  rights  of  the  parties.  Undoubtedly, 
if .  as  a  result  of  the  conversation  which  had  been  had,  without  any 
further  writing  between  the  parties,  the  defendants  had  taken  pos- 
session of  the  store  and  basement,  thus  indicating  the  intention  of 
both  parties  that  the  final  arrangement  was  completed  without  any 
formal  lease,  a  different  question  would  have  been  presented.  But 
where  it  appears,  as  here,  that  the  parties  themselves  never  met; 
that  the  whole  transaction  was  conducted  by  an  agent,  who  leaves 
the  subject^matter  of  the  contract  in  some  doubt,  who  is  not  clear 
in  his  testimony  as  to  all  the  terms  of  the  lease,  and  whose  only 
authority  was  to  close  the  lease  which  he  himself  has  interpreted  aa 
authority  to  make  a  formal  lease  after  the  terms  of  the  arrangement 
had  been  substantially  understood, — ^the  talk  had  by  the  agent  is. 
not  to  be  construed  as  the  final  agreement  between  the  parties,  but 
limply  as  the  negotiations,  the  result  of  which  was  to  bring  about 
a  meeting  of  the  minds  for  the  purpose  of  enabling  him  to  reduce 
the  contract  to  writing  when  it  should  have  been  made.     It  ipiulte  . 
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true  tbat  the  learned  appellate  division  of  the  Second  department, 
in  referring  to  the  first  letter  of  Tannenbaum  to  the  defendants, 
on  the  9th  of  January,  and  the  receipt  of  it,  to  which  Roths- 
child's name  was  signed,  said  that  if,  in  addition  to  that,  there 
had  been  any  proof  that  Tannenbaum  had  actually  seen  the  plain- 
tiffs, and  made  the  agreement  set  out  with  them  in  his  letter,  there 
would  be  great  force  in  the  argument  that  the  transaction  amount- 
ed to  a  complete  lease..  That  saying,  however,  was  not  necessary  to 
the  determination  of  the  case;  and  it  entirely  overlooked  the  fact 
that  the  authority  to  Tannenbaum,  given  by  the  defendants,  was  to 
negotiate  a  lease  for  the  store,  while  the  actual  lease  which  he  did 
negotiate  was  for  the  store  and  basement,  which  is  an  entirely  dif- 
ferent thing.  It  may  be  said,  too,  with  reference  to  that  paper,  that 
it  is  merely  a  declaration  by  the  defendants  of  what  they  had  done,  and 
it  does  not  purport  to  be  any  part  of  a  contract  or  writing  for  the 
purpose  of  making  a  contract  between  the  plaintiffs  and  the  defend- 
ants. This  letter  was  delivered  and  the  answer  received  by  one 
McDonald.  There  was  no  testimony  on  his  part  given  to  show  that 
the  letter  was  received  by  either  of  the  Rothschilds  who  had  author- 
ity to  represent  the  defendants  in  this  regard,  or  that  it  was  signed 
by  either  of  them.  He  presumed  that  he  gave  it  to  Mr.  Rothschild, 
and  the  person  to  whom  he  handed  the  letter  gave  him  the  answer. 
But  it  is  not  signed  by  defendants,  and  he  does  not  pretend  to  know 
who  signed  it.  It  clearly  was  not  intended  by  Tannenbaum  to  rep- 
resent a  contract  between  the  parties,  because  it  contains  no  stip- 
ulations on  the  part  of  Arnold,  and  did  not  in  any  way  bind  him; 
nor  is  it  executed  by  Tannenbaum  as  his  agent,  or  on  his  behalf. 
The  only  legitimate  interpretation  that  can  be  given  to  it  is  that 
it  was  written  for  the  purpose  of  giving  to  the  defendants  informa- 
tion as  to  the  result  of  the  negotiation  which  had  been  had  at  that 
time,  so  that  they  might  know  what  to  expect  with  relation  to  the 
store  for  which  Tannenbaum  had  been  bargaining  in  their  behalt 

Upon  the  whole  case,  we  are  satisfied  that  the  agreement  as  tes- 
tified to  by  Tannenbaum  did  not  constitute  a  lease,  but  was  sim- 
ply an  agreement  to  make  a  lease,  which  was  subsequently  to  be  re- 
duced to  writing;  and  for  that  reason  neither  party  incurred  any 
liability  to  the  other  as  the  result  of  this  conversation,  and  there 
fore  this  action  cannot  be  maintained. 

The  judgment  and  order  appealed  from  must  therefore  be  affirmed, 
with  costs.    All  concur,  except  BARRETT,  J.,  dissenting. 

BARRETT,  J.  (dissenting).  I  am  constrained  to  differ  with  my 
brethren  in  this  case.  In  my  judgment,  a  prima  facie  case  of  a  com- 
pleted agreement  in  praBsenti  was  made  out.  There  was  at  least 
sufficient  proof  to  go  to  the  jury  upon  the  question  of  a  present,  com- 
pleted agreement.  It  will  not  do  to  pick  out  a  single  phrase  in  Tan- 
nenbaum's  narration,  and  conclusively  predicate  thereon  a  mere  in- 
choate agreement  for  a  lease  to  be  executed  in  futuro.  It  is  true 
that  Tannenbaum  testified  that  the  plaintiff  Arnold,  at  the  close  of 
the  crucial  interview,  said  to  him,  ^^If  that  is  the  case  [referring  to 
some  previous  observations  of  Tannenbaum*s  recommending  the  de- 
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fendants  as  tenants],  you  can  close  the  lease."  That  expression, 
however,  may  have  Implied,  and  may  well  have  been  understood  to 
mean,  'nTou  can  now  complete  the  bargain."  It  did  not  necessarily 
mean,  "You  can  draw  a  lease  for  our  final  consideration."  At  all 
events,  the  jury  might  have  looked  at  it,  in  connection  with  Arnold's 
preceding  language,  as  importing  a  present  agreement,  and  might 
have  found  that  the  word  '^lease"  was  loosely  used  as  a  layman's 
synonym  for  "renting."  As  there  was  a  nonsuit,  we  are  bound  to 
place  upon  the  testimony  such  inferences  as  are  most  favorable  to 
the  plaintiffs.  Arnold's  preceding  language  was  this:  "On  that 
statement  [a  statement  that  Tannenbaum  could  get  Arnold  another 
store  for  f  1,800],  I  will  rent  the  store  for  f 5,000  to  the  1st  of  Feb- 
ruary." Tannenbaum  added  that  Arnold  said  that  **he  would  rent  it 
for  one  year  for  f 5,000.  He  authorized  me  to  close  it  then."  Put- 
ting it  all  together,  the  jury  might  fairly  have  inferred,  had  the 
evidence  been  submitted  to  them,  that  the  formality,  of  an  unneces- 
sary written  lease  was  not  intended  to  be  a  condition  precedent  to 
a  binding  agreement.  There  was  undoubtedly  evidence  from  which 
the  jury  might  have  found  that  the  defendants  authorized  Tannen- 
baum to  take  the  plaintiffs'  store  for  them  at  f 5,000  per  annum,  pay- 
able monthly,  and  to  close  the  transaction  on  those  terms.  Aimed 
with  this  authority,  Tannenbaum  induced  the  plaintiffs  to  agree  to 
let  the  defendants  have  the  store  on  such  terms;  and  that,  it  seems 
to  me,  closed  the  transaction.  It  was  competent  for  the  jury  to  say 
that  the  minds  of  the  parties  met,  and  that  the  bargain  for  a  year's 
renting  was  then  complete.  Nor  can  incompleteness  well  be  pred- 
icated of  a  variation  between  the  defendants'  offer,  as  an  offer  for 
the  store,  and  the  plaintiffs'  acceptance,  as  for  the  store  and  base- 
ment, for  the  reason  that  Tannenbaum  immediately  notified  the  de- 
fendants by  letter  that  he  had  closed  for  the  store  and  basement, 
and  the  defendants  replied,  through  A.  M.  Rothschild,  expressing 
satisfaction.  This  satisfaction  was  quite  natural,  as  the  defendants 
thus  got  more  than  they  had  bargained  for,  not  less.  It  is  said  that 
the  evidence  of  the  delivery  of  this  letter  from  Tannenbaum  to  the 
defendants,  and  of  A.  M.  Rothschild's  reply  expressing  satisfaction, 
is  insufficient.  But  these  letters  were  introduced  in  evidence  with- 
out objection,  and  the  defendants  did  not,  either  during  the  trial, 
or  upon  their  motion  for  a  nonsuit,  question  the  proof  on  that  head. 
Their  point  was  that  the  letters,  though  proved,  did  not  complete 
the  renting.  But,  further,  the  jury  might  fairly  have  concluded 
that  the  defendants'  letter  to  Tannenbaum,  in  which  they  state  that 
they  "cannot  use  Arnold's  store,"  resulted  from  the  receipt  by  them 
of  Tannenbaum's  letter,  and  their  knowledge  of  A.  M.  Rothschild's 
reply  thereto.  It  was  for  the  jury^to  say  whether  this  last  letter  of 
theirs  was  written  to  stop  an  unfinished  negotiation,  or  was  an  at- 
tempt to  withdraw  from  the  situation  in  which  their  previous  note, 
expressive  of  satisfaction  with  the  bargain,  had  placed  them. 

Upon  all  the  evidence  adduced,  I  tinuk  there  was  a  question  for 
the  jury  upon  the  issue  of  a  completed  agreement,  and  that  the  com- 
plaint should  not  have  been  dismissed. 
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LAN6ER  ▼.  BERGfiR. 
(Snpreme  Oonrt,  Ai^eUate  DiviBion,  Ftvst  Department.    February  10,  1899.) 

PBAt71> — McnntT  LbIVT — EriDlBKOB. 

By  contract,  defendait  waB  to  advance  moafey  to  &.,  who  bad  agreed 
to  erect  a  building  for  plaintiff.  Plaintiff  claimed  tbat,  prevlons  to  bis 
agreement  with  H.,  defendant  Instructed  H.  to  increase  his  eetlmate 
$2,1500,  "which  he  did,  and  plaintiff  contracted  belieying  the  amount,  as 
Increased,  necessary  for  the  work.  H.  and  another  testified  that  in  the 
firat  payment  defeoAant  drew  a  cheek  for  $3,500,  which  plainttiOT  Indorsed 
and  gave  to  H.,  and  that  he  returned  it  to  defendant  and  recelTed  back 
a  chedc  for  $1,000.  Defendant  denied  «ucb  transaction,  but  failed  to 
produce  his  check  stub  book  in  response  to  a  subpoena.  The  $3,500  check 
waa  cashed  by  R,  Defendant  testified  th&t  R.  paid  H.  the  amount  of  the 
cheok,  less  $825,  which  was  paid  to  defendant  for  attorney's  fees,  which 
plaintiff  had  authorised  him  to  deduct  out  of  the  first  payment.  The 
agreement  between  plaintiff  and  defendant  provided  that  defendant  was 
to  pay  such  attorney's  fees.  HfHd,  that  a  preponderance  of  the  evidence 
was  for  plaintiff,  and  he  was  entitled  to  recover  the  $2,500,  or  to  be 
credited  therewith. 

Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  Langer  against  Morris  Berger.  From  a  judg- 
ment directing  defendant  to  pay  an  amount  on  an  account  stated,  and 
dismissing  the  complaint  as  to  equitable  relief,  plaintiff  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O^BEIEN,  and  INGRAHAM,  JJ. 

Harold  Nathan,  for  appeUant. 
Henry  M.  Goldfogle,  for  respondent. 

O'BRIEN,  J.  The  action  was  brought  to  have  am  account  stated 
(by  which  it  appeared  that  f 327  was  due  to  the  plaintiif)  reopened 
and  adjusted,  on  the  ground  of  fraud  on  the  part  of  the  defendant 
previouB  to  the  stating  of  the  account.  l?he  plaintiff  owned  property 
on  Clinton  street  and  Rutger  place,  and,  being  desirous  of  erecting  a 
building  thereon,  made  an  agreement  with  the  defendant  by  which 
the  latter  was  to  advance  money  ^as  required  for  the  contractor,  and 
in  return  was  to  receive  certain  mortgages  and  cash  payments.  The 
account  stated  showed  that  the  defendant  chiimed: 

For  cash  adVttnced $15,400 

Interest 350 

Fees,  etc 1,900 

Total    : $17,650 

And  that  he  had  received  from  the  plaintiff: 

Mortgage    $16,000 

Mortgage 1,000 

Oash   •. 9tl 

Total    17,977 

Leaving  a  balance  due  the  plaintiff  of $     327 

The  account  was  accepted  by  the  plaintiff  as  true;  but  the  com- 
plaint alleges  that  the  plaintiff  subsequently  discovered  that  the 
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defeodaat,  instead  of  paying  the  amount  named  to  be  paid  to  the 
contractor  for  the  plaintiff,  bad  added  to  the  contsactor'a  price  a 
bonna,  which  he  took  for  himeelf,  representing  to  the  plaintiff  that 
the  contractor^  price  was  the  larger  amount  Equitable  relief  is 
asked  for  this  alleged  fraud. 

It  appears  that  the  plaintiff  had  made  a  written  agreement  with 
one  Hoffman,  -a  mason,  who  was  to  erect  the  building,  aided  by  Mar- 
gowitz,  who  was  to  -do  the  carpenter  work,  by  which  the  plaintiff 
agreed  to  pay  Hoffman  f 29,900  for  certain  work.   The  plaintiff  claims 
that  the  defendant  had  instructed  Hoffman  to  increase  his  estimate, 
which  was  first  given  to  the  plaintiff  at  f  27,400,  to  |29,900,  the 
defendant  to  have  the  additional  f 2,500  as  his  bonus;  that  this  was 
done,  the. plaintiff  believing  that  |29,900  was  really  necessary  for 
the  work;  that,  in  the  first  payment  made,  the  defendant  drew  a 
check  for  |3,500,  which  the  plaintiff  indorsed  and  gave  to  Hoffman, 
who  dnunediately  returned  it  to  the  defendant,  and  received  back  a 
check  for  !|1,000,  the  defendant  thus  securing  to  himself  |2,500  fraud- 
ulently.    This  statement  was  sworn  to  by  the  mason,  Hoffman, 
and  the  carpenter,  Margowitz,  but  was  denied  by  the  defendant,  who 
testified  that  there  was  never  any  f  1,000  check  drawn.    The  defend- 
ant did  not,  however,  produce  his  check  stub  book,  although  a  sub- 
poBBA  duces  tecum  was  served  on  him  to  do  so;   he  alleging  some- 
what incoherently  that  he  could  not  find  the  stub  book, — that  it 
was  lost  or  destroyed.    The  check  for  f3,500  was  indorsed  by  the 
plaintiff,  Hoffman,  and  the  defendant's  brother-in-law,  Rosenthal, 
and  the  last  named  presented  it  at  the  bank  for  payment.    Rosenthal 
was  not  produced  as  a  witness,  but  the  defendant  testified  that  Ro- 
senthal paid  to  Hoffman  the  amount  of  the  check,  less  the  sum  of  f  925, 
which  was  paid  to  the  defendant  for  lawyer's  fees,  etc.    The  defend- 
ant further  testified  that  the  plaintiff  had  told  him  to  deduct  the 
fees,  and  that  Hoffman  should  pay  them  out  of  the  first  payment, 
the  plaintiff  having  so  agreed  with  Hoffman.    This  latter  agreement 
is  denied,  and  the  original  written  agreement  between  tlie  plaintiff 
and  defendant  expressly  provides  that  the  defendant  should  pay  such 
expenses,  and  in  fact  the  stated  account  includes  them.    In  addition 
to  evidence  bearing  upon  the  one  question  presented  on  this  appeal, 
as  to  the  right  of  the  plaintiff  to  recover  the  sum  of  f  2,500,  which  he 
insists  the  defendant  had  not  advanced  to  him,  but  which  the  de- 
fendant claimed  he  had  advanced,  there  was  considerable  testimony 
regarding  the  other  items  of  the  account,  which  were  thus,  to  a 
large  extent,  re-examined.    At  -the  close  of  the  case  the  learned  trial 
judge,  relying^  upon  his  recollection  of  the  testimony  and  the  credi- 
bility of  the  witnesses  produced,  and  without  further  taking  the 
case  under  consideration,  then  and  there  decided  that  the  plaintiff 
was  not  entitled  to  any  equitable  relief.    Ordinarily,  where  such  a 
conclusion  is  reached  upon  conflicting  testimony,  we  should  not  in- 
terfere.   By  a  review  of  the  record,  it  appears  reasonably  certain 
that  upon  the  trial,  which  required  a  consideration  of  a  number  of 
other  items  in  the  account  besides  the  one  of  ^,500,  which  included 
the  |2,500  in  dilute,  no  satisfactory  determination  as  to  this  item 
was  reached;   owing,  no  doubt,  to  the  confusion  produced  by  the 
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examination  in  open  court  of  the  entire  dealings  between  the  parties. 
Segregating,  as  we  have  attempted  to  do,  the  testimony  bearing  di- 
rectly upon  the  sum  of  |2,500,  out  of  which  the  plaintiff  claims  to 
have  been  defrauded,  we  think  that  he  has  established  his  contention 
by  a  preponderance  of  evidence.  Whatever  criticism  is  to  be  niade 
upon  the  credibility  of  Hoffman,  who  was  a  party  to  the  fraud,  if  it 
was  perpetrated,  or  of  Margowitz,  of  whom  it  was  suggested  that 
the  release  of  a  judgment  was  to  be  made  as  a  consideration  of  his 
returning  from  Massachusetts  and  testifying  on  the  trial,  still,  their 
direct  and  positive  testimony,  in  addition  to  that  given  by  the  plain- 
tiff, confirmed  as  it  is  by  the  written  agreement  bearing  upon  the  ques- 
tion of  the  payment  of  fees,  is  not  satisfactorily  met  by  the  denial  of 
the  defendant,  accorai)anied  as  it  was  by  his  version  of  the  transac- 
tion. From  the  defendant's  own  testimony,  it  would  appear  that  he 
had  destroyed  the  stub  of  his  check  book,  and  the  small  memoran- 
dum books  in  which  he  claimed  to  have  kept  his  accounts;  and  this 
he  gave  as  a  reason  for  not  complying  with  the  subpoena  duces  tecum, 
requiring  him  to  produce  the  |3,500  check  and  the  |1,000  check, 
which,  if  present,  would  have  conclusively  established  the  plaintiff's 
contention.  It  may  be  that  no  |1,000  check  was  given,  or  that  the 
transaction  relating  to  the  first  payment  of  f2,500  did  not  include^ 
as  claimed  by  the  plaintiff,  a  bonus  of  |2,500,  which  the  defendant 
surreptitiously  and  fraudulently  obtained;  but  the  explanation  given 
for  the  failure  to  produce  either  the  check  stub  or  the  account  books 
was  very  significant,  and  necessarily  militates  against  the  force  of 
the  defendant's  denial.  In  addition,  we  have  the  fact  conceded  that 
the  defendant's  check  to  Hoffman  was  subsequently  indorsed  by  the 
defendant's  brother-in-law,  who  drew  the  cash  thereon,  instead  of 
having  the  check  go  through  the  bank  in  the  regular  course.  There 
was  some  testimony — particularly  that  of  the  defendant's  attorney — 
tending  to  show  that  the  only  money  taken  by  the  defendant  out  of 
the  first  payment  was  about  f900,  which  was  to  meet  lawyer's  feea 
and  brokerage;  but  this  statement  is  met  by  the  written  agreement 
relating  to  tiie  advances  to  be  made  by  the  defendant,  which  pro- 
vides that  such  charges  should  be  assumed  by  the  defendant. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


(25  Misc.  Rep.  770.) 

McCALL  CO.  V.  RBINHARDT  et  al. 

(Supreme  Court,  Appellate  Term.    January  23,  1899.) 

Appeal— Rbv  I EW— Stipulations. 

A  stipulation  of  the  parties  that  if  the  trial  court  should  find  that  the 
contract  in  dispute  was  valid,  and  that  a  notice  given  by  defendant  was 
insufficient  to  terminate  it,  and  that  plaintiff  was  entitled  to  recover, 
then  Judgment  should  be  entered  for  plaintiff,  otherwise  judgment  for 
defendant,  precludes  a  review  of  the  question  of  the  measure  of  damages 
on  appeal. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Third  district. 
Action  by  the  McCall  Company  against  Beinhardt  &  Co.    Prom  a 
Judgment  for  plaintiff,  defendants  appeal.    Affirmed. 
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Argaed  before  BEEKMAN,  P.  J.,  and  6ILDEBSLEEVE  and  GIE- 
GEBIGH,  JJ. 

James  B.  Sheehan,  for  appellants. 
William  A.  McQoaid,  for  respondent. 

BEEKMAN,  P.  J.  We  think  that  the  instrument  sued  on,  styled 
the  "contract  order,"  was  a  complete  agreement,  containing  all  the 
requisite  elements  to  constitute  a  binding  obligation.  It  was  undoubt- 
edly accepted  by  the  plaintiff.  Indeed,  its  signature  to  the  so-called 
guaranty  at  the  foot  of  the  paper  is  incontestable  evidence  of  the 
fact,  and  was,  in  effect,  a  subscription  to  the  contract  to  which  it 
i-efers.  Although  the  "contract  order"  does  not  in  express  terms 
contain  a  stipulation  on  the  part  of  the  plaintiff  to  manufacture  and 
deliver  to  the  defendants  the  articles  therein  described,  we  think  that 
there  was  such  an  obligation,  according  to  the  tenor  of  the  instru- 
ment, and  that  there  w«fe  therefore  sufficient  consideration  to  support 
the  engagement  into  which  the  defendants  entered.  Service  Co.  v. 
Hartung  (Ck)m.  PI.)  19  N.  Y.  Supp.  233.  The  defendants  therefore 
had  no  right,  as  a  matter  of  law,  to  terminate  the  contract  at  will 
before  the  time  specified  for  its  duration  had  elapsed. 

The  question  of  the  measure  of  damage  for  the  breach  is  not  an 
open  one  here,  in  view  of  the  stipulation  of  the  parties,  which  appears 
hi  the  record,  that  if  the  trial  court  should  find  that  the  contract  was 
a  valid  one,  that  the  notice  given  by  the  defendants  to  the  plaintiff 
was  insufficient  to  legally  terminate  the  same,  and  that  the  plaintiff 
was  entitled  to  a  recovery,  "then  judgment  shall  be  entered  for  plain- 
tiff, otherwise  judgment  for  defendants."  The  only  interpretation 
which  can  properly  be  given  to  this  stipulation  is  that  if  tiie  court 
should  find  in  favor  of  the  plaintiff  upon  the  questions  of  law  speci- 
fied, and  that  plaintiff  was  therefore  entitled  to  recover,  judgment 
should  be  entered  accordingly  for  the  amount  of  the  claim.  This 
was  done,  and,  as  the  court  properly  decided  the  issues  in  favor  of  the 
plaintiff,  it  follows  that  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(26  Misc.  Rep.  414.) 

8PIBQBL  V.  PACIFIC  MAIL  S.  S.  CO. 
(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

GaBBIBBS— LlABIIilTT  TO  CONSIGNBB— RbPLEYIN    BT  SHIPPER. 

The  mere  fact  that  a  shipper  of  goods  replevied  them  while  In  the 
carrier's  hands  does  not  exonerate  the  carrier  from  liability  to  the  con- 
signee, who  was  not  notified  of  the  replevin  action. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  district. 

Action  by  Morris  Spiegel  against  the  Pacific  Mail  Steamship  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  JJ. 

Clifford  Seasongood,  for  appellant* 
Abram  I.  Elkus,  for  respondent. 
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LE VENTKITT,  J.  On  the  14th  day  of  April,  18»2,  ^e  John  Crel- 
lin  shipped,  on  a  steamer  of  the  defendant  company,  10  barrels  of 
brandy  to  the  firm  of  Saitta  &  Co.,  of  New  York  City,  and  the  de- 
fendant thereupon  issued  its  bill  of  lading  in  the  usual  foim,  condi- 
tioned for  the  delivery  of  the  brandy  to  Saitta  &  Co.^  or  to  their 
assigns,  upon  the  payment  of  the  freight  charges.  On  the  3d  day  of 
May,  1892,  Saitta  &  Co.,  the  consignees,  obtained  a  loan  in  the  sum 
of  1 1,300  from  the  plaintiff,  and,  thereupon  having  indorsed  in  blank, 
deposited  with  him,  as  collateral  security  for  the  repayment  of  said 
loan,  certain  bills  of  lading,  including  the  one  in  question,  and  at  the 
same  time  executed  and  delivered  to  the  plaintiff  an  agreement  pro- 
viding, in  the  event  of  default,  for  the  application  by  the  plaintiff 
of  the  brandy  to  the  repayment  of  the  loan.  Saitta  &  Co.,  having 
failed  to  meet  their  obligation  as  agreed,  the  plaintiff,  between  the 
Gth  and  8th  days  of  July,  1892,  tendered  to  the  defendant  the  agreed 
amount  of  freight  charges,  and  demanded  the  delivery  to  him  of  the 
brandy.  The  defendant  having  refused  to  comply,  the  plaintiff,  on 
the  1st  day  of  July,  1898,  instituted  this  action  to  recover  the  value 
of  the  brandy.  To  the  plaintiff's  complaint  the  defendant  orally 
pleaded  a  general  denial,  the  statute  of  limitations,  and  res  adjudicata. 
To  sustain  its  contention,  the  defendant  offered  evidence  of  the  sur- 
render by  it,  in  the  month  of  May,  1892,  of  the  brandy  in  controversy 
to  the  sheriff  of  the  city  and  county  of  New  York,  in  obedience  to  a 
requisition  issued  to  him  in  an  action  of  replevin  brought  against  the 
defendant  by  the  shipper  John  Crellin,  and,  to  sustain  its  contention 
in  that  behalf,  submitted  the  affidavit,  requisition,  and  return  in  that 
action.  It  appeared  that  the  defendant  had  yielded  to  the  writ,  and 
that  the  sheriff  had,  on  the  27th  day  of  May,  1892,  delivered  the 
brandy  to  John  Crellin.  At  the  close  of  the  trial,  the  defendant  in- 
sisted that,  having  delivered  the  property  under  the  compulsion  of 
legal  process,  it  was  exonerated  from  liability  to  the  plaintiff,  and 
further  that,  more  than  six  years  having  elapsed  since  the  plaintiff's 
cause  of  action  accrued,  the  statute  of  limitations  applied.  The  con- 
tention of  the  defendant,  that  its  compulsory  submission  to  the  re- 
plevin process  relieved  it  from  all  responsibility,  gives  rise  to  the 
main  question  to  be  determined  upon  this  appeal.  While  it  is  well 
established  that  the  defense  of  jus  tertii  is  available  to  a  common 
carrier,  it  is  equally  well  settled  that  the  carrier  does  not  discharge  his 
obligation  to  the  consignee,  with  whom  he  has  made  the  contract,  by 
simple  delivery  to  the  officer,  or  by  standing  idly  by  until  the  process 
has  impounded  the  goods,  and  through  it  the  adverse  claimant  has 
appropriated  them  by  the  judgment  of  the  court.  Bobinson  v.  Rail- 
road Co.,  16  Fed.  57.  It  has  been  intimated  that  the  carrier  must 
defend  the  title  of  his  bailor  against  adverse  claims,— or,  what  is 
equivalent,  surrender  at  his  peril  to  any  but  a  paramount  owner, — 
and  that  he  can  And  relief  only  by  resort  to  a  court  of  equity,  by  a  bill 
of  interpleader,  where  there  is  a  controversy  concerning  the  ownership, 
Banfield  v.  Haeger,  45  N.  Y.  Super.  Ct.  428;  Willner  v.  Morrell,  40 
N.  Y.  Super.  Ct.  222,  226.  The  current  of  authority  is,  however,  that 
the  carrier  shall  give  notice  to  the  consignee  if  be  is  to  be  protected 
by  legal  process  against  the  consequences  of  nondelivery,  some  cases 
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holding  that  such  notice  mast  be  immediate.  The  authorities  in  this 
state  sustain  the.pcinciple  that  a  bailee  for  reward  cannot  relieve  him* 
self  of  reeponfiibility  for  failure  to  deliver  the  property  of  the  bailor 
when  called  for,  simply  by  showing  that  the  property  was  taken  out 
of  his  custody  under  the  authority  of  valid  legal  process,  but  he  must 
also  show  that  he  gave  notice  of  that  fact  to  the  owner.  In  Bliven 
T.  Bailroad  Co.,  36  N.  Y.  403,  it  is  said  that  seizure  by  legal  process 
ezdwes  the  carrier,  '^provided  the  bailor  is  promptly  notified  of  such 
taking."  In  S<5ran!tom  v.  Bank,  24  N.  Y.  424,  427,  we  find  the  fol- 
lowing language:  'It  is  doubtful  whether  the  bailee  has  a  right  to 
yield  to  regular  legal  proceedings  without  defending,  or  at  least  noti- 
fying the  bailor  of  such  proceedings."  To  same  effect,  Transportation 
Co.  v.  Barbeir,  56  N.  Y.  544;  Bliven  v.  Railroad  Co.,  36  N-  Y.  403; 
Boberts  v.  Safe-Deposit  Co.,  123  N.  Y.  57,  25  N.  E.  294;  Van  Winkle 
y.  Steamship  Co.,  37  Bajrb.  122;  livingston  v.  Miller,  48  Hun,  232. 
No  evid^ce  was  introduced  upon  the  trial  of  the  case  at  bar  uponi 
the  subject  of  notice  or  effort  to  give  notice,  either  to  the*  conai^iee 
or  to  the  pbintiffj  of  the  replevin  proceedings,  or  of  delivery  there* 
under  by  the  defendant  to  the  sheriff,  but  the  defendant  assumed  that 
the  mere  production  of  the  records  of  that  snit  constituted  a  good 
defense.  Such  records  alone  are  insufiicient  to  establish  the  defense 
here  interposed.  Mierson  v.  Hope,  32  N.  Y.  Super.  Ct.  561.  ThB 
c<HiclQ8ioQ  follows  that,  in  view  of  the  omission  to  give  notice,  the 
mere  taldng  by  legal  process  does  not  exonerate  the  defendant  from 
liabiiity.  Thfere  ia-no  force  in  the  contentioa  that  the  statute  of:  lim- 
itations defeats  the  plaintiff's,  daim^  as  the  cawe  o<  aetiont  arose  upptt 
demand  made,  between  the  6th  and  8th  days  of  July,  1883,.  and  this 
action;  was  admittedly  instituted  on  the  Ist  day  of  Jtt\7,  1898.  The 
judgment  must  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs  to  the  respondent.    All  concur. 


REGEXER   V.   HUBBARD. 
(Supreme  Court,  Trial  Term,  New  York  County.    November,  1SQ8.1 

L    ISSfmANCB— SCBSGBIFTION  TO  StOGK— FrAUD  OF  PrOMOTEB— DEFENSES. 

Tbe  fraud  o£  a  promoter  of  an  insurance  corporation  In  inducing  a 
subscription  to  its  stoclc  furnishes  no  defense  to  an  action  by  Its  re- 
ceiver in  behalf  of  creditors  to  recover  an  assessment  against  such  sub- 
scriber. 
1  Sams— £aTK)FPBX<  to  Djbnt  Oboan nation. 

The  subscriber  cannot  question  the  validity  of  the  incorporation,  where 
It  has  been  approved  by  the  insurance  department,  and  commenced  busi- 
ness and  incurred  Uablllties  in  Its  corporate  name. 

Action  by  Louis  C.  Regener,  as  receiver  of  the  Equitable  Mutual 
Fire  Insurance  Corporation  of  New  York,  against  one  Hubbard,  on  a 
capital  stock  note  executed  by  him.    Judgment  for  plaintiff. 

Wallach  &  Cook,  for  plaintiff. 

Kenneson,  Grain  &  Ailing,  for  defendant 

McADAM^  J.  The  action  is  by  the  receiver  of  the  Equitable  Mutual 
Fire  Insurance  Corporation  of  New  York  on  a  capital  stock  note  given 
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by  the  defendant  to  assist  in  effecting  the  organization  of  the  corpora- 
tion under  the  insurance  laws  of  the  state.  The  capital  stock  of 
such  a  corporation  is  a  trust  fund  for  the  payment  of  its  creditors,  and 
where,  as  in  this  instance,  the  rights  of  innocent  third  i)ersons  attach, 
a  fi-aud  or  breach  of  contract  committed  by  a  promoter  to  induce  the 
subscription  furnishes  an  original  subscriber  no  defense  to  an  action 
by  a  receiver  of  the  corporation,  representing  its  creditors,  to  recover 
an  assessment  upon  the  member's  note.  Qazette  Go.  v.  Jones,  30  App. 
Div.  316,  51  N.  Y.  Supp.  973;  Mor.  Priv.  Corp.  (2d  Ed.)  §  842.  ISiis 
upon  the  elementary  ground  that,  where  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  a  third  person,  the  loss  faUs  upon  him  who 
first  gave  the  credit.  Nor  can  a  member  question  the  validity  of  the 
incorporation  after  all  the  documents  necessary  to  complete  it  have 
been  filed  with  the  superintendent  of  insurance,  and  the  corporation, 
with  the  approval  of  the  insurance  department,  has  commenced  busi- 
ness and  incurred  obligations  in  its  corporate  name.  It  became  at 
least  a  de  facto  corporation,  and  this  is  as  effective  for  present  pur- 
poses as  if  it  had  become  a  corporation  de  jure.  Aspinwall  v.  Sacchi. 
57  N.  Y.,  at  page  338;  Field,  Corp.  §  92;  Cook,  Stock  &  S.  §  184. 
These  conclusions,  founded  on  well-settled  principles,  are  in  accord 
with  the  decision  of  the  appellate  division  in  Raegener  v.  McDougalU 
53  N.  Y.  Supp.  484,  which  controls  the  disposition  of  this  case.  True, 
the  defendant  there  was  a  director  who  had  recognized  the  corporate 
existence,  but  that  only  furnished  an  additional  reason  why  he  should 
be  hdd.  The  principles  decided  in  that  case  apply  as  well  to  an  orig- 
inal subscriber  who  did  not  become  a  director  as  to  one  who  did. 
The  plaintiff  is  entitled  to  judgment  for  |439.80.  Sixty  days'  stay 
of  execution,  and  60  days  to  make  a  case  after  service  of  notice  of 
entry  of  judgment. 


(26  Misc.  Rep.  311.) 

REGENBR  V.  PHILLIPS. 

(Supreme  Court,  Trial  Term,  New  York  Oounty.    February  14,  1899.) 

1.  Mutual  Insurance— -Rbcki vers— Reinsured  Losses — Liability  of  Makrr 

OF  Capital  Stock  Note. 

The  maker  of  a  capital  stock  note  to  a  mutual  insurance  corporation 
is  chargeable  with  reinsured  losses,  where  the  companies  which  reinsured 
the  corporation  are  insolvent,  since  their  failure  did  not  relieve  the  cor- 
poration of  its  liability  to  its  policy  holders. 

2.  Same— Assessments. 

Where  losses  on  policies  were  incurred,  and  had  been  ascertained  iu 
accordance  with  the  insurance  law  (2  Rev.  St  [9th  Ed.]  p.  1179,  |  lie), 
and  adjusted  by  the  officers  of  a  mutual  company,  before  the  appoint- 
ment of  a  receiver,  they  are  so  fixed  as  to  justify  the  receiver's  including 
them  in  assessments  against  the  makers  of  capital  stock  notes. 

8.   SAMB— UNBARNfiD    PrBMIUMS. 

Where  the  charter  and  by-laws  of  a  mutual  Insurance  company  exclude 
from  membership  all  policy  holders  who  are  not  makers  of  capital  stock 
notes,  a  policy  holder  who  pays  a  cash  premium  is  entitled  to  a  return  of 
unearned  premiums  on  a  canceled  policy;  and  a  receiver  of  such  a 
company  may  assess  the  makers  of  capital  stock  notes  for  the  payment 
of  such  premiums. 

Action  by  Louis  C.  Kegener,  receiver  of  the  Ecinitable  Mutual  Fire 
Insurance  Corporation  of  New  York,  against  Ward  Phillips,  to  recover 
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an  assessment  levied  upon  a  capital  stock  note  executed  by  defendant 
on  the  organization  of  the  corporation.    Judgment  for  plaintiff. 

Wallach  &  Cook,  for  plaintiff. 

Foley  &  Wray,  for  defendant. 

McADAM,  J.  Plaintiff,  as  the  receiver  appointed  by  the  court  in 
the  sequestration  proceedings  against  the  Equitable  Mutual  Life  In- 
sarance  Corporation  of  New  York,  succeeded  to  the  rights  of  the  di- 
rectors, including  their  power  to  levy  assessments  upon  the  capital 
stock  notes  of  tilie  corporation.  Shaughnessy  v.  Insurance  Co.,  21 
Barb.  605;  Williams  v.  Babcock,  25  Barb.  109;  Sands  v.  Hill,  42 
Barb.  651;  Laws  1852,  c.  71,  §  2.  The  authority  does  not  depend 
upon  the  order  of  the  court,  but  upon  the  existence  of  facts  which 
render  an  assessment  necessary  and  proper.  Thomas  v.  Whallon,  81 
Barb.,  at  page  177.  Ihe  receiver  derived  his  power  under  the  statute 
and  the  orders  appointing  him.  These  made  him  the  successor  of 
all  the  rights  and  powers  of  the  directors,  the  only  check  upon  him 
being  that  the  assessment  must  be  based  upon  facts  which  are  true. 
He  fixed  the  amount  of  the  assessment  at  60  per  cent,  of  the  face 
value  of  the  notes,  and  the  defendant  claims  that  such  assessment  is 
grossly  excessive,  because  based  upon  what  he  has  pleased  to  term 
BQch  an  erroneous  calculation  of  liabilities  as  to  make  the  assessment 
ill^al  and  unenforceable,  under  the  principles  decided  in  White  v. 
Haight,  16  N.  Y.,  at  page  321;  Cooper  v.  Shaver,  41  Barb.  151;  and 
kindred  cases.    The  defendant  specifically  objects: 

1.  To  the  item  for  reinsured  losses.  This  was  clearly  chargeable, 
because  the  companies  which  reinsured  the  risks  of  the  Equitable 
became  insolvent  and  unable  to  respond  in  any  amount.  Their  unper- 
formed and  unenforceable  undertakings  in  no  manner  relieved  the 
company,  represented  by  the  receiver,  from  the  obligation  it  had  as- 
sumed to  its  policy  holders,  to  whom  it  was  primarily  liable  to  pay. 

2.  That  certain  losses  were  charged  that  should  not  have  been  so 
charged  until  they  had  been  finally  determined  and  fixed.  The  proofs 
show  that  tiiese  losses  had  been  ascertained  according  to  section  116 
of  the  insurance  law  (2  Rev.  St.  [9th  Ed.]  p.  1179),  and  were  there- 
fore fixed  and  certain  for  all  legai  purposes.  They  had  all  been  in- 
curred before  the  appointment  of  the  receiver,  and  had  been  adjusted 
by  the  officers  of  the  company,  according  to  the  custom  of  fire  adjust- 
ments. These  losses  amounted  to  f  63,463.11,  of  which  f  37,000  were 
represented  by  judgments,  which  judicially  determined  the  extent  of 
the  liability.  No  substantial  defense  existed  in  any  of  the  cases,  and 
the  receiver  was  under  no  obligation  to  interpose  technical  pleas  for 
delay,  and  had  no  power  to  prevent  judgments  therein.  Sands  v.  Hill, 
supra.  As  to  the  losses  not  in  judgment,  the  receiver  was  bound  by 
the  act  of  the  company  unless  prepared  to  show  that  a  particular  loss 
was  fictitious  and  fraudulent,  and  no  instance  of  that  character  has 
been  discovered.  The  determinations  of  the  company  or  its  receiver 
in  allowing  such  claims  are  prima  facie  binding  upon  the  members. 
Sands  v.  Kimbark,  27  N.  Y.  147;  Sands  v.  Hill,  42  Barb.  651. 

3.  That  the  assessment  included  f  17,000  for  unearned  premiums 
upon  policies  canceled.    The  defendant  claims  that  this  charge  is  ille- 
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gal,  upon  the  theory  that  premiums  received  in  cash,  in  lieu  of  notes, 
for  a  mutual  poUcj,  belong  to  the  corporation,  and  cannot  be  with- 
drawn, whether  earned  or  unearned.  Thia  objection  is  untenable. 
The  Equitable  Mutual  Insurance  Corporation  consisted  of  400  mem- 
bers. Persons  effecting  insurance  in  it  on  a  cash  basis  were  not  mem- 
bers. The  charter  and  by-laws  exclude  from  membership  alK  policy 
holders  who  are  not  makers  of  the  outstanding  capital  stook  notes 
of  the  corporation.  The  contract  between  the  Equitable  Mutual  and 
thoae  who  injured  in  it  on  the  all  cash  plan  had  no  mutual  featuire. 
By  it  the  insured  acquired  no  voice  in  its  management,  no  intereBt  in 
its  profits,  and  assumed  no  liability  for  its  losses.  In  tiiiese  and  otlier 
respects,  hereinafter  commented  upon^  the  case  differs  from  Mygatt  v. 
Insurance  Co.,  21  N.  Y.  52,  and  White  v.  Haven,  20  How.  Prac.  177, 
relied  on  by  the  defendant,  and  resemblefi  In  re  Minneapolis  Mut.  Fire 
Ina.  Co.,  49  Mi&A.  291,  51  N.  W.  921,  wherein  the  court  held  that  the 
premium  notes  constitute  a  contingent  fund  for  the  benefit  of  cred- 
itors, and  may  be  resorted  to,  if  necessary,  to  pay  the  unearned,  pire- 
miusis  OB  policies  of  sim|de  insuranoe,  whose  holders  sustain  no  other 
relation  to  the  corporation  than  those  of  parties,  who  had.  contracted 
with;  it.  Another  distinguishing  feature  is  that  by  section  122  oC  the 
insurance  law,  ap^y^cable  to  cash-paid  preminma  to  mutual  aa  well 
as  stock  companiiesi  it  is  provided  that: 

"Any  corporafHon,  person,  company,  or  association  transacting  the  business 
of  fire  insuranee  Id  this-  state  sbaU  cancel  any  poUcy  of  insurance  upoa  the 
request  of  the  insured. or  his  legal  representatives,  and  shaU  return  to  him, 
or  to  sucli  representiUivi*.  ilie  aiiioimi  ot  i)reuuuiu  paid,  les^s  the  custonnr\- 
short  rate  premium  for  the  expired  time  of  the  full  term  for  which  the  policy 
lias  been  Issued  or  renewed,  notwithstanding  anything  in  the  policy  to  riie 
contjjary/'  etc. 

The  standard  form  of  policy  contains  a  similar  provision,  and  the 
use  of  this,  form  is  required  by  statute  (Laws  1886^  c.  488).  Bichardii, 
In&  (2d.  £dO  at  page  586.  The  company  had  ceased  to  do  bumnees 
five  noonths  before  it  went  into  the  hands  of  the  recover,  and,  when  he 
aasnmed  charge  there  remained  but  few  policies  uncaneeled.  The 
authority  of  the  receiver  to  cancel  those  policies  that  remained  out- 
standing will  be  found  in  section  123  of  the  insurance  law.  AH  the 
parties  in  interest  have  properly  acted  on  the  assumption  that  the  pro* 
visions  of  the  insurance  law  in  regard  to  unearned  premiumsr  do  not 
apply  to  cai»tal  stock  note  makers.  None  of  them  has,  therefore, 
made  claim  to  an  unearned  premium,  and  there  is  no  such  item  among 
the  liabilities  upon  which  the  assessment  has  been  levied.  No  facts 
'have  been  shown  which  impeach  the  validity  of  the  assessment,  which 
seems  to  have  been  conscientiously  and  fairly  impoeed.  The  def^Did- 
ant,  as  weU  aa  the  other  stock-note  makers,  had  due  notice  of  the  as- 
sessment, and  the  figures  were  open  to  their  inspection,  and  no  effort 
was  made  before  the  trial  to  correct  any  alleged  injustice  in  it,  by 
application  to  the  court  or  otherwise.  See  Bangs  v.  Mcintosh,  23 
Barb.  591,  G02.  The  receiver  is  an  oflScer  of  the  court,  and  upon  him 
devolves  the  duty  of  determining,  for  the  information  of  the  court  and 
the  benefit  of  creditors,  what  liabilities  exist  against  the  corporation 
he  represents,  and  what  amount  in  assessments  is  required  to  dis- 


Digitized  by  VjOOQIC 


Blip.  Gt.)  PA800GBLL0  ▼.  BROOKLYN   HEIGHTS   B.  CO.  177 

charge  such  liabilities.  He  should  be  allowed  some  judicial  discre- 
tion in  the  matter,  and,  while  his  ex  parte  determination  is  not  con- 
clnsiye  against  the  note  makers  (Sands  t.  Kimbark,  27  N.  Y.,  at  page 
153;  Coykendall  y.  (horning,  88  N.  Y.  129),  his  assessment  should  be 
sanctioned  and  npheld,  unless  items  appear  therein  which  are  clearly 
illegal,  or  it  is  in  some  substantial  respect  unjust  and  oppressive  to 
those  affected  bj  it.  The  assessment  by  the  receiyer  is,  in  this  in- 
stance, open  to  no  such  criticism.  ^There  is  no  necessity  for  a  re- 
ceiver to  prove  all  the  facts  upon  which  he  or  the  company  allowed 
the  losses  for  which  the  assessment  was  made.  All  he  is  required  to 
show  is  that  sufficient  claims  for  losses  have  been  presented  to  the 
company,  or  to  him,  which  he  allowed,  to  make  up  the  sum  for  which 
he  assessed  the  notes."  Bands  v.  Hill,  supra.  The  assessment  made 
herein  is  sanctioned,  and  its  validity  sustained. 

The  other  questions  involved  having  been  already  decided  adversely 
to  the  defendant's  contention  (Raegener  v.  McDougall,  33  App.  Div. 
231, 53  N.  Y.  Supp.  484;  Same  v.  Hubbard  [Sup.]  56  N.  Y.  Supp.  173), 
there  must  be  judgment  for  the  plaintiff  for  the  amount  claimed^  with 
costs. 


(2G  Misc.  Rep.  412.) 

PASCOCELLO  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

t  Afpbalablb  Ordbb. 

An  order  made  before  trial  denying  a  motion  to  transfer  a  cause  Is  an 
Interlocutory  order. 

2L  Same— Refusal  of  Chanisb  of  Vbivub. 

Under  Laws  1896,  c.  748,  S  1,  limiting  the  authority  of  the  supreme  court 
to  entertain  appeals  from  orders  of  the  district  court  to  certain  enumerated 
cases;  and  New  York  City  Charter,  S  1367,  giving  the  court  the  same 
jurisdiction  with  respect  to  orders  of  the  municipal  court,— an  order  de- 
nying a  motion  to  transfer  a  cause  from  one  borough  of  New  York  City 
to  another  is  not  appealable. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Luigi  Pascocello  against  the  Brooklyn  Heights  Railroad 
Company.  From  an  order  denying  a  motion  to  transfer  the  cause, 
defendant  appeals.    Dismissed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

George  M.  Curtis,  Jr.,  for  appellant. 
Morris  Cukor,  for  respondent 

LEVENTRITT,  J.  The  plaintiff  instituted  this  action  in  the  mu- 
nicipal court  of  the  city  of  New  York,  borough  of  Manhattan,  for  the 
Becond  district,  to  recover  from  the  defendant  corporation  damages 
for  personal  injuries.  At  the  time  of  the  commencement  of  the  action, 
the  plaintiff  was,  and  he  has  since  continued  to  be,  a  resident  in  that 
district.  The  defendant,  claiming  to  transact  its  general  business 
within  the  borough  of  Brooklyn,  and  having  no  agency  or  office  for 
that  purpose  in  the  borough  of  Manhattan^  made  a  motion  to  transfer 
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the  cause  to  the  First  district  of  the  borough  of  Brooklyn.  From  the 
order  made  upon  the  denial  of  that  motion,  the  defendant  has  taken 
an  appeal,  which  the  plaintiff  moves  to  dismiss,  upon  the  ground  that 
this  court  has  no  jurisdiction  to  entertain  it. 

The  order  sought  to  be  reviewed  is  an  interlocutory  order.  The 
jurisdiction  of  this  appellate  term  over  appeals  from  municipal  courts 
exists  solely  by  force  of  statute.  Sinsheiraer  v.  Railroad  Co.,  21  Misc. 
Rep.  45,  46  N.  Y.  Supp.  887.  It  is  provided  by  section  1367  of  the 
charter,  creating  those  courts,  that: 

"An  appeal  from  a  Judgment  rendered  In  the  municipal  court  of  the  city 
of  New  York  may  be  taken  to  the  supreme  court  In  the  cases  and  In  the  man- 
ner prescribed  In  articles  first  and  second  of  title  eight  of  chapter  nineteen 
of  the  Code  of  ClvU  Procedure." 

Those  provisions  of  the  Code  applied  to  appeals  from  the  district 
court,  and  are  now,  by  section  1367  of  the  charter,  made  applicable 
to  appeals  from  the  municipal  court.  They  did  not  permit  appeals 
from  anv  orders  of  the  district  court.  Wenslev  v.  Randolph,  9  Misc. 
Rep.  457,  30  N.  Y.  Supp.  239;  Nicholson  v.  Moriartv,  13  Misc.  Rep. 
244,  34  N.  Y.  Supp.  57. 

It  required,  therefore,  special  statutory  enactment  to  invest  the 
appellate  court  with  power  to  review  appeals  from  orders.  Law^s 
1896,  c.  748,  conferred  authority  upon  the  appellate  tribunal  to  enter- 
tain appeals  from  certain  specified  orders  of  the  district  court.  This 
court  has  only  the  same  limited  jurisdiction  with  respect  to  orders  of 
the  municipal  court.    By  section  1  of  that  chapter  it  is  provided  that: 

^'An  order  of  a  justice  opening  a  default  and  setting  aside,  vacating  or  mod- 
ifying a  Judgment  entered  thereon,  or  an  order  setting  aside  the  verdict  of 
a  Jury  and  vacating  or  modifying  a  judgment  entered  thereon,  or  an  order 
vacating  or  modifying  a  judgment  rendered  by  a  justice  without  a  jury,  shall 
recite  and  contain  the  grounds  for  the  order,  and  from  the  order  an  appeal 
•hall  lie  as  from  a  judgment  In  said  court." 

The  orders  enumerated  are  the  only  ones  appealable,  and  are  lim- 
ited to  such  as  are  subsequent  to  trial  or  judgment.  The  order  under 
eonsideration  is  interlocutory,  made  before  trial,  and  cannot  be  re- 
viewed in  this  court.  Robb  v.  Osgoodby,  20  Misc.  Rep.  622,  46  N.  Y, 
Supp.  451;  Sinsheimer  v.  Railroad  Co.,  21  Misc.  Rep.  45,  46  N.  Y. 
Supp.  887;  Rosenthal  v.  Grouse,  12  Daly,  532;  Kraetzer  v.  Thomas, 
23  Misc.  Rep.  329,  51  N.  Y'.  Supp.  209.  The  motion  to  dismiss  the 
appeal  must  be  granted. 

Motion  to  dismiss  granted,  with  $10  costs  to  the  respondent.  All 
eoncur. 


NICOLL  V.   LLOYD. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

Appeal— Re  VEHSAL. 

A  judgment  for  plaintiff  on  a  cause  of  action  at  variance  with  the  one 
alleged  cannot  be  sustained  on  appeal,  when  the  evidence  disclosed  by 
the  record  does  not  enable  the  court,  by  a  modltication  of  the  Judgment, 
to  decide  the  issues  accordiug  to  the  justice  of  the  case. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 
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Action  by  Charles  H.  Nicoll  against  Thomas  lioyd.    PFom  a  judg-  • 
meat  for  plaintiff,  defendant  appeals.    Beversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Wayland  E.  Benjamin,  for  appellant. 
William  0.  Timm,  for  respondent. 

LEVENTRITT,  J.  The  pleadings  in  this  action  were  oral  The 
complaint  was  on  contract  "for  work,  labor,  and  services,  and  goods 
furnished,"  and  the  answer  was  "general  denial,  false  representa- 
tions." At  the  solicitation  of  the  plaintiff's  agent,  the  defendant 
signed  and  delivered  two  separate  papers,  reading  as  follows: 

"N.  Y.,  January  17th,  1898.     • 

•The  Historical  Company,  189  Broadway,  New  York;  Please  make  one 
photo-engraving  of  myself  and  brother,  for  use  In  the  American  Turf,  for 
which  I  agree  to  pay  to  your  order  one  hundred  dollars,  on  delivery  of  proof 
of  the  engraving  to  my  address,  as  below.  Photograph  to  be  furnished  by 
me.  The  undersigned  guaranties  this  order  to  be  unconditional,  except  as 
written  hereon.  Thos.  Lloyd. 

tlOO.OO.  158  E.  127th  St, 

"170  B.   123rd  SL** 

**N.  Y.,  January  17th.  1898. 
"The  Historical  Company,  189  Broadway,  New  York:    Please  send  to  my 
address,  as  below,  two  (1*)  copies  of  the  American  Turf,  for  which  I  agree  to 
pay  to  your  order  fifty  dollars,  on  delivery  of  the  book.    The  undersigned 
guaranties  this  order  to  be  unconditional,  except  as  written  hereon. 
"^!50.00.  Thos.  Lloyd, 

"170  E.  123rd  St" 

Upon  application  by  the  plaintiff,  the  defendant  not  only  refused 
to  furnish  the  photographs,  which  he  had  undertaken  to  provide,  hot 
insisted  upon  the  cancellation  of  the  orders,  claiming  that  he  had  been 
induced  to  give  them  in  reliance  upon  false  representations  made  by 
the  plaintiff's  agent.  Notwithstanding  the  defendant's  refusal,  the 
plaintiff  proceeded  to  publish  the  American  Turf,  without  inserting 
therein  any  engraving  of  the  defendant's  brother  or  a  photo-engraving 
of  the  defendant.  When  the  book  was  ready  for  distribution,  the 
plaintiff  tendered  two  copies  to  the  defendant,  who  declined  to  accept 
them,  whereupon  they  were  left  with  one  of  the  defendant's  employes. 
Xo  proof  was  offered  to  sustain  his  authority  to  receive  them. 

Upon  the  foregoing  state  of  facts,  the  plaintiff  sought  to  recover 
the  aggregate  amount  of  said  orders,  upon  the  theory  of  performance. 
It  is  obvious  that  they  were  not  performed,  and  yet  he  was  awarded 
a  judgment  for  the  entire  claim.  The  defendant,  on  the  trial,  con- 
tended that  the  evidence  tended  to  prove  a  right  to  damages  for  breach 
of  contract,  but  entirely  failed  to  establish  the  cause  of  action  pleaded. 
Where,  in  a  municipal  court,  a  plaintiff  fails  to  prove  the  cause  of 
action  pleaded,  and  the  objection  is  raised  upon  the  trial,  and  no 
amendment  is  applied  for  or  ordered,  a  judgment  in  plaintiff's  fav<M*, 
upon  a  cause  of  action  entirely  at  variance  with  the  one  alleged,  can- 
not be  sustained  on  appeal,  when  the  evidence  disclosed  by  the  record 
does  not  enable  this  court,  by  a  modification  of  the  judgment,  to 
decide  the  issues  according  to  the  justice  of  the  case.    The  materiality 
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of  the  Tariance  becomes  apparent  from  the  fact  that,  in  a  suit  for 
breach  of  contract, — ^the  only  form  of  action  which,  according  to  the 
proof,  is  maintainable, — ^the  plaintiff  cannot  recover  the  fall  amount 
mentioned  in  the  orders,  but  will  be  limited  to  the  damage  he  has 
sustained.  To  folfill  the  orders,  the  plaintiff  would  have  incurred 
▼arious  expenditures,  such  as  the  outlay  attending  the  preparation 
pf  the  two  photo-engravings.  The  defendant  is  entitled  to  a  reduc- 
tion, from  the  agreed  charge,  of  the  amount  thus  saved  to  the  plaintiff. 
No  evidence  is  disclosed  by  the  record  which  will  enable  us  to  deter- 
mine to  what  extent  the  judgment  should  be  modified,  and  hence  a 
new  trial  must  be  ordered. 

In  view  of  our  conclusion,  it  is  unnecessary  to  consider  at  length  the 
question  whether  it  was  error  to  exclude  the  evidence  offered  on  the 
part  of  the  defense  in  relation  to  representations  claimed  to  have  been 
made  at  the  time  of  the  giving  of  the  orders.  While  such  evidence 
was  competent,  and  its  exclusion  improper,  the  error  was  cured  by  the 
court's  subsequent  offer  to  receive  it.  Judgment  should  be  reversed, 
and  new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  event    All  concur. 


GAIR  V.  COHEN  et  al. 

(Supreme  Court,  AppeUate  Term.    February  24,  1899.) 

1.  Cohtracts—Altkratiow— Witnesses— Jury. 

Where  the  only  testimony  to  a  change  in  a  contract  was  that  of  two 
Interested,  but  unimpeached,  witnesses,  their  credibility  was  for  the  Jury. 

&   VBBDICT— COKFLICTIWO  EVIDENCE— APPEAL. 

A  verdict  on  conflicting  evidence  wUl  not  be  disturbed  on  appeal. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Seventh  dis- 
trict. 

Action  by  Robert  Qair  against  Julius  M.  Cohen  and  Isaac  Cohen. 
There  was  a  judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Alexander  U.  Zinke,  for  appellants. 
Ralph  S.  Rounds,  for  respondent. 

LEVENTRITT,  J.  The  recovery  in  this  action  was  had  for  goods 
sold  and  delivered.  The  defendant  pleaded  sale  according  to  sample, 
and  breach  of  warranty.  The  subject-noiatter  of  the  action  was  a  thou- 
sand show  cards,  which  the  plaintiff  agreed  to  manufacture  and  deliver 
in  accordance  with  a  written  order  contained  in  the  following  letter 
addressed  to  him  by  the  defendants,  under  their  business  style  of  ''Bos- 
ton Co-operative  Association": 

"New  York,  Feb.  28.  1S9S. 

"Mr.  Robert  Galr— Dear  Sir:  Please  make  one  thousand  B.  0.  A.  show 
cards  (black  cardboard,— similar  cardboard  as  Brunswick  sign,  we  herewltli 
submit),  style  of  lettering  and  work  similar  to  your  El  Mentado  show  card, 
with  easel  and  cord  attachment,  for  one  hundred  and  twenty  dollars;   terms. 
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fiO  days.    Subject,  first,  however,  to  the  approval  of  the  better-finished  pen- 
cil Bketch;  and,  second,  subject  to  approval  of  first  imprint  from  dies  in  colors. 
*'Yours,  resp'y,  Boston  Co-operative  Association, 

"J.  M.  Cohen." 

The  plaintiff,  on  the  next  sncceedlng  day,  transmitted  to  the  defend- 
ants a  written  acceptance  of  the  foregoing  order.  There  was  intro- 
duced npon  the  trial,  without  objection,  evidence  respecting  interviews 
and  conversations  had  between  one  of  the  defendants  and  a  repre- 
sentative of  the  plaintiff,  which,  being  prior  to  the  contract,  was  in- 
competent. The  agreement  between  the  parties  having  been  reduced 
to  writing,  the  conflict  in  the  testimonj  as  to  what  transpired  at  those 
interviews  must  be  disregarded. 

The  defendants  contend  that,  subsequent  to  the  making  of  the  con- 
tract, they  imposed  certain  additional  conditions,  to  whioh  the  plain- 
tiff assented,  one  of  which  was  that  the  plaintiff's  name  should  not 
appear  on  the  cards.  If  the  uncontradicted  testimony  of  disinterested 
witnesses,  who  were  in  no  wise  discredited,  had  demonstrated  the  ex- 
istence of  that  condition,  and  its  subsequent  violation,  there  would  be 
force  in  the  argument  that  there  should  have  been  judgment  for  the 
defendants.  Lomer  v.  Meeker,  25  N.  Y.  361;  Elwood  v.  Telegraph  Co., 
45  N.  Y.  549.  In  the  case  at  bar,  however,  the  only  evidence  intro- 
duced in  support  of  this  addition  to  the  agreement  is  that  of  one  of 
the  defendants  and  their  employ 6,  both  interested  witnesses;  and, 
even  conceding  that  their  testimony  was  unimpeached,  it  was  for  the 
jurv  to  determine  their  credibility.  Kavanagh  v.  Wilson,  70  N.  Y. 
177;  Bank  v.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  402;  Newcombe  v. 
Hjman,  16  Misc.  Bep.  25,  37  N.  Y.  Supp.  649.  Respecting  the  exist- 
ence of  the  other  subsequent  conditions,  there  was  a  co^ct  in  the 
testimony,  which  was  determined  in  favor  of  the  plaintiff. 

As  to  the  performance  of  the  original  conditions,  the  plaintiff  sought 
to  prove  compliance;  the  defendants,  noncompliance.  The  approved 
samples,  mentioned  in  the  agreement  and  in  accordance  with  which 
the  work  was  to  be  done,  were  introduced  in  evidence,  as  well  as 
cards  finished  and  delivered  in  alleged  conformity  with  the  contract. 
The  jurors,  thus  assisted  in  their  deliberation  by  ocular  demonstra- 
tion, were  fully  enabled  to  pass  upon  that  controlling  issue. 

We  have  made  a  most  careful  examination  of  the  record,  in  the 
light  of  the  able  and  ingenious  brief  of  the  appellants'  counsel,  but 
discover  only  a  sharp  conflict  in  the  evidence,  which  the  jury  resolved 
in  the  plaintiff's  favor,  and  which,  under  the  uniform  practice  of  this 
court,  we  cannot  disturb.  The  appellants  predicate  error  on  the  ex- 
clusion of  certain  testimony.  None  of  the  rulings  challenged,  how- 
ever, is  open  to  criticism. 

The  judgment  must  therefore  be  affirmed,  with  costs  to  the  respond- 
ent.   AU  concur. 
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TOY  V.  LONG  ISLAND  R.  00. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

L  Carriers— Limiting  Liability. 

A  shipper,  by  accepting  a  receipt  for  goods  limiting  the  carrier's  lia- 
bility to  a  certain  sum,  and  reciting  that  it  is  the  contract  of  shipment, 
and  that  the  value  of  the  goods  has  been  asked,  and  not  given,  thereby, 
in  effect,  indicates  the  value  at  which  the  goods  are  to  be  taken,  and  the 
degree  of  care  required. 

2.  Same— Freight  Taken  at  Shipper's  Risk. 

Where  a  contract  of  shipment  provides  that  articles  of  glass,  or  con- 
tained in  glass,  are  taken  by  the  carrier  at  the  shipper's  risli,  the  latter 
cannot  recover  for  injury  thereto. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Ninth  district. 

Action  by  Laura  A.  Toy  against  the  Long  Island  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

William  J.  Kelly,  for  appellant. 
John  P.  East,  for  respondent. 

McLean,  J.  in  her  complaint,  the  plaintiff  alleged  that  defend- 
ant, through  its  duly-authorized  agent,  in  consideration  of  f  2,  entered 
into  an  agreement  safely  to  carry  certain  articles  from. Lawrence,  L,  I., 
to  this  city,  and  that  the  defendant,  ignoring  her  instructions  as  to 
care,  so  negligently  performed  its  undertaking  that  the  articles  were 
injured,  to  her  damage  f  150.  According  to  her  testimony,  al«o,  the 
articles  were  tagged,  "Glass,  handle  with  care,  perishable  goods,"  and 
the  driver  was  cautioned  "not  to  drop  that  barrel;  that  it  contained 
perishable  goods";  to  which  he  replied,  "All  right;  we  have  often 
moved  you  before,  and  we  will  take  the  best  of  care  of  it."  Upon 
cross-examination  the  plaintiff  produced  the  paper  referred  to  in  her 
complaint  as  the  "agreement,"  and  variously  called  upon  the  trial 
"receipt"  and  "contract."  At  its  very  top  appeared,  in  capitals,  '*Read 
This  Receipt,"  followed,  in  smaller  but  plain  type,  by,  "which  is  the 
contract  of  shipment."  On  the  very  next  line  was,  in  conspicuous 
type,  "Shippers  must  have  the  value  of  their  packages  inserted  in  this 
receipt,  otherwise  this  company  will  not  be  responsible  for  an  amount 
over  |50."  There  was  also  stamped  on  the  line  preceding  the  plain- 
tiff's address,  in  red  ink,  "Value  asked,  and  not  given."  One  para- 
graph in  the  receipt  or  contract  ran: 

**It  is  further  agreed  that  this  company  is  not  to  be  held  liable  or  responsible 
for  any  loss  of,  or  damage  to,  said  property,  or  any  part  thereof,  from  any 
cause  whatever,  unless  in  every  case  the  said  loss  or  damage  be  proved  to 
have  occurred  from  the  fraud  or  gross  negligence  of  said  company  or  their 
servants;  nor  in  any  event  shall  this  company  be  held  liable  or  responsible, 
nor  shall  any  demand  be  made  upon  them,  beyond  the  sum  of  fifty  dollars, 
at  which  sum  said  property  is  hereby  valued,  unless  the  just  and  true  value 
thereof  is  stated  herein;  *  •  *  nor  upon  any  fabrics  consisting  of,  or 
contained  In,  glass.  Articles  of  glass,  or  contained  in  glass,  or  any  of  fragile 
nature,  will  be  taken  at  the  shipper's  risk  only"  (which  latter  limitations  were 
printed  In  italics). 
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As  the  receipt  was  printed,  it  was  presumably  in  the  form  cus- 
tomarily given  by  the  company,  with  which  the  plaintiff  had  had  simi- 
lar dealings  during  seven  or  eight  or  nine  years.  Notwithstanding 
this  evidence,  judgment  was  rendered  for  the  full  amount  claimed,  in 
addition  to  costs  and  disbursements,  aggregating  together  flTO.la. 
Tliis  was  error,  as  the  plaintiff,  by  accepting  carriage  upon  terms  of 
a  limited  liability,  and  being  silent  as  to  the  real  value  of  the  articles, 
in  effect  indicated  the  value  at  which  they  were  to  be  taken,  and  also 
the  degree  of  care  and  security  to  be  provided.  Besides,  such  of  the 
articles  as  were  of  glass,  or  were  contained  in  glass,  were  taken  at 
the  plaintiff's  risk,  and  are  not  the  basis  for  any  recovery. 

Judgment  should  be  reversed,  and  a  new  trial  ordered^  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


SMITH  V.  DAVIS  et  al. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

Affbax — ^Review— Conflicting  Evidence. 

The  Judgment  of  the  trial  court  on  a  question  of  fact,  as  to  which  there 
was  conflicting  evidence,  will  not  be  disturbed  on  appeal,  where  the  evi- 
dence fails  to  show  that  partiality  or  prejudice  has  affected  the  decision, 
or  that  injustice  has  otherwise  been  done. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  district 
Action  by  William  M.  Smith  against  Herman  Davis  and  another. 

From  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 
Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 

TRITT,  J  J. 

Smith  Tuttle,  for  appellant. 

Maurice  M.  Greenstein,  for  respondents. 

LEVENTRITT,  J.  To  recover  the  unpaid  balance  of  the  purchase 
jHice  of  goods  sold  and  delivered  the  plaintiff  brought  this  action.  He 
contended  that  the  defendants  had  effected  purchases  of  shoes  from 
one  William  B.  Dibble  to  the  amount  of  |100.40,  and,  having  paid  on 
account  thereof  only  |70,  there  remained  owing  a  balance  of  J30.40, 
which  demand  was  duly  assigned  to  him.  The  defendants  resisted 
recovery  upon  the  plea  that  they  had  fully  paid  for  all  the  goods  which 
they  had  purchased,  and  that  the  $30.40  claimed  represented  certain 
sboes  which  they  had  never  bought,  and  which  they  returned  shortly 
after  receipt.  Upon  the  trial,  the  sole  issue  litigated  was  whether  the 
rejected  goods  were  or  were  not  ordered  by  the  defendants,  and  the 
trial  justice,  accepting  the  version  of  the  disputed  transaction  as  de- 
tailed by  the  defendants,  rendered  a  verdict  in  their  favor. 

The  evidence  fully  justifies  that  conclusion.  There  is  no  question 
of  law  involved  in  this  appeal.  The  appellant  invokes  a  review  of  the 
determination  of  the  justice  upon  a  matter  of  fact,  as  to  which  there 
was  conflicting  evidence,  and  in  the  decision  of  which  he  seeks  the 
SQbstitntion  of  tiie  judgment  of  the  appellate  tribunal  for  that  of  the 
trial  justice,  without  any  indication  in  the  evidence  that  partiality, 
bias,  or  prejudice  induced  or  affected  the  conclusion,  or  that  otherwise 
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injastice  has  been  done.  It  has  been  repeatedly  held  that  nnder  such 
circumstances  the  judgment  of  the  court  below  will  not  be  disturbed. 
It  is  to  be  regretted  Biat  so  many  hopeless  appeals  are  prosecuted, 
and  appellants  consequently  subjected  to  unnecessary  expense,  often- 
times exceeding  the  amount  in  controversy.  The  perusal  of  any  one 
of  a  long  series  of  authorities  which  could  be  cited  should  discourage 
the  prosecution  of  appeals  purely  upon  questions  of  fact,  which  must 
necessarily  eventuate  in  affirmance.  Pelletreau  v.  Power  Co.,  13 
Misc.  Rep.  237,  34  N.  Y.  Supp.  125;  Patterson  Gas  Governor  Co.  v. 
lichtenstein  Bros.  Co.,  9  Misc.  Rep.  126,  29  N.  Y.  Supp.  279;  Goodman 
V.  Riccadonna,  13  Misc.  Rep.  66,  34  N.  Y.  Supp.  169;  Mitchell,  Vance 
&  Co.  V.  Daiker  (Com.  PL)  19  N.  Y.  Supp.  378;  Lynch  v.  Kluber,  20 
Misc.  Rep.  601,  46  N.  Y.  Supp.  428;  Lowenthal  v.  Copland,  18  Misc. 
Rep.  6,  41  N.  Y.  Supp.  8;  Foster  v.  Meeks,  18  Misc.  Rep.  463,  41  N.  Y. 
Supp.  950. 
The  judgment  must  be  affirmed,  with  costs.     All  concur. 


(26  Misc.  Rep.  392.) 

SCHILLER  V.  DRY  DOCK,  B.  B.  &  B.  R,  CO. 

(Supreme  Court,  AppeUate  Term.    January  24,  1899.) 

L  Appeal — Questions  Considered — Necessity  of  Aroumbnt. 

Where  a  complaint  Is  dismissed  on  motion,  on  the  graunds  that  plaintiff 

had  been  negligent  and  that  the  evidence  failed  to  establish  defendant's 

'    negligence,  and  In  argument  on  appeal  no  effort  Is  made  to  sustain  the 

judgment  on  the  former  ground,  only  the  latter  ground  will  be  considered. 

9.  Dismissal— Construction  of  Evidence. 

On  motion  for  dismissal  at  the  close  of  plaintiff's  evidence,  such  evi- 
dence must  be  taken  as  true,  and  construed  In  a  light  most  favorable  to 
plaintiff.    ' 
8.  Carriers— Injury  to  Alighting  Passengers— Negligence. 

Plaintiff,  corroborated  by  two  other  witnesses,  testified  that  defendant's 
street  car  stopped  to  permit  him  to  alight,  and  that,  while  one  foot  was  on 
the  ground  and  one  on  the  car  step,  the  car  started,  without  a  signal  from 
the  conductor.  JSeld  sufficient  to  entitle  him  to  go  to  the  jury,  although 
he  testified  in  cross-examination  that  he  was  Infirm,  and  that  he  "fell  off." 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fifth  district. 

Action  by  Barnett  Schiller  against  the  Dry  Dock,  East  Broadway 
&  Battery  Railroad  Company  to  recover  damages  for  personal  injuries. 
From  an  order  dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  J  J. 

Otto  H.  Droege  and  Henry  L.  Franklin,  for  appellant, 
Hoadley,  Lauterbach  &  Johnson,  for  respondent. 

FREEDMAN,  P.  J.  This  action  was  tried  by  a  justice  of  the 
municipal  court  and  a  jury,  and  at  the  close  of  plaintiff's  case  the  de- 
fendant moved  for  a  dismissal  of  the  complaint,  on  the  grounds  that 
the  plaintiff  had  been  guilty  of  contributory  negligence  and  that  the 
evidence  was  insufficient  to  establish  defendant's  negligence.  The 
court  granted  the  motion,  without  assigning  any  reason,  and  the  plain- 
tiff duly  excepted.     The  plaintiff  then  moved  for  a  new  trial,  under 
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section  999  of  the  Ck)de.  The  motion  was  denied,  and  the  plaintiff 
dulj  excepted.     Thereafter  an  appeal  was  taken. 

On  the  argument  of  the  appeal  no  attempt  was  made  to  sustain  the 
judgment  on  the  ground  that  the  plaintiff  had  been  guilty  of  con- 
tributory negligence,  and  consequently  the  only  question  left  for  review 
relates  to  the  sufBciency  or  insufficiency  of  the  evidence  on  the  ques- 
tion of  defendant's  negligence.  The  motion  for  a  dismissal  of  the  com- 
plaint was  made  at  the  close  of  the  plaintiffs  case.  In  such  a  case, 
the  testimony  of  the  plaintiff  and  his  witnesses  must  be  taken  by  the 
court  as  true,  and  construed  in  the- light  most  favorable  to  the  plaintiff, 
and  the  plaintiff  is  entitled  to  the  benefit  of  all  the  inferences  which,  if 
the  case  were  submitted  to  the  jury,  he  might  properly  ask  the  jury 
to  draw  in  his  favor  from  the  testimony.  It  is  only  when,  after  the 
application  of  the  rule  as  stated,  there  is  not  sufficient  evidence  upon 
which  the  jury  might  render  a  verdict,  that  the  court  is  authorized  to 
grant  a  nonsuit.  These  rules  have  been  reiterated  so  often,  and  are 
so  well  settled,  that  they  require  no  citation  of  authorities  to  sustain 
them.  It  therefore  remains  to  be  seen  what  plaintiff's  evidence,  under 
these  rules,  amounted  to  at  the  time  he  rested  his  case. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  attempting  to  alight  from  one  of  the  cars 
of  the  defendant.  At  that  time  the  relation  of  carrier  and  passenger 
existed  between  the  parties.  The  defendant  owed  to  the  plaintiff  the 
duty  to  carry  him  safely  to  his  destination,  which  included  the  duty 
to  give  him  a  reasonable  opportunity  to  alight  from  the  car.  On  ap- 
proaching a  certain  point  the  plaintiff  requested  the  conductor  to  stop 
the  car,  and  the  bell  was  rung  for  that  purpose,  and  the  car  did  stop. 
So  far  all  the  testimony  agrees.  The  plaintiff  then  proceeded  to 
alight,  and,  while  he  had  one  foot  on  the  step  of  the  car  and  the  other 
on  the  ground,  the  car,  according  to  plaintiff's  testimony,  started  agaia 
In  this  statement  the  plaintiff  stands  corroborated  by  two  witnesses. 
Hie  plaintiff,  however,  was  infirm  upon  his  legs,  and  used  a  cane,  and 
from  this  circumstance,  and  the  fact  that,  after  having  testified  to 
being  thrown  off  by  the  premature  starting  of  the  car,  he,  in  the  course 
of  his  cross-examination,  several  times  said  that  he  ^^fell  off,"  the  de- 
fendant insists  that  the  plaintiff  fell  off  the  car  by  reason  of  his  in- 
firmity, and  not  by  reason  of  the  premature  starting  of  the  car. 

This  is  not  the  most  favorable,  but  the  most  unfavorable,  interpreta- 
tion of  plaintiff's  testimony;  for  he  persisted  in  adding,  as  often  as 
he  got  a  chance,  not  only  tiiat  the  car  had  started  again,  but  also 
that  the  start  occurred  after  the  conductor  had  rung  the  bell  to  go 
ahead,  and  that  at  that  moment  he  still  had  one  foot  on  the  step. 
Infirm  as  the  plaintiff  may  have  been,  the  defendant,  nevertheless, 
owed  him  the  duty  to  give  him  a  reasonable  opportunity  to  alight,  and 
consequently,  upon  the  facts  as  stated,  there  was  sufScient  evidence  to 
carry  the  case  to  the  jury,  and  the  jury  should  have  been  left  to  deter- 
mine whether,  in  point  of  fact,  the  plaintiff's  injuries  were  caused  by 
the  premature  starting  of  the  car  while  he  was  in  the  act  of  getting 
off.  or  by  a  fall  caused  solely  by  his  own  infirmity. 

True,  in  actions  to  recover  dieunages  by  reason  of  the  alleged  negli- 
gence of  the  defendant,  the  rule  is  well  settled  that  a  plaintM  cannot 
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be  permitted  to  leave  his  case  in  a  position  as  consistent  with  the 
exercise  of  due  care  as  with  negligence;  bnt  this  rule  was  satisfied  in 
the  case  at  bar  by  testimony  to  the  effect  that,  in  any  aspect  of  the 
case,  the  car  was  started  again  by  the  conductor  before  the  plaintiff 
was  fairly  off.  As  the  case  stood  when  the  plaintiff  rested,  there  was 
sufficient  testimony,  if  true,  to  warrant  the  jury  in  rendering  a  verdict 
for  the  plaintiff,  and  the  credibility  of  the  testimony  should  have  been 
submitted  to  the  jury. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.     All  concur. 


(26  Misc.  Rep.  304.) 

MANHATTAN   FIRE   INS.   CO.   OF   CITY   OF   NEW   YORK   V.   HARLEM 
RIVER  LUMBER  &  WOOD-WORKING  CO. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

L  Insurance— Brokers— Agency. 

Insured  returned  a  policy  for  cancellation  to  brokers  who  had  procured 
it  for  him,  and  they  canceled  it  and  procured  another  to  replace  it.  Hdd 
that,  in  procuring  the  second  policy,  the  brokers  were  agents  of  insured. 

2.  Same— Ratification  by  Insured. 

After  insurance  brokers  had  been  instructed  by  a  customer  not  to  write 
any  further  insurance  for  them  until  requested,  the  customer  mailed  them 
a  policy  for  cancellation,  and  the  brokers  canceled  it,  but  procured  a  new 
one  to  replace  it,  which  they  mailed  to  Insured.  He  acknowledged  re- 
ceipt of  it,  and  requested  that  no  new  policy  be  written  without  authoriza- 
tion, and  then  took  it  to  another  broker  for  examination,  intending  to 
keep  it  if  the  company  ''stood  well/'  and  returned  it  after  retaining  it 
12  days.  <H€ld,  that  insured  had  ratified  the  brokers'  act  in  procuring  the 
policy. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  the  Manhattan  Fire  Insurance  Company  of  the  City  of 
New  York  against  the  Harlem  River  Lumber  &  Wood- Working  Com- 
pany. There  was  a  judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Nichols  &  Bacon,  for  appellant. 
Otis  &  Pressinger,  for  respondent. 

FREEDMAN,  P.  J.  This  action  was  brought  to  recover  for  one 
■nonth's  premium  upon  a  policy  of  insurance  issued  by  the  plaintiff 
on  the  19th  day  of  April,  1898,  and  retained  by  the  defendant  until 
May  2,  1898,  when  it  was  returned  to  Porter  &  Anderson,  insurance 
brokers,  of  the  city  of  New  York,  through  whom  it  had  been  obtained, 
and  which  policy  insured  the  property  of  the  defendant  against  loss  by 
fire.  The  policy,  by  its  terms,  provides  that  in  case  the  insured 
should  at  any  time  request  the  cancellation  of  the  policy,  what  is  known 
as  "short  rates"  should  be  charged  by  the  company,  being,  as  shown  on 
the  trial,  20  per  cent,  of  the  amount  of  the  annual  premium  if  the 
policy  is  canceled  within  one  month  from  the  date  of  issue,  amounting 
in  this  case  to  the  sum  of  |30.64. 
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There  is  no  dispute  upon  the  material  facts  proven  upon  the  trial, 
and  therefore  a  question  of  law  only  is  presented  for  the  determination 
of  the  court.  Birdsall  v.  Kussell,  29  N.  Y.  220;  Brady  v.  Cassidy, 
104  N.  Y.  147,  10  N.  E.  158.  The  contention  of  the  defendant  on  the 
trial  and  upon  this  appeal  is  that  the  firm  of  Porter  &  Anderson  had 
no  authority  to  procure  the  policy  in  question;  their  right  to  obtain 
insurance  for  and  on  behalf  of  the  defendant  having  been  terminated 
by  a  letter,  sent  by  defendant  and  received  by  said  firm  April  15, 1898. 
The  policy  in  question  was  procured  by  Porter  &  Anderson  to  re- 
place one  in  another  company  upon  the  same  property,  which  policy 
had  been  returned  to  Porter  &  Anderson  bv  the  defendant  April  18, 
1898.  By  the  defendant's  letter  of  April  15,  1898,  Porter  &  Ander- 
son were  directed  by  defendant  not  to  write  any  more  insurance  for 
it  (defendant)  until  requested  to  do  so.  The  letter  also  contained  a 
request  that  Porter  &  Anderson  quote  defendant  rates  in  good  stock 
companies,  etc.  On  April  20, 1898,  the  defendant  received  the  policy 
in  question  from  Porter  &  Anderson,  and  was  informed  that  it  was 
to  replace  the  canceled  one  previously  returned  by  defendant.  On 
the  same  day  the  defendant  wrote  Porter  &  Anderson,  acknowledging 
the  receipt  of  the  policy,  which  letter  also  contained  these  woixis, 
'•Do  not  write  any  new  policies  without  authorization  from  us.'' 

Hie  witness  Anderson,  one  of  the  firm  of  Porter  &  Anderson,  testifies 
that  he  did  not  consider  the  obtaining  of  the  policy  in  question  pro- 
hibited by  the  letter  of  April  15,  1898,  as  he  considered  that  it  was  not 
"new"  business,  but  a  renewal  of  an  old  policy  his  firm  had  previously 
taken  out  for  defendant,  and  which  had  been  returned  and  canceled; 
and  that  seems  to  have  been  the  view  taken  by  the  defendant,  as, 
when  they  acknowledged  the  receipt  of  the  policy  on  April  20,  1898, 
they  say,  ''Do  not  write  any  new  policies  without  authorization  from 
us/'  The  plaintiff  issued  the  policy  in  question  in  the  regular  order 
of  business,  and  without  notice  of  the  relations  existing  between  the 
defendant  and  Porter  &  Anderson.  The  manager  of  the  defendant 
testified  that  he  took  the  policy,  in  question  to  a  broker  for  his  examina- 
tion, intending  to  keep  the  policy  if  the  company  "stood  well."  No 
objection,  however,  was  made  to  the  standing  of  the  company  when 
the  policy  was  returned  or  upon  the  trial. 

Porter  &  Anderson  were  the  agents  of  the  defendant,  and  not  the 
agents  of  the  plaintiff,  in  obtaining  the  insurance.  Wilber  v.  Insurance 
Co.,  122  N.  Y.  439,  25  N.  E.  926.  The  plaintiff  was  undoubtedly  liable 
apon  the  policy  in  case  of  a  loss  while  in  the  hands  of  the  defendant. 
Excelsior  Fire  Ins.  Co,  v.  Koyal  Ins.  Co.,  55  N.  Y.  343-351.  The  defend- 
ant, if  it  intended  to  repudiate  the  act  of  Porter  &  Anderson,  was  re- 
quired to  act  promptly,  and  to  disaffirm  at  once;  and  only  slight  acts 
of  confirmation  on  its  part  were  necessary  to  be  shown.  Myers  v. 
InsuraDoe  Co.,  82  Hun,  321-^27.  The  retention  of  the  policy  in  ques- 
tion from  April  20  until  May  2,  1898,  taken  in  connection  with  all  the 
facts  and  circumstances  in  the  case,  should  be  regarded  as  a  ratifica- 
tion of  the  act  of  Porter  &  Anderson,  so  far  as  it  affects  the  right  of 
the  plaintiff  to  recover  for  the  short  period  claimed  in  the  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.     All  concur. 
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STERN  Y.  HOFFMAN  BREWING  CO. 

(Supreme  Court,  Appellate  Term.    February  24,  1S99.) 

Injury  by  Horse— Liability  of  Ownbb— Sctemter. 

The  owner  of  a  horse,  who  permitted  it  to  go  at  large  and  unattended 
on  a  sidewall^,  Is  liable  for  Injuries  caused  by  Its  biting  a  pedestrian 
thereon,  though  he  had  no  knowledge  of  its  vicious  propensities. 

Appeal  from'  municipal  court,  borough  of  Manhattan,  Fifth  dis* 
trict. 

Action  by  Louis  Stern  against  the  Hoffman  Brewing  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  J  J. 

Abraham  H.  Sarasohn,  for  appellant 
Ashbel  P.  Fitch,  for  respondent. 

MacLEAN,  J.  The  complaint  was  dismissed  on  the  ground  that 
the  alleged  damage  was  caused  by  the  malicious  conduct  of  a  do- 
mestic animal,  and  the  plaintiff  failed  to  establish  previous  knowl- 
edge of  vicious  inclination.  According  to  the  uncontradicted  tes- 
timony of  the  plaintiff,  the  horses  of  the  defendant  were  upon  a  side- 
walk, at  large  and  unattended,  and,  in  passing,  one  of  them  jumped 
and  bit  a  piece  out  of  his  coat.  They  were  admittedly  where  they 
had  no  right  to  be,  and  where,  presumably,  they  would  not  have 
been,  if  attended.  Under  such  circumstances,  failure  to  prove 
scienter  will  not  relieve  the  owner  of  responsibility;  *'the  vice  of 
the  animal  being  an  essential  fact  only  when,  but  for  it,  the  con- 
duct of  the  owner  would  be  free  from  fault."  JDickson  v.  McCoy,  39 
N.  Y.  400,  401. 

Judgtnent  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event    All  concur. 


(26  Misc.  Rep.  374.) 

HEIMEBDINGER  v.   LEHIGH   VAL.   R.   CO. 

(Supreme  Ck)urt,  Appellate  Term.    February  24,  1809.) 

1.  Appeal— Review— Verdict. 

The  appellate  term  will  not  disturb  a  verdict,  sustained  by  the  general 
term  of  the  city  court,  on  the  facts,  except  for  errors  of  law. 

2.  Witness- Credibility. 

Where  plaintiflf,  suing  on  a  contract  for  advertising  to  be  placed  In  a 
book  lie  was  getting  out,  was  a  witness,  it  was  competent  to  attack  his 
credibility  by  asking  him  as  to  how  many  subscribers  he  got  for  his  book« 
how  many  of  those  subsequently  withdrew,  and  how  many  he  had  sued 
on  contracts  similar  to  that  In  suit 

a  Evidence— Proof  of  Authority. 

A  letter,  by  the  secretary  of  a  municipal  department,  conferring  au- 
thority of  the  department  on  another  to  do  a  certain  act  requiring  the  de^ 
partments  authorization,  is  not  proof  thereof,  in  the  absence  of  a  showing 
of  the  secretary's  authority  to  write  the  letter. 


Digitized  by  VjOOQIC 


Bap.  Ct)  HSIMEBDINQBB  T.  LEHIQH   VAL.  B.  CO.  189 

4.  Pabol  Proof  of  Wbitxho. 

It  iB  competent  to  prove  the  existence  of  a  writing  by  parol*  thongh  the 
writing  itself  is  the  best  evidence  of  its  contents. 

(L  Authority  of  Aobnt—Evidbncb. 

\^liere  the  court  admitted  a  paper  purporting  to  confer  authority  from 
a  municipal  department  to  do  a  certain  thing,  which  authorization  was 
essential  to  a  recovery  in  the  action,  stating  to  the  Jury  that  it  was  prima 
facie  evidence  of  the  department's  act,  error  in  excluding  evidence  to 
show  that  the  person  signing  it  had  no  authority  to  bind  the  department 
was  prejudicial. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Joseph  G.  Heimerdinger  against  the  Lehigh  Valley  Bail- 
road  Company.  From  a  judgment  of  the  general  term  of  the  city 
court  (54  N.  Y.  Sapp.  1103)  affirming  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals.     Beversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

James  J.  Macklin,  for  appellant. 
David  M.  Neuberger,  for  respondent. 

FBEEDMAN,  P.  J.  The  action  was  brought  to  recover  damages 
for  the  breach  of  a  written  advertising  contract.  The  answer  con- 
tains a  general  denial,  and  then  sets  up  that  the  said  advertising  con- 
tract was  procured  through  false  and  fraudulent  representations  that 
the  book  or  publication  in  which  the  advertisement  was  to  be  printed 
was  abont  to  be  issued  under  the  authority  of,  and  by,  the  members 
of  the  department  of  docks  of  the  city  of  New  York;  that  the  defend- 
ant relied  upon  said  representations  in  entering  into  said  contract; 
and  that  the  representations  were  false  and  fraudulent.  At  the  trial 
the  issues  thus  joined  were  sharply  litigated.  The  testimony  was  con- 
flicting, but  sufficient  to  carry  the  case  to  the  jury,  and  the  case  ap- 
pears to  have  been  submitted  to  the  jury  under  a  charge  to  which  no 
exception  was  taken.  The  jury  found  for  the  plaintiff,  and,  the  ver- 
dict having  been  sustained  by  the  general  term  of  the  city  court  upon 
the  facts  as  well  as  the  law,  the  judgment  appealed  from  will  not  be 
disturbed,  except  for  errors  of  law. 

The  contention  of  the  defendant  throughout  the  trial  was  that  its 
agents  bad  been  induced  to  sign  the  contract  in  question  by  the  repre- 
sentations of  plaintiff's  canvasser  that  the  book  or  publication  in  which 
the  advertisement  was  to  be  inserted  was  to  be  of  an  official  character, 
and  that  such  agent,  upon  finding  out  that  such  was  not  the  fact,  re- 
fused to  give  the  advertisement.  The  plaintiff  was  a  witness  on  his 
own  behalf,  and,  among  other  things,  testified  to  the  effect  that,  at  the 
time  he  asked  defend&at's  agent  for  the  advertisement,  said  agent  ad- 
mitted that  there  had  been  no  misrepresentation  by  the  canvasser.  In 
the  coarse  of  his  cross-examination  he  was  asked  as  to  how  many 
subscribers  he  got  to  his  book,  how  many  of  those  subsequently  with- 
drew, and  how  many  parties  he  sued  on  contracts  similar  to  the  con- 
tract in  question.  The  questions  upon  these  points  were  severally 
ol^ected  to  by  plaintiff's  counsel  as  irrelevant,  incompetent,  and  im- 
material; and  the  objections  were  sustained  and  the  questions  exclud- 
ed, and  tiie  defendant  duly  excepted.     The  questions  were  competent 
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and  proper  on  cross-examination,  because  the  defendant  had  a  right 
to  attack  the  credibility  of  the  plaintiff,  as  an  interested  party.  Their 
exclusion  was  error. 

On  the  part  of  the  defendant,  Edward  Einstein  was  called  as  a  wit- 
ness. He  testified  that  he  was  one  of  the  dock  commissioners  in  1897, 
and  treasurer  of  the  board,  and  that  when  the  plaintiff  called  upon 
him,  and  asked  for  authorization  to  make  the  contemplated  publication, 
he  told  him  that  no  authority  would  be  given  him  whatsoever.  In 
the  course  of  his  cross-examination,  this  witness  admitted  that  at  the 
time  referred  to  George  S.  Terry  was  secretary  of  the  department  of 
docks,  that  the  paper  on  which  a  certain  letter  shown  to  him  was 
written  is  the  official  letter  head  of  the  department  of  docks,  and  that 
the  signature  to  said  letter  is  the  signature  of  George  S.  Terry,  as 
secretary  of  the  department  of  docks.  Plaintiff's  counsel  thereupon 
offered  the  letter  in  evidence.  Defendant's  counsel  objected  to  its 
reception,  unless  it  was  shown  that  Mr.  Terry  had  the  right  from  the 
board  to  sign  such  a  letter.  The  trial  judge,  against  defendant's 
objection  and  exception,  received  the  letter,  with  the  remark;  ^1.  will 
allow  it  for  what  it  is  worth.  It  is  prima  facie  evidence  that  he 
signed  it  with  the  approval  of  the  dock  department."  The  letter  was 
■addressed  to  the  plaintiff,  and  purported  to  be  an  official  authorization 
by  the  department  of  docks  for  the  plaintiff  to  publish  2,500  copies 
of  an  official  review  of  the  department  of  docks.  Its  reception  in  evi- 
dence under  the  circumstances  stated  clearly  constituted  error.  Even 
in  case  of  promissory  notes,  it  has  been  held  by  the  courts  that  proof 
that  a  promissory  note  purporting  to  be  made  by  a  corporation,  and 
signed  by  its  president  and  secretary,  does  not  show  that  it  is  the 
note  of  the  corporation,  without  proof  that  it  was  made  by  its  au- 
thority. People's  Bank  v.  St.  Anthony's  Boman  Catholic  Church,  109 
N.  Y.  512,  17  N.  E.  408;  Bangs  v.  Macaroni  Co.,  15  App.  Div.  522, 
44  N.  Y.  Supp.  546.  That  being  the  rule  as  to  the  corporations  re- 
ferred to,  the  same  rule  requiring  authority  to  be  shown  applies  with 
equal  force  to  a  municipal  department  whose  powers  are  strictly 
limited  by  statute. 

The  error  committed  in  receiving  the  said  letter  in  evidence,  with 
the  remark  made  in  the  presence  of  the  jury  that  it  was  prima  facie 
evidence  that  the  secretary  signed  it  with  the  approval  of  the  dock  de- 
partment, had  a  tendency  to  prejudice  the  defendant's  case,  but  its 
probable  injurious  effect  upon  the  jury  was  still  further  intensified 
by  the  following  subsequent  occurrence.  Mr.  Terry  was  called  as  a 
witness  for  the  plaintiff  in  rebuttal,  and  upon  his  cross-examination  he 
was  asked  this  question,  viz.: 

"Q.  Mr.  Terry,  was  there  any  resolution  of  the  board  of  docks  authorizing 
you  to  write  to  Mr.  Heimerdinger,  the  plaintiff,  such  a  letter  as  you  did?  (Re- 
ferring to  the  letter  hereinbefore  referred  to.)" 

This  was  objected  to  by  the  plaintiff  as  not  the!  best  evidence,  and 
the  objection  was  sustained,  and  the  defendant  excepted.  The  ques- 
tion did  not  call  for  the  contents  of  the  rcBolution,  but  simply  for  the 
fact  of  the  existence  of  any  such  resolution;  and,  if  it  had" been  al- 
lowed, the  proper  answer  would  have  been  "Yes"  or  **No."  If  "No," 
that  ended  it.     If  "Yes,"  it  would  have  been  followed  up  by  proof  as 
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to  the  book  containing  the  resolution,  the  production  of  the  book,  and 
the  o£FeriDg  of  the  resolution  in  evidence.  As  the  letter  had  already 
been  admitted  in  evidence,  with  the  statement  by  the  court  to  the  jury 
that  It  was  prima  facie  evidence  of  the  act  of  the  board,  the  defendant 
had  a  right  to  show  by  the  cross-examination  of  Mr.  Terry,  as  the  secre- 
tary of  the  board,  that  after  all  he  had  no  authority  from  the  board. 
The  exclusion  of  the  question  last  referred  to  therefore  constituted 
error. 

The  errors  pointed  out  appear,  upon  an  examination  of  the  whole 
case,  to  be  of  sufficient  importance  to  entitle  the  defendant  to  a  new 
trial. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  and  disbursements  to  the  appellant  to 
abide  the  event.     All  concur. 


(26  Misc.  Rep.  403.) 

DUCKWORTH  v.  CUNNINGHAM. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

Afpbal  fro>c  Municipal  Court. 

An  appeal  from  a  judgment  of  the  municipal  court  of  the  First  district 
of  the  borough  of  the  Bronx  does  not  lie  to  the  appellate  diyision  of  the  su- 
preme court  in  the  First  department,  the  territory  of  such  district  lying 
within  the  Second  judicial  department. 

Appeal  from  municipal  court,  borough  of  the  Bronx,  First  district. 

Action  by  Walter  P.  Duckworth  against  Margaret  M.  Cunning- 
ham. From  a  judgmeiit  for  defendant,  plaintiff  appeals.  Dis- 
missed* 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Epstein  Bros.,  for  appellant. 
Peter  A.  Shell,  for  respondent 

FKEEDMAN,  P.  J.  The  appeal  in  this  case  being  from  a  judg- 
ment of  the  municipal  court.  First  district,  of  the  borough  of  the 
Bronx,  the  respondent  moved  for  a  dismissal  of  the  appeal  on  the 
ground  that  no  appeal  to  this  court  lies  from  the  judgment  in  ques- 
tion, and  that  the  appeal  should  have  been  taken  to  the  appellate 
division  of  the  supreme  court  in  the  Second  department.  It  is  not 
claimed  that  the  court  below  was  without  jurisdiction,  and  no  con- 
stitutional question  as  to  such  jurisdiction  is  involved.  The  case 
therefore  differs  essentially  from  the  case  of  Irwin  v.  Railway  Ca 
(decided  by  this  court  in  November,  1898)  54  N.  Y.  Supp.  195,  in 
which  case  a  constitutional  objection  to  the  jurisdiction  of  the  trial 
court  was  interposed  at  the  commencement  of  the  trial.  In  the  case 
at  bar  the  question  simply  is  whether  the  First  district  of  the  bor- 
ough of  the  Bronx  is  within  the  First  or  the  Second  judicial  de- 
partment. If  in  the  First  department,  this  court  has  jurisdiction  to 
entertain  the  appeal.  If  in  the  Second  department,  this  court  is 
without  jurisdiction.  The  question  has  been  practically  decided  by 
the  court  of  appeals  in  People  v.  Board  of  Supers  of  County  of  West- 
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Chester,  147  N.  T.  1,  41  N.  E.  563.  The  effect  of  that  decision  is 
that  the  territory  now  embraced  within  the  boundaries  of  the  First 
judicial  district  of  the  municipal  court,  borough  of  the  Bronx,  re- 
mains, notwithstandiug  its  former  annexation  to  the  city  and  coun- 
ty of  New  York,  part  of  the  Twenty-Second  senate  district,  and  of 
the  Second  judicial  district  and  department 

The  motion  for  the  dismissal  of  the  appeal  should  therefore  be 
granted,  with  |10  costs.    All  concur. 

MacLEAN,  J,  (concurring).  It  is  objected  that  this  appeal  will 
not  lie,  because  not  taken  in  the  judicial  department  embracing  the 
district  wherein  the  action  was  brought.  And  the  objection  is  good, 
because  the  territory  of  the  First  district  of  the  borough  of  the  Bronx 
lies  within  the  Second  judicial  district  and  department  of  the  su- 
preme court.  People  v.  Board  of  Sup'rs  of  County  of  Westchester, 
147  N.  Y.  1,  41  N.  E.  563. 


(26  Misc.  Rep.  419.) 

STERN   V.   CHILDS. 

(Supreme  Court.  AppeUate  Term.    February  24,  1889.) 

Foreign  Corporation— Right  to  Sub. 

Proof  tending  to  show  that  a  foreign  corporation  was  doing  business  in 
New  Yorlc  merely  at  the  time  of  trial  will  not  prevent  a  recovery  for 
goods  sold  because  of  nonpayment  of  the  license  fee  imposed  by  Laws 
1896,  c.  908,  §  181,  providing  that  such  a  corporation  shall  not  maintain 
an  action  in  any  of  the  courts  in  New  York  without  obtaining  a  receipt 
for  such  license  fee  within  13  months  after  beginning  such  business. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  dis- 
trict. 

Action  by  William  Stem  against  John  C.  Ghilds.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TMTT,  JJ. 

Bernard  Naumberg,  for  appellant 
C.  N.  Ironside,  for  respondent. 

LEVENTRITT,  J:  The  pleadings  are  written.  The  plaintiff,  as 
assignee,  brings  this  action  to  recover  the  unpaid  balance  for  goods 
sold  and  delivered  to  the  defendant  by  an  Illinois  corporation.  The 
defendant  resists  recovery  upon  the  plea  that  the  plaintiff's  assignor 
is  a  foreign  corporation,  and,  as  such,  has  been  doing  business  in 
the  city  of  New  York  continuously  for  more  than  13  months;  that 
it  has  a  present  place  of  business  in  said  city;  and  that  it  has 
failed  to  pay  to  the  state  treasurer  the  license  fee,  and  obtain  the 
receipt  therefor,  as  required  by  the  statute.  The  sole  question  liti- 
gated was  the  applicability  of  that  statute,  which  reads  as  follows: 

"License  Tax  on  Foreign  Corporations.  Every  foreign  corporation,  Joint 
stock  company  or  association,  except  banking,  fire,  marine,  casualty  and  life 
msurance  companies,  and  corporations  wholly  engaged  In  carrying  on  manu- 
Cactories,  In  this  state,  co-operative  fraternal  insurance  companies,  and  build- 
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ing  and  loan  assoclatloiiB,  authorized  to  do  business  under  the  general  corpora- 
tion law,  shall  pay  to  the  state  treasurer,  for  the  use  of  the  state,  a  license  fee 
of  one^igbtfa  of  one  per  centum  for  the  priTllege  of  exercising  its  corporate 
franchitee  cr  carrying  on  its  business  in  such  corporate  or  organised  capacity 
In  this  state,  to  be  computed  upon  the  basis  of  the  capital  stock  empJoyed  by  it 
within  this  state  during  the  first  year  of  carrying  on  its  business  in  this  state. 
No  action  shall  be  maintained  or  recovery  had  in  any  of  the  courts  in  this  state 
by  such  foreign  corporation  without  obtaining  a  receipt  for  the  license  fee 
hereby  imposed  within  thirteen  months  after  beginning  such  bnsiness  within 
the  state.*-    Laws  1886,  c.  906,  f  181. 

The  only  evidence  disclosed  by  the  record  upon  tiiat  issue  la  the 
Illinois  certificate  of  incorporation  and  the  New  York  certificate  of 
nonpayment  of  the  license  fee.  There  was  random  and  inconclnsiye 
testimony  introduced  to  show  that  the  corporation  was  doing  busi- 
ness in  this  state  at  the  time  of  trial,  but  no  proof  was  offered  as 
to  any  anterior  period.  The  facts  proven  do  not  render  a  foreign 
corporation  amenable  to  the  provisions  of  the  statute  quoted. 
Hence  the  judgment  must  be  affirmed  for  failure  to  establish  the 
defense. 

Judgment  affirmed,  with  costs  to  the  respondent    All  concur. 


(2S  Wac,  Rep.  38a) 

NKITMAN  T.   NATIONAL  8HOB   ft  LBATHBR  BXOHANOE. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

t  Collection  Aqbnoibs— Bsobipt^Limitation  of  Lusilitt^-Qubstiof  fob 

JCBT. 

VThether,  In  a  particular  case,  the  owner  of  a  claim  receiving  a  writ- 
ten acknowledgment  of  the  receipt  of  the  claim  for  collection  accepted 
It  with  notice  that  It  contateed  on  its  back  a  limitation  of  liability,  so  as 
to  require  him  to  acquaint  himself  with  its  terms,  is  for  the  jury. 
1  8amb— BuEDSN  OF  Pboof. 

Where  plaintiff  sent  defendant  a  claim  for  coUection,  and  the  latter, 
although  not  requested  to  do  so,  sent  a  receipt;  plaintiff,  In  the  absence  of 
any  circumstance  or  intfanatlon  indicating  it  to  be  anything  other  than 
an  ordinary  Toncher,  was  Justified  in  so  regarding  it,  and  is  not  bound 
by  a  condition  on  its  back  Umiting  defendant's  liability.     . 

MacTiean,  J.,  dissenting. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Morrtz  Neuman  against  the  National  Shoe  &  Leather 
Exchange.  Judgment  for  plaintiff  was  affirmed  by  general  term 
(54  N.  Y.  Bupp.  942),  and  defendant  appeals.    Affirmed. 

A^ed  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRFTT,  JJ. 

George  S.  Hastings,  for  appellant. 
A.  H.  Parkhurst,  for  respondent. 

UTVIENTRITT,  J.  The  plaintiff  in  this  action  placed  a  claim  for 
collection  in  the  New  York  office  of  the  defendant,  a  Massachusetts 
corporation,  doing  business  as  a  general  collection  agency.  The 
inanagers  of  the  New  York  office,  Eddy  and  Jones,  delivered  to  plain- 
tiff a  receipt,  the  effect  of  which  is  the  crucial  question  involved. 
Upon  its  face  it  was  an  ordinary  receipt,  containing  no  terms,  con- 
56N.Y.S.— 13 
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ditions,  or  limitations,  nor  any  notice  directing  attention  to  any  of 
the  terms,  conditions,  or  limitations  appearing  on  its  reverse  side, 
where,  under  the  caption  of  "Collection  Department,"  were  30  or 
more  lines  of  fine  print.  All  except  the  last  5  pertained  to  rates 
of  commission,  and  those  read  as  follows: 

"In  sending  drafts  to  banks  and  claims  to  attorneys,  the  utmost  care  is 
taken  to  employ  only  those  whose  responsibility  is  beyond  question.  We  do 
not,  however,  guaranty  clients  against  loss  arising  from  the  dishonesty  of  an 
attorney  or  the  suspension  of  a  bank." 

The  defendant  employed  an  attorney  in  Lynn,  Mass.,  to  collect  the 
claim.  This  attorney  had  been  previously  retained  by  the  defend- 
ant in  a  number  of  instances,  had  been  well  recomimended,  was  per- 
sonally known  to  one  of  its  officers,  and  had  always  been  prompt 
and  honest  in  making  collections  and  remitting  the  proceed.  In 
this  particular  instance,  however,  the  attorney  collected,  but  fail- 
ed to  remit.  The  plaintiff  admitted  possession  of  the  receipt,  but 
failed  to  remember  whether  it  was  handed  to  him  at  the  time  of 
placing  the  claim  for  collection,  or  subsequently  transmitted  to 
him  by  mail.  There  is  no  satisfactory  evidence  that  the  delivery 
of  the  receipt  to  the  plaintiff  wa^  contemporaneous  with  the  placing 
of  the  claim  and  the  employment  of  the  defendant.  Plaintiff  tes- 
tified that  he  could  not  read  or  write  English  fluently;  that  his 
attention  was  never  directed  to  the  existence  of  any  condition;  and 
that,  as  a  noiatter  of  fact,  he  never  read  or  knew  of  any  limitation  to 
the  defendant's  liability  in  the  event  of  collection. 

A  verdict  was  rendered  for  the  plaintiff  for  the  full  amount  of 
his  claim,  and,  from  the  judgment  thereon  entered,  the  defendant 
has  appealed,  contending  that  the  acceptance  of  the  receipt  consti- 
tuted a  contract  between  the  parties,  and  that  the  clause  quoted, 
being  a  part  thereof,  was  binding  on  the  plaintiff,  and  relieved  the 
defendant  from  liability,  in  view  of  the  fact  that  the  loss  arose 
through  the  dishonesty  of  the  attorney  to  whom  the  collection  had 
been  intrusted.  We  do  not  consider  this  contention  sound  in  law. 
Where  a  party  receives  a  paper  which,  from  the  circumstances  of 
the  transaction,  he  has  a  right  to  regard  simply  as  a  receipt  or 
voucher,  and  no  notice  is  given  to  him  that  it  embodies  the  terms 
of  a  special  contract,  or  is  intended  to  subserve  any  other  purpose 
than  a  receipt,  his  omission  to  read  the  paper  is  not  per  se  negli- 
gence, and  he  is  not,  as  a  matter  of  law,  bound  by  its  terms.  Gross- 
man V.  Dodd,  63  Hun,  326,  17  N.  Y.  Supp.  855,  affirmed  in  137  N. 
Y.  599,  33  N.  E.  642.  The  question  whether,  in  a  particular  case, 
the  party  receiving  such  a  receipt  accepted  it  with  notice  of  its 
contents,  or  with  notice  that  it  contained  the  terms  of  a  special 
contract,  so  as  to  require  him  to  acquaint  himself  with  its  con- 
tents, is  one  of  evidence  to  be  determined  by  the  jury;  and,  in  the 
case  at  bar,  the  jury,  under  a  charge  eminently  fair  to  the  defend- 
ant, resolved  that  question  in  favor  of  the  plaintiff. 

The  defendant,  in  order  to  relieve  itself  from  liability,  is  bound 
to  establish  the  contract.  Grossman  v.  Dodd,  63  Hun,  326,  17  N. 
Y.  Supp.  855;  Blossom  v.  Dodd,  43  N.  Y.  264;  Madan  v.  Sherard, 
73  N.  Y.  329.    It  was,  at  least,  incumbent  upon  the  defendant  to 
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show  the  implied  assent  of  the  plaintiff  thereto  (Woodruff  v.  Sher- 
rard,  9  Hun,  322);  and  that  was  not  made  to  appear.  The  plain- 
tiff asked  for  no  written  contract  He  requested  no  receipt  In 
the  absence  of  any  circumstance  or  limitation  indicating  it  to  be 
anything  other  than  an  ordinary  voucher,  he  was  justified  in  so 
regarding  it  The  minds  of  the  parties  did  not  meet  on  the  subject 
of  a  contract  embracing  the  restriction  invoked;  hence  it  cannot 
avail  the  defendant 

The  appellant  calls  our  attention  to  a  class  of  cases  clearly  dis- 
tinguishable from  the  one  under  review.  They  relate  to  the  con- 
struction placed  upon  conditions  in  telegraph  blanks,  bills  of  lad- 
ing, shipping,  and  express  receipts,  and  other  conunercial  instru- 
ments of  like  description.  In  such  it  has  been  held  that  the  uni- 
form character  of  those  instruments,  and  the  nature  of  the  busi- 
ness to  which  they  relate,  create  a  presumption  of  knowledge  of  the 
attendant  conditions  and  limitations,  or  that,  by  using  certain  blank 
forms  upon  which  the  terms  and  restrictions  confront  the  subscrib- 
ing party>  he  is  deemed  to  have  assented  to  them.  Ko  such  pre- 
sumption exists  respecting  a  paper  purporting  to  be  an  ordinary 
receipt;  hence  the  necessity  of  proof  to  establish  notice  to  the  plain- 
tiff of  tiie  undisclosed  clause  of  exemption  from  liability,  which  the 
defendant  inserted  in  a  manner  not  calculated  to  attract  attention. 
The  judgment  must  be  affirmed,  with  costs  to  the  respondent. 

Judgment  affirmed,  with  costs  to  the  respondent.  All  concur, 
except  MacLEAK,  J.,  dissenting. 

MacLEAN,  J.  (dissenting).  In  the  absence  of  evidence  tending  to 
show  that  the  limitations  under  which  the  defendant  took  claims 
for  collection  were  indorsed  upon  the  receipts  in  a  manner  not  like- 
ly to  attract  attention,  and  it  appearing  that  the  receipt  given  in 
this  instance  was  of  the  form  used  for  several  years  by  the  defend- 
ant, with  whom  the  plaintiff  had  had  repeated  dealings,  I  am  of 
opinion  that  he  was  bound  by  the  limitation  fixed  by  the  defendant 
at  the  time  he  delivered  the  claim  at  its  office,  as  he  testified  him- 
self, and  when,  as  the  officer  of  the  defendant  testified,  and  he  did 
not  deny,  the  plaintiff  received  the  receipt 


SCHMITZ  V.  STAHL. 
(Supreme  Court,  Appellate  Term.    February  24, 1899.) 

L  AFPBAI/— RkVIBW— COKFLICTINO  EVIDBMCB. 

The  declflion  of  the  trial  conrt  on  conflicting  evidence  will  not  be  dis- 
turbed In  tbe  absence  of  proof  of  bias  or  prejudice,  or  unless  injustice 
has  been  done,  or  tbe  court  bas  neglected  to  deUberate  on  tbe  wbole  testi- 
mony. 
1  Salbs — Brbach  of  Warranty— Exfbrt  Testimont. 

On  an  issue  wbether  boilers  sold  and  delivered  were  not  as  ordered, 
expert  testimony  that,  because  of  faulty  construction  and  defective  ma> 
terial,  tbey  leaked  and  were  defective,  is  inadmissible,  where  it  is  not 
sbown  that  when  witness  examined  them  tbey  were  In  the  same  condi- 
tion as  when  delivered. 
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Appeal  from  manicipal  court,  borough  of  Manhattan,  Second  dia- 
tcict. 

Action  by  Henrj  Schmitz  against  Emil  Stahl  to  recover  the  price 
of  boUers  sold  to  defendant.  Defendant  admitted  the  sale,  but 
claimed  damages  because  they  were  not  as  ordered.  There  waa  a 
judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  FBEBDMAN,  P.  J.,  and  MacLEAN  and  LEYEN- 
TRITT,  JJ. 

.Seaman  Miller^  for  appellant. 
Denman  ft  Denman^  for  respondent. 

PREEDMAN,  P.  J.  The  testimony  in  the  case  is  very  voluminous, 
and  we  have  given  it  careful  examination.  There  is  a  sharp  conflict 
-of  testimony  upon  all  the  main  questions  involved,  which  makes  them 
<iaestions  of  fact  for  the  trial  court  to  pass  upon.  **The  decision  of  a 
--district  court  justice,  rendered  upon  conflicting  evidence,  will  not  be 
•disturbed,  in  the  absence  of  proof  of  partiality,  prejudice,  or  bias'* 
XConklin  v.  Thompson,  29  Barb.  218;  Puerst  v.  Jacobson,  29  N.  Y. 
.^opp.  54),  or  unless  it  is  dear  that  injustice  has  been  done  (Mitehell- 
Vance  Co.  v.  Daiker  [Com.  PL]  19  N.  Y.  Supp.  378),  or  unless  the  evi- 
-dence  be  of  such  a  convincin  i:  character  as  to  lead  to  the  conclusion 
•that  the  justice  has  neglected,  through  mistake,  to  deliberate  upon 
the  whole  testimony  (May  v.  Meierdierck  [Com.  PL]  16  N.  Y.  Supp. 
^:871).    Nothing  of  the  kind  appears  in  this  case. 

Considerable  stress  is  laid  by  the  appellant  upon  the  exclusion  of 
itestimony  by  the  trial  judge  tending  to  show  that  the  boilers  in  ques- 
tion leaked  and  were  defective  because  of  faulty  construction  and  de- 
feofive  material.  The  testimony  offered  upon  that  point  would  have 
^been  competent,  had  it  been  shown  by  the  testimony  in  the  case  that 
the  boilers  were  in  the  same  condition  when  they  were  examined  by 
ithc  expert  witness  as  they  were  at  the  time  they  were  delivered  to  the 
defendant.  No  such  testimony  appears  in  the  record,  nor  does  it  ap- 
pear that  any  such  testimony  was  offered.  In  the  absence  of  such 
testimony,  it  was  not  reversible  error  to  exclude  the  testimony  re- 
ferred to. 

Judgment  affirmed,  with  costs.     All  concur. 


MULLEN  V.   OONYNGHAM. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

FoBciBLE  Entry— Evidence. 

Where,  in  an  action  for  forcible  detainer,  tbe  evidence  faUs  to  show 
that  defendant  used  force  to  repossess  himself  of  premises  from  which 
he  had  been  expelled  by  plaintiff,  within  the  meaning  of  the  forcible  entry 
and  detainer  law,  the  action  will  not  lie. 

Appeal  from  municipal  court,  borough  of  the  Bronx,  Second  district 
Forcible  entry  and  detainer  by  Thomas  J.  Mullen  against  Michael 

«Conyngham.    From  a  judgment  dismissing  the  petition,  petitioner 

.appeals.    Affirmed. 
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Argned  before  FBEEDMAl?,  P.  J.,  and  MacLEAN  and  LEVEBt^ 
TRITT,  JJ. 

Mnlqueen  &  Mulqueen,  for  appellant. 
John  Baptist  Marshall,  for  respondent. 

PEB  CUEIAM.  It  may  be  conceded  that  the  fact  that  the  peti- 
tioner himself  had  been  guilty  of  forcible  entry  and  detainer  won W 
not  have  authorized  the  defendant  to  employ  force  to  regain  pos- 
session, and  that,  if  he  had  forcibly  repossessed  himself,  it  would  ^ 
have  been  no  defense  in  the  present  proceeding  that  the  petitioner 
bad  done  the  same  thing.  But  defendant  had  a  right  to  seek  legal 
redress,  and  the  eyidence  fails  to  establish  that  he  used  force  to 
repossess  himself,  within  the  meaning  of  the  law  relating  to  forcible 
entry  and  detainer. 

Judgment  dismissing  the  petition  and  proceedings  without  costs' 
should  be  affirmed,  with  costs. 


(26  Misc.  Rep.  407.) 

LOWUBY  V.  BATES. 

(Supreme  Ck>nrt»  AppeUate  Term.    February  2i,  1809.) 

L  MlBJOIKDBB  OF   PARTIES— PLEADING— WafVEB. 

Wbere  the  defense  of  mi^olnder  of  parties  defendant  depends  on  m 
special  condition  In  the  contract  out  of  which  the  action  arose,  the  defense 
most  be  pleaded. 
2L  Pbikcipal  asd  Agent— Authority  of  Agent. 

A  powBT  '^to  acknowledge  or  contest  any  claim,*'  and  "to  defend,  eom^ 
promise,  or  settle  any  suit,"  includes  power  to  appeal  from  a  Judgment  iOk 
a  mSt 
a  Lloyd's  Insurance— Enfobcbment  of  Judgmbht. 

Where  a  policy  provides  that  a  Judgment  obtained  thereon  shaU  be- 
satlslled  oat  of  uiezpended  yramlums  in  the  underwriters'  hands;  If  fb- 
suffldent,  then  out  of  the  depostt  by  the  ssTecal  underwriters;  then  out. 
of  the  Individual  UabiUty  of  the  underwrttecs,— Insured  cannot  enforce- 
his  Judgment  against  an  individual  underwritsr  without  iriiowing  the  in- 
sufficiency of  the  premiums  and  deposits. 

Appeal  from  iminicipal  court,  borough  of  Manhattan,  First  districts 

Action  by  Zepliyrinns  A.  Lowrey  against  Andrew  J.  Bates.     There  - 
was  a  judgment  for  plaintiff,  and  defendant  appeals.     Berersed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVENr^ 
TRETT,  J  J. 

OeoKge  M.  Mackellar,  for  appellant* 

Menken  Bros.,  for  req)ondent 

I£VfiNTBITT,.J.  The  plaintiff  seeks  to  recover  the  costs  of  ap^ 
peal  whidi  had  been  awarded  to  him  in  an  action  i;pon  a  Lloyd's  insuiv 
anee  poKcy.  Pursuant  to  its  pirovisiODfi,  he  had  instituted  suit  against 
liie  attorneys  for  the  underwriters  to  establish  his  claim  to  damages 
te'loai  by  fire.  The  attorneys  appealed  from  the  judgment  recove^ 
by  the  .plaintiff  in  that  action,  and  the  eosts  included  in  the  judgment 
of  affirmance  constitute  the  subject-matter  of  this  litigation.     Tte- 
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defendant  is  one  of  16  nndei^writers.  The  remaining  14  were  named 
as  defendants  in  the  siunmons,  but  none  of  them  were  served  or  ap- 
peared. To  the  complaint,  this  defendant  interposed  a  general  denial. 
The  entire  evidence  introduced  upon  the  trial  consisted  of  the  policy 
of  insurance,  a  power  of  attorney  from  the  defendant  to  the  attorneys 
who  had  been  sued  in  the  original  action,  the  judgment  roll  therein, 
the  remittitur  thereon,  and  the  judgment  for  the  costs  in  controversy. 
The  defendant  moved  to  dismiss  the  complaint  upon  the  three  grounds 
following:  (1)  A  misjoinder  of  parties  defendant;  (2)  the  absence  of 
proof  of  authority  in  the  attorneys  to  appeal  from  the  original  judg- 
ment; and  (3)  the  omission  of  the  plaintiff  to  offer  proof  of  any  attempt 
to  satisfy  the  judgment  for  costs  out  of  certain  funds  which,  by  the 
provisions  of  the  policy,  were  made  applicable  thereto  before  resort 
could  be  had  to  the  individual  liability  of  the  underwriters.  The 
justice  denied  the  motion  and  awarded  to  the  plaintiff  judgment  for 
the  amount  claimed. 

Where,  as  in  the  case  at  bar,  the  defense  of  misjoinder  of  parties  de- 
fendant depends  upon  a  special  condition  in  the  contract  of  insurance, 
it  should  be  pleaded  in  the  answer;  otherwise,  it  is  deemed  waived. 
Cfoncentrating  Works  v.  Ackermann,  6  App.  Div.  540,  39  N.  Y.  Supp. 
585. 

The  second  ground  is  untenable,  as  the  language  of  the  power  of 
attorney  is  sufficiently  comprehensive  to  authorize  the  attorneys  of 
the  defendant  to  appeal  from  the  original  judgment.  It  cannot  be 
seriously  questioned  that  the  power  "to  acknowledge  or  contest  any 
claim,"  and  "to  defend,  compromise,  or  settle  any  suit"  brought  upon 
the  policy,  does  not  embrace  the  authority  to  appeal  from,  as  well  as 
to  resist,  a  judgment  in  the  first  instance. 

The  third  ground,  however,  presents  a  more  serious  contention.  In 
the  policy  it  is  recited  that: 

''No  action  shall  be  brought  by  the  assured  to  enforce  the  provisions  of  this 
policy,  except  against  the  attorney  in  fact,  as  representing  aU  of  the  under- 
writers. *  *  *  Judgment  entered  in  such  an  action  shall  be  satisfied  out 
of  the  premiums  in  the  hands  of  the  underwriters  unexpended;  if  such  premi- 
ums shaU  be  insufficient,  then  out  of  the  deposit  made  by  the  several  under- 
writers; if  both  BhaU  be  insufficient,  then  out  of  the  individual  liability  of  the 
several  underwriters,  as  hereinbefore  expressed  and  Umited." 

The  plaintiff  presented  no  evidence  of  the  issuance  of  any  execution 
upon  the  judgment  for  costs,  or  of  any  attempt  to  have  the  unexpend- 
ed premiums  or  the  deposit  applied  to  its  payment,  or  of  the  non- 
existence or  insufficiency  of  such  premiums  or  deposit.  The  failure 
of  proof  in  that  regard  is  fatal  to  the  judgment  rendered.  The  stipu- 
lation quoted  is  a  part  of  the  contract,  to  which  the  plaintiff*  assented 
and  by  which  he  is  bound.  The  circuitous  method  which  may  have 
to  be  adopted,  and  the  difficulties  which  may  be  encountered  in  reach- 
ing the  funds  to  which  he  has  agreed  primarily  to  resort,  cannot  mili- 
tate against  the  enforcement  of  a  condition  to  which  he  has  deliberately 
assented.  Whether  the  scheme  of  collection  provided  by  the  contract 
could  be  made  fully  operative  it  is  not  necessary  to  consider,  since  it 
met  with  the  plaintiff's  concurrence.  Gk>ugh  v,  Batterlee,  32  App. 
Div.  S3,  62  N.  Y.  Supp.  492. 
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The  defendant,  resisting  ail  liability,  did  not  contend  that  he  was, 
onder  the  tenns  of  the  policy,  chargeable  with  only  a  pro  rata  share 
(one-fifteenth)  of  the  amount  of  the  costs  sought  to  be  recovered,  and 
jodgment  went  against  him  for  the  whole  sum;  therefore  the  extent 
of  the  defendant's  liability,  if  any,  is  not  now  before  us  for  considera- 
tion. The  judgment  must  be  reversed,  with  costs  to  the  appellant 
to  abide  the  event 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event     All  concur. 


ZIMMERMAN  y.  RAINBY  et  al. 
(Supreme  Coart,  Appellate  Term.    February  22,  1890.) 

1.  Shipping — Action  for  Freight— Evidence. 

Where  the  defense  to  an  action  for  the  freight  of  a  cargo  Is  that  It  was 
carried  under  special  charter  by  the  day,  and  a  blU  of  lading  of  the  cargo 
has  been  introduced,  evidence  that  it  is  not  customary  to  give  a  biU  of 
lading  where  the  boat  is  chartered  by  the  day  is  admissible. 

2.  8amk— Bill  of  Lading — Parol  Testimony. 

Such  evidence  la  not  Incompetent,  as  proving  the  contents  of  the  bill  of 
lading  or  varying  its  terms,  where  It  is  neither  a  special  agreement  nor 
the  agreement  sued  on. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Second  district. 

Action  by  Frederick  Zimmerman  against  William  T.  Bainey  and 
another.  There  was  a  judgment  for  plaintiff,  and  defendants  appeal. 
AtHrmed. 

TliJs  action  was  brought  to  recover  freight  on  a  cargo  of  coal  shipped  by 
defendants,  on  a  boat  belonging  to  the  plaintiff,  from  South  Amboy,  N.  J., 
to  the  borough  of  Brooklyn,  this  city,  at  the  aUeged  rate  of  16  cents  per  ton, 
less  advances  for  towing  and  trimming.  The  defendants  denied  that  such 
was  the  rate  agreed  upon,  contending  that  the  agreement  for  carriage  was 
at  the  rate  of  $3.60  per  day. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN 
TRCTT,  JJ. 

Oould  &  Wilkie,  for  appellants. 
Hyland  &  Zabriskie,  for  respondent. 

MadJBAN,  J.  Not  only  is  there  evidence  to  sustain  the  finding  of 
fact  by  the  court,  but,  so  far  as  concerns  the  number  of  witnesses  and 
the  probabUity  of  their  testimony,  coupled  with  the  inference  to  be 
drawn  from  the  bill  of  lading  introduced,  the  preponderance  of  evi- 
dence is  in  f^YOr  of  the  decision  of  the  court. 

8ome  stress  is  laid  upon  the  admission  of  evidence,  against  objection 
by  the  defendants,  that  when  a  boat  is  chartered  by  the  day,  as  distin- 
guished from  hiring  for  freight,  it  is  not  customary  to  sign  a  bill  of 
lading  for  the  cai^o.  The  only  ground  of  objection  to  this  evidence 
was  its  immateriality.  The  bill  of  lading,  however,  was  seemingly 
neither  a  special  agreement  nor  the  agreement  upon  which  the  plain- 
tiff based  his  cause  of  action;  hence  the  testimony  did  not  prove  or 
i^ry  its  purport,  but  applied  to  another  fact,  namely,  that,  if  the  fact 
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had  been  as  contended  for  by  the  defendants,  they  would  not  have 
been  able  to  produce  liie  pai>er  in  qoevtion. 

jTi^ment  aftamed,  with  costs.     All  concur;  LEVENTRITT,  J.,  in 
result. 


LEWIS  et  al.  v.  HOSBY. 

(Supreme  Court,  Appellate  Term.    February  21,  1^60.) 

1.  Appeal— Review— Conflicting  Evidence. 

The  Judgment  of  the  trial  court  on  a  question  of  fact  will  not  be  dis- 
turbed on  appeal  where  the  evidence  was  conflicting. 
8.  Costs. 

A  respondent  Is  not  entitled  to  costs,  on  affirmance  of  the  judgment, 
where  he  did  not  appear. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict 

Action  by  Nathan  Lewis  and  another  against  Oomelius  Hosej- 
From  a  judgment  for  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J^  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Nathan  Lewis,  in  pro.  per. 

FREEDMAN,  P.  J.  This  is  an  action  brought  by  the  plaintiflfs 
to  reoover  the  sum  of  fid,  claimed  by  them  to  be  due  for  rent  of 
certain  premises  for  the  month  of  April,  1898.  The  whole  ques- 
tion involred  seems  to  be  a  question  of  fact,  upon  which  both  par- 
ties gave  testimony  directly  in  conflict;  the  plaintiffs  claiming  that 
the  payment  of  veat  should  date  from  the  Ist  of  each  month,  and 
the  defendant  claiming  that  the  payment  of  rent  was  to  date  from 
the  6th  or  7th  of  each  monti.  It  is  undisputed  that  the  defend- 
ant took  possession  of  the  premises  on  the  6th  or  7th  day  of  Jan- 
uary, 1898,  paying  therefor  the  sum  of  |9,  according  to  the  agree- 
ment that  one-half  month's  rent  should  only  be  charged  for  the  first 
month.  On  the  7th  day  of  February  he  paid  |18,  the  monthly  rental, 
and  again  on  the  6th  day  of  March.  He  vacated  the  premises  on 
the  7th  of  April.  These  facts,  coupieA  with  the  testimony  an  to  the 
contents  of  the  receipts  (which  tecrtintsny  was  inadmissible,  if  it  bad 
been  properly  objected  to),  created  such  a  conflict  of  testimony  that 
the  Jvdg^nent  of  the  trial  oourt  aboald  mot  be  disturbed.  As  the 
respondent  failed  to  appear,  no  tmbB  siMmid  be  awarded. 

Jndi^ent  affimed,  without  oosts.    All  concur. 


(26  MIsc  Rep.  417.) 

PORTEK  v.  ORBGAN. 

(Supreme  Court,  Appellate  Term.    F^ruary  24, 1899.) 

MxmwoiBAit  CouBTB— Vacation  op  Consent  Jni>oM«NT. 

A  municipal  court  of  New  York  City  cannot  open  a  Judirmetft  entered 
by  consent,  in  view  of  Laws  1887,  c.  876,  |  1300,  ^tvlng  sudh  osurt  the 
same  power  over  Its  laAgmenlB  as  the  ;histlces  of  tiie  Olstrlot  oovrta  had 
Deoemter  ai,  1j697»  and  Laws  18M,  c.  748,  not  Includlns:  flower  to  open 
ooasent  judgments  among  the  lowers  given  to  district  courts  to  vacate 
or  modll^  their  Judgments. 
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Appeal  from  mnnicipal  court,  borough  of  Manhattan,  Second  dia- 
tiict. 

Action  bj  William  B.  Porter  against  Alfred  B.  Cregan.  From  an 
order  opening  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
versed- 

Argued  before  fT^EKDMAN,  P.  J.,  and  MacLfiAN  and  LBVEN 
TBITT,  JJ. 

Jeroloman  &  Arrowsmith,  for  appellant 
Ralph  A  Kent,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff,  pleading  in  contract,  recovered 
a  judgment  against  the  defendant  on  the  tatter's  oral  consent  ex- 
pressed in  open  court  on  the  return  day  of  the  summons.  The  jndg- 
ment  was  signed  by  the  court,  and  duly  entered.  Thereafter  the 
plaintiff,  claiming  to  have  adopted  the  wrong  cause  of  action,  and 
desiring  to  plead  in  tort,  obtained  an  order  to  show  cause,  based 
apon  an  affidavit,  seeking  to  have  the  judgment  in  his  favor  vacated 
and  met  aside,  and  the  cause  restored  to  the  calendar  for  triaL  The 
defendant  opposed,  but  the  justice  granted,  the  motion.  Prom  the 
order  thereon  entered  this  appeal  is  taken. 

We  are  satisfied  that  the  justice  had  no  power  to  make  the  order 
in  question.  It  is  a  clear  and  salutary  principle  that  inferior  juris 
dictions,  not  proceeding  according  to  the  course  of  common  law,  sn 
oonfined  strictly  to  the  authority  given  them.  They  can  take  noth 
inn;  by  implication,  but  must  show  in  every  instance  the  power  ex- 
preasly  conferred.  Jones  v.  Reed,  1  Johns.  Cas.  20.  Section  1351 
of  liie  act  creating  the  municipal  courts  (Greater  Niew  York  Caiar- 
ter;  Laws  1897,  c.  378)  provides  that  they  "shall  have  the  juris- 
diction, powiers,  duties  and  organization  hereinafter  prescribed.^' 
By  section  1364  the  jurisdiction  of  the  municipal  court  in  certain 
civil  actions  and  proceedings  is  prescribed,  but  by  it  no  authority 
over  orders  is  conferred.  Section  1369,  however,  without  containing 
any  specific  provision  as  to  the  justice's  power  to  make  orders,  pro- 
vides that: 

*'In  so  far  as  the  same  are  consistent  with  this  act,  all  provisions  of  law  re- 
latlniT  to  the  procedure  and  organization,  ♦  •  •  practice,  proceedings, 
•  •  •  jadgmenta,  ♦  •  •  trials.  ♦  •  •  and  all  matters  incidental  to 
ttie  sane,  tbe  powers  and  duties  of  the  justices  •  •  •  which  shall  be  in 
force  cm  tiie  31sC  day  of  Decemtier,  1897,  shall  apply  to  and  control  and  govern 
tlie  same  la  the  said  municipal  court  and  the  branches  thereof  in  each  district'* 

Unless,  then,  the  justices  of  the  district  courts  had  pow^  on  the 
31st  day  of  December,  1897,  to  make  an  order  vacating  and  setting 
ande  a  judgment  entered  on  the  consent  of  the  parties,  none  now 
exiBts.  In  otlKT  words,  the  measure  of  authority  vested  in  the  jus- 
ticeSy  in  this  regard,  under  the  charter,  is  the  same  as  that  vested 
in  the  justices  of  the  district  courts  of  the  old  city  of  New  York,  and 
is  defined  by  section  1367  of  the  consolidatiim  act,  as  amended  by 
chapter  748  of  tbe  Laws  of  18M.  Aa  exandnation  of  ^is  section 
of  tlie  amendments,  and  of  the  decisions  rendered,  fails  to  disclose 
authority  to  make  the  order  under  consideration.  Prior  to  the 
amendment  of  section  1367  of  the  consolidation  aot,  a  district  court 


Digitized  by  VjOOQIC 


202  56  NBW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

justice  became  functus  officio  after  rendering  his  judgment,  and  the 
only  remedy  of  the  aggrieved  party  was  by  appeal.  People  v.  Cal- 
lahan, 7  Daly,  435;  Carpenter  v.  Willett,  28  How.  Prac.  225.  Nor 
did>a  justice  have  the  power  to  make  an  order  setting  aside  a  judg- 
ment or  the  verdict  of  a  jury,. or  granting  a  new  trial.  Schwartz  v. 
Wechler,  2  Misc.  Rep.  67,  20  N.  Y.  Supp.  861;  Nicholson  v.  Moriarty, 
13  Misc.  Rep.  244,  34  N.  Y.  Supp.  57.  Before  the  passage  of  chap- 
ter 748  of  the  Laws  of  1896,  a  justice  did  have  the  power  to  make  an 
order  opening  a  default  made  in  any  action  tried  before  him.  Con- 
solidation Act,  Laws  1882,  c.  410,  §  1367;  Edel  v.  McCone  (Com. 
PL)  10  N.  Y.  Supp.  538.  That  was  the  limit  of  his  power  over  judg- 
ments. By  chapter  748  of  the  Laws  of  1896,  however,  those  powers 
were  enlarged  as  follows: 

*The  court  or  any  Justice  holding  the  same,  may  at  any  time  upon  motion, 
made  upon  such  notice  as  the  justice  may  desire,  open  any  default,  and  set 
aside,  vacate  or  modify  any  Judgment  entered  thereon,  and  set  the  cause  down 
for  pleading,  hearing  or  trial  as  the  case  may  require  upon  such  terms  and 
conditions  as  the  court  or  Justice  may  deem  proper.  A  motion  to  set  aside 
the  verdict  of  a  Jury  and  vacate  or  modify  any  judgment  rendered  upon  a 
trial  by  the  court  without  a  Jury  may  be  made  for  the  causes  specified  in 
section  999  of  the  Code  of  Civil  Procedure." 

Thus,  the  authority  over  a  judgnoient  entered  is  very  clearly  de- 
fined. No  provision  is  made  for  opening  a  judgment  entered  on  con- 
sent. And,  inasmuch  as  the  justice  was  without  power  to  enter  an 
order  opening  such  a  judgment  before  the  amendment  of  section 
1367  of  the  consolidation  act,  the  conclusion  is  inevitable  that  he 
has  none  now.  The  order  vacating  and  setting  aside  the  judg- 
ment entered  by  consent  must' therefore  be  reversed,  with  costs  to 
the  appellant. 

Order  reversed,  with  costs  and  disbursements  to  appellant  All 
concur. 

(26  Misc.  Rep.  383.) 


RIGKERSON  v.  BUNKEOt  et  al. 

(Supreme  Ck)urt,  Appellate  Term.    February  24,  1899.) 

Attachment— AFFiDAvrr—SuFFiciEHOT. 

Plaintiff's  affidavit  for  attachment,  aUeglng  that  "defendants  are  Justly 
indebted  to  him  in  the  sum  of  $511  over  aU  set-offs  or  counterclaims  that 
the  said  defendants  might  have  against  this  plaintiff,  to  his  knowledge/' 
sufficiently  complies  with  Code  Civ.  Proc  I  636,  requiring  the  affidavit 
to  show  "that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein  over 
and  above  all  counterclaims  known  to  him." 

Same. 

An  affidavit  for  attachment  is  sufficient  though  it  alleges  in  the  alter- 
native, in  the  language  of  Oode  Civ.  Proc.  |  636,  that  defendants  "have 
assigned,  disposed  of,  •  ♦  •  or  are  about  to  assign,  dispose  of. 
*  *  *  property,"  where  other  allegations  are  sufficient  to  show  a 
fraudulent  disposition  of  property. 

Appeal— -Sufficiency  of  Evidence. 

A  judgment  of  the  general  term,  affirming  an  order  granting  an  attach.* 
ment  because  of  a  fraudulent  disposition  of  property,  wiU  not  be  dis> 
turbed. 

Appeal  from  city  court  of  New  York,  general  term. 
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Action  by  Martin  L.  Rickerson  against  Le  Roy  E.  Bunker  and 
Albert  Chellborg.  Prom  a  judgment  of  the  general  term  (54  N.  Y. 
Snpp.  1114),  affirming  a  judgment  of  the  si)ecial  term  denying  de- 
fendant Chellborg  8  motion  to  vacate  an  attachment  against  his 
property,  he  appeals.    Affirmed. 

Argued  before  PREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Oscar  H.  Stearns,  for  appellant. 
Charles  Lex  Brooke,  for  respondent. 

MacLEAN,  J,  TJe  appellant  contends:  (1)  It  is  not  shown,  in 
the  language  of  section  636,  Code  Civ.  Proc,  in  the  moving  affidavit, 
•'that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein  over 
and  above  all  counterclaims  known  to  him'';  and  (2)  the  allegation 
that  the  defendants  'Tiave  assigned,  disposed  of,  *  *  *  or  are 
about  to  assign,  dispose  of,  *  *  *  property,"  in  the  language 
of  section  636,  Code  Civ.  Proc.,  is  in  the  alternative,  and  so  not 
affirmative  and  not  sufficient. 

Respecting  the  plaintiff's  right  of  recovery,  it  is  not  necessary  to 
adopt  the  words  of  the  statute  (Ruppert  v.  Haug,  87  N.  Y.  144), 
advisable  as  that  is;  for  it  is  enough  to  show  the  facts  required, 
and  that  sufficiently  appears  from  the  words,  "defendants  are  justly 
indebted  to  him  in  the  sum  of  five  hundred  eleven  and  *Vioo  dol- 
lars over  all  set-offs  or  counterclaims  that  the  said  defendants  might 
have  against  this  plaintiff,  to  his  knowledge."  Moreover,  the  ex- 
pression employed  and  quoted  above  is  practically  the  same  as  one 
heretofore  regarded  as  sufficient.  Barton  v.  Saalfield,  1  How.  Prac. 
(N.  S-)  276.  Outside  of  the  alternative  statement  objected  to,  the 
affidavits  presented  sufficient  evidence  of  fraudulent  disposition  of 
property  to  authorize  the  issue  of  an  attachment.  Whether  that 
evidence  appear  or  not  with  such  cogency  as  to  satisfy  every  one,  it 
satisfied  the  judge  who  granted  the  attachment  and  the  justices  of 
the  general  term,  and  their  action  may  not  now  be  interfered  with. 

The  order  should  be  affirmed,  with  costs. 

FBEEDMANy  P.  J.,  concurs.  LEVENTRITT,  J.,  concurs  in  re 
suit. 


WENDEL  V.  WBNDBL. 
(Supreme  Court,  Appellate  Term.    February  24,  1890.) 

1.   HCSBAHD  AND  WiPB— MONBT  PAID— £ VI DENCB— DISMISSAL. 

Plaintiff,  In  an  action  to  recover  money  paid  by  her  to  her  hnsband, 
testified  that  she  paid  the  money  at  his  instance,  to  be  put  into  his  banlc, 
MB  it  waa  not  convenient  for  her  to  deposit  it.  In  a  former  action  she 
bad  claimed  to  have  given  him  the  money  in  consideration  of  a  promise 
to  care  for  her  son  by  a  former  marriage,  which  promise  he  had  failed  to 
fnlfiU.  Heldt  that  her  two  versions  of  the  transaction  were  not  so  in- 
consistent as  to  require  a  dismissal  of  the  complaint 

Such  former  claim  was  not  incompatible  with  allegations  that  the  pay- 
ment was  for  plaintiff's  benefit,  and  was  to  be  returned  to  her  at  any  time^ 
MB  She  wished. 


Digitized  by  VjOOQIC 


204  56  NBW  TOBK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

Appeal  from  municipal  court,  borough  of  ManLatt^i,  Ei^th  dis- 
trict. 

AetioB  bj  Louise  Weudel  against  Jos^di  WendeL  From  a  judg> 
ment  dismtsging  her  oomplalnt^  plaintiff  appeals.     BeTersed. 

Arjrued  before  FREEDMAN,  P.  J.,  and  MacLKAN  and  LEVEN- 
TRITT,  JJ. 

Gustave  Hurliman,  for  appellant. 
James  W.  Ridgway,  for  respondent. 

MacLEAN,  J.  Testifying  in  her  own  behalf,  in  an  action  to  re- 
cover for  moneys  had  and  received  from  her  and  to  her  benefit  by  her 
husband,  prior  to  an  informal  separation,  the  plainnff  said  she  had  paid 
the  sums  admittedly  paid,  beginning  the  week  after  the  wedding, 
at  the  suggestion  and  request  of  the  defendant,  to  be  put  into  his 
bank,  as  it  was  not  convenient  for  hei'self  to  go  to  New  York  to  make 
the  deposit.  It  was  shown,  by  copy  of  a  complaint  verified  by  her- 
self, that  In  another  action  the  plaintiff  had  claimed  to  have  given  the 
money  to  the  defendant  in  consideration  of  his  promise  to  receive  and 
care  for  a  minor  son  born  in  -her  former  wedlock,  and  which  promise 
he  had  refused  to  fulfill.  For  this  supposed  variance  in  her  versions 
of  the  transactions,  the  complaint  was  dismissed.  This  was  error. 
The  additional  allegation  in  the  eai'lier  complaint  of  an  ulterior  rea- 
son for  paying  the  money,  that  it  was  to  be  used  for  the  care  of  the 
child  for  whom  the  plaintiff  was  bound  to  care,  is  not  incompatible 
with  the  allegation  that  the  payment  was  for  the  benefit  of  the  plain- 
tiff; nor  was  so  the  statement  that  it  was  paid  at  the  suggestion  of 
the  defendant,  to  be  kept  for  and  returned  to  the  plaintiff  at  any  time, 
as  she  wished,  which  might  well  be  at  any  time  before  he  had  begun 
to  fulfill  the  allied  promise  to  receive  and  care  for  the  minor.  More- 
over, the  defendant  testified,  under  a  general  denial,  that  he  had  re- 
ceived the  money  on  account  of  a  marriage  portion  only  partly  paid; 
that  the  plaintiff  had  left  him  at  his  instance  and  request,  and  upon 
his  offer  to  pay  her  a  larger  sum  in  consideration  of  that  separation. 
Thus,  apparently,  the  man  was  indebted  to  the  woman,  for  more  than^ 
the  amount  she  claimed,  upon  another  contract;  nor  could  he  right- 
fully keep  the  money  whkh  he  received,  acoojvliiig  to  his  own  siiomng, 
under  a  contract  which  he  rendered  practically  ineffectual,  even 
though  it  was  a  contract  of  mftrriage. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to- 
the  appellant  to  abide  the  event. 

FREEDMAN,  P.  J.,  concurs.     LEVENTRITT,  J.,  concurs  in  result 


(26  Misc.  Rep.  387.) 

HjlRVIEB  T.  NBW  YORK  ft  H.  B.  R.  00.  et  aL 
(Supreme  Courts  Appellate  Term.    February  21,  1899.) 

1.   MUNiaPAL  C0RP0BATI09»— iMFBOVXMlBIVtr  Of  SrBBBT-*APPOmnUBKT   OF    IN- 
SPECTORS. 

Jjaws  1892;  c  389,  created  a  boaxd  for  the  Improvement  of  part  of  a 
«treet,  and  authorised  the  board  to  take  entire  control  of  the  improvtoient, 
and  execute  the  same,  and  provided  that  the  worlc  should  be  done  under 
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the  mtpervision  of  the  department  of  pabllc  works,  the  commissioner  of 
which  should  appoint  necessary-  inspectors  to  snpervise  the  worl^.    Held, 
that  the  board  bad  authority  to  appoint  an  inspector  of  masonry  and 
watchmen  to  perform  services  on  the  improvement 
91  SASffE— Term  op  Service. 

Laws  1892,  c.  339,  §  13,  required  a  railroad  to  elevate  its  traclss  in  a  cer- 
tain street  and  created  a  board  to  take  chargpe  of  tiie  improvement  the 
work  to  be  done  as  far  as  possible  by  contract,  and  the  cost  to  be  paid 
in  the  first  instance  by  the  railroad.  Laws  1898,  c.  613,  passed  April 
29,  1886,  transferred  to  the  highway  commissioner  all  the  powers  of  the 
board.  Section  3  provided  that  the  act  should  not  affect  any  contracts 
made  by  or  with  the  board;  and  section  4,  that  the  railroad  shoidd  not  be 
relieved  from  any  costs,  charges,  or  expenses  imposed  by  the  former  act. 
Beld,  that  wages  of  workmen  appointed  by  the  board  came  under  the 
last  section,  and  that  the  later  act  did  not  vacate  the  positions  of  the 
boerd*s  appointees,  who  were  entitled  to  wages  for  work  done  after  the 
second  act  was  passed,  in  the  absence  of  notice  by  the  highway  commis* 
sioner  to  quit 
MacLean,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Third  dis- 
trict. 

Action  by  Ernest  Harvier  against  the  New  York  &  Harlem  River 
Railroad  Company  and  others.  From  a  judgment  for  plaintiff,  de- 
fendant railroad  company  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN 
TRITT,  JJ. 

Cbas.  6.  Spaulding  and  Robt.  A.  Kutschbock,  for  appellant. 
L.  M.  Berkeley,  for  respondent. 

FREEDMA]^,  P.  J.  The  plaintiff  brings  this  action  as  the  as- 
sigiiee  of  Arthur  Schlemmer,  Charles  Curry,  and  James  Owens,  who 
claim  there  was  due  them  from  the  defendants  the  sum  of  |20e.50, 
for  wages  for  the  month  of  May,  18^,  for  work  done  by  them  in 
Park  avenue.  New  York  City.  In  1892  the  legislature  passed  an  act 
(chapt^  339)  by  which  it  was  proTided  that  the  defendants'  tracks 
in  Park  arenue  should  be  elevated  and  placed  upon  a  viaduct;  and 
provtsion  was  made  in  said  act  for  a  public  board,  to  be  known  as 
the  '^Board  for  the  Improvement  of  Park  Avenue  above  106th 
Street.''  Upon  the  trial  the  defendants  offered  no  testimony,  and, 
at  the  close  of  the  case  on  the  part  of  the  plaintiff,  moved  to  dis- 
miss the  complaint,  upon  the  grounds  that  the  board  had  no  author- 
ity muder  the  law  to  appoint  these  men;  that  the  board  went  out  of 
existence  on  April  29,  1898,  and,  by  virtue  of  the  statute  (chapter 
613,  Laws  1898),  all  the  appointees  of  the  board  went  out  of  office 
with  it;  and  that  the  action  was  improperly  brought  against  these 
defendants, — ^and  upon  those  grounds  is  based  the  argument  on  this 
appeaL 

The  powers  and  duties  imposed  upon  the  board  for  the  improve- 
ment of  Park  avenue  above  106th  street,  so  far  as  they  appear  appli- 
cable to  ihe  case  at  bar,  are  set  forth  in  section  13  of  chapter  339 
of  the  Laws  of  1892,  as  follows: 

•Tliere  sball  be  a  board  ♦  •  •  which  ♦  •  •  shall  be  called  the 
'Board  for  the  In^^rovement  of  Park  Avenue,  above  One  Hundred  and  Sixth 
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Street*  It  shall  be  the  duty  of  said  board  to  file  a  detailed  statement  under 
oath  of  the  Items  of  expenditures  with  the  comptroller  of  the  city  of  New 
York.  •  *  *  Regular  accounts  shall  be  kept  by  the  board,  which  shall  be 
open  for  the  inspection  of  the  officers  of  the  said  railroad  company  and  to 
the  comptroller  of  the  city  of  New  York.  ♦  ♦  ♦  The  said  board  is  hereby 
authorized  and  directed  to  take  entire  charge  and  control  of  the  said  improve* 
ment  from  One  Hundred  and  Sixth  street  to  the  line  of  the  Harleifi  river, 
♦  ♦  ♦  and  to  execute  the  same  in  conformity  with  all  the  provisions  of  this 
act.  In  a  substantial  and  workmanlike  manner.  Such  work  shall  be  done  ajs  far 
as  possible  by  contract.  ♦  ♦  •  All  work  to  be  done  upon  or  under  any 
street,  between  One  Hundred  and  Sixth  street  and  the  south  line  of  the  Harlem 
river,  shaU  be  done  under  the  supervision  of  the  department  of  public  works, 
and  the  commissioner  of  public  works  shall  appoint  necessary  inspectors  and 
engineers  for  the  supervision  of  said  work.*' 

The  act  also  provided  that  the  expense  and  cost  of  said  improve- 
ment should  be  paid  by  the  railroad  company  in  the  first  instance, 
and  it  was  to  be  reimbursed  by  the  city  of  New  York  for  one-half 
thereof  up  to  a  certain  amount.  The  several  amendments  made  to 
the  above  act  do  not  affect  this  case. 

By  chapter  613  of  the  Laws  of  1898,  passed  April  29th,  all  the 
powers  and  duties  imposed  or  conferred  upon  said  board  were  trans- 
ferred to  and  devolved  upon  the  conmiissioner  of  highways  of  the 
city  of  New  York;  and  it  was  provided  in  that  act  that  nothing  con- 
tained therein  should  affect  any  contract  theretofore  made  by  or 
with  said  board,  and  that  any  contract  and  all  rights  thereunder 
might  be  enforced  in  the  name  of  the  city  of  New  York  by  the  com- 
missioner of  highways,  in  the  same  manner  and  to  the  same  ex- 
tent that  any  such  contract  or  such  rights  thereunder  might  or 
could  have  been  enforced  by  the  said  board.  Section  4  of  that  act 
provided  that  nothing  contained  in  said  act  should  relieve  the  New 
York  &  Harlem  River  Railroad  Company,  or  its  lessee,  the  New 
York  Central  &  Hudson  River  Railroad  Company,  or  either  of  them, 
from  any  costs,  charges,  or  expenses  imposed  upon  them  by  Act 
1892,  c  339. 

It  is  conceded  by  the  appellants  that  Schlenuner  was  appointed 
an  inspector  of  masonry  July  15, 1895,  at  a  salary  of  |100  per  month ; 
that  Curry  was  appointed  a  watchman  on  June  29,  1897,  at  wages 
of  11.75  per  day;  and  that  Owens  was  appointed  to  the  same  posi- 
tion, at  the  same  wages,  on  March  18,  1898,  which  appointments 
were  duly  made  by  resolutions  passed  by  said  Park  avenue  board. 
It  is  also  conceded  that  they  continued  to  perform  the  work  for 
which  they  were  appointed  up  to  June  2,  1898,  when  each  received 
a  notice  from  the  commissioner  of  highways  of  the  city  of  New 
York  informing  them  that  their  positions  had  been  vacant  since 
April  29,  1898.  These  defendants  paid  them  up  to  April  29,  1898; 
and  it  was  shown  on  the  trial  that  no  other  notice  had  ever  been 
given  them;  that  defendants  refused  to  pay  them  for  their  services 
since  the  date  last  mentioned;  and  that  they  had  not  been  paid;  and 
that  their  claims  had  been  duly  sold  and  assigned  to  this  plaintiff, 
who  paid  therefor  the  full  amount  of  their  respective  claims.  The 
board  for  the  improvement  of  Park  avenue  above  106th  street  had 
authority,  under  the  act  creating  them  and  defining  their  duties 
and  powers,  to  appoint  such  men.    '^The  power  to  do  an  act  in- 
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volves  the  power  to  do  it  eflfectively."  Matthews  v.  Insurance  Co., 
154  N.  Y.  460,  48  N.  E.  751.  It  is  not  important  whether  the  ap- 
pointees were  termed  "inspectors''  or  ''watchmen,''  or  by  what  name 
they  were  known  on  the  pay  rolls.  If  they  were  employed  by  the 
board  to,  and  did,  perform  services  upon  the  work  over  which  the 
board  had  entire  charge  and  control,  that  is  sufficient.  The  struc- 
ture upon  which  the  work  was  done  by  Schlemmer,  Curry,  and 
Owens  was  the  property  of  these  defendants  (section  24,  c.  S39,  Laws 
1892;  People  v.  Commissioners  of  Taxes,  101  N.  Y.  322,  4  N.  E.  127); 
and  the  defendants  derived  the  benefit  of  such  services. 

The  act  of  1898  (chapter  613)  transferred  to  and  imposed  upon 
the  commissioner  of  highways  of  the  city  of  New  York  all  the  du- 
ties and  liabilities  theretofore  imposed  upon  the  board.  It  is  evi- 
dent that  section  3  of  that  act  does  not  intend  to  include  contracts 
of  hiring,  but  makes  a  distinction  between  the  contracts  contem- 
plated by  section  13  of  the  act  of  1892  and  what  might  be  deemed 
•*co8ts,  charges  and  expenses"  under  section  4  of  the  act  of  1898 
(chapter  613);  and  the  wages  of  the  assignors  may  reasonably  be 
considered  as  a  portion  of  the  ''expenses''  contemplated  in  the  sec- 
tion last  referred  to.  The  commissioner  of  highways  of  the  city  of 
New  York,  under  the  authority  conferred  and  imposed  upon  him 
by  the  act  of  1898,  might  have  discharged  Schlemmer,  Curry,  and 
Owens  at  any  time  after  April  29, 1898.  He  permitted  them  to  con- 
tinue their  duties  until  June  2,  1898,  without  notice;  and  a  notice 
given  at  that  time  could  not  deprive  them  of  wages  already  earned 
from  April  29,  1898,  to  June  2,  1898. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  con- 
cur, except  MacLEAN,  J.,  dissenting. 

MacLEAN,  J.  (dissenting).  Inasmuch  as  the  "Board  for  the  Im- 
provement of  Park  Avenue  above  106th  Street"  ceased  to  exist  on 
the  29th  of  April,  1898,  by  virtue  of  chapter  613  of  the  Laws  of 
that  year,  the  employment  of  persons  engaged  by  it  terminated  with 
the  board's  existence;  just  as  the  death  of  the  master  discharges 
servants,  even  when  the  hiring  be  for  a  definite  period,  and  not, 
as  here,  only  at  will.  The  assignees  of  the  plaintiff  must  be  deemed 
to  have  known  of  the  abolition  of  their  employer.  If  they  wished 
any  further  work,  they  should  have  sought  and  obtained  employment 
from  the  authority  charged  with  carrying  on  the  work  of  the  late 
board.  It  is  not  to  be  assumed  from  the  devolution  of  the  work  up- 
on a  new  functionary  that  it  was  the  intent  of  the  legislature  there- 
by to  continue  the  employment  of  the  laborer  hired  by  the  board 
abolished,  but  rather  otherwise,  since  it  omitted  to  manifest  such 
intention  by  providing  that  the  laborers  be  so  continued. 
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(26  Misc.  Bep.  37a> 

BURNELL   ▼.   COLES. 

(Supreme  Court,  Appellate  Term.    February  24,  1S99.) 

L  Costs— Appeal. 

Code  Olv.  Proc.  §  3251,  Bubd.  3,  providing  for  motion  costs  and  certain 
disbursements  on  motions^  does  not  apply  to  costs  on  appeal  from  an  or^ 
der  or  judgment 

8.  Same— Jddqmbnt— Order. 

Under  Code  Civ.  Proc.  §  3251,  subd.  4,  giving  to  eltber  party,  on  an  ap- 
peal to  the  supreme  court  from  an  inferior  court,  as  costs,  before  argu- 
ment, $20,  and  for  argument  $40,  there  is  no  distinction  between  an  ap^ 
peal  from  a  judgment  and  one  from  an  order, 
a  Same. 

Where  on  reversal  the  supreme  court  directed  that  respondent  should 
have  costs  of  a  motion  denied,  but  failed  to  fix  the  amount,  in  taxing  the 
costs  it  was  proper  to  allow  $10,  the  customary  allowance. 
4  Same. 

The  reversal  of  an  order  of  a  lower  court,  **wlth  costs,"  means  the 
costs  of  the  appeal  to  the  court  allowing  them,  and  does  not  inelude  coats 
in  Intermediate  courts. 

5.  Same— Disbursements. 

A  reversal,  "with  costs,"  does  not  include  disbursements,  except  hi  a 
final  judgment,  when,  imder  Code  Civ.  Proc.  §  3256,  the  successful  party 
is  entitled  to  charge  for  certain  necessary  disbursements. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Blanche  A.  Burnell  againet  William  F.  Coles.  From  an 
order  of  the  general  term  of  the  city  court  affirming  an  order  of  the 
special  term  denying  a  motion  to  vacate  and  set  aside  a  bill  of  costs 
taxed  in  favor  of  plaintiff,  defendant  appeals.     Modified. 

Argned  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,JJ.   • 

Moore,  Bleecker  &  Wheeler,  for  appellant. 

Percival  S.  Jones  (Henry  J.  McCormick,  of  counsel),  for  respondent. 

FBEEDMAN,  P.  J.  Upon  plaintiff's  appeal  to  the  appellate  term 
of  the  supreme  court,  from  the  order  of  the  general  term  of  the  city 
conrt  affirming  an  order  of  the  special  ta*m  of  the  same  court  direct- 
ing the  issuance  of  an  open  commission,  on  defendant's  supplication 
(51  N.  Y.  Supp.  172),  the  orders  of  the  general  and  special  terms  were 
reversed,  with  costs,  and  the  motion  for  an  open  commission  denied, 
with  costs  (52  N.  Y.  Supp.  200).  Plaintiff's  costs  and  disbursements 
were  thereupon  taxed  by  the  clerk  at  (141.55,  and  the  taxation  was 
sustained  by  the  special  and  the  general  term  of  the  city  court.  The 
objections  taken  by  the  defendant  to  the  items  allowed  in  the  taxation 
call  upon  this  court,  upon  the  present  appeal,  to  determine  what  costs 
and  disbursements  should  have  been  taxed. 

Subdivision  3  of  section  3251  of  the  Code  of  Civil  Procedure,  in  so 
far  as  it  provides  for  motion  costs  and  certain  disbursements  upon  mo- 
tions, has  no  application  to  the  case  at  bar.  The  plaintiff  did  not  succeed, 
at  the  appellate  term,  upon  a  motion,  but  upon  an  appeal  duly  and 
regularly  taken  from  the  decision  of  an  inferior  court.  Neither  have 
Cassidy  v.  McFarland,  139  N.  Y.  208,  34  N.  E.  893,  and  Zinsser  v. 
Herrman,  24  Misc.  Rep.  691,  53  N.  Y.  Supp.  778,  any  application;  for 
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in  each  of  these  cases  the  power  of  the  general  term  in  allowing  costs 
and  disbnrsementB  in  the  same  court  was  considered.  Clark  y.  Sulli- 
van (Sup.)  10  N.  Y.  Bupp.  397,  is  also  inapplicable,  because,  aside  from 
the  fact  that  the  question  came  up  collaterally,  the  appeal  was  from 
an  order  made  by  a  county  judge,  which  is  quite  a  different  matter 
from  an  order  of  the  county  court. 

For  all  that  appears  from  tiie  meager  report  of  that  case,  the  action 
in  which  the  county  judge  made  the  order  may  have  been  pending  in 
the  supreme  court,  and  the  county  judge  may  have  and  probably  did 
act  in  the  place  of  a  justice  of  the  supreme  court.  In  the  case  at  bar . 
the  question  is,  what  costs  are  taxable  under  the  order  of  the  appellate 
term  reversing  the  orders  of  the  general  term  and  of  the  special  term 
of  the  city  court,  with  costs,  and  denying  defendant's  motion,  with 

COStB? 

This  adjudication  was  the  result  of  an  appeal  from  the  city  court  to 
the  appellate  term  of  the  supreme  court,  and  the  costs  upon  sudi  an 
api)eal  are  regulated  by  subdivision  4  of  section  3251.  That  subdi- 
vision gives  to  either  party,  upon  an  appeal  to  the  supreme  court  from 
an  inferior  court,  |20  before  argument,  and  f40  for  argument;  and 
that  under  it  no  distinction  can  be  made  between  an  appeal  from  an 
order  and  an  appeal  from  a  judgment  has  been  held  in  Goodridge  v. 
C!onnor,  66  How.  Prac.  143,  per  McAdam,  J.,  and  in  Cusick  v.  Adams, 
47  Hon,  455,  per  Fish,  J.  Prior  to  1896,  appeals  from  the  city  court 
were  hcArd  by  the  general  term  of  the  court  of  common  pleas,  and  at 
that  time  section  1276  of  the  consolidation  act,  as  well  as  subdivision 
4  of  section  3251  of  the  Code,  provided  that  either  party,  upon  an  ap- 
peal to  the  court  of  common  pleas,  was  entitled  to  |20  before  argu- 
ment, and  for  argument  |40.  After  the  consolidation  by  constitu- 
tional provision  of  the  court  of  common  pleas  with  the  supreme  court, 
and  the  transfer  of  the  jurisdiction  over  said  appeals  to  the  supreme 
court,  subdivision  4  of  section  3251  was  amended  by  striking  out  the 
reference  to  the  court  of  common  pleas,  and  leaving  the  remainder  of 
that  subdivision  as  it  now  stands.  But  the  only  change  worked  by 
that  amendment  was  that  the  same  costs  are  now  given  by  the  pro- 
vision ^o  either  party  upon  an  appeal  to  the  supreme  court  from  an 
inferior  court.''  The  intent  of  subdivision  4  of  section  3251,  as  point- 
ed out  by  Mr.  Justice  Fish  in  Cusick  v.  Adams,  supra,  is  to  give  the  pre- 
vailing party,  upon  an  appeal  to  the  supreme  court  from  an  inferior 
court,  the  same  costs  when  the  appeal  is  from  an  order  as  when  it  is 
l^om  a  judgment.  The  reasons  assigned  by  Mr.  Justice  Fish  for 
reaching  that  conclusion  seem  to  me  to  be  unanswerable,  however 
much  I  may  regret  the  result,  but  the  remedy  is  with  the  legislature. 
The  order  appealed  from  is  therefore  correct  in  so  far  as  it  allows 
to  the  plaintiff,  as  costs  of  the  appeal  to  this  court,  |20  before  argu- 
ment, and  |40  for  argument.  It  is  also  correct  in  so  far  as  it  allows 
#10  costs  on  the  denial  of  the  motion.  These  motion  costs  should 
have  been  fixed  by  the  order  of  reversal,  but,  as  the  customary  allow* 
ance  is  the  full  sum  of  |10,  the  direction  of  this  court  that  the  re* 
spondent  should  have  costs  of  the  motion  was  properly  deemed  a  di- 
rection that  he  have  the  full  amount.  Beyond  these  motion  costs,  no 
costs  were  awarded  for  any  proceeding  in  the  city  court     The  re- 

56N.Y.S.-14  ^        .u  Por-iaI(^ 

Digitized  by  VjOO^  IC 


210  56  NBW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Reporter. 

versal  of  the  orders  of  the  city  court,  with  costs,  meant  the  costs  of 
the  appeal  to  this  court,  l^e  additional  allowance  in  the  bill  of  costs, 
as  taxed,  of  |10  costs  of  reversal  of  the  order  of  the  general  term, 
and  of  |10  costs  of  reversal  of  the  order  of  the  special  term,  was  there- 
fore unauthorized  and  improper.  For  the  same  reason,  no  disburse- 
ments should  have  been  taxed,  for  the  order  of  reversal  allowed  none. 

Under  section  3256  of  the  Code,  a  party  to  whom  costs  are  awarded 
in  an  action  is  entitled  to  include  in  his  bill  of  costs  certain  dis- 
bursements enumerated  in  said  section,  if  shown  to  have  been  neces- 
sarily incurred.  This  refers  to  a  party  finally  successful  in  the  action. 
In  any  other  case  in  which  disbursements  may  be  granted  as  inci- 
dental to  interlocutory  costs,  they  must  be  specifically  allowed. 

For  the  foregoing  reasons,  the  order  appended  from  should  be  modi- 
fied by  reducing  the  amount  of  the  plaintiff's  taxable  costs  to  the  sum 
of  |70,  and,  as  thus  modified,  it  should  be  affirmed,  without  costs  to 
either  party.     All  concur. 


(26  Misc.  Rep.  372.) 

SEBMAN  et  al.  v.  BANDLER. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

1.  Electiok  of  Rbmedibs. 

Where  a  sale  is  procured  by  the  fraud  of  the  vendee,  the  vendor,  by 
suing  in  replevin,  is  precluded  from  thereafter  maintaining  an  action  for 
the  price  in  affirmance  of  the  sale. 

2.  8amb. 

Nor  can  such  vendor  sue  in  replevin  for  any  part  of  the  goods  sold, 
and  thereafter  maintain  an  action  to  recover  for  the  balance  thereof  ac- 
cording to  the  terms  of  sale. 

8.  Samb. 

Though  replevin  based  on  the  ground  that  the  sale  of  the  goods  was 
procured  by  the  fraud  of  the  purchaser  was  brought  against  the  latter's 
assignee  or  transferee,  it  constitutes  an  election  on  the  part  of  the  vendor 
to  disaffirm  the  sale,  and  precludes  him  from  suing  the  purchaser  for  the 
price  of  the  goods. 

i.  Samb. 

An  action  for  the  price  of  goods  sold  cannot  be  maintained  after  plain- 
tiff has  sued  in  replevin  for  the  goods,  on  the  ground  that  the  sale  was 
procured  by  the  vendee's  fraud,  even  though  plaintiff  has  served  a  notice 
in  the  replevin  suit,  as  authorized  by  Code  Civ.  Proc.  S  1719,  abandoning 
his  claim  to  the  goods  not  replevied,  and  the  second  action  seeks  a  re- 
covery for  such  goods  only. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Joseph  Seeman  and  others  against  Gabriel  Bandler  for 
goods  soM  and  delivered.  From  an  order  of  the  general  term  of  the 
city  court,  and  a  judgment  thereon  (54  N.  Y.  Bupp.  564),  reversing  a 
judgment  for  plaintiff  on  a  verdict,  and  dismissing  the  complaint,  plain- 
tiffs appeal.     Affirmed. 

Argued  before  FREEDMAN,  R  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Epstein  Bros.,  for  api)ellant8. 
Wasserman  &  Jacobus,  for  respondent. 
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FBEEDMAN,  P.  J.  The  qaestion  presented  by'the  appeal  is  wheth- 
er the  plaintiffs  can  maintain  the  action  in  its  present  form.  The 
general  term  of  the  city  court  held  that  the  plaintiffs  cannot  do  so. 
The  action  was  brought  to  recover  the  value  of  certain  goods  alleged 
to  have  been  sold  and  delivered  by  the  plaintiffs  to  the  defendant  at 
hia  request  and  for  which  it  was  alleged  tiie  d^endant  promised  to 
pay  a  reasonable  value.  The  defendant,  by  his  answer,  interposed  a 
general  denial,  and,  as  a  separate  and  distinct  defense,  the  institution 
by  the  plaintiffs  of  a  certain  replevin  action  against  one  Herman 
Wiaier,  which  it  was  claimed  operated  as  a  rescission  of  the  contract 
sued  upon.  Upon  the  trial  it  was  conceded  that  the  plaintiffs,  prior 
to  the  commencement  of  the  present  action,  had  brought  an  action  in 
replevin  against  said  Wiener,  as  the  assignee  and  tramteree  of  the  de- 
fendant in  this  action;  that  the  goods  sued  for  in  this  action  form  a 
portion  of  the  goods  for  which  the  replevin  action  was  brought,  and 
were  included  in  the  replevin  action;  that  the  last-mentioned  action 
was  brought  on  the  ground  of  fraud  on  the  part  of  the  purchaser;  that 
in  it  the  sheriff  replevied  and  took  for  the  benefit  of  the  plaintiffs  all 
the  goods  sold  by  the  plaintiffs,  with  the  exception  of  those  for  which 
this  action  was  brought;  and  that  the  replevin  action  is  still  pending 
and  undetermined.  It. thus  appears  that  the  plaintiffs  elected  to 
rescind  the  sale,  and  to  treat  it  as  a  nullity,  and  that  they  instituted 
legal  iNTOceedings  to  recover  the  possession  of  the  goods  sold,  on  the 
theory  that,  on  account  of  the  fraud  of  the  purchaser,  they  did  not  part 
with  their  title  to  the  goods,  and  therefore  were  entitled  to  reclaim  the 
goods  themselves.  The  present  action  proceeds  upon  the  theory  that 
the  sale  was  valid,  that  under  it  the  plaintiffs  parted  with  both  posses- 
sion and  title  to  tiie  purchaser,  and  that  for  that  reason  the  purchaser 
may  be  hdd  to  his  bargain;  in  other  words,  they  proceed  in  affirmance 
of  ihe  c<mtract. 

The  two  actions  are  utterly  inconsistent.  The  plaintiffs,  upon  dis- 
covery of  the  fraud,  had  a  choice  of  remedies, — an  action  for  the  price 
according  to  the  terms  of  the  sale  and  in  affirmance  of  the  sale,  or 
replevin  in  avoidance  of  the  sale,  and  consequently  its  rescission. 
They  elected  to  sue  in  replevin,  and  they  stand  concluded  by  their 
election,  for  the  law  is  well  settled  that  a  party  cannot  do  both.  Nor 
can  a  party  affirm  in  part  and  rescind  in  part.  21  Am.  &  £ng.  Enc. 
Law,  19,  and  cases  cited.  By  commencing  their  action  of  replevin, 
the  plaintiffs  made  their  final  election.  Terry  v.  Hunger,  121  N.  Y. 
161,  24  N.  E.  272.  The  precise  question  now  under  consideration  has 
been  determined  in  Wile  v.  Brownstein,  35  Hun,  68,  and  Moller  v. 
Tuska,  87  N.  Y.  167;  and,  under  those  decisions,  the  pendency  of  the 
replevin  action  is  a  good  and  conclusive  defense  to  the  present  action. 

The  claim  of  the  plaintiffs  that  a  distinction  should  be  made  in  tiieir 
favor  because  their  first  action  was  brought  against  the  assignee  or 
transferee  of  the  fraudulent  purchaser,  and  the  second  action  against 
the  purchaser  himself,  is  untenable,  under  the  doctrine  of  Fowler  v. 
Bank,  113  N.  Y.  450, 21  N.  E.  172,  and  Terry  v.  Hunger,  121  N.  Y.  161, 
24  N.  E.  272.  The  case  of  Powers  v.  Benedict,  88  N.  Y.  605,  cannot 
help  the  plaintiffs,  as  appears  from  the  explanation  of  said  case  in 
WOe  V.  Brownstein,  36  Hun,  68,  71,  and  also  from  the  fact  that  the 
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court  concluded  (page  610)  that  the  phtmtifls  had  not  rescinded  in 
part  only,  but  altogether.  The  case  of  City  Nat.  Bank  v.  National  Park 
Bank,  32  Hun,  105,  has  no  application  to  the  real  question  in  the  case 
at  bar. 

Nor  can  the  plaintiffs  maintain  the  present  action  by  reason  of  the 
fact  that  in  the  replevin  suit  they  serrwi  a  notice,  as  autiiorized  by  sec- 
tion 1719  of  the  Code,  abandoning  their  claim  to  the  chattels  so  re- 
plevied. In  Wile  T.  Brownstein,  35  Hun,  68,  it  was  held  that  that 
section  furnished  no  authority  for  abandoning  a  part  of  a  cause  of  ac- 
tion embraced  in  a  suit  for  conversion,  vraiving  the  tort  as  to  that 
part,  and  suing  on  that  part  in  contract.  The  case  -of  Cohn  v.  Gold- 
man, 43  N.  T.  Super.  Gt.  436,  does  not  avail  the  plaintiffs.  Upon  ex 
amination  it  will  be  found  that  both  actions  therein  referred  to  were 
brought  in  affinnance  of  the  contract  of  sale.  Moreover,  the  case  was 
reversed  in  76  N.  Y.  284,  though  on  another  point. 

The  determination  made  by  the  general  term  of  the  city  court  was 
right,  and  the  judgment  and  order  appealed  from  should  be  aiBrmed, 
with  costs.     AU  concur. 


CASAKGES  V.  KARAM. 
(Supreme  Conrt,  Appellate  Term.    Pebrnary  M,  1890.) 

JBSZBCUTIOK  AGAINST  THB  FeBSON—WhEN  AUTHORIZED. 

Where  plaintiff  committed  the  management  of  his  business,  during  his 
absence,  to  defendant,  on  the  miderstanding  that  the  tatter's  compensa- 
tion was  to  be  one-half  the  profits,  and  defendant  drew  smaU  sums  from 
the  proceeds  of  sales  from  time  to  time,  there  was  no  such  intermeddUng 
with,  and  appropriation  of,  the  property  as  to  render  defendant  liable  to 
Imprisonment  on  execution.    ConsoL  Act,  |  1386. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Beventh  dis- 
trict. 

Action  by  Gonatantine  P.  Casanges  against  Michael  Karam,  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  FBEEDMAN,  R  J.,  and  MacLEAN  and  LBVEN- 
TRITT,  J  J. 

Sammis  &  Bierck,  for  appellant. 
Henry  Underbill  Hart,  for  respondent 

MacLEAN,  J.  In  his  complaint  the  plaintiff  alleged  tiiat^  while  in 
his  employment,  the  defendant  unlawfully  took  and  converted  to  his 
own  use  certain  moneys  to  him,  the  plaintiff,  belonging.  The  evi- 
dence adduced  upon  the  trial  tended  only  to  show  that,  for  and  during 
his  absence  from  tiie  country,  the  plaintiff  had  committed  his  business 
and  its  management  to  the  defendant,  upon  the  understanding,  accord- 
ing to  the  plaintiff,  that  his  compensation  was  to  be  one-half  of  the 
profits,  but,  according  to  the  defendant,  without  any  understanding  as 
to  compensation,  and  that,  from  time  to  time^  the  defendant  has  drawn 
from  proceeds  of  sales  small  sums,  together  amounting  to  the  sum 
for  which  judgment  was  given.  Even  if  this  might  have  supported 
an  action  other  than  for  conversion,  it  did  not  show  that  intermeddling 
with,  and  appropriations  of,  the  property  of  another,  which  the  law 
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treats  with  the  aetere  consequences  of  personal  imprisonment,  and  re* 
quires  (section  1386,  Consol.  Act)  that  that  liability  be  stated,  as  here^ 
in  the  jodgm^it.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  eyent 

FBEEDMAlf,  P.  J.,  concurs.    LEVENTEOTT,  J.,  concurs  in  result. 

»7  Api>.  IMy.  rH)  ===== 

KING  ▼•  MOTT. 
(Supreme  Court  Appellate  Division,  Fourth  Department    January  18,  1890.) 

FaAUnUtXHT   RnPHBSBNTATTONB— DaHAGBB. 

The  damages  which  a  purchaser  of  land  can  reeoTsr  for  frandnlent 
representations  of  the  vendor  as  to  the  number  of  acres  in  the  tract  is  the 
difference  between  what  it  was  worth  and  what  tt  would  have  been  worth 
had  tt  been  as  represented. 

MeLsnnan»  J.,  dissenting. 

Appeal  from  trial  term,  Ontario  county. 

Action  by  Marshall  W.  King  against  Philander  Mott  From  a 
Judgment  for  plaintiff  for  1319.19,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  made  on  the  minnteSy  defendant  appeals.    Be- 

Argned  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WABD, 
and  McLENNAN,  JJ.    , 

Walter  H.  Knapp,  for  appellant 
Gilbert  &  Estey,  for  respondent. 

MAKDDHf  P.  J.  This  action  was  commenced  on  the  Slst  day  ot 
June,  1897.  In  the  plaintiffs  complaint  it  is  alleged  that  on  the 
19th  of  January,  1892,  in  the  town  of  Phelps,  he  purchased  of  the 
defendant  his  form,  situated  in  that  town,  for  the  agreed  price  of 
|3,M0;  ^hat  the  defendant  at  the  time  of  said  purchase,  and  as 
an  indnconent  thereto,  stated  and  represented  to  plaintiff  that  said 
farm  contained  forty-four  acres  of  land,  whereas,  in  truth  and  in  fact,. 
said  farm  contained  only  forty  acres  of  land."  The  complaint  al- 
leges that  the  defendant,  when  he  made  the  statement  and  representa- 
tion as  to  the  quantity  of  said  land,  ^ell  knew  that  said  farm  con- 
tained only  f or^  acres  of  land,  and  made  said  statement  and  repre- 
sentation to  plaintiff  with  the  intent  to  deceiye  and  defraud  this 
plaintifl;  that  the  plaintiff,  at  the  time  said  statement  and  repre- 
sentation was  made,  believed  the  same  to  be  true,  and,  not  kno^^g 
to  the  contrary,  but  relying  on  same,  made  the  said  purchase,  and 
took  his  conveyance  thereof  from  defendant,  and  paid  therefor  the 
said  sum  of  three  thousand  dcdiars."  Sufficient  evidence  was  given 
upon  the  trial  to  warrant  the  jury  in  finding  that  the  alleged  false 
representations  were  made,  and  that,  when  they  were  made  by  de- 
fendant, he  knew  the  same  to  be  false.  Upon  an  actual  survey  of 
the  farm,  it  was  found  to  contain  40.64  acres  of  land,  or  a  shortage  of 
3.46  acres.  Plaintiff  gave  evidence  tending  to  show  the  value  of 
the  land  if  as  represented,  and  also  evidence  tending  to  show  the 
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value  of  the  land  as  it  actually  was  in  quantity,  and  claimed  upon 
the  trial  to  recover  the  difference. 

In  the  course  of  the  charge  delivered  by  the  learned  trial  judge, 
he  said  to  the  jury: 

"If  you  find  that  he  did  represent  that  there  were  44  acres,  when  he  knew 
there  were  but  40  acres  and  a  fraction,  the  plaintiff  is  entitled  to  such  sum  as 
will  compensate  him  for  the  damages  he  has  sustained.  The  damages  he 
sustained  would  be  just  what  he  paid  for  this  deficiency  of  3.46  acres.  He 
paid  for  just  so  much  more  land  than  he  got,  at  the  price  which,  computing 
the  land  at  44  acres,  and  the  price  ^,000,  it  makes  per  acre.  DlTlding  the 
$3,000  by  44,  you  have  the  price  of  |68.18,  and  multiplying  that  by  3.46 
amounts  to  1235.90.  If  the  plaintiff  Is  entitled  to  recover,  he  is  entitled  to 
Interest  upon  that  sum,  amounting  to  $72.09,  making  in  all  $318.59.  If  you 
find  the  plaintiff  Is  entitled  to  recover,  that  wiU  be  the  amount  for  which 
you  will  give  him  a  verdict" 

Thereupon  the  counsel  for  the  defendant  excepted  to  the  charge 
that,  if  the  plaintiff  was  entitled  to  recover,  he  was  entitled  to  re* 
cover  the  sum  of  |23o.90  and  interest;  and  the  counsel  for  the  de- 
fendant asked  the  court  to  charge: 

*'That  the  true  rule  of  damages  would  be  the  difference  between  the  value 
of  the  farm  If  It  contained  44  acres  and  the  value  of  the  farm  if  it  contained 
40.54  acres.'' 

The  request  was  refused,  and  an  exception  was  taken. 

In  Vail  V.  Reynolds,  118  N.  Y.  297,  23  N.  E.  301,  it  is  laid  down 
that  a  person  who  is  induced  by  fraudulent  representations  to  pur- 
chase property  has  three  remedies.  One  of  them  is  to  retain  what 
he  has  received,  '^and  bring  an  action  at  law  to  recover  the  damages 
sustained,  the  measure  of  which  is  the  difference  between  the  value 
of  the  article  sold  and  what  it  should  be  if  as  represented."  In 
Erumm  v.  Beach,  90  N.  Y.  398,  the  rule  of  damages  was  under  dis- 
cussion; and  Finch,  J.,  said  at  page  407: 

"Where  fraud  is  established,  fuU  and  complete  indemnity  is  awarded.  That 
full  indemnity  may  go  beyond  the  consideration  paid.  The  purchaser  of  land, 
as  of  other  property,  has  a  right  to  make  a  good  bargan,  if  he  can,  provided 
only  that  he  deals  honestly.  Often  the  profit  secured  above  the  price  paid 
is  the  sole  motive  for  the  purchase,  and,  where  there  is  an  exchange  of  lands 
to  some  extent,  one  dealing  fairly  may  sell  his  own  at  a  high  price  and  se- 
cure another's  at  a  low  one.  To  the  entire  benefit  of  his  bargain  he  is  enti- 
tled. If  there  had  been  no  fraud,  he  would  have  had  it  He  should  not  lose 
it  because  the  other  party  has  been  dishonest  The  measure  of  damages, 
therefore,  should  be  that  adopted  by  the  court  below,— the  difference  in  value 
between  the  property  conveyed  and  that  which  would  have  been  conveyed 
had  the  property  been  as  represented,  and  the  actual  contract  honestly  ful- 
fiUed.*' 

A  similar  doctrine  is  alluded  to  in  Wessels  v.  Carr,  15  App.  Div. 
360,  44  N.  Y.  Supp.  114. 

We  think  the  exceptions  to  which  we  have  already  referred  present 
error  requiring  us  to  grant  a  new  triaL 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  All  concur,  except  McLENNAK, 
J^  dissenting,  and  WABD,  J.,  not  voting. 


Digitized  by  VjOOQ IC 


Sop.  Gt)  LEFKOWITZ  V.  METROPOLITAN  ST.  BY.  00.  215 

VAN  WAGNER  T.  METROPOLITAN  ST.  RY.  CO. 

(Bapreme  Court,  Appellate  Term.    February  24,  1809.) 

Strbkt  Raii.aoai>8 — ^Nboliobnoe— Rbvibw. 

Where,  in  an  action  against  a  street-railway  company  for  injuries  sus- 
tained, a  preponderance  of  the  evidence  shows  no  negligence  of  defend- 
ant, plaintiff  cannot  recover. 

Appeal  from  municipal  court,  borough  of  Manhattaiiy  Eighth  dis- 
trict. 

Action  by  Martha  Van  Wagner  against  the  Metropolitan  Street- 
Railway  Company  to  recover  for  injuries  sustained  v^hUe  a  passenger 
of  defendant  From  a  judgment  for  plaintiff,  defendant  appeals. 
Beversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Henry  A.  Bobinson,  for  appellant 
Mayer  &  Gilbert,  for  respondent 

MacLEAN,  J.  To  support  her  complaint,  the  plaintiff  testified  that 
being  a  passenger  in,  and  desiring  to  alight  at  the  northerly  crossing 
of  Seventh  avenue  and  Forty-Seventh  street  from,  a  car  of  the  de- 
fendant, she  signaled  the  conductor  to  bring  the  car  to  a  stop,  which 
he  did;  and  then,  while  one  of  her  feet  was  upon  the  step,  and  she 
was  in  the  act  of  alighting,  turning  to  take  a  child  from  a  seat,  the 
car  was  started  suddenly,  tiirowing  her  down,  and  doing  her  injury. 
The  plaintiff  was  her  own  and  sole  witness.  That  the  car  had  reached 
the  northerly  crossing  of  Forty-Seventh  street,  or  had  come  to  a  stand- 
still before  the  plaintiff*  left  or  attempted  to  leave  it,  was  denied  by 
the  conductor  and  by  three  of  her  fellow  passengers,  apparently  in 
no  wise  interested  in  the  matter,  each  of  the  four  testifying  that  she 
began  to,  and  actually  did,  leave  the  car  in  the  middle  of  Forty-Seventh 
street,  and  while  it  was  still  in  motion.  The  driver  of  the  car,  who, 
as  he  said,  did  not  see  the  occurrence,  testified  that,  having  stopped 
at  the  northerly  crossing  of  Forty-Seventh  street  (his  first  stop  above 
Forty-Fifth  street),  he  looked  back  to  see  what  was  delaying  his  con- 
ductor, and  saw  him  and  the  lady  standing  in  the  middle  of  Forty- 
Seventii  street,  between  the  north  and  south  crossings.  With  such 
a  preponderance  of  evidence  against  her,  the  plaintiff  failed  to  sustain 
the  burden  of  proof  incumbent  upon  her. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  api^ant  to  abide  the  event. 

PREEDMAN,  P.  J.,  concurs.    LEVENTRTTT,  J.,  taking  no  part 


LEFKOWITZ  V.  METROPOLITAN  ST.  RY.  00. 

(Supreme  Court,  Appellate  Term.    February  2i,  1899.) 

Strkbt  Railboads— Collision— Contributory  Negligence. 

Where  the  driver  of  a  wagon  proceeding  in  the  same  direction  with  a 
street  car  suddenly  turns  to  cross  the  track  when  the  car  is  too  near  to 
aroid  a  coUision,  he  is  negligent 
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Appeal  from  municipal  court,  borough  of  Manhattan,  Third  district. 

Action  by  Fanny  Lefkowits  against  the  Metropolitan  Street-Bailway 
Company.  There  was  a  judgment  for  i^ntifl,  and  defendant  appeals. 
Beversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAliT,  J. 

Henry  A.  Robinson,  for  appellant. 

FBEEDMAN,  P.  J.  This  action  was  brought  to  reeorer  damages 
for  the  destruction  of  personal  property  occasioned  by  the  alleged  neg- 
ligence of  the  defendant  in  pennitting  one  of  its  cars  to  run  into  and 
overturn  the  plaintifPs  wagon,  loaded  with  mineral  water,  boxes,  and 
bottles,  in  May,  1898.  The  drirer  of  the  plaintifPs  wagon  attempted 
to  cross  the  tracks  of  the  defendant  near  Third  street,  in  New  York 
City,  and,  while  passing  in  front  of  a  moTing  car,  the  wagon  was 
struck  and  overturned,  and,  with  its  contents,  destroyed.  The  testi- 
mony of  the  plaintiff's  witnesses  as  to  the  facts  and  drcumstanees 
attending  the  occurrence  does  not  conclusively  establish  the  alleged 
negligence  of  the  defendant,  while  the  testimony  of  the  motorman 
in  charge  of  the  car  at  the  time  of  the  accident,  together  with  that 
of  three  other  apparently  disinterested  witnesses,  regarding  the  trans- 
action, is  very  positive,  and  wholly  uncontradicted,  and  is  to  the 
effect  that  while  the  wagon  of  plaintiff,  just  previous  to  the  injury, 
had  been  proceeding  northerly  along  tlie  street  In  the  same  direction 
as  the  car,  and  apparently  with  the  intention  of  continuing  the  same 
course,  the  driver  of  the  wagon  suddenly  turned  sharply  to  the  west, 
in  an  evident  attempt  to  cross  in  front  of  the  ear,  and  that  at  the 
time  he  so  turned  the  wagon  was  so  near  the  car  that  the  utmost 
endeavor  of  the  motorman  could  not  stop  the  car,  and  a  collision 
was  the  inevitable  consequence.  The  dose  proximity  of  the  car  to  the 
wagon  at  the  time  the  driver  turned  to  cross  the  street  makes  it 
very  apparent  that  the  plaintiff  was  not  free  from  contributory  negli- 
gence, and  the  preponderance  of  testimony  is  that  there  was  no 
negligence  on  the  part  of  the  defendant. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

MacLBAN,  J.,  concurs. 


BRAUMANN  v.  VANDBBPOEL. 

(Supreme  Oourt,  Appellate  Term.    February  24,  1899.) 

TannsB  nr  Dibtbict  Coubt— Dismissal. 

As  there  is  no  provision  for  tender  in  a  district  court  after  suit,  it  Is 
error  to  dismiss  complaint  on  a  pleading  of  a  tender  without  eyidence  to 
show  that  it  was  made  before  action  brought 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis* 
trict. 

Action  by  Amanda  Braumann  against  Augustus  O.  Vanderpoel. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Be- 
versed,  and  new  trial  ordered. 
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The  pleadings  U  the  ooart  below  were  oral,  the  fdaintiff  complain- 
ing for  Bervices  performed  and  materials  furnished  by  a  female 
other  than  a  domestic.  The  answer  was,  ''Tender  %1QM,  |2  costs^ 
and  26  cents  interest" 

Argued  before  PEEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRTTT,  JJ. 

Herman  H.  Oiook,  for  appellant 
George  Morria^  for  respondent 

FREEDMAKy  P.  J.  Hie  pleadings  were  oral,  and  the  only  isaoe 
raised  arose  on  a  plea  of  tender.  No  evidence  concerning  it  was 
giyen,  and,  assuming  there  was  some  tender,  it  does  not  appear 
whether  it  was  made  before  or  after  suit  brought.  This  question 
should  have  been  properly  determined  upon  competent  evidence, 
and  a  proper  judgment  rendered.  If,  then,  the  proof  had  shown 
that  the  toidar  was  made  before  suit,  and  that  it  was  suiBcient,  the 
jadgment  should  have  been  rendered  in  defendant's  favor.  But,  if 
the  tender  was  made  after  suit  brought,  the  plaintiff  should  have 
had  judgment  for  the  amount  due  her.  This  question  was  deter- 
mined in  EUenstein  v.  Klee,  12  Misc.  Rep.  112,  33  N.  Y.  Supp.  94, 
and  under  the  decision  of  that  case  the  dismissal  of  plaintiff's  com 
phimt  in  this  case  at  bar  was  erroneous. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event    All  concur. 


(26  Mte.  Bep.  iOL) 

8TEINFIELD  et  al.  v.  WILOOX. 

OSupieme  Oourt  AppeUate  Term.    February  94,  1890.) 

1.  Lbabb—What  Constitutes. 

An  InstnimeDt  signed  by  W.,  and  addressed  to  S.,  lessee  of  the  C  Build- 
faig,  reciting:  "I  hereby  agree  to  lease  the  office  No.  412  G.  Bnilding, 
from  •  •  •,  for  •  •  •  one  year,  at  an  annaal  rent  of  $750  per 
year,  with  the  proviso  that  the  M.  Ck)nipany,  the  owners  of  the  baildfaig, 
wUl  ratify  this  lease,  and  tliat  they  wiU  make  the  necessary  repairs  free 
of  charge,  and  that  they  wUl  change  the  office  and  railings  to  suit,  and 
that  they  win  tint  the  walls,  and  put  a  molding  strip  around  the  top,"— 
being  accepted  by  S^  and  being  ratified  by  the  treasurer  of  the  M.  Com- 
pany, who  had  charge  of  the  buflding,  aiid  presumedly  had  authority  to 
ratify,— WiU  be  held  a  lease;  W.  having  thereafter  expressed  himself 
satisfied  with  the  arrangements,  and  promised  to  inform  S.  next  day  how 
he  wanted  the  walls  tinted,  thongh  snlraeqnently  W.  told  S.  he  thought 
be  would  change  his  mind,  and  asked  to  be  "let  off." 

t  Saitk— Parol  Evedbitcb. 

Bvidenoe  that  the  agreement  was  that  the  rent  should  be  paid  monthly 
does  vary  a  writing  ]»rovldlng  for  '^an  annual  rest  of  $750  per  year." 

Appeal  from  municipal  court,  borough  of  Manhattan,  Seventh 
district 

Action  by  Sam  Steinfleld.and  others  against  Abner  M.  Wilcox 
to  recover  for  six  months'  rent  of  an  office,  at  |62.50  per  month. 
From  a  judgment  f oj  plaintiflb,  defendant  appeals.    Affirmed. 
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Argued  before  FREEDICAN,  P.  J.,  and  MadLEAN  and  LEVEN- 
TRITT,  JJ. 

Whalen  &  Dunn,  for  appellant. 

Friend,  Honae  &  QroaBman,  for  respondents. 

FBEEDlfANy  P.  J.  The  whole  question  in  this  case  seems  to 
hinge  upon  the  question  whether  a  certain  instrument  in  writing, 
signed  by  the  defendant,  taken  in  connection  with  the  testimony  in 
the  case,  was  a  lease,  or  simply  an  agreement  for  a  lease.  The  in- 
strument introduced  in  evidence,  and  called  ^Tlaintifls'  Exhibit  No. 
1/'  reads  as  follows: 

*'JaiL  2l8t,  1898. 

"Mess.  Stelnfield  Bros.— Messrs.:  I  hereby  agree  to  lease  the  ofELce  No.  412 
Gable  BaUding,  from  February  1st,  1898,  for  the  term  of  one  year,  at  an 
annual  rent  of  $750  per  year,  with  the  proviso  that  the  Metropolitan  Street- 
Bailway  Co..  the  owners  of  the  building,  wiU  ratify  this  lease,  and  that  they 
wUl  make  the  necessary  repairs  free  of  charge,  and  that  they  will  change 
the  office  and  railings  to  suit,  and  that  they  wiU  tint  the  walls,  and  put  a 
molding  strip  around  the  top. 

"Yours,  respectfuUy,  Abner  M.  Wilcox. 

"Accepted  by." 

Upon  the  trial  in  the  court  below,  the  defendant,  although  rep- 
resented by  counsel,  who  was  present,  introduced  no  testimony; 
evidently  relying  upon  the  weakness  of  his  adversary's  case  to  pre- 
vent the  obtaining  of  a  judgment,  or  reversing  one,  if  obtained. 
The  testimony  of  the  plaintiffs  and  their  witnesses  must  be  taken  as 
true,  and  if  there  is  legal  evidence  sufficient  to  sustain  the  judgment, 
and  no  manifest  injustice  has  been  done  the  defendant,  it  must  be 
sustained.    Lockwood  v.  Lockwood  (Sup.)  14  N.  Y.  Supp.  831. 

The  plaintiffs  were  the  lessees  of  the  whole  or  a  portion  of  the 
building.  What  led  up  to  the  making  of  the  instrument  in  question 
does  not  clearly  appear,  but  on  January  21, 1898,  the  defendant  drew 
up  the  paper  (Exhibit  1),  signed  it,  and  presented  it  to  one  of  the 
plaintiffs,  who  thereupon  accepted  it  in  the  name  of  his  firm.  The 
parties  then  went  to  the  office  of  the  treasurer  of  the  company  who 
had  charge  of  the  building,  and  presumedly  had  authority  to  ratify 
the  lease,  obtained  his  assent  and  ratification  thereto,  and  after  that 
interview  the  testimony  shows  that  the  defendant  expressed  himself 
fully  satisfied  with  the  arrangements,  and  promised  to  inform  the 
plaintiffs  the  next  day  how  he  wanted  the  walls  tinted.  Subsequent- 
ly the  defendant  was  informed  by  letter  from  the  plaintiffs  (Exhibit 
2)  that  the  office  would  be  ready  for  him  in  a  few  days.  After  this 
the  defendant  went  to  the  office  of  the  plaintiffs,  and  had  a  conver- 
sation with  them,  in  which  he  said  ''he  thought  he  would  change  his 
mind,"  asked  the  plaintiffs  ''to  let  him  off,"  and  stated  that  he 
"wanted  to  be  let  of,  because  he  liked  the  other  place  better."  We 
think  the  testimony  fully  warranted  the  trial  court  in  holding  that 
the  instrument,  when  viewed  in  the  light  of  the  surrounding  circum- 
stances, as  shown  by  the  testimony,  constituted  a  good  and  sufficient 
lease.  A  proposition  had  been  made  by  one  party,  and  had  been 
accepted  by  the  other,  and  thus  the  minds  of  the  parties  had  met. 
The  result  was  a  contract  mutually  binding  upoa  the  parties,  within 
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the  rale  laid  down  in  Pratt  v.  Railroad  Co.,  21  N.  T.  805.  The  Intent 
of  the  parties  mnst  be  determined  from  all  the  facts  and  circum- 
stances of  the  case,  as  well  as  from  the  instrument  itself.  The  plain- 
tiffs proTed,  without  objection,  exception,  or  motion  to  strike  out, 
that  the  agreement  was  that  the  rent  should  be  paid  monthly.  That 
testimony  did  not,  in  view  of  all  the  circumstances  of  the  case,  in 
any  way  vary  the  terms  of  the  written  instrument,  but  simply  ex- 
plained its  meaning.  A  considerable  portion  of  the  defendant's  brief  is 
deroted  to  matters  that  do  not  appear  in  the  record,  and  therefore  can- 
not be  considered. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


<2S  Misc.  Rep.  385.) 

GROSS  y.  GROSS  et  aL 

(Supreme  Goart,  Appellate  Term.    February  24,  1899.) 

L  Plsadtro— Dbmurrbr. 

A  defendant  resistlnflr  a  demurrer  to  his  counterclaim  may  assail  plaln- 
tllTs  complaint  for  failing  to  state  facts  sufficient  to  constitute  a  cause  of 
action. 

2l  Action  by  Executor— Pleading. 

A  complaint  by  an  executor,  as  such,  for  the  price  of  testator's  goods, 
sold  after  his  death,  is  not  bad,  though  it  would  have  been  better  pleading 
to  baTe  declared  on  plaintiff's  indiyidual  right 

S.  8amb. 

Oode  Cly.  Proc.  H  ^9.  1814,  requiring  an  action  by  an  executor,  in  a 
cause  of  action  belonging  to  him  in  his  representative  capacity,  to  be 
brought  in  such  capacity,  and  that  all  actions  must  be  prosecuted  by  the 
real  party  in  interest,  do  not  affect  the  form  of  action  to  be  adopted  on 
demands  created  after  testator's  decease. 

4.   COONTBRCI.AIM. 

Purchasers  of  testator's  goods  after  his  death  cannot  set  up  a  claim 
agahist  testator  created  in  his  lifetime  as  a  counterclaim  in  an  action 
for  the  price. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Lea  Gross,  as  executrix  of  the  will  of  Isaac  Gross, 
againat  Elalman  Gross  and  others.  From  a  judgment  of  the  general 
term,  affirming  a  judgment  of  the  special  term  (54  N.  T.  Supp^  572) 
sustaining  a  demnrrer  to  defendants'  counterclaims,  they  appeal. 
Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Oiarles  F.  Wahle«  for  appellants. 
Jaliasi  J.  Frank,  for  respondent. 

LEVENTRETT,  J.  It  appears  by  the  complaint  that  on  the  24th 
day  of  April,  1^6,  one  Isaac  Gross  died,  leaving  a  will  whereby 
the  plaintiff  and  the  defendant  ijazarus  Levy  were  designated  as 
executors,  and  that  tiiiey  subsequently  qualified.  It  further  appears 
that  thereafter,  and  on  the  13th  day  of  August,  1896,  the  executors 
sold  and  deliyered  to  the  defendants  Ealman  Gross  and  Solomon  J. 
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Roaenbloom  certain  goods,  which  were  ^Hbe  ptofertj  and  part  of  the 
estate"  of  the  testator.  These  goods  were  not  paid  for  npon  demand^ 
and  hence  this  action  to  recover  the  agreed  valaa  Lazaras  Levy^ 
having  refused  to  join  as  co-plaintifiE,  was  made  a  defendant,  but 
took  no  part  in  the  litigation.  The  defendants  Gross  and  Bosen- 
bloom,  after  pleading,  in  effect,  a  general  denial,  interposed  three 
separate  counterclaims,  baaed  upon  demands  wfaidi  arose  prior  to 
the  date  of  the  testator's  death,  and  in  the  amount  of  which  they 
sought  affirmative  judgment  To  each  of  these  counterclaims  the 
plaintiff  demurred  upon  the  ground  that  they  were  upon  their  face 
insufficient  in  law.  The  demurrer  was  sustained  at  the  qpedal 
term,  and  upon  appeal  to  the  general  term  of  the  city  court  the 
judgment  thereon  was  affirmed.  From  that  affirmance  this  appeal 
is  taken. 

The  defendants  contend  that  the  complaint  does  not  set  up  fact& 
sufficient  to  constitute  a  cause  of  action,  and  therefore,  however 
defectively  the  counterclaims  may  be  pleaded,  they  are  not  subject 
to  demurrer.  It  is  unquestionably  true  that  in  resisting  the  de- 
murrer the  defendants  may  attack  the  c<»nplaint  for  insufficiency^ 
\n  view  of  the  fact  that  they  have  not  admitted  the  allegations  as- 
sailed. Reeves  v.  Bushby,  25  Misc.  Rep.  226,  55  N.  Y.  Supp.  70; 
Village  of  Little  Falls  v.  Cobb,  80  Hun,  20,  29  N.  Y.  Supp.  855; 
Mercein  v.  Smith,  2  Hill,  210;  Morey  v.  Ford,  32  Hun,  446;  Wyman 
V.  Mitchell,  1  Cow.  316.  As  the  plaintifPs  demurrer  searches  the 
whole  record,  the  court  must  consider  it,  and  give  judgment  against 
the  party  who  committed  the  first  error  in  pleading. 

The  defendants  urge  that,  the  sale  upon  which  the  suit  Is  based 
having  been  made  after  the  death  of  the  testator,  the  plaintiff  can- 
not, as  executrix,  maintain  an  action  against  them,  and  that  their 
liability  to  Lea  Gross  and  Lazarus  Levy  can  be  established  only  in 
an  action  instituted  by  them  personally;  in  other  words,  that  the 
debt  does  not  belong  to  them  in  their  representative  capacity. 
While  it  would  have  been  better  pleading  to  have  declared  upon 
the  plaintiff's  individual  right,  we  cannot,  under  the  authorities 
(Thompson  v.  Whitmarsh,  100  K  Y.  35,  2  N.  E.  273),  reject  iiie 
complaint  Under  the  common  law,  where  the  cause  of  action  ac- 
crued after  the  death  of  the  testator,  the  plaintiff  could,  at  his  option, 
declare  either  in  his  own  name  or  in  his  representative  character 
(8  Enc.  PI.  &  Prac.  658;  Merritt  v.  Seaman,  6  Barb.  330,  affirmed 
in  6  N.  Y.  168;  Mercein  v.  Smith,  2  Hill,  210;  Fry  v.  Evans,  8 
Wend.  530;  Riddle  v.  Wilkins,  1  Pet.  686;  Kane  v.  Paul,  14  Pet. 
33);  the  test  being,  will  the  recovery  inure  to  the  estate  (Fry  v. 
Evans,  supra)?  The  common-law  rule  was  changed  by  the  sections 
of  the  Code  which  provide  that  an  action  by  an  executor  or  admin- 
istrator upon  a  cause  of  action  belonging  to  him  in  his  representa- 
tive capacity  must  be  brought  by  him  in  that  capacity,  and  that 
all  actions  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest  (Code  Civ.  Proc  §§  449, 1814).  Hone  v.  De  Peyster,  106  N.  Y. 
645, 13  N.  E.  778.  The  effect  of  this  change  was  discussed  in  Thomp- 
son V.  Whitmarsh,  supra,  and  it  was  held  to  apply  to  **the  class  of 
cases  in  which  the  action  could  have  been  maintained  in  either 
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form;  as  vbere,  apon  a  contract  made  with  the  testator,  the  cause 
of  action  accrued  after  his  death,  or  where,  upon  a  debt  or  obliga- 
tion due  to  the  deceaaed,  the  executor  or  administrator  haa  taken 
a  new  security  or  evidence  of  debt.  In  these  cases,  before  the  Code, 
the  action  might  be  in  the  individual  or  representative  name,  but 
now  must  be  in  the  latter."  It  thus  appears  that  the  change  result- 
ing from  those  sections  does  not  affect  the  form  of  action  to  be 
adopted  upon  demands  created  after  the  decease  of  a  testator. 
Buckland  v.  Gallup,  105  N.  Y.  453, 11  N.  E.  843;  Bingham  v.  Bank, 
41  Hun,  377,  affirmed  in  112  N.  Y.  661,  19  N.  E.  416.  In  Bingham 
V.  Bank,  where  the  cause  of  action  arose  upon  a  certificate  of  deposit 
issued  opoQ  a  transaction  had  with  assets  of  the  estate,  of  which 
the  plaintiffs  were  administrators,  the  general  term  of  the  supreme 
court,  in  this  department,  said: 

•The  plaintiffs  were  at  Uberty,  therefore,  either  to  bring  this  action  In  their 
own  names,  as  todividuals,  or  as  representatives  of  this  estate;  and,  as  the 
facts  for  either  action  are  fnUy  stated  and  set  forth  in  the  complaint,  they 
were  here  empowered  to  maintain  the  action,  If  It  could  be  sustained  by  them, 
either  as  individuals  or  as  personal  representatives." 

In  affirming  the  judgment  in  that  case  the  court  of  appeals  adopts 
the  following  language: 

"The  contract  represented  by  it  [the  certificate]  came  from  their  dealing 
with  money  of  the  estate,  and  might  have  been  enforced  in  their  names  as 
hidivlduals;  but  by  seeking  to  do  so  with  the  addition  of  their  representative 
character  they  lose  no  right,  and  impose  no  hardship  upon,  as  they  Impair  no 
remedy  of,  the  defendant  •  •  *  However  sued,  the  money  would  belong 
to  the  estate;  and  whether  the  description  of  the  person  be  rejected  as  snr- 
plQsage,  or  retained,  could  in  no  manner  be  important."  Bingham  v.  Bank, 
112  N.  T.,  at  page  063,  19  N.  E.  418. 

Where  the  complaint  shows  a  caus^  of  action  in  the  plaintiff  in 
his  iadiTidual  character,  descriptive  words  added,  indicating  repre- 
sentative character,  have  been  rejected,  and  the  action  allowed  to 
stand  as  one  in  the  individual  capacity  of  the  plaintiff  (Litchfield  v. 
Flint,  104  N.  Y.  543,  11  N.  E.  58);  the*only  consequence  being  that, 
in  the  event  of  failure  in  the  action,  the  plaintiffs,  despite  the  alle- 
gation of  representative  capacity,  would  be  personally  chargeable 
with  the  costs  (Buckland  v.  Gallup,  105  N.  Y.  453,  11  N.  £.  843). 
Ther^ore,  whether  we  reject,  as  surplusage,  or  retain,  the  descriptive 
words,  the  c<»nplaint  is  sufficient,  being  based  upon  a  transactiim 
subsequent  to  the  death  of  the  testator,  and  not  upon  a  debt  due 
to  him,  or  resulting  from  any  contract  made  with  him. 

We  are  therefore  brought  to  a  consideration  of  the  defendants' 
counterclaims.  It  cannot  be  questioned  that  they  are  bad  in  law. 
They  involved  causes  of  action  which  had  accrued  prior  to  the 
testator's  death,  and  are  not  prox>erly  the  subject  of  counterclaim 
in  an  action  to  recover  upon  a  liability  created  thereafter.  There 
is  a  long  line  of  uniform  authorities  sustaining  that  proposition. 
Boot  V.  Taylor,  20  Johns.  137;  Mercein  v.  Smith,  2  Hill,  210;  Merritt 
V.  Seaman,  6  N.  Y.  168;  Patterson  v.  Patterson,  59  N.  Y.  574; 
Thompson  v.  Whitmarsh,  100  N.  Y.  85,  2  N.  B.  273.  The  underlying 
principle  is  that  the  allowance  of  such  counterclaims  would  inequi- 
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tably  defeat  the  pro  rata  distribution  among  creditors  of  the  asaets 
of  the  decedent's  estate. 

The  judgment  of  the  general  term  of  the  court  below  was  there- 
fore righty  and  must  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs  to  the  respondent    All  concur. 


(26  Misc.  Hep.  405.) 

LTTTLB  et  aL  v.  PETTY,  SOULARD  &  WALKER  REALTY  CO. 
(Supreme  Ck>urt,  Appellate  Term.    February  24,  1899.) 

OONTBSSIOK— 'EyIDBKCB— RbTIBW. 

Plaintiff  undertook  plumbing  work  for  L.,  who  bad  surrendered  the 
building  to  defendant,  as  mortgagee.  L.  was  behind  with  hia  payments, 
and  plaintiff  refused  to  proceed  until  paid.  Defendant  advanced  a  check 
to  L.,  who  indorsed  it  to  plaintiff,  and  he  paid  it  to  a  manufacturer  for 
bathtubs  which  were  delivered  to  plaintiff,  and  placed  by  him  in  a  room 
in  such  building,  each  being  inclosed  in  a  case.  Plaintiff  subsequently 
demanded  the  tubs,  but  his  demand  was  refused.  Defendant  to<^  them 
out  of  the  cases,  distributed  them  among  the  several  rooms  in  the  build- 
ing for  which  they  were  intended,  and  had  them  affixed  therein.  Hdd^ 
that  there  was  a  conversion. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Samuel  Lyttle  and  another  against  the  Petty,  Soulard 
&  Walker  Realty  Company.  There  was  a  judgment  for  plaintiffs,  and 
defendant  appeals.     AfBrmed. 

Argued  before  FBEEDMAlf,  P.  J.,  and  MacLEAN  and  LBYEN^ 
TRITT,  JJ. 

Daniel  P.  Mahony,  for  appellant. 
Ennever  &  Trautmann,  for  respondents. 

MacLEAN,  J.  By  written  stipulation,  but  two  questionB  were  liti- 
gated by  the  defendant,  who  brings  this  appeal  in  an  action  as  for  con- 
version: (1)  As  to  the  value  of  certain  bathtubs,  which  question  has 
been  eliminated  from  considei^tion  here;  and  (2)  ^^hether  or  not  the 
plaintiffs  had  parted  with  their  title  to  the  said  bathtubs  prior  to 
the  time  of  the  allied  conversion  thereof/'  From  admissions,  by 
stipulation,  and  from  testimony,  it  appeared  that  the  plaintiffs  under- 
took to  do  the  plumbing  work  in  certain  buildings  owned  by  one 
Larsen,  who  had  surrendered  possession  and  control  of  the  building  to 
a  mortgagee,  the  defendant  company,  by  which  latter  the  watchman 
and  others  on  the  premises  were  appointed,  paid,  and  directed,  so  that 
it  (the  defendant)  stood  m  the  place  of  Larsen.  Larsen  being  behind 
with  his  payments,  tiie  plaintiffs  refused  to  proceed  with  their  under- 
taking unless  paid.  Thereupon  the  defendant  advanced  to  Larsen 
9300,  by  a  check  which  he,  at  the  same  interview,  indorsed  and  handed 
to  the  plaintiffs,  who,  the  day  following,  paid  it  to  the  manufacturer  by 
whom  the  bathtubs,  on  January  11th,  were  ^'delivered  to  the  plaistiffS). 
*  *  *  who  recdved  said  bathtubs  at  the  time  and  place  above  men- 
tioned, and  placed  all  of  them  in  a  store  or  room  in  the  said  buildings 
said  bathtubs  and  each  of  them  being  inclosed  in  certain  cases  or 
frames."    Two  days  afterwards  the  plaintiffs  demanded  the  tubs  froo^ 
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the  watchman  '^in  charge  of  the  buildings  and  of  the  materials  therein, 
indnding  the  bathtubs."  The  demand  was  refused,  under  previous 
instructions  of  the  defendant  A  few  days  later,  a  similar  demand 
was  made  of  the  defendant.  This,  too,  was  refused,  with  a  claim  of 
right  to  hold  and  retain  the  tubs.  About  the  same  time,  too,  the 
tubs  were  taken  out  of  the  cases  by  the  defendant,  and  distributed  into 
the  seyeral  rooms  intended  for  bathrooms,  and  therein  afBxed. 

Under  this  evidence,  no  question  was  made  or  to  be  made  of  the 
exercise  by  the  defendiant  of  dominion  over  the  property,  and  of  the 
exclusion  of  the  plaintiffs  from  interference  with  it.  It  is  to  be  pre- 
sumed from  the  terms  of  the  stipulation,  as  quoted  above,  and  to  be 
assumed  from  the  judgment,  that  the  plaintiffs  bought  the  tubs  on 
thar  own  account,  and  not  as  agents,  although  the  defendant's  counsel 
argued  otherwise,  from  a  coincidence  between  the  amounts  advanced 
and  the  price  of  the  tubs,  and  from  certain  testimony  upon  the  trial. 
The  agreement  under  which  the  "plumbing  work"  was  to  be  done  was 
not  produced;  but  it  is  inferable  from  the  facts  proven,  and  from  the 
judgment,  that  the  bathtubs  were  to  be  furnished  and  put  up  by  the 
plaintiffs,  and  that  these  particular  tubs  were  intended  so  to  be  fur- 
nished and  put  up.  Something  more  than  this  intention  was  neces- 
sary to  make  them  the  property  of  larsen,  for  there  was  nothing  indi- 
cating either  delivery  to  Larsen,  or  Larsen's  acceptance.  By  their 
such  undertaking,  the  furnishers  (for  the  word  "undertakers,"  other- 
wise apt,  has  an  infelicitous  codpotation)  had  to  do  something  more 
before  delivery  of  the  property.  They  might  have  returned  the  tubs 
had  they  found  them,  on  unpacking,  not  according  to  the  terms  of  the 
order.  Larsen,  too,  or  those  standing  in  his  stead,  might  have  re- 
fused, upon  such  inspection,  to  let  them  be  put  up,  or,  under  most  cir- 
eomstances,  have  rejected  them,  even  after  they  were  put  up,  if  not 
according  to  the  bargain.  The  tubs  therefore  were  and  remained 
the  property  of  the  plaintiffs,  with  which  the  defendant  had  no  right 
so  to  interfere. 

Judgment  should  be  affirmed,  with  costs. 

FECEEDMANy  P.  J.,  concurs.    LEVENTRITT,  J.,  concurs  in  result. 


CROWE  V.  HOUSE  OF  THE  GOOD  SHEPHERD. 

(Supreme  Court,  AppeUate  Division,  First  Department    February  24,  1899.) 

NOKSUIT — CONTRADICTORT  EviDENCB. 

The  court  should  not  nonsuit  because  of  seeming  contradictions  of  the 
witness  on  whom  alone  plaintiff's  case  depends,  where  the  testimony  is 
capable  of  a  construction  by  which  the  inconsistencies  may  be  reconciled. 

Appeal  from  trial  term* 

Action  by  Thomas  Crowe  against  the  House  of  the  Good  Shepherd. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's 
case,  and  from  an  order  denying  a  new  trial,  plaintiff  appeals.  Be< 
versed 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BABRETT,  BUMBEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Ira  Leo  Bamberger,  for  appellant. 
Michael  J.  Horan,  for  respondent. 

PATTERSON,  J.  This  action  was  brought  to  recover  damages  for 
injuries  to  the  infant  plaintiff,  upon  an  allegation  that  such  injuries 
were  caused  by  the  negligence  of  a  driver  employed  by  the  defendant, 
and  driving  one  of  its  wagons.  The  plaintiff  was  nonsuited,  and  now 
appeals  from  the  judgment  rendered  against  him. 

No  speciflc  ground  of  the  motion  is  m«:itioned,  but  from  an  inquiry 
of  the  judge  it  would  appear  that  the  ruling  was  made  because  of 
the  failure  of  proof  of  negligence  chargeable  to  the  defendant.  The 
accident  occurred  in  the  highway,  on  2d  avenue,  in  the  city  of  New 
York,  between  115th  and  116th  streets,  and  south  of  116th  street. 
The  wagon  was  marked  with  the  initials  ^H.  O.  S.,"  and  was  driven 
by  a  person  in  the  employment  of  the  defendant  as  a  driver.  The 
point  now  presented  is  whether  there  was  any  proof  that  the  accident 
was  caused  by  negligence  of  the  defendant's  servant.  The  wagon  was 
being  driven  in  a  southerly  direction,  and  on  the  wrong  side  of  the 
avenue  for  vehicles  proceeding  towards  the  south;  but  it  is  claimed 
that  there  was  no  evidence  to  go  to  the  jury  concerning  the  occurrence 
which  connected  the  defendant  with  the  accident;  that  it  was  not 
shown  that  the  child  was  run  down  or  run  over  by  the  defendant's 
horse  and  wagon.  The  condition  of  the  proof  upon  that  subject  was 
such  as  to  have  required  the  submission  of  the  case  to  the  jury. 

The  only  witness  who  testified  to  the  fact  of  the  accident  was  a  girl 
15  years  of  age,  who  swore  that  she  saw  the  occurrence;  that  the  boy 
was  crossing  2d  avenue  from  the  west  to  the  east;  that  he  had  almost 
reached  the  curbstone  on  the  easterly  side  when  he  was  run  down  and 
injured.  She  says  the  horse  was  going  very  fast.  She  testified  posi- 
tively that  she  saw  the  contact  of  the  horse  with  the  boy.  She  says 
she  saw  him  struck. .  She  says  so  several  times,  and  yet  there  is  some- 
thing in  the  record  which,  considered  separately  and  without  regard  to 
the  whole  current  of  the  cross-examination,  might  indicate  that  she 
did  not  see  the  whole  occurrence,  as  she  described  it  on  her  direct  ex- 
amination, although  in  other  parts  of  her  cross-examination  she  posi- 
tively asserts  again  that  she  saw  the  boy  struck,  and  saw  the  horse 
knock  him  down.  The  witness  was  asked  by  the  defendant's  counsel 
when  she  first  saw  the  boy  after  he  was  hurt,  to  which  she  answered 
when  he  had  his  head  in  a  bandage,  and  she  brought  him  home.  Then 
she  was  asked: 

**Q.  Where  was  he  when  you  first  saw  him  hurt?  A.  Lying  right  down  at 
our  door;  right  over  In  the  gutter,  opposite  our  door.  Q.  Where  was  the 
wagon  then?  Had  It  passed  on?  A.  Yes.  Q.  How  far  had  It  passed  on? 
A.  It  was  about  in  the  middle  of  the  block,  between  114th  and  115th  streets. 
Q.  Had  It  passed  down  the  block  when  you  saw  Tommy?  A.  Yes.  Q.  For 
the  first  time?  A.  Yes.  Q.  Then  you  went  over  and  picked  up  Tommy,  did 
you?    A.  Yes." 

Now  it  would  seem  to  be  plain  tiiat  the  witness  aj^rehended  those 
questions  as  referring  to  her  seeing  him  for  the  first  time  after  he  had 
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been  strnck  and  tbe  wagon  had  passed  on.  She  was  then  asked  by 
the  defendant's  connsel  as  to  her  having  seen  the  wagon  actnally  ran 
over  the  boy,  and  she  swears  distinctly  that  she  did  see  it.  Then  cdme 
the  daimed  contradictions: 

'*Q.  You  said  yon  didn't  see  the  boy  nntll  tbe  wagon  was  down 'halfway 
between  115th  and  114th  streets.  Don*t  yon  recollect  that  you  said  that 
awhile  ago  to  me?  A.  Yes.  Q.  If  you  didn't  see  the  boy  until  the  wagon 
was  down  there,  how  could  you  see  the  wagon  run  oyer  the  boy  between 
115th  and  116th  streets?  A.  It  was  the  wagon  that  run  over  him.  Q.  You 
beUeve  that?  A.  Yes.  Q.  But,  you  know  seeing  a  thing  and  belieying  it 
are  two  different  things;  don*t  you  know  that?  Did  you  see  the  wagon  hit 
him?  A.  No;  not  until  the  child  was  lying  in  the  gutter.  Q.  You  didn't  see 
the  wagon  at  aU?    A.  No." 

The  answers  to  the  last  questions  ought  to  be  considered  in  con- 
nection with  the  form  of  the  preceding  questions  put  to  this  witness 
on  croBS-examinationy  and  her  answers  thereto.  She  testified  that  she 
saw  the  horse  strike  the  boy.  The  last  question  refers  to  the  wagon 
hitting  the  boy,  and  this  witness  might  well  have  regarded  that  ques- 
tion as  relating  to  her  seeing  the  wagon  after  the  boy  was  hurt  or 
strncky  and  she  might  have  had  that  in  mind  when  she  made  the 
answers  seemingly  contradictory  of  her  positive  assertions  in  other 
parts  of  her  testimony. 

This  state  of  the  record  presents  a  question  of  credibility  and  of  the 
weight  of  evidence.  Where  the  whole  case  depends  upon  one  witness, 
if  the  court  can  say  that  there  is  such  an  irreconcilable  contradiction 
in  the  statements  of  that  witness  that  they  do  not  amount  to  proof 
at  all,  then  it  may  be  error  to  submit  the  case  to  the  jury;  for  if  there 
is  a  i>ositive  assertion  of  a  fact,  and  a  negation  or  retraction  of  that 
assertion  made  by  the  same  witness  on  the  same  trial,  it  may  be  said 
there  is  no  evidence  of  the  fact, — that  there  is  a  failure  of  proof.  But 
here  it  was  for  the  jury  to  say  what  weight  they  would  give  to  the 
testimony  of  this  witness.  We  think  the  case  should  have  been  re- 
tained for  the  consideration  of  the  jury,  and  that  the  ends  of  justice 
require  that  a  new  trial  be  ordered. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 


SIMPSON  V.  BONNBL. 
(Supreme  Court,  Appellate  Term.    February  24,  1800.) 

HUBBAHB  AKD  WiFB— CONTKAOT. 

A  wife  cannot  be  held  on  a  contract  of  her  husband  with  plaintiff,  on 
the  theory  of  actual  or  apparent  authority  in  the  husband',  plaintiff  being 
Informed  at  the  stast  by  the  husband  that  nothing  could  be  done  without 
his  wife's  approval. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict 

Action  by  W.  F.  Simpson  against  Julia  C.  Bound.  From  a  judg- 
m^it  for  plaintiff,  defendant  appeals.    Reversed. 

Argned  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LBVEN- 
TBITT,  J  J. 

66  N.Y.8.-15  C"  i^r^n]i> 
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Adolphus  D.  Page,  for  appellant. 
Alger  &  Simpson,  for  respondent. 

PREEDMAN,  P.  J.  The  recovery  against  the  defendant  rests 
upon  a  t^ontract  entered  into  between  plaintiff  and  defendant's  hus- 
band. It  can  be  upheld  neither  on  the  theory  of  actual  authority  nor 
on  the  theory  of  apparent  authority  in  the  husband,  for  the  plaintiff 
was  informed  by  the  husband  at  the  very  start  that  nothing  could  be 
done  without  defendant's  approval.  The  defendant  therefore  can  only 
be  held  on  sufficient  proof  of  approval,  or,  in  other  words,  on  proof 
of  ratification  with  knowledge  of  the  facts.  But  the  evidence  is 
wholly  insufficient  to  establish  such  ratification.  The  judgment  must 
be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


GWILUM  et  al.  v.  SMITH. 

(Supreme  Court,  Appellate  Term.    February  24,  1899.) 

Appeal — Findings — Confltctino  Evidence. 

Judgment  on  conflicting  evidence  will  not  be  disturbed  on  appeal,  unless 
tt  Is  clear  that  injustice  has  been  done. 

Appeal  from  manicipal  conrt,  borough  of  Manhattan,  Tenth  dis- 
trict. 

Action  by  Beese  B.  Gwillim  and  another  against  Anastacia  Smith. 
From  a  judgment  for  plaintiffs,  defendant  appeals.    Affirmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

George  A.  Baker,  for  appellant. 
Harris  &  Gorwin,  for  respondents. 

^FBEEDMAN,  P.  J.  The  claim  of  the  plaintiffs  in  this  action  is 
"that  they  were  employed  by  the  attorney  (Baker)  for  the  defendant 
to  search  the  title  to  a  certain  portion  of  real  estate  upon  which  the 
defendant  sought  to  obtain  a  loan,  and  that  they  were  to  receive  for 
their  services  the  sum  of  f25,  and  in  addition  thereto  their  actual 
disbursements.  The  defendant  admits  the  employment  of  the  plain- 
tiffs by  Baker,  her  attorney,  and  admits  that  he  (Baker)  was  author- 
ized to  so  employ  the  plaintiffs,  but  contends  that  the  terms  of  the 
agreement  w^e  that  if  the  search  showed  a  defective  title,  or  the 
loan  was  not  obtained,  then  and  only  in  that  case  were  the  plaintiffs 
to  be  paid.  There  is  a  direct  conflict  of  testimony  on  this  question. 
Meyers,  one  of  the  plaintiffs,  and  the  only  witness  called  by  plaintiffs, 
testifies  positively  that  he  was  employed  to  make  the  search,  and  was 
to  have  f  25  for  his  services,  and  in  addition  thereto  his  disbursements, 
and  that  his  compensation  ^Vas  not  dependent  on  a  good  title  and 
that  the  loan  passed."  Baker,  the  defendant's  witness,  is  equally 
positive  that  such  was  the  condition  imposed  by  him,  and  tiiat  ui>on 
that. condition,  and  that  only,  were  plaintiffs  entitled  to  recover  any- 
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thing.  The  appellant  in  her  brief  uses  this  language:  'fThe  only 
point  on  which  the  testimony  of  the  plaintiffs  and  defendant  disagrees 
is  as  to  the  terms  of  the  contract;  plaintiffs  contending  that  there 
were  no  conditions,  and  the  defendant  contending  that  the  contract 
was  to  pay  plaintiffs  f  25  and  disbursements,  provided  the  loan  went 
throng  or  the  title  was  found  to  be  defective."  IWs  makes  it  a 
question  of  fact,  to  be  passed  upon  by  the  trial  court,  and  the  judg- 
ment of  a  district  court  rendered  upon  conflicting  evidence  will  not 
be  reversed,  unless  it  is  clear  that  injustice  has  been  done.  Patterson 
Gas-Governor  Ca  v.  lichenstein  Bros.  Co.,  9  Misc.  Bep.  126,  29  N.  T. 
Sapp.  279;  Mitchell  Vance  Co.  v.  Daiker  (Com.  PI.)  19  N.  Y.  Supp.  378. 
There  is  no  evidence  of  injustice  having  been  done  in  this  case. 
Judgment  affirmed,  with  costs.    All  concur. 


LEITNER  V.  BOEHM  et  aL 
'    (Supreme  Court,  AppeUate  Term.    February  24,  1809.) 

Cdstom— Eytdbmcb. 

A  valid  custom  that  a  broker  is  not  entitled  to  his  commission  for  ob- 
taining a  purchaser  for  property,  sold  with  an  agreement  for  a  builder's 
loan,  tin  the  purchaser  has  earned  his  first  payment,  is  not  estabUshed 
by  testimony  ct  defendants,  one  from  a  year's  and  the  other  from  12 
years'  experience  as  dealers  in  real  estate,  to  such  a  habit  in  their  own 
transactions,  and  to  having  heard  of  such  a  custom  of  others,  and  testi- 
mony of  another  to  such  a  custom;  he  having  admitted  that,  in  all  the 
Instances  of  this  character  of  which  he  had  known,  there  had  been  a 
special  agreement  to  this  effect 

Appeal  from  municipal  court,  borough  of  the  Bronx,  Second  dis- 
trict. 

Action  by  Jacob  Leitner  against  Max  S.  Boehm  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Friend,  House  &  Grossman,  for  appellants. 
Erdman,  Levy  &  Mayer,  for  respondent 

MacLEAlf,  J.  One  Solomon  Marks,  the  assignor  of  the  plaintiff, 
acting  as  broker  for  the  defendants  in  the  sununer  of  1898,  procured  a 
purchaser  for  their  certain  premises,  on  154th  street,  at  |9,500,  the 
price  named  by  them,'  whereupon  an  agreement  of  purchase  and  sale 
was  entered  into  between  the  person  so  brought  by  Marks  and  the 
defendants,  on  the  19th  of  July,  1898.  For  making  that  bargain 
the  broker  was  entitled,  as  admitted,  to  a  commission  of  1  per  cent, 
open  the  price,  or  995;  but  dispute  arose  as  to  the  time  and  condition 
of  payment,  the  defendants  contending  that  instead  of  being  entitled 
to  his  commission  upon  bringing  to  the  vendor  a  person  ready  and 
willing  to  accept  his  terms,  and  with  whom  a  contract  was  entered 
into,  both  by  special  agreement  in  this  case,  and  by  conmion  custom, 
where  property  was  sold,  as  was  this,  with  an  agreement  for  a  build- 
er's loan,  the  broker  was  only  to  be  paid  when  the  purchaser  had 
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earned  Ms  first  payment, — ^in  this  instance,  when  the  second  tier 
of  beams  was  laid.  To  sustain  their  contention  respecting  the  ens- 
torn,  defendants  testified  themsdves — one  from  a  year's,  and  the  otiiier 
from  12  years',  experience  as  dealers  in  real  estate — to  snch  a  habit  in 
their  own  transactions,  and  to  haying  heard  of  such  a  custom  from 
others.  For  them  also  testified  another  witness,  as  to  such  custom; 
but  he  admitted  on  cross-examination  that,  in  all  of  the  instances  of 
this  character  of  which  he  had  known,  there  had  been  a  special  agree- 
mwit  to  this  effect.  Neither  the  defendants  nor  their  witness  gave 
evidence  of  anything  to  show  the  existence  of  a  valid  custom.  The 
plaintiff's  witness  and  assignor  denied  the  alleged  agreement.  Upon 
this  conflict  of  evidence  respecting  the  one  issue  in  the  action,  the 
justice  presiding  at  the  trial,  in  submitting  the  case  to  the  jury, 
properly  charged  that,  if  at  the  time  the  sale  was  effected  there  was 
uo  special  agreement  in  respect  to  a  commission,  the  verdict  should 
be  for  the  plaintiff  for  f 95,  but  if,  on  the  other  hand,  there  was  an 
agreement  between  Marks  and  the  Boehms  that  the  commission 
should  not  be  payable  until  the  second  tier  of  beams  was  up,  the 
verdict  should  be  for  the  defendants.  To  this  part  of  the  charge  the 
defendants  excepted,  and  ux)on  that  exception  principally  rests  their 
appeal.  But  the  exception  was  not  tenable.  The  like  is  true  of  the 
exception  taken  to  the  refusal  of  the  justice  to  charge  respecting  the 
weight  of  evidence,  and  to  certain  others  taken  as  to  the  admission  or 
rejection  of  evidence  upon  the  trial. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(38  App.  Div.  7.) 

BAIBD  V.  SHEEHAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    February  17,  1899.) 

1.  Contracts— Finding  of  Hefbrbe. 

To  prove  that  plaintiff,  famishing  granite  Mocks  to  a  paving  contractor, 
was  to  receive  his  pay  in  municipal  bonds  each  month.  Instead  of  cash, 
defendant  testified  that  he  told  plaintiff  payment  was  to  be  made  In  bonds, 
as  it  was  to  another  person  furnishing  blocks.  The  contract  of  the  lat- 
ter showed  he  was  to  get  cash.  Defendant  never  tendered  the  bonds 
monthly.  In  fact,  It  appeared  he  did  not  have  them  to  pay  with,  in  such 
maimer.  The  evidence  was  otherwise  in  close  conflict  Hdd  to  Justify 
the  referee's  finding  that  the  blocks  were  not  to  be  paid  for  In  bonds. 

flL  BAMB—PtTBLio  Policy. 

Bids  for  a  pubUc  improvement  having  been  thrown  out,  one  bidder 
agreed  to  permit  another  to  underbid  him  on  condition  that  the  latter 
would  purchase  his  material  at  a  specified  price.  Held  that,  part  of  the 
material  being  refused,  the  executory  portion  of  the  contract  would  not 
be  enforced,  being  void  as  against  public  policy. 

8l  Same— Refusal  to  Enforce. 

Where  a  contract  is  void  as  against  public  poUcy,  the  court  wiU  refuse 
to  enforce  it,  though  such  objection  was  not  raised  against  It 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Matthew  Baird  against  John  0.  Bheehan  and  John 
O'Brien,  f^m  a  judgment  for  plaintiff,  and  an  order  granting  an 
extra  allowance,  defendants  appeal.    Modified. 

The  plaintiff  seeks  to  determine  controversies  arising  In  the  execution  of  an 
unwritten  contract  by  which  he  was  to  furnish  the  defendants  with  granite 
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paving  blocks.  The  complaint  Btates  four  causes  of  action:  (1)  To  recover 
for  the  deUvery  of  114,688  blocks  of  granite  made  in  June  and  July,  1895, 
of  lei.OHS  bloclts  in  August,  231,849  in  September,  and  42,733  in  October, 
at  $65  per  1,000,  payable  in  montldy  bills,  amounting  in  all  to  $35,582.19,  with 
interest  from  the  several  dates  the  amounts  were  due;  (2)  to  recover  $1,279.38, 
for  services  rendered  hi  carting  255,975  blocks,  at  $5  per  1,000;  (3)  to  recover 
$5,250  damages  for  defendants'  breach  of  contract  in  refusing  to  accept  more 
than  550,000  of  900,000  blocks  contracted  for;  (4)  to  recover  $1,985.98  dam- 
ages for  defendants'  failure  to  pay  claims  for  demurrage,  additional  freight, 
and  for  removing  obstructions  on  the  wharf.  The  complaint  admits  payment 
of  $10,000,  and  allows  credits  for  wharfage,  reducing  the  total  amount  to 
$34,085.05,  and  demands  judgment  therefor,  with  interest  from  the  several 
dates.  The  answer  admits  that  the  granite  blocks  were  furnished  as  claim- 
ed, at  $66  per  1,000;  but  denies  that  there  was  to  be  monthly  payment 
in  cash,  claiming  that  payment  on  the  whole  contract  was  to  be  made  in  Long 
Island  Olty  bonds;  admits  the  carting  of  255,975  blocks,  but  allegep  that 
$4.50  per  1,000,  instead  of  $5,  was  the  price  agreed  upon  for  such  service; 
denies  any  breach  of  contract,  stating  that  the  number  of  blocks  contracted 
for  was  not  900,000,  but  500,000;  denies  liability  for  demurrage  o»  other 
claims:  and,  by  counterclaim,  alleges  certain  payments  made  by  transfer 
of  Long  Island  City  bonds,  and  that  the  quality  of  a  portion  of  the  blocks 
furnished  was  not  as  stipulated.  On  this  latter  claim  no  proof  was  pre- 
sented on  the  trial;  but,  as  to  the  former,  a  credit  of  $22,906.92  was  alio  wed 
the  defendants,  the  proceeds  of  bonds  sold  by  them  for  the  plaintiff's  benefit. 
The  referee  found  that  the  defendants  had  agreed  to  make  monthly  payments 
in  cash,  and  not  in  bonds,  that  $5  was  the  price  accepted  for  carting;  that 
900,000  blocks  had  been  contracted  for,— and  gave  Judgment  to  the  plaintiff 
on  the  three  causes  of  action,  taking  for  measure  of  damages  on  the  ques- 
tion of  breach  of  contract  the  difference  between  $65  per  1,000,  the  contract 
price,  and  $57,  the  highest  market  price.  On  the  fourth  cause  of  action,  the 
referee  held  that  the  contract  called  for  delivery  on  the  wharf,  and  no  de- 
murrage was  chargeable,  but  found  that  the  plaintiff  had  a  claim  of  $244.18 
for  removing  obstructions  on  the  wharf,  at  the  request  of  the  defendants, 
which,  with  interest,  amounted  to  $282.99.  Crediting  the  defendants  with 
money  paid  and  the  proceeds  of  the  sale  of  certain  bonds  which  the  plaintiff 
liad  received,  the  referee  decided  that  the  amount  still  due  the  plaintiff  was 
$9449^1,  with  the  costs  of  the  action.  Motion  was  thereafter  made  to  the 
court  for  extra  allowance,  which  was  granted,  the  sum  being  fixed  at  $800, 
and  judgment  was  entered  for  $10,350.98.  After  filing  proper  exceptions,  the 
defendants  appealed  from  the  judgment,  and  from  the  order  granting  extra 
allowance. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, (ySRIEN,  and  INGRAHAM,  JJ. 

Edward  Browne,  for  appellants. 
J.  Woolaej  ghepard,  for  respondent 

<yBBIEN,  J.  The  appellants  contest  the  several  causes  of  action 
as  they  did  on  the  trial  before  the  referee,  and  on  this  appeal  insist 
that  his  conclusions  in  favor  of  the  plaintiff  were  against  the  weight 
of  evidenee.  To  determine  whether  or  not  this  view  can  be  sus- 
tained requires  an  examination  of  the  entire  record;  and,  although 
to  detail  the  evidence  at  length  would  exceed  the  limits  of  an  opin- 
ion, we  may,  by  way  of  summary,  reach  a  conclusion  as  to  the  force 
of  the  appellants'  contention. 

For  a  first  cause  of  action,  the  plaintiff  alleged  that  he  was  en- 
titled to  receive  monthly  payments  in  cash  for  the  stone  delirered. 
The  times  of  payment  were  not  seriously  disputed,  for  Mr.  O'Brien, 
one  of  the  defendants,  who  was  the  person  chiefly  engaged  in  mak- 
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ing  the  contract  with  the  plaintiff,  testified,  ''We  were  to  pay  once 
a  month."  What  was  really  disputed  was  the  manner  of  payment, 
—whether  it  should  be  in  cash,  as  the  plaintiff  stated,  or  in  bonds  of 
Long  Island  City,  as  claimed  by  the  defendants.  On  this  point  there 
was  a  conflict  of  evidence,  and  the  referee,  in  his  conclusion,  no 
doubt  took  into  consideration  an  apparent  inconsistency  which  arose 
in  the  testimony  of  Mr.  O'Brien,  who  said  that  he  had  informed  the 
plaintiff  that  payment  was  to  be  made  in  bonds,  the  same  as  a  Mr. 
Kerce,  agent  for  the  New  York  &  Maine  Granite  Paving-Block  Com- 
pany, was  receiving  from  the  defendants  on  a  similar  contract,  for 
the  delivery  of  blocks  of  stone  to  be  used  on  Steinway  avenue  and 
Broadway.  That  contract,  in  writing,  was  produced,  and  therein 
no  provision  was  found  for  payments  in  bonds,  but,  on  the  contrary, 
it  appeared  that  payment  was  to  be  in  cash.  Ujxon  a  closely-con - 
tested  question  of  fact,  this  circumstance  must  have  had  consider- 
able weight  with  the  referee,  as  would  also  the  fact  that  it  in  no  way 
appears  that  the  defendants  even  tendered,  monthly,  bonds  of  Long 
Island  City  in  payment  of  the  stone  delivered.  And  it  seems  that, 
if  their  possession  of  Long  Island  City  bonds  was  dependent  on 
what  they  received  on  their  contract  for  city  work  for  which  the 
plaintiff  was  furnishing  them  paving  stone,  they  could  not  have 
made  monthly  payments,  because  it  is  not  shown  that  they  received 
the  bonds  at  such  times  or  in  such  amounts,  but,  on  the  other  hand, 
it  appears  that,  although  some  bonds  were  given  after  part  of  the 
work  was  done,  the  larger  amount  was  not  transferred  to  them  till 
December,  before  which  time  the  plaintiff  had  delivered  all  the  stone, 
which  they  would  accept.  We  think,  therefore,  that  the  counsel  for 
the  appellants  is  too  broad  in  his  statement  Ihat  the  evidence  ad- 
duced on  the  trial  admits  of  but  one  conclusion,  namely,  that  the 
plaintiff  "agreed  to  receive  bonds  for  such  delivery  under  the  con- 
tract with  Uie  defendants."  Upon  this,  as  upon  all  the  issues  raised 
at  the  trial,  there  was  a  direct  conflict  of  testimony,  and  the  referee 
had  to  determine  the  credibility  to  be  given  the  witnesses,  and  the. 
character  of  the  proof  presented  by  the  respective  parties.  We  do 
not  wish  to  be  understood  as  saying  that  there  were  not  some  in- 
consistencies and  improbabilities  in  the  plaintiff's  version  of  the  va- 
rious conversations  and  transactions  which  he  had  with  the  defend- 
ants; but  these  had  to  be  considered  with  the  other  evidence;  and, 
in  regard  to  all  the  issues  thus  raised,  we  can  say  that  the  ques- 
tions were  clearly  those  of  fact,  dependent  for  their  solution  on  the 
credence  which  the  referee  gave  to  the  testimony.  Thus,  with  re- 
spect to  whether  95  or  f 4.50  per  1,000  was  to  be  paid  for  cartage, 
whether  demurrage  should  be  allowed  the  plaintiff,  and  whether  the 
defendants  should  bear  the  expense  of  moving  some  stone  from  the 
front  to  the  rear  of  the  dock,  there  was  conflicting  evidence,  and  the 
conclusion  to  be  reached  very  largely  depended  upon  seeing  the  wit- 
nesses, their  manner  of  testifying,  and  the  extent  to  which  they  were 
corroborated  by  other  facts  or  circumstances.  In  such  cases,  as 
has  frequently  been  stated,  the  trial  judge  or  referee  is  better  en-, 
abled  to  pass  upon  the  questions  of  fact  than  can  be  an  appellate 
court 
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In  Baird  v.  Mayor,  etc.,  96  N.  Y.  567,  577,  it  was  said: 

"A  proper  regard  for  the  adyantages  possessed  by  that  [trial]  court  In  the 
dlspoeitlon  of  questions  affecting  the  credibility  of  witnesses,  and  those  de> 
pending  npon  the  weight  and  authority  of  conflicting  evidence,  requires  great 
consideration  to  be  accorded  to  Its  opinions.  •  •  •  When  there  is  evi- 
dence on  both  sides,  and  the  case  Is  balanced,  an'd  the  mind  of  the  court  has 
been  called  upon  to  weigh  conflicting  statements  and  Inferences,  and  decide 
upon  the  credibility  of  opposing  witnesses,  much  weight  must  be  accorded 
to  the  special  adaptation  of  the  trial  court  to  investigate  and  determine  such 
questions." 

And  as  expressed  in  Westerlo  v.  De  Witt,  36  N.  Y.  340,  345: 

"^f,  upon  reading  the  evidence,  this  court  should  be  of  the  opinion  that  the 
conclusion  might  have  been  either  way,  then  the  fact  that  the  referee  saw  the 
witnesses,  heard  them  testify,  and  had  the  nameless  opportunities  of  judging 
of  their  character  that  personal  acquaintance .  can  only  give,  should  induce 
UB  to  defer  to  his  judgment." 

As  has  also  been  pointed  out,  on  an  appeal  consisting  principally 
of  questions  of  fact,  "it  is  not  the  same  question  as  if  we  inquired 
whether  we  should  have  found  the  same  facts  in  the  same  way  as 
did  the  referee.  It  is  rather,  are  we  so  certain  that  the  referee  was 
in  error,  upon  the  facts,  as  tliat  we  will  assume  to  reverse  his  judg- 
ments   Crane  v.  Baudonine,  55  N.  Y.  256-264. 

In  a  case,  therefore,  wherein  it  is  not  evident  to  ns  that  the  con- 
clusions of  the  referee  are  unsupported  by  evidence,  or  are  "against 
the  weight  of  evidence,*'  we  would  not  be  justified  in  disturbing  his 
report  This  fundamental  principle  is  clearly  and  abundantly  es- 
tablished. It  was  held  in  Hoar  v.  McNeice,  1  App.  Div.  549,  37  N. 
I.  Snpp.  433,  that,  where  there  is  conflict  of  evidence,  the  findings 
of  the  referee  upon  the  questions  will  be  approved  when  there  is  no 
preponderance  of  proof  against  them;  in  Shailer  v.  Gorbett  (Sup.) 
15  N.  Y.  Supp.  875,  that,  where  there  is  a  direct  conflict  in  the  evi- 
dence, the  appellate  court  should  not  interfere  with  the  judgment 
entered  upon  the  report  of  the  referee;  in  Bank  v.  Van  Antwerp 
(Sup.)  4  N.  Y.  Supp.  364:  '^Findings  of  fact  by  the  court  are  not  te 
be  disturbed  on  appeal  unless  unsupported  by  or  clearly  against  the 
weight  of  evidence;"  and  in  the  recent  case  of  Stokes  v.  Stokes,  155 
N.  Y.  590,  50  N.  E.  345:  **In  reviewing  the  judgment  in  the  first 
case,  the  general  term  was  not  justified  in  reversing  it,  unless  it  ap- 
peaiHed  that  the  proof  so  clearly  preponderated  in  favor  of  a  con- 
clusion adverse  to  that  reached  by  the  trial  court  that  it  could  be 
said  with  reasonable  certainty  that  it  erred  in  its  conclusion." 

In  the  third  cause  of  action,  however,  in  which  the  referee  found  the 
defendants  liable  for  the  sum  of  f3,188.90,  for  breach  of  contract  in 
failing  to  receive  the  full  900,000  blocks  of  stone,  there  are,  in  ad- 
dition to  questions  of  fact,  two  points  of  law:  One  relating  to  the 
statute  of  frauds,  it  being  insisted  that  the  contract  was  void  to 
the  extent,  at  least,  of  the  portion  which  remained  executory,  for  the 
reason  that  the  contract  sued  upon  was  not  in  writing,  and,  as  the 
defendants  allege,  was  not  to  be  completed  within  a  year  from  the 
making  thereof,  and  called  for  a  sum  greater  than  f50;  the  other 
question  of  law  is  whether  the  referee  should  have  allowed  a  re- 
covery for  breach  of  a  contract,  which,  as  made,  was  against  public 
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policy.    As  we  regard  this  latter  point  fatal  to  the  plaintiflPs  claim 
for  damages,  it  will  be  unnecessarj  to  discuss  the  statute  of  frauds. 
The  referee  correctly  states  in  his  opinion  with  reference  to  the 
testimony  of  the  plaintiff  as  to  how  the  contract  was  made: 

"It  developed  that  the  whole  subject-matter  of  the  contract  was  completed, 
and  both  he  and  Mr.  O'Brien  agreed  to  a  proposal  made  by  Mr.  O'Brien  to 
the  plaintiff  at  Long  Island  City,  some  two  weeks  before  the  Interview  be- 
tween plaintiff  and  O'Brien,  at  defendants'  office.  It  appears  that  plaintiff 
had  been  a  bidder  for  the  same  work  of  paving  Broadway;  that  the  bids  were 
to  be  thrown  out  and  readvertised.  Mr.  O'Brien  said  to  plaintiff,  1  don't 
want  you  to  interfere  with  me  on  this  contract.'  Plaintiff  stated  he  wajs  go- 
ing to  interfere,  because  he  had  the  blocks,  and  wanted  to  use  them;  and 
O'Brien  replied:  *Now  I  wlU  tell  you  what  we  will  do.  If  you  bid  on  this 
work,  and  bid  the  same  price  as  you  did  the  last  time,  that  will  enable  me  to 
get  the  contract;  and  I  will  take  what  blocks  you  have  on  hand  for  $70  per 
thousand,  and  put  them  on  this  bid.'  Plaintiff  put  in  the  same  bid  as  he  did 
before,  got  a  check  for  $5,000  certified,  and  O'Brien  beat  him  in  it,  and  got 
the  contract  The  arrangement  was  made  at  defendants'  office,  and  there- 
after  the  price  was  reduced  to  $65  per  thousand." 

And,  as  the  referee  also  says,  "this  testimony  is  not  contradicted." 
It  appears,  therefore,  that,  where  competitive  bids  were  asked  for, 
the  plaintiff,  in  consideration  of  the  contract  for  the  delivery  of  a 
quantity  of  stone,  agreed  to,  and  subsequently  did,  put  in  a  bid  such 
as  would  enable  the  defendants  to  obtain  the  contract.  Such  a 
transaction  is  void  as  against  public  policy.  The  rule  as  to  such 
contracts  has  been  definitely  stated.  . 

In  Sherburne  v.  Taft  (Sup.)  20  N.  Y.  Supp.  757,  affirmed  (N.  Y. 
App.)  36  N.  £.  819,  an  action  for  an  accounting,  where,  to  induce  a 
breach  of  trust,  an  agreement  had  been  made  to  share  in  the  profit^ 
arising  thereby,  the  trial  judge,  in  dismissing  the  complaint,  said: 

"Upon  its  appearing  •  •  •  that  the  agreement  •  •  •  was  an  ille- 
gal agreement,  ♦  •  •  the  law  will  not  aid  any  of  the  parties,  ♦  ♦  • 
but  leave  the  parties  where  it  finds  them.  •  •  ♦  The  principle  on  which 
courts  of  justice  have  refused  to  enforce  contracts  of  this  kind  is,  not  to  aid 
either  of  the  parties  to  the  action  in  escaping  from  the  effects  of  contracts 
made  by  them,  but  on  the  ground  of  pubUc  policy." 

In  affirming  this  dismissal,  the  court  of  appeals  said: 

'The  evidence  and  finding  of  the  court  show  a  gross  violation  of  one  of 
the  most  firmly  established  principles  of  law  on  the  part  of  the  two  defend- 
ants who  were  trustees;  •  *  *  and  they  also  show  that  the  fruits  of 
such  violation  were  received  and  partaken  of  by  the  other  defendant,  and  by 
the  plaintiff,  with  the  full  knowledge  of  the  illegal  and  corrupt  character  of 
the  whole  transaction." 

In  Woodworth  y.  Bennett,  43  N.  Y.  273,  four  persons  (one  of  them 
a  state  engineer)  made  an  agreement  to  bid  for  certain  public  work, 
all  to  be  interested  in  the  bid,  and,  before  the  work  was  awarded, 
agreed  to,  and  did,  withdraw  the  claim  to  the  work,  and  sold  their 
bid  for  {400,  to  a  party  who  was  a  higher  bidder  for  the  same  work, 
the  purchaser  giving  his  note  for  the  amount,  with  the  understand- 
ing that,  when  the  note  was  paid,  each  of  said  persons  should  re- 
ceive flOO.  The  court  held  that  the  agreement  was  entered  into  for 
the  attainment  of  objects  illegal  and  contrary  to  the  statutes  of  the 
state  (Sess.  Laws  1854,  c.  329),  which  require  that  any  proposal  for 
work  shall  contain  the  names  of  all  parties  interested  therein^  and 
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prohibit  any  secret  arrangement  that  any  person  not  named  or  any 
engineer  in  the  employ  of  the  state  shall  be  interested.  In  the  words 
of  the  court,  ^^the  transaction  was  contrary  to  public  policy,  and  il- 
legal. It  is  manifest  that  the  object  and  purpose  of  the  purchasers 
of  the  bid  was  to  have  it  withdrawn,  so  as  to  enable  HaroUn  to  take 
the  contract  upon  a  higher  bid.  This  was  directly  against  the  in- 
terests of  the  state,  and  tended  to  destroy  that  honest  competition 
which  public  bidding  is  designed  to  secure."  And  it  was  further 
said  that  the  position  of  the  plaintiff  ^^enables  him  to  secure  the  ad- 
vantages of  a  decision  which  we  are  compelled  to  make  in  obedience 
to  a  principle  of  public  policy,  which  is  indispensable  for  the  pro- 
tection of  the  community  against  the  corrupt  influences  of  illegal 
transactions."  . 

In  People  v.  Stephens,  71  N.  Y.  527,  an  action  brought  by  the 
attorney  general  to  recover  moneys  paid  by  the  state,  under  con- 
tracts made  in  consequence  of  fraudulent  and  unlawful  combina- 
tion and  conspiracy  between  the  defendants  to  prevent  competition, 
and  to  deceive  the  contracting  board  into  letting  contracts  for  cer- 
tain sections  of  the  State  Canal  at  excessive  prices,  it  was  held  that 
the  rule  condemning,  as  unlawful,  combinations  to  prevent  biddings 
at  auction  sales,  is  applicable  to  proposals  for  government  work  in 
response  to  a  call  therefor,  with  a  view  to  a  contract  with  the  lowest 
bidder,  and  a  combination  of  contractors,  under  and  by  which  the 
privilege  of  bidding  for  the  work  is  secured  by  one,  without  compe- 
tition, is  against  public  policy,  and  illegal. 

With  respect,  therefore,  to.  the  unexecuted  part  of  this  contract 
as  set  forth  in  the  third  cause  of  action,  there  can  be  no  recovery. 
The  attempt  here  to  obtain  damages  for  breach  of  contract  is  sim- 
ilar to  that  made  in  Goodrich  v..  Houghton,  134  N.  Y.  116,  31  N.  E. 
516,  an  action  brought  on  a  gambling  contract  still  executory  as  to 
the  division  of  the  prize  money,  where  it  was  said: 

'Tlie  difficulty  with  the  plalntlfTs  case  ♦  •  •  Is  that  she  cannot  prove 
that  the  defendants  ought  to  pay  her  any  part  of  the  prize  money,  except  by 
proof  of  the  contract;  and  *  *  *  the  law  wUl  not  force  Its  execution,  but 
wm  leave  the  parties  where  It  finds  them." 

It  is  true,  as  pointed  out  in  People  v.  Stephens,  supra,  that: 

^'Agreements  between  two  or  more  persons  that  all  but  one  shaU  refrain 
from  bidding,  and  permit  that  one  to  become  the  purchaser,  are  not  necessa- 
rily and  under  all  circumstances  vicious,  and  may  be  entered  into  for  a  lawful 
purpose,  and  from  honest  motives,  and  In  such  cases  may  be  upheld." 

But  in  the  present  case  a  sham  bid  was  made  by  the  plaintiff,  and 
the  real  intent  was  to  enable  the  defendant  by  such  means  to  secure 
the  contract  without  actual  competition. 

Although  the  point  is  not  raised^  it  ^levertheless  becomes  the  duty 
of  the  court  to  intervene  where  it  appears  upon  the  face  of  the  rec- 
ord that  the  contract  is  void  as  against  public  policy.  As  expressed 
in  Bobinson  v.  Navigation  Co.,  112  N.  Y.  315,  19  N.  E.  625,  ''the 
court  may  ex  mero  motu,  at  any  time  when  its  attention  is  called  to 
the  facts,  refuse  to  pro<^ed  further,  and  dismiss  the  action;"  and, 
as  therein  pointed  out,  'there  are  many  cases  when  the  court,  hav- 
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ing  jurisdiction  over  the  subject-matter,  may  proceed  against  a  de- 
fendant who  voluntarily  submits  to  its  decision,"  Davidsburgh  v. 
Insurance  Co.,  90  N.  Y.  526;  Holman  v.  Johnson,  1  Cowp.  343. 

We  have  examined  the  numerous  exceptions  taken  to  the  rulings 
upon  evidence  bearing  upon  the  other  causes  of  action,  but  find  none 
of  such  a  character  as  to  warrant  a  reversal. 

We  find  no  reason  for  disturbing  the  order  of  extra  allowance  of 
$300,  which  is  therefore  affirmed.  The  judgment,  however,  should 
be  modified  by  deducting  the  damages  awarded  under  the  third 
cause  of  action,  amounting  to  |3,188.90,  and,  as  so  modified,  af- 
firmed^  without  costs  to  either  party  on  this  appeal.    All  concur* 


(26  MlBC.  Rep.  472.) 

BRUCE  V.  FISS,  DOER  &  CARROLL  HORSE  CO. 

(Supreme  (3ourt,  Trial  Term,  Kings  CJonnty.    February,  1890.) 

Bales— Breach  op  Warranty  of  a  Horse— Damages. 

Where  a  horse  purchased  under  a  warranty  that  he  was  gentle  and 
suitable  to  drive  in  a  light  wagon  runs  away  while  being  so  driven, 
breaking  the  wagon,  and  injuring  the  buyer,  the  warrantor  is  liable  for 
the  loss  of  the  wagon  and  the  buyer's  injuries,  though  the  warranty  was 
not  fraudulently  made. 

Action  by  Frederick  J.  Bruce  against  the  Fiss,  Doer  &  (Carroll  Horse 
Company.  Verdict  for  plaintiff.  Heard  on  motion  for  nongoit  re- 
served till  after  verdict.     Denied. 

Action  for  damages  for  breach  of  warranty  in  the  sale  of  a  horse.  The 
plaintiff  applied  to  the  defendant,  a  dealer  in  horses,  to  purchase  a  horse  to 
be  used  in  bis  practice  as  a  physician,  of  which  he  informed  defendant  The 
defendant  sold  him  a  horse  for  such  use,  warranting  it  gentle  and  Isind.  When 
the  plaintiff  went  to  use  it  it  Isicl^ed  the  wagon  and  over  the  dashboard  in  a 
spell  of  kicking  and  ran  away.  It  was  a  vicious  and  dangerous  horse.  The 
plaintiff  suffered  personal  injury  and  the  wagon  was  broken.  The  action 
was  brought  to  recover  the  damages  caused  by  such  injury  to  person  and 
property.  The  complaint  was  based  on  an  allegation  of  breach  of  the  contract 
of  warranty  only,  alleging  no  fraud  or  deceit  in  the  making  thereof. 

Charles  P.  Barker,  for  plaintiff. 
Edward  M.  Grout,  for  defendant 

GAYNOR,  J.  I  think  on  reflection  that  the  damages  for  injury 
10  person  and  property  are  recoverable  in  this  action,  and  not  confined 
to  an  action  of  tort.  Many  cases  may  X>e  cited  where  like  damage 
was  recovered,  but  in  actions  of  tort,  viz.,  on  an  allegation  and  proof 
of  deceit  or  fraud  in  making  the  warranty.  But  to  say  that  such 
damage  may  be  recovered  in  an  action  for  deceit  does  not  hold  it  not 
recoverable  if  there  be  no  deceit,  but  only  a  breach  of  the  contract  of 
warranty.  The  damages  recoverable  in  the  latter  case  are  such  as 
must  have  been  in  the  minds  of  both  of  the  contracting  parties  as  likely 
to  occur  if  the  warranty  should  not  prove  true.  In  Smith  v.  Green, 
1  0.  P.  Div.  92,  the  case  was  the  warranty  of  a  cow  free  from  the  foot 
and  month  disease.  Bhe  was  in  fact  infected  with  the  disease,  and 
gave  it  to  the  purchaser's  herd.  He  sued  for  damages,  claiming  not 
only  for  the  cow  warranted  but  for  the  loss  to  his  herd.     There  was  a 
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count  for  breach  of  the  warranty  and  another  for  fraud  in  the  making 
of  it.  1!!ie  jnry  found  the  warranty,  but  that  there  was  no  fraud.  On 
motion  to  reduce  the  damages  to  the  loss  of  the  cow,  and  on  appeal, 
it  was  contended  for  the  defendant  that  for  a  mere  breach  of  the  war- 
ranty he  was  not  responsible  for  the  loss  of  the  other  cows,  though  he 
would  have  been  if  he  had  been  guilty  of  a  false  representation.  It 
was  hdd  that  the  measure  of  damage  was  the  same  without  the  fraud, 
as  the  result  if  the  cow  was  infected  must  have  been  in  the  minds  of 
both  parties.  So  must  the  result  of  driving  a  kicking  and  runaway 
horse  to  a  light  wagon  be  in  the  minds  of  both  parties  when  the  horse 
is  being  bought  and  warranted  kind  and  gentle  for  that  purpose.  The 
cases  Allen  v.  Truesdell,  135  Mass.  75,  and  Case  v.  Stevens,  137  Mass. 
551,  are  in  tort,  the  latter  not  being  easy  to  understand.  I  think  the 
law  is  with  the  plaintiff,  unless  it  may  be  avoided  by  some  subtle  dis- 
tinction which  is  without  foundation  in  reason  Short  v.  Matteson, 
81  Iowa,  638,  47  N.  W.  874;  Swain  v.  Schieffelin,  134  N.  Y.  471,  31 
N.  E.  1025;  Trust  Ck).  v.  (VBrien,  143  N.  T.  284,  38  N.  E.  266;  Walker 
T.  Milner,  4  Fost  &  P.  745. 
The  motion  is  denied. 


(38  App.  Div.  1.) 

WIEGHBRS  V.  NEW  HOME  SEWINO-MACH.  CX3.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    February  24,  1899.) 

DiscovBBT— Examination  of  Parties— Jurisdiction  of  Court. 

Code  Civ.  Proo.  f  872,  requiring  a  Judge  to  order  the  examination  of  a 
party  as  a  witness  before  trial  on  an  ex  parte  application  supported  by  a 
certain  showing,  does  not  authorise  a  court,  on  notice  and  hearing,  to 
make  such  an  order. 

Appeal  from  special  term,  New  York  county. 

Action  by  Adolph  Wiechers  against  the  New  Home  Sewing-Machine 
Company  and  others.  There  was  an  order  for  the  examination  of 
plaintiff  before  trial,  and  he  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BBIEN,  JJ. 

Edwin  B.  Leavitt,  for  appellant. 
C3iarle8  E.  Mahony,  for  respondents. 

PATTERSON,  J.  The  plaintiff  appeals  from  an  order  requiring 
him  to  be  examined  as  a  witness,  before  trial,  concerning  an  alleged 
fact  which  the  defendant  deemed  it  necessary  to  establish  on  the  trial, 
and  proof  of  which,  it  claimed,  it  could  not  otherwise  procure.  The 
order  is  a  court,  and  not  a  judge's,  order.  It  was  made  on  motion  to 
the  court,  brought  on  pursuant  to  a  formal  notice,  and  after  hearing 
coonsel  both  in  support  and  in  opposition  to  the  motion,  and  was  en- 
tered as  a  court  order.  The  only  authorized  practice  under  section 
872  of  the  Code  of  Civil  Procedure,  which  regulates  applications  of 
this  character,  is  to  apply  ex  parte  to  a  judge,  who,  if  tlie  papers  are 
snfflcient,  must  ma^e  tiie  order.  We  are  aware  that  it  has  been  de- 
cided that,  where  application  is  made  on  notice  to  examine  a  party  to 
an  action  before  trial,  and  affidavits  have  been  submitted  on  both 
aides,  the  court  is  in  the  same  position  in  which  it  would  have  been  liad 
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an  ex  parte  ocder  been  flrot  granted,  and  then  a  motion  made  on  notice 
to  vacate  (Witcher  v.  Association  [Super.  N.  Y.]  14  N.  Y.  Supp.  290); 
but  the  difference  between  an  order  of  a  judge  and  an  order  of  the 
court  does  not  seem  to  haye  been  considered  in  that  case.  That  there 
is  such  a  difference,  and  that  the  distinction  is  radical,  has  been  ex- 
pressly decided  as  to  an  order  made  under  this  very  section  (872)  of 
the  Code.  In  Heishon  v.  Insurance  Co.,  77  N.  Y.  278,  it  was  held  that 
an  order  for  the  examination  of  a  party,  made  by  the  court,  as  distin- 
guished from  a  judge's  order,  was  made  without  power. 

The  order  must  l^  reversed,  with  flO  costs  and  disbursements.    All 
concur. 


(37  App.  Dlv.  547.) 

O'BIBRNB  V.  NEW  YOEK  CENT.  &  H.  R.  B.  00. 

(Supreme  Ck>iirt,  Appellate  Division,  First  Department    February  24,  1899.) 

1.  Railroads^Accibekts  at  Crossing. 

Plaintiff,  driving  on  a  street  across  which  defendant  had  four  tracks, 
before  reaching  them,  looked  up  and  down  them,  and,  not  seeing  or  hear- 
ing any  car,  crossed  one  or  more  tracks,  and,  when  90  feet  from  another, 
looked  again,  and,  seeing  nothing,  kept  on.  When  the  horses  were  oa 
the  track  he  saw  a  detached  car  approaching,  and,  though  he  attempted 
to  get  across,  it  struck  him.  There  was  no  brakeman  on  the  car,  or  flag- 
man at  the  crossing.  Held  to  make  a  prima  facie  case  of  negligence 
against  defendant. 

2.  Same— CoNTBiBUTOBT  Neoliobncb. 

Whether  plaintiff  was  guilty  of  contributory  negligence  was  for  the 
Jury. 

Appeal  from  trial  term,  New  York  county. 

Action  by  James  O'Bierne  against  the  New  York  Central  &  Hud- 
son River  Eailroad  Company.     From  a  judgment  dismissing  the  com- 
•  plaint,  plaintijffi  appeals.     Beversed. 

The  plaintiff  was  injured  on  April  4,  1894,  on  Eleventh  avenue.  In  the  city 
of  New  York.  He  was  driving  a  wagon,  and  turned  south  into  Eleventh  ave- 
nue from  Thirty-Third  street  Between  Thirty-Second  and  Thirty-miird 
streets  four  tracks  of  the  defendant  cross  Eleventh  avenue,  running  from 
northwest  to  southeast  On  both  sides  of  the  avenue  are  the  defendant's 
freight  yards.  The  plaintiff  looked  south,  east  and  west  when  he  turned 
into  the  avenue,  and  again  when  but  30  feet  distant  from  the  track  where 
the  accident  occurred;  but  no  moving  car  was  visible.  When  the  horses  were 
upon  the  track,  he  heard  a  crash  to  the  east,  and,  looking  up,  saw  a  sii^e, 
detached  car  approaching  rapidly,  and  about  100  feet  distant  He  shouted 
to  the  horses,  and  attempted  to  get  across,  but  the  car  strudL  the  rear  wheel 
of  the  wagon,  and  the  plaintiff  was  thrown  off  and  injared.  There  was  no 
brakeman  on  the  car,  or  flagman  at  the  crossing. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,  and 
O'BRIEN,  JJ. 

L.  E.  Warren,  for  appellant. 
D.  W.  Tears,  for  respondent. 

BARRETT,  J.  The  plaintifF  was  nonsuited  npon  the  srouiid  that 
^e  should  have  kept  looking  to  the  east  and  west  while  passing  over 
the  30  feet  upon  his  side  of  the  track  where  the  aceident  occurred.  No 
point  was  niade  as  to  the  defendant's  negligence.     A  prima  facie  case 
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on  that  head  was  clearly  made  out  Bailroad  Co.  r.  GonvierBe,  139 
U.  S.  469, 11  Sup.  Ct.  569. 

We  think  the  question  of  contribntoiy  negligence  was  also  for  the 
joiy.  It  is  undoubtedly  the  duty  of  one  who  attempts  to  cross  the 
track  of  a  railroad  at  a  point  where  rapidly  moving  trains  are  ordi- 
narily to  be  expected  to  keep  upon  the  lookout  therefor.  There  is  no 
absolute  rule,  however,  requiring  the  traveler  to  use  his  eyes  in  a  par- 
ticular manner  at  a  particular  instant  of  time.  Oldenburg  v.  Rail- 
road Co.,  124  N.  Y.  414,  26  N.  E.  102L  The  surrounding  circum- 
stances are  always  to  be  considered  upon  the  question  whether  proper 
prudence  was  observed.  It  was  said  in  Palmer  v.  Bailroad  Co.,  112 
N.  Y.  234, 19  N.  E.  678,  that  the  plaintiff  "could  not  rush  heedlessly  on 
to  danger,  and  throw  the  result  upon  the  defendant,  but  the  degree 
of  care  required  of  a  traveler  is  increased  or  diminished  by  the  great- 
er or  less  probability,  suggested  by  the  circumstances  about  him,  that 
witliout  it  an  injury  will  happen."  Applying  this  rule  to  the  case  at 
bar,  we  Uiink  it  was  for  the  jury  to  say  whether  the  plaintiff  was  negli- 
gent The  locality  was  a  public  highway,  which  the  defendant  was 
using  for  purposes  other  than  ordinary  traffic.  The  plaintiff  could 
have  had  no  reason  to  anticipate  the  sudden  appearance  of  a  rapidly 
moving  train  or  car.  He.  testified  that  as  he  approached  the  tracks 
he  looked  "up  and  down  and  over"  them.  No  engine  or  car  then 
appeared  to  be  anywhere  in  motion.  In  fact,  all  was  silent  in  the 
neighborhood.  It  was  quite  early  in  the  morning.  There  was  no 
signal  or  flagman.  The  plaintiff  passed  over  one  or  more  of  the 
tracks  in  safety,  and  without  incident  of  any  kind.  He  then  found 
himself  within  but  30  feet  of  the  remaining  track.  Here  again  he 
looked  to  the  east  and  west,  and^  discovered  no  element  of  danger. 
Apparently  there  was  none.  It  was  while  he  was  passing  over  thin 
remaining  30  feet  that  the  defendant  executed  the  maneuver  whereby 
a  single  car  was  put  suddenly  into  rapid  motion  without  a  brakeman 
to  control  it,  or  warning  to  x^aasengers  upon  the  thoroughfare.  The 
jury  might  properly  have  found  that  the  plaintiff  could  not  have 
anticipated  this  sudden  danger,  and  that  he  was  justified,  under  the 
conditions  which  preceded  it,  in  supposing  that  he  could,  in  a  few  sec- 
onds, pass  over  the  remaining  track  quite  as  safely  as  he  had  passed 
over  the  others. 

The  nonsuit  was  erroneous,  and  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
AH  concur. 


<37  App.  D|y.  596.) 

STAIiBT  V.  MATOR,  ETC.,  OF  CITY  OF  NBJW  YORK. 

(Supreme  Gourt»  Appellate  Division,  First  Department    February  24,  1890.) 

MUHtdFAL  OORPORATIONS— DSPSOTIVB  STREETS— DUTT  TO  RsMOVB   BkOW    AND 

Ice. 

A  municipal  corporation  is  not  negligent  in  not  removing  snow  and  ice 
from  a  street  crossing  within  four  days  after  it  had  fallen  and  formed, 
which  froze  to  the  ground  before  It  could  be  removed,  and  during  the 
entire  time  remained  frozen  so  fast  that  its  removal  was  practically  Im- 
possiblew 
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Appeal  from  trial  term,  New  York  county. 

Action  by  Josephine  E.  Staley  against  the  mayor,  aldermen,  and 
commonalty  of  the  dty  of  New  York.  From  a  judgment  for  plaintiff 
and  from  an  order  denying  a  new  trial,  defendant  appeals.     Beyersed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABBETT,  BUMSEY, 
PATTEBSON,  and  O'BBIEN,  JJ. 

Theodore  Gonnoly,  for  appellant. 
Edward  Swann,  for  respondent. 

BUMSEY,  J.  On  Sunday  afternoon,  the  30th  day  of  December, 
1894,  the  plaintiff,  while  walking  down  Fifth  avenue,  on  the  west  side, 
reached  the  crossing  of  Fifty-Sixth  street  That  crossing  was  cov- 
ered with  ice  and  snow,  packed  down  and  frozen  in  ridges  along  the 
crossing.  The  plaintiff  observed  the  condition  of  the  walk,  and 
sought  for  a  place  where  she  might  cross  with  safety.  She  stepped 
carefully  off  from  the  curb,  but,  just  as  she  took  the  second  step 
from  the  crossing,  her  foot  slipped  upon  one  of  the  ridges  of  ice,  and 
she  fen  and  broke  her  leg.  To  recover  the  damages  received  by  that 
fall  she  brought  this  action.  Upon  the  trial  she  had  a  verdict,  and 
a  motion  for  a  new  trial  made  by  the  defendant  upon  the  judge's 
minutes  was  denied.  After  the  entry  of  judgment,  this  appeal  was 
taken  from  that  judgment  and  order. 

The  injury  was  received  between  4  and  6  o'clock  in  the  afternoon. 
It  appeared,  from  the  evidence  of  the  plaintiff's  witnesses,  that  during 
the  month  of  December,  down  to  the  26th,  the  temperature  had  been 
above  the  freezing  point  nearly  all  the  time.  On  the  afternoon  of 
the  26th  a  fall  of  snow  began,  which  continued  until  late  in  the 
night,  when  it  turned  to  sleet,  and  afterwards  to  rain,  which  ended 
about  noon  of  the  27th,  when  a  fall  of  snow  began  again,  which  con- 
tinued until  half  past  1  of  that  day.  The  total  fall  of  snow  during  the 
26th  and  27th  was  8'/io  inches.  On  the  27th,  after  the  snow-fall 
ended,  the  thermometer  b^;an  to  fall,  so  that  at  some  time  on  that 
day  it  descended  to  16  deg.  above  zero,  the  mean  temperature  on 
that  day  being  about  28  deg.  The  thermometer  continued  below 
freezing  from  the  27th  down  to  the  31st,  and  there  .was  no  time  during 
those  days  when  the  snow  which  fell  on  the  27th  was  not  frozen  to 
the  sidewalks  and  streets.  The  plaintiff  met  with  her  accident  on 
the  crossing  of  the  roadway  of  Fifty-Sixth  street  There  was  no 
loose  snow  there,  but  the  crossing  was  covered,  as  has  been  stated, 
with  frozen  snow  and  ice,  so  that  it  was  slippery.  No  claim  is  made 
by  the  appellant  that  the  plaintiff  was  guilty  of  any  contributory 
negligence  in  attempting  to  go  over  the  cross  walk  as  she  did,  but  a 
reversal  is  claimed  solely  upon  the  ground  that  the  city  was  not  guilty 
of  negligence  in  permitting  the  crossing  at  Fifty-Sixth  street,  upon 
which  the  plaintiff  fell,  to  be  incumbered  with  snow  and  ice,  while 
the  temperature  was  so  low  that  the  coating  adhered  to  the  pave- 
ment, and  could  not  conveniently  be  removed.  We  think  this  con- 
tention is  well  founded.  It  is  not  necessary  to  consider  precisely 
what  duty  is  imposed  upon  a  municipal  corporation  by  way  of  keeping 
the  street  crossings  in  a  safe  condition  for  pedestrians  who  have  occa- 
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sion  to  Qse  them»  It  is  certainly  no  greater  than  fhe  duty  imposed 
apon  them  with  reference  to  sidewalks.  As  to  them,  the  municipality 
is  bound  only  to  nse  reasonable  care  to  keep  them  in  a  safe  condition. 
It  often  happens  that  a  fall  of  rain  is  suddenly  followed  by  severe 
cold,  by  reason  of  which  the  snow  or  ice  is  frozen  to  the  sidewalk,  so 
that  it  is  practically  impossible  to  remove  it  until  a  thaw  has  come. 
In  sQch  case,  the  rule  is  that  the  municipality  is  not  negligent  in 
awaiting  the  thaw.  The  emergency  is  one  which  is  common  to  every 
street  in  the  city,  and  which  the  corporation  is  powerless  to  remove, 
and  the  municipality  may  await,  without  negligence,  a  change  of 
temperature,  which  will  remove  the  danger.  Taylor  v.  City  of 
Yonkers,  105  N.  Y.  209,  11  N.  E.  642.  The  rule  laid  down  in  the 
case  cited  has  since  that  time  been  invariably  followed  in  the  courts. 
13ie  case  at  bar  is  controlled  by  the  principle  there  established;  and, 
applying  that  principle,  we  are  quite  clear  that  the  city  was  not  guilty 
of  any  n^ligence  by  reason  of  the  facts  made  to  appear  by  the  plain- 
tiff's witnesses. 

It  was  erroneous,  therefore,  to  refuse  to  dismiss  the  complaint  be- 
cause the  defendant  was  not  shown  to  have  been  guilty  of  negligence. 
For  this  error  the  judgment  and  order  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event  of  the 
action^     All  concur. 


(37  App.  Dlv.  558.) 

^^  '         BABCOCK  V.  BAKER  et  aL 

(Supreme  Coart,  Appellate  Division,  First  Department    February  24,  1899.) 

L  Insurance— Pbbmium— Time  of  Payment. 

Defendants  applied  for  a  renewal  marine  policy,  "for  which,"  they  said, 
•*we  wiU  pay  you  a  premium,"  and  the  policy  recited  that  it  was  issued 
in  consideration  of  the  receipt  of  the  premium,  and  provided  for  a  return 
of  a  pro  rata  part  for  an  unexpired  term  if  the  policy  was  canceled.  EM, 
that  the  premium  was  payable  on  delivery  of  the  policy. 

%  Sambs— Waiver  of  Payment  in  Advance. 

An  insurer  does  not  waive  his  right  to  coUect  a  premium  for  a  marine 
policy  in  advance  by  delivering  it  without  receiving  the  premium. 

Appeal  from  triial  term.  New  York  county. 

Action  by  Theodore  H.  Babcock  against  Everett  C.  Baker  and 
others.    Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

Argned  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSET, 
PATTERSON,  and  O'BRIEN,  JJ. 

William  B.  Ellison,  for  appellants. 
J(dm  Larkin,  for  respondent. 

BARRETT,  J.  This  action  was  brought  to  recover  the  amount 
of  an  insurance  premium  upon  a  renewal  policy  issued  to  the  defend- 
ants by  the  plaintiff's  assignor.  The  question  is  whether  the  premium 
was  payable  upon  the  delivery  of  the  policy.  The  defendants  insist 
that  it  was  not,  in  the  absence  of  an  agreement  to  that  effect.  There 
was  here,  however,  such  an  agreement,  not  in  express  terms,  but  clearly 
implied.    The  general  rule  upon  the  subject  is  stated  by  Mr.  Phillips 
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in  Ids  treatise  ob  the  Law  of  Insurance  (3d  Ed.,  vol.  1,  §  506)  as  fol- 
lows: 

^The  premium  on  the  whole  amount  insured  is  usually  to  be  considered  to 
be  due  on  delivery  of  the  policy  for  the  whole  voyage  or  other  period  of  the 
risk  in  a  marine  policy,  for  the  whole  or  a  certain  period  or  proportion  in  a 
fire  policy,  and  for  one  year  in  advance  in  a  life  policy,  though  not  always 
then  wholly  payable." 

In  the  case  at  bar  it  ie  manifest  that  the  intention  of  the  parties 
was  in  accordance  with  this  general  rule.  In  the  application  for 
renewal  the  defendants  asked  for  a  {25,000  policy,  "for  which,"  they 
say,  "we  will  pay  you  premium  amounting  to  two  hundred  dollars." 
This  plainly  meant,  *We  will  so  pay  you  upon  delivery  of  the  policy.''' 
It  certainly  did  not  mean  at  the  expiration  of  the  renewed  insurance 
term  of  three  years.  This  is  emphasized  by  the  policy  itself,  which, 
reads  that  the  company,  "in  consideration  of  the  receipt  of  two  hun- 
dred dollars,  do  insure,"  etc.  It  is  not  in  consideration  of  the  receipt 
of  the  defendants'  promise  to  pay  the  $200  in  future,  but  in  considera- 
tion of  its  present  and  acknowledged  receipt.  Then,  too,  the  policy- 
provides  that,  in  case  the  company  shall  cancel  the  policy  at  any 
time,  "it  will  return  to  the  assured  a  pro  rata  part  of  the  remaining- 
premium  for  the  unexpired  term";  and  in  case  the  assured,  under 
certain  specified  circumstances,  shall  request  its  cancellation,  the 
company,  "after  deducting  the  charges  for  inspection  and  the  custom- 
ary short  rates  for  the  time  the  policy  has  been  in  force,  will  return 
to  the  assured  the  remaining  portion  of  the  premium."  It  is  entirely 
clear  that  the  parties  thus  throughout  contemplated  payment  of  the 
premium  upon  delivery  of  the  policy. 

The  appellants,  in  their  second  point,  contend  that,  even  if  the 
premium  was  payable  in  advance,  the  unconditional  delivery  of  the 
policy  to  the  defendants  was  a  waiver  thereof.  It  was  a  waiver  in 
the  sense  that  the  insurance  at  once  took  effect,  though  the  premiuni 
was  not  actually  paid;  but  it  certainly  was  not  a  waiver  of  the  com- 
pany's right  to  demand  and  receive  its  money.  As  the  books  say, 
the  company  thereby  gave  the  defendants  credit;  but  it  was  the  kind 
of  credit  which  a  shopkeeper  gives  when  he  leaves  his  goods  at  a  cus- 
tomer's house  without  insisting  upon  cash  on  delivery.  There  was 
here  no  credit  for  any  given  time.  There  was  simply  a  delivery  of 
the  policy,  crediting  the  defendants  with  ability  to  pay,  upon  demand, 
the  premium  then  due. 

There  is  no  merit  in  the  defense  or  in  the  appeal;  and  the  judgment 
should  be  affirmed,  with  costs.    All  concur. 


(37  App.  Dlv.  545.) 

MULREIN  V.  WEISBECKER. 

(Supreme  Court,  Appellate  Division,  First  Department    February  24,  1889.) 

h  Adjoiking  Landownbrs— Unlawful  Encroachment. 

The  erection  of  a  brick  wall  on  adjoining  land  to  the  extent  of  three  or 
four  inches  constitutes  an  encroachment  thereon  of  sufficient  magnitude 
to  enable  the  adjoining  owner  to  maintain  an  equitable  action  to  compel 
Its  removal. 
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An  estoppel  cannot  be  raised  against  an  adjoining  owner  to  defeat  a 
suit  by  her  to  compel  the  removal  of  a  wall  encroaching  on  her  land, 
wbeoe  Ae  knew  nothing  of  the  encroachment  when  the  wall  was  tieing 
built  and  not  until  s.  enrvfiy  was  subsequently  made. 

Appeal  from  special  term,  New  York  county. 

Salt  by  Eliza  Mnlrein  against  Charles  Weisbecker.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.    Seversed. 

Argued  before  VAN  BRUNT,  ]?.  J.,  and  BARKETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  J  J. 

Edward  J.  McGanney,  for  appellant. 
Henry  F.  lippold,  for  respondent. 

BABBETT,  J.  This  was  an  action  in  equity  to  compel  the  defend- 
ant to  remoTe  so  much  of  a  bride  wall  erected  upon  his  premises  as 
encFOttched  upon  the  plaintiff's  adjoining  lot.  The  plaintiff  is  the 
owner  of  the  house  and  lot  No.  317  West  125th  street,  in  this  city, 
and  the  defendant  is  the  owner  of  the  adjoining  premises  on  the  west, 
namelj,  319  West  125th  street.  In  1894  the  ddfendant  built  a  one- 
story  brick  extension  to  his  house.  This  actension  was  about  18  feet 
in  iiei^it  said  was  some  66  feet  in  depth.  It  began  at  the  rear  of  the 
plaintiff's  house,  and  ran  back  to  the  rear  of  the  plaintiff's  lot.  The 
plaintiff's  claim  is  that  the  east  wall  of  this  extension  encroaches  upon 
her  lot  at  least  3^  inches.  The  defendant  denies  that  there  is  any  such 
substantial  encroachment.  Upon  conflicting  evidence  as  to  the  situa- 
tion of  the  wall  in  question, — ^which  does  not  preponderate  on  the 
plaintiff's  side  sufficiently  to  warrant  a  reversal, — the  learned  trial 
jadge  found  that  there  was  a  slight  encroachment,  but  that  it  did 
not  exceed  one-half  of  an  inch.  Upon  this  flnding  his  conclusion  was 
that  the  encroachmoit  was  so  insignificant  and  inconsiderable  as  to 
deprive  the  plaintiff  of  the  equitable  relief  asked.  He  accordingly 
dismissed  the  complaint,  with  costs  to  the  amount  of  actual  disburse- 
ments, and  without  prejudice  to  an  action  at  law  to  recover  the  dam- 
ages caused  by  the  continuing  trespass.  Why,  when  he  had  reached 
this  ooDciasion,  he  did  not  retain  the  action,  and  permit  further  proof 
to  be  adduoed  upon  which  an  award  of  compensation  might  be  made, 
does  not  appear. 

It  will  not  be  aecessary  to  consider  the  correctnem  of  the  learned 
trial  judge's  general  conclusion,  for  the  reason  that  he  plainly  over- 
looked uncontradicted  evidence  as  to  the  encroachment  of  the  founda- 
tion upon  which  the  defendant's  wall  is  erected.  Whatever  con- 
flict there  was  as  to  the  wall  itself,  there  was  none  as  to  this  founda- 
tion- The  plaintiff's  husband,  Michael  Mulrein,  testified  as  follows: 
**The  foundation  of  this  brick  wall  goes  still  further  on  my  wife^s  lot 
t^an  the  wall  itself;  the  stonework  and  brick  on  the  front  on  the 
south  two  and  three-quarters,  and  the  rear  measurement  about  three 
and  a  half  inches, — that  is,  east  of  the  wall  itself."  And  again,  upon 
cross-examination,  he  said:  **I  say  the  foundation  projected  to  the 
extent  that  I  say  over  on  the  land  belonging  to  her, — east  of  the 
brick  wall,  I  am  speaking  now.  The  foundation  extends  east  of  the 
wall  itsdf  two  and  one-half  inches  in  some  places."    When  this  en- 
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croachment  is  added  to  that  found  with  regard  to  the  wall  itself,  we 
have  an  undoubted  encroachment  upon  the  plaint^'s  land  of  between 
three  and  four  inches.  It  is  needless  to  say  that  the  foundation  en- 
croachment is  just  as  serious  as  that  above  the  surface  of  the  land. 
The  plaintiff  is  thus  effectually  deprived  of  the  right  to  build  upon 
the  full  width  of  her  land;  and  the  defendant  has,  in  effect,  taken  part 
of  her  land  from  her,  and  appropriated  it,  without  her  consent,  to 
his  own  use.  Whatever  question  there  may  be  as  to  an  appropriation 
of  but  one-half  of  an  inch, — ^as  to  which,  in  view  of  the  simple  charac- 
ter of  the  extension,  and  the  absence  of  any  element  of  special  in- 
convenience in  the  surrounding  conditions,  we  do  not  wish  to  be 
understood  as  agreeing  with  the  learned  trial  judge, — ^there  can  be 
none  as  to  so  serious  an  encroachment  as  from  three  to  four  inches. 

There  was  no  estoppel  proved  against  the  plaintiff;  nor  was  there 
laches  suflScient  to  defeat  her  equitable  action.  She  knew  nothing 
of  the  encroachment  when  the  extension  was  being  built,  nor  until  a 
survey  was  subsequently  made.  Her  husband  was  not  her  agent,  nor 
was  his  knowledge  hers.  He,  however,  warned  the  defendant's  con- 
tractor to  be  careful;  and  he  himself  was  not,  at  the  time  when  the 
extension  was  being  erected,  certain  as  to  the  lines. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(2B  Misc.  Rep.  410.) 

LEVY  v.  LONG  ISLAND  BREWERY, 

(Supreme  Court,  AppeUate  Term.    February  24,  1890.) 

1.  Lbasb^ Assignment  as  Collateral^Assignee's  Liability. 

The  assignee  of  a  lease  assigned  as  coUateral  security  by  the  lessee 
cannot  be  held  for  rent  unless  he  takes  actual  possession  of  the  premises. 

2,  Tenancy— PiiEsuMPTioN. 

The  mere  receipt  of  a  key  to  the  premises  by  the  assignee  raises  no 
presumption  of  tenancy,  where  a  return  was  forthwith  tendered  to  the 
landlord. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fifth  district. 

Action  for  rent  by  Morris  Levy  against  the  Long  Island  Brewery, 
sued  as  the  Long  Island  Brewing  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Edward  V.  Slawson,  for  appellant 
Louis  S.  Finn,  for  respondent. 

LEVENTRITT,  J.  The  plaintiflf  was  the  owner  of  the  premises 
known  as  "No.  49  Pike  Street,"  in  the  city  of  New  York.  By  a  writ- 
ten instrument  of  lease,  bearing  date  the  20th  day  of  May,  1898,  he 
demised  to  one  Adolph  Silverman  the  store  and  basement  for  a  term 
of  three  years,  commencing  on  the  1st  day  of  June,  1898,  at  a  yearly 
rental  of  |360,  payable  monthly  in  advance.  Silverman  entered  into 
possession  pursuant  to  the  lease.  Thereafter, .  and  on  the  16th  day 
of  July,  1898,  having  become  indebted  to  the  defendant  for  money 
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loaned^  he  executed  and  delivered  to  it  an  assignment  of  said  lease 
as  collateral  security  for  the  loan.  Upon  the  face  of  the  instrument 
appears  the  statement,  ''This  assignment  is  made  as  collateral  se- 
curity." On  the  18th  day  of  July,  1898,  the  plaintiff  indorsed  thereon 
his  consent  to  the  transfer.  Silverman  having  defaulted  in  the  pay- 
ment of  the  rent  for  the  months  of  August  and  September,  1898,  the 
plaintiff  instituted  this  action  against  the  defendant  for  the  sum  of 
|60  as  the  rent  for  that  period,  and  recovered  judgment  accordingly. 

The  liability  of  the  defendant  depends  on  the  fact  whether  or  not 
it  took  possesfflon  of  the  demised  premises  under  the  assignment. 
Tlie  transfer  of  the  lease  was  by  way  of  mortgage,  and  the  defend- 
ant, under  it,  became  the  mortgagee  of  the  term.  To  render  the  as- 
signee of  the  lease  liable  for  the  rent  to  the  lessor,  the  entire  term 
must  be  transferred  to  him.  Van  Rensselaer's  Ex'rs  v.  Grallup,  5 
Denio,  460;  Davis  v.  Morris,  36  N.  Y.  569.  But  where  the  assign- 
ment is  conditional,  or  not  for  the  entire  term,  and  the  assignee  or 
mortgagee  does  not  go  into  possession,  no  such  liability  arises.  The 
early  case  of  Astor  v.  Hoyt,  5  Wend.  603,  follows  the  rule  announced 
by  Lord  Mansfield  in  Eaton  v.  Jaques,  2  Doug.  455,  to  the  effect  that 
a  mortgagee  of  the  lessee  of  a  term,  never  having  taken  possession 
under  the  mortgage,  is  not  liable  as  assignee  for  rent  in  arrear.  This 
rule  has  been  unSormly  followed  in  this  state.  Walton  v.  Cronly's 
Adm'r,  14  Wend.  63;  DamainviUe  v.  Mann,  32  N.  Y.  197;  Tallman 
T.  Bresler,  65  Barb.  369;  Id.,  56  N.  Y.  635.  "The  mortgagee  of  a  term 
who  has  never  taken  possession  is  not  an  assignee  for  the  whole  term, 
or  liable  for  rent  in  arrear;  the  mortgage  being  but  a  security,  and 
the  l^al  estate  still  remaining  in  the  mortgagor."  Talhuan  v.  Bres- 
ler, 65  Barb.  369.  The  naked  right  which  the  mortgagee  has,  and  the 
beneficial  enjoyment  of  the  premises,  are  distinguishable  (Damain- 
ville  T.  Mann,  32  N.  Y.  207),  and  it  is  only  when  a  mortgagee  takes 
possession  that  he  has  the  estate  cum  onere,  and  becomes  liable  as 
assignee  upon  the  covenants  contained  in  the  lease  (Eaton  v.  Jaques, 
2  Doug.  455).  In  the  case  at  bar  the  assignment  of  the  lease  was 
expressly  stated  to  be  made  "as  collateral  security"  for  the  payment 
of  the  loan  made  by  the  defendant  to  Silverman.  The  plaintiff,  to 
recover,  must  therefore  show  that  the  defendant  entered  into  actual 
possession  of  the  premises.  The  record  is  devoid  of  evidence  in  that 
behalf.  The  plaintiff  invokes  the  admission  of  the  defendant  that, 
at  the  time  of  trial,  it  was  in  possession  of  the  keys  of  the  store  and 
basement  in  question,  to  sustain  the  plea  of  its  occupation  of  those 
premises.  No  such  presumption,  however,  arises  under  the  circum- 
stances disclosed.  The  keys  were  sent  to  the  defendant  unsolicited, 
and  their  return  was  forthwith  tendered  to  the  plaintiff,  whose  re- 
fusal to  accept  left  them  in  the  defendant's  hands  against  its  protest. 
While  a  tenancy  may  be  implied  from  the  taking  of  a  key  of  prem- 
ises for  the  purpose  of  occupying  them  (little  v.  Martin,  3  Wend.  219), 
the  mere  receipt  of  the  key  raises  no  presumption  of  tenancy  (Town- 
send  V.  Albers,  3  E.  D.  Smith,  560).  There  being,  therefore,  no  evi- 
dence of  possession,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appeUant 
to  abide  the  event.    All  concur. 
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(37  Ap(p.  DiT.  601.) 

GLINTON  NAT.  BANK  v.  NATIONAL  PARK  BANK  OF  NEW  TORK. 

(Sopreme  Gk)urt,  Appellate  DtylBlon*  First  Department    February  24.  1889.) 

1.  APFBAii— Harmlbss  Error. 

Where  the  facts  are  nndispizted,  and  the  question  adaing  thereon  Is 
one  of  law,  it  Is  Immaterial  that  the  court  submitted  the  question  to  the 
Jury,  on  a  charge  not  correct  in  all  particulars,  If  the  Jury  reached  the 
proper  conclusion. 
'9l  Banks— Nboliobkce. 

Where  a  bank  has  undertaken  to  negotiate  a  loan  for  another,  It  is 
bound  to  use  the  ordinary  care  which  is  customary  and  usual  among 
bankers  engaged  in  such  transactions,  under  similar  circumstances,  wheth- 
er it  is  acting  gratuitously  or  for  a  consideration. 
ft.  Bamb^Aoceptino  Spurious  Coll aterai/— Evidence. 

In  an  action  against  a  bank  for  negligence  in  accepting  spurious  bonds 
as  collateral  security  for  a  loan  made  with  plaintiff's  funds,  to  a  person 
then  In  good  standing.  It  appeared  that  defendant's  clerk  merely  examined 
the  outside  of  the  bonds,  to  see  that  they  were  of  the  proper  amount 
without  making  any  examination  as  to  their  genuineness.  Edd,  that  evi- 
dence that  an  examination  of  such  a  character  was  customary  among 
bankers,  under  similar  circumstances,  accustomed  to  make  loans  on  such 
bonds  as  collateral,  and  that  great  reliance  was  placed  by  them  oa  the 
character  of  the  persons  to  whom  the  loans  were  made,  was  admissible 
to  show  that  defendant  used  ordinary  care. 
4.  Same. 

A  bank  is  not  chargeable  with  negligence  for  recelTlng  spurious  bonds 
as  collateral  for  a  loan  which  H  was  negotiating  for  another,  where  the 
latt^  accredited  the  person  who  delivered  the  bonds  and  obtained  the 
loan  as  safe  and  trustworthy  to  deal  with,  and  the  bank  made  such  ex- 
amination of  the  bonds  as  was  usual  and  customary  among  bankers  un- 
der similar  circumstances,  though  a  careful  examination  might  have 
enabled  It  to  ascertain  that  the  bonds  were  not  eenuine. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Clinton  National  Bank  against  the  National  Park 
Bank  ot  New  York.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BAKBETT,  BUMSEY, 
PATTEBSON,  and  CyBBIEN,  JJ. 

S.  Hanford,  for  appellant. 

Lewis  Cafis  Ledyard  and  Louis  F.  Doyle,  for  re^Kuident 

BITM^Y,  J.  The  action  was  brought  for  damages  which  fhe 
plaintiff  claimed  to  have  sustained  by  reason  of  the  negligence  of 
the  defendant  in  acc^ting  spurious  bonds  as  ooUatetal  secnritj  for 
a  loan  made  with  the  plaintiff's  funds  at  the  d^endant's  place  of 
business  and  by  its  officers,  in  pursuance  of  directions  given  by  the 
plaintiff  to  the  defendant.  At  the  close  of  all  the  evidence  in  the 
case,  each  party  moved  for  the  direction  of  a  verdict  in  its  favor,  and 
neither  asked  that  any  question  should  be  submitted  to  the  jury. 
Tbe  learned  justice,  however,  who  presided  at  the  trial,  »d)mitted  to 
the  jury  the  question  whether  the  defendant's  officers,  in  taking  the 
securities  which  were  presented  to  it,  exercised  the  ordinary  and 
customary  care  of  bankers  under  similar  circumstances,  instructing 
them  that,  if  the  defendant's  officers  did  exercise  such  care,  then  the 
defendant  was  not  liable.    The  jury  rendered  a  verdict  for  the  de- 
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fendant  A  motion  for  a  new  trial  was  denied^  and,  afteir  Hbe  entsj 
of  judgment  on  the  Terdict,  this  appeal  was  taken  from  the  judgment 
and  orda  denying  the  new  trial. 

Tha?e  is  not  the  slighteat  dispote  as  to  the  faets.  The  ClintoD 
Nstienal  Bank  was,  as  its  name  implies,  a  banking  corporation.  It 
did  bnriness  at  Clinton,  in  the  state  of  Connecticat.  For  some  time 
before  1893  the  National  Park  Bank,  in  the  city  of  New  York,  had 
been  the  correspondeit  in  that  city  of  the  plaintiff,  and  the  plaintiff 
had  kept  with  it  its  account;  its  average  daily  balance  in  the  Park 
Bank  being  about  |12,000,  upon  which  interest  was  paid  to  it.  The 
plaintiff  was  accustomed  to  nesiA  to  tiie  defendant  all  checks,  note% 
thme  drafts,  and  notes  for  collection,  payable  at  places  in  the  city  of 
New  York,  and  points  west  and  south  of  that  dty,  acept  Philadelphia. 
A  certain  charge  was  made  by  the  defendant  for  collecting  checks 
ovtHide  at  the  state  of  New  York,  and  the  coUectiona  as  made  were 
pat  to  the  credit  of  the  plaintiff  in  the  defendant's  books.  In  the 
ordinary  course  ot  business  no  charge  was  usually  made,  for  these 
services,  against  the  plaintiff.  Quigley  &  Tnttie  were  brokers,  doings 
basiness  in  the  city  of  New  York,  and  on  the  12th  of  July,  1893,  they 
were  in  good  standing  and  credit  among  business  men  in  that  city. 
Sltfwtly  before  tiiat  time,  that  firm  made  by  mail  an  application  to 
the  plaintiff  bank  to  borrow  |5,000  on  f  7,000  city  of  Davenport,  Iowa, 
6  per  cent  improvement  bonds,  suggesting  in  the  letter  that  they 
wonld  be  glad  to  have  the  cc^ateral  left  at  the  National  Park  Bank, 
so  that  they  (Quigley  &  Tuttie)  could  obtain  it  when  the  bonds  should 
be  sold.  In  reply  to  that  letter,  on  the  same  day,  the  cashier  of  the 
plaintiff  accepted  the  loan  by  telegram,  and  also  wrote  to  Quigley  & 
Tattle  a  letter  to  the  same  effect,  and  saying  to  them,  besides,  that 
the  plaintiff  had  advised  the  Park  Bank  to  receive  of  them  their  note 
for  t5,0<M,  payable  on  demand,  at  the  Park  Bank,  to  the  order  of 
the  plaintiff,  with  97,000  city  of  Davenport,  Iowa,  6  per  cent  street- 
improvement  bonds  collateral,  and  requesting  that  bank  to  hold  the 
collateral  for  safe-keeping,  forward  the  note  to  the  plaintiff,  and 
band  to  Qnigl^  &  Tuttie  the  plaintiff's  check  for  $5,000.  On  the 
sasne  day  the  cashi^  (rf  the  plaintiff  wrote  to  the  defendant  a  letter,. 
ot  whidi  the  following  is  a  copy: 

"OSntDn  NaUona]  Bank. 

•XlUnton,  Qmn.,  July  12,  1«W. 
^Geo>  B.  HIckok,  Esq.,  Cashier  National  Parir  Bank,  N.  T.^-Dear  Sirr 
FIcase  receive  af  Messnk  Qutgl^  &  Tattle  their  demaad  notS'  for  95»Q00,  pay* 
aUe  to  oar  order  at  the  National  Park  Bank,  rate  seven  per  ccmt,  with 
9^JOOO  city  of  Davenportr  Iowa,  six  per  cent,  street-improvement  bonds  as  col* 
lateral,  and  hand  them  the  inclosed  draft  on  you  for  $5,000.  Kindly  hold  the 
conateral  for  this  bank  for  safe-keeping,  and  forward  the  note  to  me. 

"ITonrs,  tmly,  [Signed]    E.  E.  Post,  Cashier." 

On  the  14th  of  Jnly  Quigley  &  Tuttie  delivered  to  one  of  the  clerks 
of  the  defendant,  at  the  hank^  their  note  for  {^,000,  and  at  the  same 
time  there  were  presented  to  the  clerk  seven  papers,  purporting  to 
be  bonds  of  the  city  of  Davenport,  for  $1,000  each.  The  clerk  re- 
ceired  the  papers,  ran  the  bonds  ov^,  loc^io^  at  the  back  of  them 
to  see  that  the  amount  called  foe  in  the  letter  of  instruction  waa 
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there,  and,  npon  ascertaining  that  fact,  delivered  to  Qoiglej  &  Tuttle 
the  plaintifTs  check  for  {5,000.  On  the  same  day  the  jdaintiff  waB 
advised  that  the  transaction  had  been  completed,  and  the  note  for 
15,000  was  sent  to  it;  the  defendant  stating  to  it  that  the  bonds 
were  held  in  safe-keeping  for  its  account.  The  loan  to  Quigley  & 
Tnttle  was  outstanding  until  1895,  the  makers  of  the  note  paying  the 
interest  upon  it  as  it  became  due.  In  the  month  of  January,  1895, 
Quigley  &  Tuttle  became  insolvent,  and  it  was  ascertained  that  they 
had  been  procuring  loans,  and  depositing  as  collateral  to  them  forged 
and  spurious  municipal  city  bonds.  This  fact  having  come  to  the 
knowledge  of  the  plaintiff's  officers,  its  president  and  cashier  called 
at  the  National  Park  Bank  on  the  22d  of  January,  inquired  for  the 
Davenport  bonds,  and  in  response  to  that  inquiry  the  papers  whidi 
had  been  turned  over  by  Quigley  &  Tuttle  in  July,  1893,  were  deliv- 
ered to  them.  It  was  ascertained  that  these  papers  were  not  obliga- 
tions of  the  city  of  Davenport,  but  were  entirely  spurious,  and  of  no 
value.  Upon  ascertaining  that  fact,  this  action  was  brought  for  the 
damages  which  the  plaintiff  had  suffered  because  of  the  receipt  by 
the  defendant  bank  of  these  spurious  obligations,  instead  of  genuine 
bonds  of  the  city  of  Davenport,  which  it  had  been  directed  to  receive. 
Upon  the  trial  it  was  conceded  that  the  papers  received  from  Quig- 
ley &  Tuttle  were  not  genuine  obligations  of  the  city  of  Davenport. 
Upon  inspection  it  was  shown  that,  while  they  purported  to  be  obli- 
gations of  that  city,  they  were  not  sealed,  nor  did  they  purport  to  be 
attested  by  the  seal  of  the  city.  They  were  signed  with  the  name  of 
a  person  as  mayor,  and  contained  a  statement  that  they  were  counter- 
signed and  registered,  and  this  statement  was  signed  by  another 
person  as  city  clerk;  but  it  was  made  to  appear  that  no  persons 
bearing  the  names  signed  to  these  papers  had  ever  been  either  mayor 
or  oity  clerk  of  the  city  of  Davenport,  Iowa.  It  also  appeared,  by 
an  examination  of  the  papers,  that  the  bond  and  the  coupons  had 
been  printed  upon  separate  sheets  of  paper,  of  a  little  different  shade, 
but  carefully  pasted  together,  and  that  the  whole  was  so  folded 
that  that  fact  did  not  appear.  It  would,  however,  have  appeared,  if 
the  bonds  had  been  opened  and  examined.  The  person  who  took  the 
note  and  papers  from  Quigley  &  Tuttle  testified  that  he  did  not  open 
the  bonds,  but  satisfied  himself,  by  examining  the  outside,  that  the 
number  of  bonds  required  was  delivered.  Several  persons  were  ex- 
amined as  witnesses,  who  had  been  in  the  habit  of  dealing  in  bonds 
of  muiiicipalities  of  different  Western  states,  all  of  whom,  with  one 
exception,  testified  that  they  had  never  seen  or  known  a  municipal 
bond  without  a  seal.  One  of  the  witnesses,  however,  whose  business 
was  dealing  in  municipal  bonds,  testified  that,  under  the  laws  of 
different  states,  there  were  many  municipalities  which  did  not  use 
seals^  and  which  sometimes  issued  bonds,  and  that,  while  most 
municipal  bonds  were  sealed,  he  had  seen  genuine  bonds  of  that 
nature  bearing  no  seal. .  He  testified,  further,  however,  that  he  had 
no  recollection  of  having  seen  bonds  of  any  city  which  were  not  at- 
tested by  the  seal  of  the  city.  It  was  proved  by  the  evidence  of 
officers  of  various  banks  of  the  city  of  New  York,  who  were  accus- 
tomed to  making  loans  upon  bonds  and  securities  of  that  nature  as 
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collateral,  that  the  business  was  done  very  largely  upon  confidence; 
that  is  to  say,  that  such  transactions  took  place  only  with  persons 
who  were  in  good  credit,  and  whose  character  as  honest  dealers  was 
to  be  depended  upon.  It  was  further  shown  that  the  almost  invari- 
able custom  of  bankers  in  receiying  such  collateral  was  to  examine 
the  outside  of  the  security,  to  see  whether  it  purported  to  be  of  the 
amount  called  for.  The  only  other  examination  given  to  them  was 
to  see  whether  the  going  coupon  was  attached  to  the  bond,  and  if 
the  bond  purported  to  be  registered,  whether  it  bore  the  certificate  of 
registration.  All  the  witnesses  agreed  that  no  examination  was  ever 
made  as  to  the  genuineness  of  the  bonds,  but  that,  in  regard  to  those 
matters,  the  securities  offered  were  taken  upon  the  credit  of  the 
person  to  whom  the  loan  was  made.    These  facts  were  undisputed. 

The  plaintiff  claimed  that  it  was  the  duty  of  the  defendant's  officer, 
oi>on  receiving  these  securities  from  Quigley  &  Tuttle,  to  examine 
tfaem,  and  that  it  should  not  have  received  them  without  such  exam- 
ination. It  claimed,  further,  that  the  defendant  should  have  been 
charged  with  whatever  fact  it  might  have  discovered  upon  such  an  ex- 
amination, and  that,  as  upon  an  examination  it  would  have  learned  that 
the  seal  of  the  city  of  Davenport  was  not  attached  to  the  papers,  and 
that  the  coupons  and  bonds  were  printed  upon  paper  of  a  different 
shade,  and  not  upon  the  same  sheet,  those  facts  would  have  put  it 
upon  inquiry  as  to  whether  the  papers  offered  were  genuine  obliga- 
tions of  the  city  of  Davenport,  and  that  it  was  its  duty  to  make  such 
inquiry,  and  that,  as  upon  making  such  inquiry  it  was  fair  to  infer 
that  it  would  have  ascertained  that  the  papers  were  not  genuine 
obligations,  it  was  chargeable  with  that  knowledge,  and  for  that 
reason  that  it  was  guilty  of  negligence  in  receiving  the  papers  pre- 
sented as  security  for  the  loan.  The  defendant,  on  the  contrary, 
insisted  that  it  was  called  upon  to  exercise  only  such  care  as  was 
ordinarily  used  by  bankers  in  the  city  of  New  York  in  transactions 
of  the  same  kind,  and  that,  as  the  evidence  was  undisputed  that  its 
officer,  on  receiving  these  papers,  gave  them  the  usual  examination, 
it  had  performed  all  the  duty  which  it  owed  to  the  plaintiff,  and  there- 
fore, as  a  matter  of  law,  it  was  not  guilty  of  negligence,  and  not 
liable  to  respond  to  the  plaintiff  for  the  damages  which  it  had  suf- 
fered. The  question  presented  here  is,  which  of  these  two  claims  is 
the  correct  one? 

When,  at  the  close  of  the  testimony,  each  party  moved  that  a 
verdict  be  directed  in  its  favor,  and  neither  requested  to  go  to  the 
jury,  it  was  substantially  conceded  that  there  was  no  question  of  fact 
for  the  jury,  and  the  learned  court  would  have  been  perfectly  justified 
in  deciding  the  question  as  one  of  law.  Clason  v.  Baldwin,  68  Hun, 
404,  23  N.  T.  Supp.  50.  Although  he  saw  fit  to  submit  the  question 
of  negUgence  to  the  jury,  that  fact  is  not  of  importance,  if  the  jury 
reached  the  proper  conclusion;  and,  if  they  did  so  reach  it,  it  is  not 
material  whether  or  not  the  charge  of  the  court  was  correct  in  all 
particulars.  People  v.  CNeil,  49  Hun,  423,  4  N.  Y.  Supp.  119;  Ming 
V.  Corbin,  68  Hun,  161,  22  N.  Y.  Supp.  647.  If  a  correct  result  was 
reached,  ttie  process  by  which  it  was  done  is  not  material.  We  do 
not  mean  to  say  that  the  charge  was  not  correct,  but  only  that,  for 
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the  reaMs  stftted,  w«  db  ivt  leril  caUcd  nfoa  to  examiiie  wkethcnr 
it  was  or  not 

It  IB  claimed  bj  tte  defendant  tluUt  it  aciedi  gnrtiiilo«Bl|f  in  receiv- 
ing thia  loan  for  the  plaintiff.  Ifl  it  were  maiterjttk  to  determiae  that 
question,  we  would  hare  some  hesitation  in  eoncedinfi;  that  claim. 
Exchange  Nat  Bank  of  Pittsburgh  r.  Third  Nat  Bank  «f  New  York, 
112  U.  a  276,  288,  5  Sup.  Ct  141;  AUen  v.  Bank,  22  Wend.  215  (per 
Verplanck,  senator),  228,  229.  But  we  do  not  regard  that  fact  as 
material  in  this  connection.  Whether  the  defendant  acted  gratuit- 
ously, or  whether  the  taking  of  this  loan  was  a  part  of  the  business 
which,  as  correspondent  of  the  Clinton  Bank,  it  was  to  do,  so  that 
the  collection  fees  which  it  receired,  and  the  other  b^iefits  which 
it  had  from  the  business^  were  a  consideration  for  its  services  in 
this  regard,  is  *not  very  materiaL  Having  undertaken  ti>  do  the 
business  for  the  plaintiff,  it  was  bound  to  use  ttie  ofdinary  care  which 
was  customaiy  in  the  transaction  of  business  of  that  nature;  and, 
whether  it  did  the  work  gratuitously  or  for  a  consideration,  the 
nature  of  its  duty  was  not  changed.  Sk)  the  question  comes  whether, 
upon  the  facts  stated,  it  can  be  said  that  the  defendant  used  proper 
care  in  the  transaction  of  this  business. 

For  the  purpose  of  enabling  the  court  or  the  jury  to  determine 
that  question,  it  was  undoubtedly  proper  for  the  defendant  to  show 
the  manner  in  which  it  was  customary  to  transact  business  of  that 
nature.  While  the  criterion  of  propar  care  in  such  cases  is  the  exer- 
cise of  such  reasonable  diligence  as  the  ordinarily  prudent  man  would 
apply  in  the  transaction  of  the  particular  business,  the  question  what 
is  such  ordinary  care  must  always  be  determined  by  evidnce  of  the 
usual  manner  of  doing  that  business  by  men  who  are  accnatomed  to 
it.  Allen  v.  Bank,  22  Wend.  215-226;  Leach  v.  Beardiriee,  22  Conn. 
4e4;  Maynard  v.  Buck,  IW^  Mass.  40. 

In  the  case  of  Isham  v.  Post,  141  N.  Y.  16«v  35  N.  E.  1084,  the 
action  was  brought  for  the  conversion  of  certain  nmiey,  which  had 
been  delivered  by  the  plaintiff  to  the  defendant,  to  be  lent  for  the 
plaintiff,  and  to  be  returned  upon  demand.  It  was  (riiown  that  the 
idaintiff  had  demanded  the  mon^,  and  that  the  defendant  had  not 
returned  it.  The  court  of  appeals  hdd  that,  when  that  proof  was 
made,  the  plaintiff's  case  was  made  oat,  aad  liie  duty  then  devolved 
upon  the  defendant  of  showing  an  affirmative  defense;  The  deiense 
which  he  sought  to  prove  was  that  the  money  was  lost  without  his 
fault,  and  by  an  event  for  which  he  was  not  to  blame,  because  he  had 
performed  his  duty  IMthfttlly,  and  without  negligence  or  miscosiduct. 
He  had  lent  the  money  upon  certain  securities  as  collateral,  but  it 
turned  out  that  the  securities,  whieh  were  c^tlAeates  of  stock,  had 
been  raised,  so  that  they  represented  many  more  shares  than  were 
transferred  by  the  original  securities.  It  af)peared  in  tise  case  that 
the  defendant  was  a  dealer  in  choice  stocks,,  aad  had  issued  to  the 
plaintiff,  among  others,  a  circular  so  advertising  himself,  and  prom- 
ising to  his  customers  careful  attention  in  all  commercial  transactions. 
The  court  held  that  those  who  dealt  with  him  contracted  for,  and  had 
a  right  to  expect,  a-degree  of  care  commensurate  with  the  importance 
and  liie  risks  of  the  business  to  be  done,  and  the  skill  and  capacity 
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adcfoaiB  to-  ka  perfoonfflKe.  It  is  afpaveiit  that  the  Holding  cvf  tlie 
cmoBt  m  tlMl  ease,  ev«n  if  it  were  Beeemavj  to  its  detenwiiation,  was 
based  veiiy. largely  upon  tilke  repFesentatioiui  of  Post  ttet  be  would 
gire  caxefid  attentioR  to  the  affairs  whdch  were  intrusted  to  him 
bj  am^  cuatOBier.  The  qaestion  aetuallj  decided  in  the  case  was  that 
It  waa  ornir  to  refuse  evidieace,  offered  by  the  defendant,  which 
weald  haTe  shown  that  the  defendant  exercised  the  same  care  in 
the  transaction  which  he  exercised  in  h»  own  matters.  The  court 
said  that  such  evidence  was  material,  and  that  it  would  ha^e  tended 
to  show  that  the  defendant  was  not  in  fault  for  not  diseovering  the 
forgery. 

It  was  not  error,  therefore,  for  the  comi:,  in  this  case,  to  receive 
eridence  of  the  manner  of  doing  business  of  this  nature  at  the  differ- 
ent banks  in  the  city  of  New  York.  Buch  evidence  was  not  received 
as  tending  to  show  a  custcnn  by  which  the  plaintiff  was  bound,  be- 
cause he  was  acquainted  with  the  usage,  but  to  enable  the  jury,  if 
the  case  came  to  them,  to  say  what  was  the  ordinary  and  usual  way, 
among  dealers,  of  doing  this  kind  of  business,  so  that  they  might  have 
a  stai^ard  by  which  to  measure  the  care  used  by  the  defendant,  and 
aaoertain  whether  or  not  he  used  the  care  which  the  law  required 
of  him.  Maynard  v.  Buck,  106  Mass.  40,  48.  That  evidence  estab- 
lished that,  in  the  transaction  of  business  of  this  kind,  great  reliance 
waa  put,  by  everybody  engaged  in  it,  in  the  character  of  those  to 
whom  the  loans  were  made,  the  credit  given  to  them  personally,  and 
that  the  collateral  was  taken  in  reliance  upon  the  character  of  the 
pefsons  who  obtained  the  loan,  and  that  it  would  have  been  imprac- 
ticable, having  in  view  the  number  of  such  transactions,  and  the  lim- 
ited time  ordinarily  afforded  in  which  to  complete  them,  to  do  any- 
thing more  than  to  give  to  the  securities,  as  they  were  presented,  such 
a  cursory  examination'  as  would  enable  the  person  receiving  them  to 
see  that  they  corresponded  in  the  general  description  and  in  amount 
with  the  securities  agreed  to  be  delivered.  The  evidence  ^owed, 
too,  that  there  were  no  means  of  ascertaining  the  genuineness  of  the 
a^^nature  upon  the  bcmds  of  these  municipalities^  situated  in  various 
states^  and  at  a  great  distance  from  the  place  where  the  business 
waa  tEHaaacted,  and  signed,  as  they  were,,  by  men  whose  teems  of  office 
were  usually  short,  and  about  whdse  existence  as  ofiSdals^it  would  be 
almost  impracticable  to  ascertain  the  facts. 

The  court,  then,  was  bounds  in  detasnining  the  question  whether 
the  defendant  was  guilty  of  negligence,  to  assume  as  a  fact  that  this 
was  the  ordinary  and  usual  manner  of  transacting  business  of  this 
nature,  and  the  only  question  remaining  was  whether  the  defendant 
exercised  that  orffinary  and  usual  care.  In  determining  that  ques- 
tion, it  is  an  important  fact  that  the  thing  to  be  done  by  the  defend- 
ant waa  simply  the  receipt  of  the  papers  from  Quigley  ft  Tattle.  The 
bargain  for  tiie  loan  had  been  made  by  the  plaintiff  itsdf.  The 
ttDount  of  tiie  loffii,  and  the  voucher  to  be  given  for  it,  and  the  amount 
and  nature  of  the  securities,  had  been  determined  by  the  plaintiff. 
As  to  all  that  the  defendant  had  nothing  to  say.  When  the  plaintiff 
dealt  with  Qoigley  ft  Tuttle,  and  sent  them,  to  the  defendant's  place 
of  business  to  complete  the  transaction,  it  accredited  them,  so  far 
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as  the  defendant  was  concerned,  as  proper  and  safe  persons  with 
whom  to  deal  When  those  persons  brought  to  the  defendant  what 
they  said  were  the  papers  they  were  to  deliver,  they  came,  there  with 
a  certificate  of  character  from  the  plaintiff,  as  persons  with  whom 
it  was  safe  to  deal,  and  who  were  to  be  trusted  to  deliver  to  the 
defendant,  for  the  plaintiff,  the  securities  which  the  defendant  was 
to  receive.  Quigley  &  Tuttle,  therefore,  came  to  the  defendant  as 
persons  in  whom  that  trust  and  confidence  might  be  reposed  which 
careful  dealers  were  in  the  habit  of  insisting  upon  before  they  ad- 
vanced money  to  them  upon  collateral  securities.  When,  therefore, 
they  presented  themselves  at  the  counter  of  the  defendant's  bank, 
bringing  what  tiiey  said  was  the  security  which  the  plaintiff  had 
agreed  to  receive,  and  what  the  plaintiff  had  advised  the  defendant 
it  had  agreed  to  receive,  the  only  duty  of  the  defendant  was  to  give 
those  papers,  there  presented,  the  same  examination  which  it  would 
have  given  to  them,  had  they  been  presented  by  a  person  with  whom 
it  had  made  such  a  bargain  on  its  own  account,  and  in  whom  it  re- 
posed that  trust  which  was  an  essential  requisite  to  the  making  of 
these  loans.  If  that  duty  was  performed,  then  it  was  quite  clear 
that  the  defendant  was  not  guilty  of  negligence,  although  it  might 
turn  out  that  the  obligations  were  not  genuine,  and  although  a  care- 
ful examination  might  have  enabled  it  to  ascertain  that  fact.  All 
the  examination  that  it  was  required  to  give  was  sudi  as  was  cus- 
tomary among  bankers  engaged  in  the  same  transactions  under  sim- 
ilar circumstances.  Allen  v.  Bank,  22  Wend.  215,  225.  That  they 
did  use  such  diligence  was  not  in  dispute,  and,  when  the  evidence  was 
closed,  the  defendant  was  entitled  that  the  verdict  should  be  directed 
in  its  favor  upon  the  undisputed  facts.  This  precise  point  has  been 
under  examination  in  two  cases  in  the  courts  of  Great  Britain  which 
are  called  to  our  attention  (Woods  v.  Thiedemann,  1  Hurl.  &  C.  478; 
Bank  v.  Synnott,  5  Ir.  R.  Eq.  595),  in  each  of  which  the  conclusion 
reached  was  the  same  as  was  reached  here. 

The  principles  laid  down  in  this  opinion  dispose  of  the  various 
objections  and  exceptions  taken  to  the  rulings  of  the  court  and  upon 
the  admission  of  evidence.  For  the  reasons  given  above,  we  con- 
clude that  the  judgment  and  order  were  correct,  and  must  be  affirmed, 
with  costs  to  the  reepondent.    All  concur. 


(25  Misc.  Rep.  U26.) 

CHAPMAN  et  al.  v.  SYRACUSE  RAPID-TRANSIT  RY.  CO. 

(Supreme  Court,  Special  Term,  Onondaga  County.    December,  1898.) 

1.  Street  Railroads— Lease— What  Constitutes. 

A  contract  for  the  passage  of  cars  over  a  street  railroad,  of  which  the 
owner  otherwise  holds  control,  is  not  a  lease,  within  Laws  1880,  c.  505, 
§  78,  authorizing  contracts  for  the  use  of  railroads,  but  providing  that^ 
if  such  a  contract  is  a  lease  for  more  than  one  year.  It  shall  not  be  bind- 
ing, unless  stockholders  consent 

9.  Same- Use  of  Road— Right  of  Interference. 

Failure  to  pay  compensation  under  a  contract  for  the  use  of  a  street 
railroad  does  not  authorise  interference  with  the  use. 


Digitized  by  VjOOQIC 


Sop.  Ct,)  CHAPMAN   V.  SYRACUSE   RAPID-TRANSIT   RY.  CO.  251 

t  Saxb. 

That  the  terminus  of  the  right  of  way  has  been  slightly  changed  in  the 
actual  operation  of  a  part  of  a  street  railroad,  under  a  contract  for  its 
use,  does  not  impair  the  right  to  enjoin  interference  with  the  use  con- 
tracted for. 

4.  Samk— Rights  of  Co-Tbnants. 

One  co-tenant  of  a  street  railroad,  bound  not  to  let,  sublet,  assign,  or 
convey  any  interest  therein  without  the  other's  consent,  could  not  convey 
a  perpetual  right  to  operate  the  cars  of  a  third  road  over  the  common 
tracks,  on  the  consent  inferable  from  their  operation  for  several  years 
without  complaint  from  the  other. 

&  Sams — Rights  of  Purchaser. 

A  company  which  has  acquired  the  Interests  of  co-tenants  of  a  street 
railroad  may  object  to  the  exercise  of  an  easement  to  which  only  one 
Interest  is  subject 

61  Sams— Estoppel. 

Failure  of  a  co-tenant  of  a  street  railroad  to  complain  at  once  of  the 
use  thereof  by  a  third  road,  which  has  acquired  the  right  from  the  other 
co-tenant  only,  does  not  give  rise  to  any  estoppel  in  favor  of  the  use. 

7.  Same— Corporate  Stock— Foreclosure— Interest  of  Purchaser. 

One  who  acquires  stock  of  a  street-railroad  company  by  foreclosure 
of  a  mortgage  takes  it  free  from  an  agreement  by  the  former  owner,  a 
Btreet-rallroad  company,  for  a  right  of  way  for  the  company  whose  stock 
tt  purchased  over  a  line  it  occupied  In  common  with  another,  and  to  pro- 
cure from  its  co-tenant  such  right  of  way,  though  such  agreement  was 
the  consideration  of  the  purchase  by  such  former  owner. 

Action  by  George  D.  Chapman  and  others,  as  temporary  receivers. 
of  the  Syracuse  &  East  Side  Railway  Company,  against  the  Syracuse 
Bapid-Transit  Railway  Company,  to  perpetually  restrain  defendant 
from  interfering  with  the  use  of  its  street-railway  tracks,  trolley  wires, 
and  electric  power  by  plaintiffs  and  their  successors,  between  the 
jonction  of  Burnet  avenue,  Lock  and  James  streets,  and  Railroad 
street,  in  Syracuse.    Judgment  for  defendant. 

W,  G.  Tracey  and  John  W.  Hogan,  for  plaintiffs. 

W.  P.  Gannon,  C.  E.  Spencer,  and  R.  E.  Drake,  for  defendant 

mSCOCK,  J.  On  and  prior  to  October  29,  1895,  the  Syracuse  & 
East  Side  Railway  Company,  of  which  plaintiffs  are  now  receivers, 
owned  and  was  operating  an  electric  street  railroad  between  a  point 
outside  of  the  city  of  Syracuse  and  the  corner  of  James  street  and 
Burnet  avenue,  in  said  city.  Said  last  terminus  was  some  distance 
from  the  center  of  the  city,  and  was  not  very  accessible  or  conven- 
ient It  also  had,  or  claimed  to  have,  the  right  and  purpose  to  con- 
Btru<;;t  a  line  in  East  Water  street,  terminating  near  the  center  of  the 
city,  and  near  the  point  to  which  as  a  terminus  plaintiffs  are  now 
running  their  cars  over  defendant's  road.  At  the  same  time  a  street- 
railway  corporation  known  as  the  "Syracuse  Street-Railroad  Company" 
was,  in  conjunction  with  another  street-railroad  company,  and  under 
certain  rights  and  limitations  as  between  said  companies  to  be  here- 
after considered,  the  owner  of  and  operating  a  double-track  electric 
road  between  the  terminus  of  said  Syracuse  &  East  Side  Railway  Com- 
pany, at  the  comer  of  James  street  and  Burnet  avenue,  and  the  pro- 
posed, terminus  of  its  proposed  line  in  Water  street,  a  distance  of 
less  than  1,000  feet.  B^endant,  by  foreclosure  and  subsequent  re- 
organization, has  succeeded  to  and  acquired  the  property  of  said  Syra- 


Digitized  by  VjOOQIC 


252  56  NEW  YOBK  SUPPLEMENT  (Sop.   Ct. 

and  90  New  York  State  Reporter. 

cuBe  Street-Railroad  Company.  Said  Syracuse  &  East  Side  Radlway 
Company  had  instituted  proceedings  under  the  statute  to  acquire  the 
right  to  run  its  cars  over  the  tracks  of  said  other  companies  between 
said  two  points.  Under  such  circumstances,  and  upon  said  October 
29,  1895,  an  agreement  was  made  between  said  Syracuse  &  East  Side 
Railway  Company  and  said  Syracuse  Street-Railway  Company,  under 
which  it  is  claimed  that  said  former  road  acquired  the  right  to  run 
its  cars  over  the  tracks  now  operated  by  defendant  within  the  points 
before  mentioned.  By  the  terms  of  said  agre«nent,  said  Syracuse 
Street-Railroad  Company  did  "grant  unto  the  party  of  the  second  part 
[said  East  Side  Railway  Company],  its  successors  and  assigns,  the 
right  to  use,  for  the  passage  of  its  cars,  the  double-track  street-railway 
tracks  situated  and  locat^  in  James  and  Warren  streets,  in  the  city 
of  Syracuse,  commencing  upon  James  street,  at  the  intersection 
thereof  with  L3ck  street,  and  running  thence  westerly,  upon  James 
street,  to  Warren  street;  thence  southerly,  upon  Warren  street,  to 
Water  street  and  Hanover  square,  to  the  railway  line  of  the  second 
party  at  that. point,  so  as  to  connect  the  railway  tracks  of  said  Syra- 
cuse &  East  Side  Railway  Company,  at  the  intersection  of  Burnet 
avenue  with  Lock  and  James  street,  with  its  street-railway  tracks  in 
Water  street  and  Hanover  square,  forming  a  continuous  line  for  said 
Syracuse  &  East  Side  Railway  Company  to  Water  street  and  Han- 
.over  square."  Said  agreement  also  contained  certain  provisions  by 
which  the  first  party  was  to  do  certain  work  for  the  second  party  at 
ltd  expense  in  making  connectious,  and  also  provided  tiiat  said  second 
party  was  to  pay  the  first  party,  the  grantor,  the  sum  of  |2,000  for 
said  property  and  rights  so  conveyed,  and  the  sum  of  f  500  annually 
during  each  and  every  year  thereafter,  for  the  maintenance  and  im- 
provement of  the  tracks  so  used.  It  also  provided  that  said  contract 
should  bind  the  successors  and  assigns  of  the  respective  parties,  and 
should  be  deemed  to  cover  and  include  any  interest  in  the  tracks  so 
laid  which  was  then  owned,  or  might  thereafter  be  acquired,  by  the 
party  oi  the  first  part;  and  the  comp^isation  above  provided  for 
shooid  be  the  only  amount  required  to  be  paid  by  the  second  party  for 
the  use  of  said  tracks  and  the  maintenance  thereof. 

This  contract  was  properly  executed  by  the  officers  of  the  respective 
corporations,  but  tkeve  was  no  assent  by  the  stockholders  to  it 
Upon  the  foreclosure  of  the  mortgage  covering  the  property  of  said 
grantor,  said  Syracuse  Street-Railroad  Company,  under  which  de- 
fendant acquired  its  tracks  and  property,  said  Syracuse  &  East  Side 
Railway  Company  was  not  made  a  party,  and  whatever  riglits  it 
acquired  under  said  agreement  have  not,  therefore,  been  cut  off  by  that 
proceeding. 

It  is  urged  by  the  plaintiffs  that  this  contract  gave  the  East  Side 
Company  a  perpetual  right  of  way  over  the  tracks  in  question^  but 
that  it  was  not  a  lease  which,  under  the  statute,  being  for  more 
than  one  year,  would  require  the  consent  of  the  stockholders,  nor 
a  ^^conveyance,"  in  the  ordinary  meaning  of  the  word  of  a  right  in 
tiie  property,  but  that  it  was  what  might  be  ealled  a  ^'trafSc  contract/' 
which  was  free  from  the  necessity  of  consents  of  stockholders.  The 
East  Side  road  operated  its  cars  under  this  agreement  over  the  tracks 
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of  said  grantor  only  a  short  time  "before  the  latter  went  into  the 
hands  of  a  receiyer  and  the  foreclosnre  of  the  mortgage  then^on  was 
commenced.  I  do  not  think  that  a  consent  of  stockholders,  if  it  is 
necessary,  can  be  inferred  from  user  or  other  circumstances. 

Defendant  insists  that  the  contract  was  a  lease,  and  that,  being 
for  more  than  a  year,  it  came  within  the  provisions  of  section  78  of 
the  railroad  law  (Laws  1890,  c.  565),  requiring  the  consent  of  stock- 
holders thereto.    Said  law,  by  said  section,  provides  that: 

"Any  raUroad  corporation  or  any  corporation  owninsr  or  operating  any  rail- 
road or  railroad  route  within  this  state  may  contract  with  any  other  such  cor- 
poration for  the  use  of  their  respective  roads  or  routes  or  any  part  thereof 
and  thereafter  use  the  same  in  such  manner  and  for  such  time  as  may  be 
prescribed  in  such  contract.  Such  contract  ♦  ♦  ♦  shall  be  executed  by 
the  contracting  corporations,  under  the  corporate  seal  of  each  corporation, 
and  If  such  contract  shall  be  a  lease  of  any  such  road  and  for  a  longer  period 
than  one  year  such  contract  shall  not  be  binding  or  valid  unless  approved  by 
the  Totes  of  stockholders  owning  at  least  two-thirds  of  the  stock  of  each 
corporation.    ♦    •    •" 

The  precise  question  at  this  point,  therefore,  is  whether  this  *'con- 
tracf'  by  the  Syracuse  Street-Railway  Company  was  a  "lease"  of  its 
"road." 

There  is  nothing  in  the  wording  of  the  instrument  which  is  at  all 
decisive,  and  we  are  remitted  to  an  interpretation  of  the  general 
BManing  and  scope  of  the  statute.  It  may  be  helpful,  in  arriving  at 
this,  to  consider  the  law  as  it  was  prior  to  the  passage  of  the  statute 
in  question. 

By  chapter  218  of  the  Laws  of  1839,  it  was  provided  that  it  should 
be  lawful  for  any  railroad  corporation  to  contract  "with  any  other 
railroad  corporation  for  the  use  of  their  respective  roads,  and  there- 
after to  use  the  same  in  such  manner  as  may  be  prescribed  in  such 
contract."  Under  this  statute  there  was  no  requirement  for  consents 
by  stockholders,  and  the  corporation  had  a  right,  without  the  same, 
through  its  directors  solely,  to  make  even  a  lease  of  its  road,  in 
view  of  this  prior  condition  of  the  law,  the  restrictive  provisions  of 
the  railroad  law  requiring  the  consent  of  stockholders  are  to  be  lim- 
ited to  a  case  plainly  indicated.  Such  a  case  is  one  of  a  lease  of  a 
"road"  for  more  than  a  year.  The  statute  does  not  purport  to  cover 
every  contract  for  the  use  of  one  company's  road  by  another,  even 
though  for  a  longer  period  than  one  year.  If  it  were  the  intention 
so  to  do,  there  would  seem  to  be  no  propriety  in  providing  generally 
for  the  making  of  these  contracts,  and  then  specially  that  if  "such 
ccmtract"  should  be  a  lease  of  any  such  "road,"  etc.,  -the  consent  of 
stockholders  should  be  obtained.  The  wording  of  this  statute,  and 
the  other  statute  hereafter  to  be  referred  to,  providing  for  enforcing 
a  right  of  way  by  one  company  over  another's  road,  lead  rather  to 
the  conclusion  urged  by  plaintiffs.  They  contend  that,  when  the 
statute  speacks  of  a  lease  of  a  "road,"  it  means  a  lease  of  the  entire 
road  or  an  entire  portion  of  a  road,  and  that  it  does  not  cover  a  mere 
contract  for  passage  of  cars  over  a  road  of  which  otherwise  the  owner 
remains  in  possession  and  control.  There,  undoubtedly,  is  a  distiuc- 
tion  recognised  by  the  courts  between  a  lease  or  grant  and  a  traffic 
contract.    The  statute  invcd^ed  by  defendant  seems  to  have  recognisied 
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or  created  this  distinction,  and  I  shall  hold  that  the  contract  made 
by  the  Syracuse  Street-Railway  Company  with  the  corporation  now 
represented  by  plaintiffs  did  not  require  the  consent  of  stockholders. 

Support  is  gained  for  this  conclusion  in  this  case  from  another 
statute  relating  to  the  operation  of  street  railroads  situated  with 
reference  to  each  other  as  the  two  in  question  were.  Under  sec- 
tion 102  of  the  railroad  law,  the  East  Side  Railroad  had  the  power 
to  secure,  by  what  amounted  to  condemnation  proceedings,  the  right 
to  run  over  the  tracks  in  question  for  a  distance  not  exceeding  1,000 
feet,  if  the  court  should  be  satisfied,  upon  application,  that  such  use 
was  actually  necessary  to  connect  main  portions  of  a  line  to  be 
constructed  or  operated  as  an  independent  railroad,  and  that  the 
public  convenience  required  the  same.  The  distance  for  which  right 
of  way  was  sought  (and  by  the  agreement  in  question  granted)  was 
less  than  1,000  feet,  and  the  other  facts  necessary  to  enable  the 
court  to  grant  a  right  of  way  existed,  or  were  claimed  to  exist,  at 
and  before  the  time  when  said  agreement  was  executed.  Under  such 
circumstances,  an  application  was  made  by  said  East  ^de  Railroad 
to  acquire  a  right  of  way  over  said  tracks.  The  Syracuse  Street- 
Railway  Company  was  a  party  to  that  application.  With  it  pending, 
the  agreement  was  made  which  covered  and  adjusted  the  subject- 
matter  of  the  proceeding,  and  granted  only  what  could  have  been 
secured  by  it  if  successful.  The  stockholders  of  the  respective 
railroads  were  not  required  to  be  parties  to  that  application,  and  1 
have  no  doubt  that  said  railroads,  through  their  directors  and  proper 
officers,  could  make  a  valid  agreement,  as  they  did,  settling  it,  with- 
out bringing  them  in. 

The  bondholders  and  mortgage  trustee  of  the  Syracuse  Street- 
Railway  Company  were  not  parties  to,  or  in  any  manner  subordinated 
to,  said  agreement,  and  the  rights  conferred  by  it  might  have  been 
out  off  by  the  foreclosure  under  which  defendant  holds  the  tracks  in 
question,  but  this  was  not  done.  The  East  Side  Railroad  was  not 
made  a  party  to  that  suit. 

It  is  claimed  that  the  East  Side  Railway  has  not  paid  the  com- 
pensation for  the  use  of  tracks,  etc.,  provided  by  that  agreement. 
This  is  disputed,  but,  assuming  it  to  be  so,  it  would  not  authorize 
defendant  to  perform  the  acts  which  are  sought  to  be  enjoined  in 
this  case. 

Neither  do  I  regard  it  as  impairing  plaintiffs'  rights  in  respect  to 
the  subject-matter  of  the  suit  that  the  terminus  of  the  right  of  way 
at  the  Water  street  end  seems  to  have  been  slightly  changed  in  the 
actual  oi>eration  of  the  roads. 

I  come  now  to  the  consideration  of  the  second  question,  whether 
the  plaintiffs  have  a  right  of  way,  as  against  the  Syracuse  Con- 
solidated Street  Railroad,  or  as  against  defendant  as  its  successor. 
It  is  undisputed  that  the  Syracuse  Street  Railroad  became  the 
owner  and  operator  of  the  tracks  in  question  as  tenant  in  common 
with  said  consolidated  road.  Prior  to  the  execution  of  the  agree- 
ment, receivers  of  said  last  road  had  been  appointed,  who  seem  to 
have  continued  in  possession  of  its  property  until  some  time  after 
October  29th,  although  such  property  had  been  sold  upon  mortgage 
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foreclosure  in  August.  There  is  no  question,  however,  that  such 
successors  occupi^  the  position  of  the  original  corporation  as  to 
these  tracks.  The  ownership  and  occupation  of  the  two  roads  was 
subject  to  an  express  and  valid  restriction  against  the  right  of  either 
"to  let,  sublet,  sell,  assign,  or  convey  any  interest  in  any  portion  of 
said  railway  intended  to  be  held  in  common  without  the  consent  of 
the  other/^  The  agreement  between  the  various  individuals  and 
parties,  which  preceded  and  led  up  to  the  final  one  of  October  29th. 
fully  recognized  by  its  provisions  for  obtaining  the  consent  of  the 
consolidated  road  that  a  grant  of  rights,  such  as  the  Syracuse  Street- 
Bailroad  then  executed,  came  within  this  restriction.  I  have  no 
doubt  that  it  did. 

It  is  not  claimed  that  any  express  agreement  was  ever  made  by 
said  consolidated  road,  or  its  representatives  or  successors,  consent- 
ing to  the  grant  made  by  its  co-tenant,  or  in  any  manner  giving  said 
East  Side  road  a  right  of  way  over  the  tracks.  But  it  is  insisted 
that  the  consolidated  road  and  its  successors  have  by  their  acts  given 
the  necessary  consent  Assuming,  for  the  present,  that  the  agree- 
ment and  grant  which  the  Syracuse  road  made  was  valid  and  within 
its  iM)wer  to  make,  subject  only  to  and  needing  the  consent  of  the 
other  road  before  becoming  effective,  I  think  such  consent  could  be 
inferred  and  found  from  the  acts  of  the  representatives  and  suc- 
cessors of  said  latter  road.  September  16,  1895,  the  property  of  said 
road,  including  these  tracks,  had  been  conveyed  upon  foreclosure 
sale  to  the  representative  of  a  reorganization  committee,  which 
became  effective  June  29,  1896.  Said  committee  conveyed  the  prop 
erty  to  the  defendant,  which  has  ever  since  been  in  possession 
Receivers  of  the  road  operated  it  for  some  portion  of  this  period. 
During  all  of  this  time  the  plaintiffs'  road  was  operating  its  cars 
oyer  tihe  tracks.  Those  owning,  operating,  and  interested  in  what 
had  been  the  consolidated  road  must,  upon  the  evidence,  be  assumed 
to  have  known  of  this.  They  never  interposed  any  effective  objection 
to  it  niftil  about  the  time  when  this  suit  was  instituted,  in  1897. 
The  court  is  justified  in  holding  that  such  silence  gave  consent  to 
whatever  required  only  such  consent  to  make  it  valid  and  binding. 

But,  as  it  se^ns  to  me,  there  is  trouble  with  this  grant  and  agree- 
ment of  October  29th,  when  plaintiffs  seek  to  apply  it  to  the  tracks 
in  question,  which  is  not  cured  by  any  such  consent.  The  Syracuse 
and  consolidated  roads  were  co-tenants  of  these  tracks,  and,  so  far  as 
appears,  with  equal  interests.  It  is  one  of  the  essential  parts  and 
claims  of  plaintiffs'  case  that  the  agreement  referred  to  gave  a  per- 
petual right  to  operate  the  cars  of  a  third  road  over  the  common 
tracks.  Only  one  of  the  co-tenants  executed  that  agreement.  It 
cannot  be  successfully  argued  that  the  restriction  already  quoted 
against  one  road  making  grants,  etc.,  without  the  consent  of  the 
other,  conversely  gave  the  right  to  either  road  to  make  any  sort  of  a 
conveyance  of  the  common  property  upon  a  consent  by  the  other 
such  as  has  been  proved  in  this  case.  That  restriction  must,  in  rea- 
son, be  held  to  mean  that  neither  co-tenant  could  make  a  conveyance, 
even  though  perfectly  proper  and  valid,  without  the  consent  of  the 
other.    It  can  easily  be  understood  how  two  roads,  operating  tracks 
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practically  as  partners,  should  provide  against  even  the  possibility 
of  the  substitution  by  one  of  a  disagreeable  successor  by  this  pro- 
vision for  consent.  But,  so  far  as  the  original  validity  of  a  grant 
is  concerned,  it  must  be  measured  by  the  ordinary  rules  which  would 
apply  to  the  common  property  of  co-tenants. 

The  ri^ht  which  plaintiffs  claim  to  have  secured  of  perpetually 
operating  cars  over  the  tracks  in  question,  whether  it  be  denomi- 
nated in  this  case  a  traffic  contract  or  by  some  other  term,  is,  in 
effect,  an  easement  which  would  be  commonly  described  as  a  right 
of  way.  It  can  ooaly  be  exercised  at  the  expense  and  by  the  use  of 
the  common  property  undividedly  held  by  tenants  in  common.  The 
Syracuse  Street  Railroad,  one  of  the  tenants  in  common,  could  not, 
by  its  agreement  alone,  grant  such  right  to  be  so  exercised.  It  is^  of 
course,  well  settled,  as  a  general  rule  applying  to  real  estate,  that 
one  tenant  in  common  may,  by  as  many  grants  as  he  pleases,  divide 
up  his  estate  and  create  new  tenants  in  common.  Re  may  convey 
a  quarter  of  his  whole  estate  to  one,  an  eighth  to  another,  and  a 
sixteenth  to  another.  But  he  cannot  convey,  to  the  exclusion  of  his 
co-tenants,  any  specific  part  of  the  common  property,  and  he  cannot 
grant  an  easement  greater  in  extent  and  duration  than  can  be  carved 
out  of  the  estate  which  he  has  or  which  must  be  exercised  at  the  ex- 
pense of  his  co-tenant's  estate.  Adam  v.  Iron  Co.,  7  Gush.  361,  368, 
369;  Valentine  v.  fichreiber,  3  App.  Div.  235,  239,  38  MT.  Y.  Supp.  417. 

It  would,  perhaps,  be  difficult  for  one  railroad,  owning  and  operating 
tracks  in  common  with  another,  to  carve  out  of  and  subtract  from 
its  rights  and  grant  to  a  thkd  company  the  easement  of  operating  its 
cars  over  the  common  tracks.  It  is  sufficient  to  say  that  the  contract 
in  question  here  made  no  attempt  so  to  do.  There  is  nothing  in 
the  contract  made  by  the  Syracuse  Street  Railroad  to  indicate  that 
its  right  of  usipg  and  operating  cars  over  the  tracks  was  in  any  way 
to  be  diminished  by  the  extent  to  which  its  grantee,  the  East  Side 
road,  might  operate  its  cars  over  them.  But,  under  the  grant,  the 
latter,  a  third  party,  had  the  right  to  run  all  the  cars  it  desired  to  over 
them.  It  needs  no  argument  to  demonstrate  that  this  nteant  a  new 
and  substantial  burden  and  incumbrance  upon  the  tracks.  As  such., 
it  could  not  be  created  by  the  act  of  one  co-tenant.  Crippen  v.  Morss, 
49  N.  Y.  63;  Marshall  v.  TrumbuU,  28  Cona  183;  Palmer  v.  Pahner, 
150  X.  Y.  189,  149,  44  N.  E.  966;  Edridge  v.  Railroad  Co,,  54  Hun, 
194,  7  N.  Y.  Supp.  439. 

As  hetoce  stated,  the  consolidated  road  and  its  successors  did  not  ob- 
ject to  the  operation  by  the  East  Side  road  of  its  cars  over  the  com- 
mon tracks  for  the  period,  October,  1895,  to  1897.  But  this  faUure 
and  acquiescence  amounted  to  simply  a  license  for  the  time  being, 
and  was  not  sufficient  to  create  any  permanent  and  irrevocable  right. 
The  present  defendant  has  acquired  the  properties  of  both  co-tenants, 
one  subject  to  this  easement  and  the  other  not.  It  is  not  prevented 
from  standing  upon  the  latter,  and  objecting  to  the  exercise  of  the 
right  of  way,  because  it  is  at  the  same  time  the  owner  of  the  former, 
which  is  subject  to  it.  Edridge  v.  Railroad  Co.,  54  Hun,  194,  7  N.  Y. 
Supp.  439;  Crippen  v.  Morss,  49  N.  Y.  G3. 

Lastly,  it  is  urged  that  the  consolidated  road  became  estopped  from 
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qnestioiiing  the  rights  now  being  enjoyed  by  plaintiffs;  also  that  the 
defendant  is  likewise  estopped,  both  as  successor  to  such  estopped 
predecessor  and  as  the  owner  of  certain  stock  in  the  East  Side  road, 
which  was  conveyed  to  the  Syracuse  Street  road.  The  only  argument 
of  estoppel  against  the  consolidated  road  is  that  for  a  period  of  some 
months  it  did  not  object  to  the  use  which  was  being  made  of  its 
tracks;  that,  if  it  had,  the  East  Side  road  would  have  acquired  right 
of  way  by  condemnation  proceedings  or  otherwise,  which  now  per- 
haps are  not  so  open  to  it  Such  facts  are  not  sufficient  to  create 
such  estoppel  The  East  Side  road  must  be  charged  with  knowledge 
that  it  had  not  properly  acquired  right  of  way  against  both  roads  (if 
the  conclusion  is  correct  that  it  had  not),  and  it  cannot  complain 
simply  because  another,  upon  whose  rights  it  was  trespassing,  did 
not  at  once  complain. 

The  further  contention  of  estoppel  against  defendant  involves  these 
details:  At  about  the  time  of  the  agreement  of  October  29th,  people 
apparently  representing  the  Syracuse  Street  Railroad  acquired  sub- 
stantially all  of  the  capital  stock  of  the  East  Side  road.  Part  of  the 
conBideration  of  such  acquirement  was,  in  substance,  an  agreement 
for  the  right  of  way  afterwards  executed  by  the  Syracuse  Street  Rail- 
road, and  also  to  assist  in  procuring  a  similar  right  of  way  from  the 
consolidated  road.  Subsequently,  said  stock  was  transferred  to  the 
Syracuse  Street  Raihroad,  and  has  now  passed,  with  other  property  pf 
that  corporation,  to  defendant.  Plaintiffs  insist  that  it  has  passed 
with  the  burden  attached  of  carrying  out  the  agreement  of  those  who 
originally  acquired  it.  Upon  the  contrary,  it  is  held  by  defendant 
throQgh  a  purchase  upon  the  foreclosure  of  a  mortgage  against  the 
Syracuse  Street  Railroad,  whose  lien  was  concededly  prior  and  su- 
perior to  the  acquisition  of  the  stock,  and  I  am  unable  to  see  why  it 
is  not  held  like  any  other  portion  of  the  property  so  purchased,  free, 
at  least,  from  any  merely  personal  contract  made  by  the  former  owner. 

The  defendant,  as  at  present  constituted,  represents  through  ac- 
qoiftition  and  reorganization  plans,  and  stands  upon  the  various  inter- 
eata  and  property  rights  formerly  lodged  in  the  stockholders  and  mort* 
gage  bondholders  of  both  the  Syracuse  and  consolidated  street  rail- 
roads, and,  in  my  judgmait,  there  are  not  facts  sufficient  to  work  any 
such  estoppel  as  has  been  urged  against  it  so  situated. 

These  views  lead  to  a  judgment  in  favor  of  defendant.  However, 
public  intereflts  and  convenience  are  to  some  extent,  at  least,  involved 
in  the  question,  and  opportunity  will  be  given  to  counsel  to  apply  for 
a  stay  of  judgment  for  a  reasonable  time,  and  upon  reasonable  terms, . 
pending  pnx^edings  to  acquire  right  of  way,  if  such  are  to  be  insti- 
tuted. 

Ordered  accordingly. 

66  N.Y.S.— 17 
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CONKLIN  V.  JOHN  H.  WOODBURY  DBEMATOLOGICAL  INST. 

(Supreme  Court,  Appellate  Division,  First  Department    February  24,  1899.) 

1.  Action  bt  Employe— Wrongful  Discharge. 

In  an  action  for  the  breach  of  a  contract  of  employment,  defendant 
denied  plaintilTs  allegation  that  the  latter  was  wrongfully  discharged, 
and  alleged  as  separate  defenses  (1)  that  plaintiff  had  violated  his  con- 
tract so  that  he  was  subject  to  discharge,  and  (2)  that  he  had  Yoluntarlly 
resigned  his  employment  Held,  that  it  was  error  to  limit  defendant  to 
the  latter  defense,  Ck)de  Civ.  Proc.  §  507,  permitting  defendant  to  set  up 
as  many  defenses  as  he  has,  though  inconsistent  with  each  other. 

&  Same— Waiver  op  Error. 

The  fact  that  defendant  after  such  ruling,  offered  no  evidence  on  the 
defense  that  plaintiff  violated  his  contract,  and  was  liable  to  be  di»- 
charged,  does  not  affect  his  right  to  a  reversal  for  such  error. 

Api)eal  from  trial  term,  New  York  county. 

Action  by  James  D.  Conklin  against  John  H.  Woodbury  Derma- 
tological  Institute  for  the  breach  of  a  contract  of  employment.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  OBRIEN,  JJ. 

Benjamin  Patterson,  for  appellant 
Henry  B.  Twombly,  for  respondent 

RUMSEY,  J.  The  complaint  alleged  that  on  the  12th  of  December, 
1894,  one  Wehrly,  the  plaintiff's  assignor,  made  with  the  defendant 
a  contract  to  enter  into  its  employment  and  work  for  it  in  the  city 
of  St.  Louis;  that  Wehrly  paid  to  the  defendant  |1,000,  and  agreed 
to  conduct  the  business  of  the  defendant  in  that  city,  receiving  a  cer- 
tain percentage  of  the  profits,  to  keep  true  and  faithful  accounts  of  the 
money  received  and  expended,  to  obey  all  orders  of  the  defendant, 
to  give  his  whole  time  and  attention  to  the  performance  of  the  duties 
required  of  him  at  such  times  as  might  be  necessary  to  conduct  the 
business  of  the  office.  It  was  further  agreed  that,  if  the  defendant 
desired  to  dispense  with  the  services  of  the  plaintiffs  assignor  with- 
out assigning  a  good  reason  therefor,  it  should  repay  him  the  f  1,000, 
but,  should  the  defendant  be  compelled  to  dispense  with  such  services 
because  of  his  failure  to  keep  the  terms  of  his  agreement,  then  the 
defendant  should  not  be  required  to  pay  Wehrly  any  money  what- 
ever. The  complaint  alleged  the  payment  of  the  |1,000;  that  the 
plaintiff's  assignor  performed  all  his  duties,  and  all  the  conditions  of 
the  contract,  but  that  on  the  11th  of  February,  1896,  the  defendant 
illegally,  wrongfully,  and  without  good  reason  discharged  Wehrly, 
and  dispensed  with  his  services,  without  assigning  a  good  reason 
therefor.  The  plaintiff  further  alleged  the  demand  of  the  |1,000, 
and  the  refusal  to  pay.  The  complaint  further  alleged  that  the  con- 
tract was  assigned  by  Wehrly  to  the  plaintiff,  and  he  seeks  to  recover 
the  |1,000,  with  interest  from  the  day  of  the  discharge.  The  answer 
denied  that  Wehrly  well  and  faithfully  performed  all  the  duties  and 
matters  pertaining  to  the  proper  conduct  and  business  of  the  de- 
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fendaiit,  and  in  all  other  respects  duly  performed  all  other  conditions 
of  the  contract  on  his  part.  It  denied  the  allegation  that  the  de- 
fendant illegally,  wron^ully,  and  without  good  reason  discharged 
Wehrly  without  assigning  a  good  reason  therefor.  As  a  further  and 
separate  defense  it  set  up  aflBrmatively  that  Wehrly  violated  his  agree- 
ment in  many  respects,  which  are  more  particularly  specified  in  that 
defense,  but  not  necessary  her€f  to  refer  to.  For  still  another  separate 
defense  it  was  alleged  that  the  plaintiff's  assignor  left  the  employ 
of  the  defendant  without  being  discharged,  and  refused  longer  to 
continue  in  that  employ.  At  the  trial  the  plaintiff  gave  consider- 
able evidence  tending  to  show  that  Wehrly  performed  all  the  con- 
ditions of  the  contract  on  his  part  to  be  done.  This  evidence  was 
giv^i  without  any  objection,  and  without  any  suggestion  that  it 
was  not  competent  under  the  complaint.  After  the  evidence  of  the 
plaintiff  had  closed,  and  the  defendant  had  opened  his  case,  the  court 
called  to  the  attention  of  the  defendant's  counsel  the  fact  that  he 
had  pleaded  two  inconsistent  defenses, — one  that  it  had  a  sufficient 
reason  for  the  dischai^ing  of  the  plaintiff's  assignor,  and  the  other 
that  it  did  not  discharge  him  at  all.  It  was  claimed  by  the  defend- 
ant that  the  defenses  were  not  inconsistent,  but  the  court  held  that 
they  were,  and  limited  the  defendant  in  its  defense  to  evidence  that 
the  plaintifTs  assignor  himself  severed  the  connection  between  him- 
self and  the  company,  because,  as  the  court  said,  if  the  defendant  did 
not  discharge  him,  then  all  reasons  for  discharging  him  were  im- 
material. To  this  ruling  the  counsel  for  the  defendant  excepted.  In 
charging  the  jury  the  court  said  to  them  that  the  defendant  elected 
to  stand  upon  the  defense  that  the  plaintiff's  assignor  voluntarily  re- 
signed his  office,  and  the  question  submitted  was  simply  whether  he 
was  discharged  by  the  defendant,  or  whether  he  voluntarily  resigned 
his  employment;  the  court  saying  to  the  jury  that,  if  he  was  dis- 
charged, he  was  entitled  to  recover  the  |1,000,  but,  if  he  voluntarily 
resigned  his  employment,  he  was  not  entitled  to  recover.  The  coun- 
sel excepted  to  the  statement  of  the  court  that  the  defendant  elected 
to  stand  upon  the  one  defense,  and  asked  the  court  to  charge  that, 
if  the  plaintiff's  assignor  failed  to  perform  all  the  terms  and  condi- 
tions of  the  contract  on  his  part,  he  could  not  recover,  although  defend- 
ant discharged  him,  which  the  court  refused,  and  the  defendant's 
counsel  took  an  exception. 

It  is  quite  apparent  that  in  its  answer  the  defendant  had  alleged 
two  defenses,  either  of  which,  if  established,  was  a  complete  answer 
to  the  plaintiff's  case.  If  Dr.  Wehrly  left  the  service  of  the  defendant, 
then,  of  course,  he  could  not  recover  the  |1,000,  as  the  court  had 
charged  the  jury.  If  he  was  discharged  for  a  failure  to  keep  the  terms 
of  his  agreement,  then,  by  the  express  terms  of  the  contract,  he  was 
not  entitled  to  recover  the  |1,000.  The  complaint  alleged  that  Wehrly 
was  discharged  unlawfully,  wrongfully,  and  without  good  reason. 
This  was  denied  by  the  answer,  and,  not  only  was  it  denied,  but  the 
defendant  set  up  affirmatively  a  violation  of  the  terms  of  the  con- 
tract, which,  if  established,  would  make  the  discharge  legal,  and  re- 
lieve the  defendant  from  liability  to  pay  the  money.    This  defense,  as 
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was  conceded  on  the  trial,  was  sufficiently  pleaded.  It  is  a  rale  of 
pleading  established  by  the  Code,  as  construed  by  the  cases,  that  the 
defendant  is  entitled  to  set  up  as  many  defenses  as  he  has  (Code 
Civ.  Proc.  §  507),  although  those  defenses  may  be  inconsistent  with 
each  other  (Goodwin  v.  Wertheimer,  99  N.  ¥•,  149, 1 N.  E.  404;  Societa 
Italiana  Di  Beneficenza  v.  Sulzer,  138  N.  Y.  468,  472,  34  N.  E.  193). 
The  defendant  therefore  was  entitled  as  a  matter  of  right  to  prove 
not  only  that  Wehrly  left  its  service,  but  also  the  facts  which  it  had 
alleged  in  its  answer  tending  to  show  that  he  had  not  performed  the 
conditions  of  his  contract,  and  that  the  defendant  was  entitled  to  dis- 
charge him.  This  last  defense  he  was  not  permitted  to  prove,  and  for 
that  error  the  judgment  and  order  should  be  reversed. 

It  was  claimed  that  the  defendant  offered  no  evidence  bearing  upon 
that  question.  Even  had  this  been  the  case,  it  would  still  be  entitled 
to  an  opportunity  to  try  that  question.  When  the  court  had  ruled 
that,  because  the  defenses  were  inconsistent,  the  defendant  should 
not  be  permitted  to  insist  that  he  had  lawfully  discharged  Wehrly, 
the  defendant  was  not  called  upon  to  antagonize  the  court  by  insist- 
ing further  upon  its  right  to  establish  such  a  defense.  Not  only  was 
it  at  liberty  to  stand  upon  the  exception  which  it  took  to  the  ruling, 
but  it  was  the  duty  of  its  counsel,  after  that  ruling  had  been  un- 
qualifiedly made,  to  receive  it  as  the  law  of  the  case  for  the  purposes 
of  the  trial,  and  to  try  the  case  upon  the  lines  indicated  by  the  court, 
subject,  of  course,  to  its  right  to  insist,  upon  an  appeal,  that  the  ex- 
ception was  well  taken,  and  that  it  had  the  right  to  present  to  the 
jury  all  the  defenses  contained  in  its  answer.  As  it  was  deprived  of 
that  right,  the  judgment  and  order  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur* 


(37  App.  Div.  575.) 

FISCHER  V.  METROPOLITAN  LIFE  INS.  CO, 

(Supreme  Court,  Appellate  Division,  First  Department    February  17,  1809.> 

1.  Life  Insurance— Forfeitubb  of  PoiiIct— Pleading. 

Laws  1892,  c.  690,  |  92,  provides  that  no  life  Insurance  poUcy  shaU  be 
forfeited  for  nonpayment  of  any  premium,  unless  a  notice  stating  its 
amount,  and  when  and  where  due,  is  mailed  to  the  insured  prior  to  the 
date  of  payment.  Held  that,  where  a  company  r^ies  on  a  forfeiture  for 
nonpayment  of  premiums  as  a  defense  to  an  existing  policy,  it  must  al- 
lege both  that  the  premiums  were  not  paid,  and  that  the  statutory  notice 
was  served  before  the  policy  was  declared  forfeited. 

2.  SAMB—NOTigB  FOR   PAYMENT   OF    PREMIUMS— AFFIDAVIT   OF    OFFICER— EVI- 

DENCE. 

Under  2  Rev.  St  (9th  Ed.)  p.  1175,  providing  that  the  affidavit  of  any 
officer  of  an  Insurance  corporation  authorized  to  mail  notice  of  the  time 
of  payment  of  dues,  required  by  Laws  1892,  c  690,  §  92,  that  such  notice 
was  mailed,  shall  be  presumptive  evidence  that  notice  was  given,  such 
affidavit  cannot  be  received  in  evidence  where  the  only  proof  that  it  wa» 
made  by  the  proper  officer  is  contained  in  the  affidavit  itseU, 

Ingraham,  J.,  dissenting. 

Appeal  from  trial  term.  New  York  county* 
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Action  by  Elise  Fischer  against  the  Metropolitan  life  Insurance 
Company.  From  a  judgment  for  defendant,  and  an  order  denying  a 
motion  for  new  trial,  pl^Sntiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  engraham,  jj. 

George  P.  Foulk,  for  appellant. 
C.  N.  Bovee,  for  respondent. . 

RUMSEY,  J.  On  the  22d  day  of  January,  1895,  the  Metropolitan 
Life  Insurance  Company  issued  to  the  plaintiff  its  policy  of  insurance 
upon  the  life  of  Wilhelm  Fischer  for  the  amount  of  |1,000,  to  be  paid 
to  the  plaintiff  upon  the  death  of  the  insured.  The  insured  died  on 
the  7th  day  of  February,  1897.  The  proofs  of  loss,  in  the  form  re- 
quired by  the  pc^icy,  were  duly  made  out  and  delivered  to  the  defend- 
ant on  the  18th  day  of  February,  1897,  but  the  defendant  refused  to 
receive  them,  and  thereupon  this  action  was  brought  to  recover  the 
amount  to  which  the  plaintiff  claimed  to  be  entitled  upon  the  policy. 
A  copy  of  the  policy,  with  all  the  conditions,  was  made  a  part  of  the 
<^omplaint,  and  set  out  in  full  in  that  paper.  The  answer  admitted 
that,  at  the  time  mentioned  in  the  complaint,  the  defendant  entered 
into  a  contract  of  insurance  in  writing  with  Wilhelm  Fischer,  of  which 
a  true  copy  was  set  out  in  the  complaint.  It  contained  a  denial  of 
certain  other  allegations  of  the  complaint,  one  of  which  was  that 
Wilhelm  Fischer  performed  all  the  terms  and  conditions  of  the  con- 
tract of  insurance  to  be  done  and  performed  by  him.  In  addition  to 
the  denials,  the  defendant  alleged,  as  a  further  and  separate  defense, 
the  issuing  of  the  policy  of  insurance,  which  was  stated  to  have  been 
issued  and  accepted  upon  the  express  condition  that,  if  any  premium 
or  installment  of  premium  upon  the  policy  should  not  have  been  paid 
on  or  before  the  date  it  became  due,  the  policy  should  thereupon 
be  and  become  void,  and  all  premiums  paid  thereon  should  be  forfeited 
to  the  company.  It  was  further  alleged  that  on  the  22d  day  of  April, 
1896,  there  became  due  to  the  defendant,  as  a  quarter-annual  premium 
on  that  policy,  the  sum  of  |6.71,  which  was  not  paid.  It  further  al- 
lied that  no  premiums  on  that  policy  had  been  paid  since  the  22d  of 
January,  1896,  '^whereby,  by  the  terms  and  conditions  of  said  policy, 
the  same  became,  on  the  said  22d  of  April,  1896,  null,  void,  and  of  no 
effect,  and  all  premiums  previously  paid  on  said  -policy  became  for- 
feited to  tiie  company."  Upon  the  trial,  after  the  plaintiff  had  rested 
her  case,  the  defendant  proved  that  the  last  premium  paid  on  the  poli- 
cy was  paid  on  the  22d  day  of  January,  1896.  It  further  proved  that 
on  the  26th  of  July,  1896,  the  policy  was  declared  lapsed  by  the  de- 
fendant. There  was  then  offered  in  evidence  by  the  defendant  a  no- 
tice and  affidavit,  claimed  to  be  such  as  is  required  by  section  92 
of  the  insurance  law  (Laws  1892,  c.  690).  To  this  evidence  the  plain- 
tiff objected  upon  the  ground  '^that  the  sending  of  this  notice  was  not 
alleged  in  the  answer;  that  the  evidence  offered  was  incompetent, 
irrelevant,  and  immaterial,  and  does  not  comply  with  the  statute  as 
to  an  affidavit  that  is  permissible  in  such  a  case."  This  objection  was 
overruled  and  the  evidence  admitted,  and  the  plaintiff  thereupon  ex- 
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cepted.  The  question  preseDted  arises  upon  this  ruling  of  the  court. 
It  is  claimed  bj  the  plaintiff  that  the  forfeiture  of  the  policy  con- 
stituted an  affirmative  defense  in  the  nature  of  a  confession  and  avoid- 
ance, and  that,  to  enable  the  defendant  to  take  advantage  of  that 
defense,  all  the  facts  necessary  to  constitute  a  forfeiture  must  be  set 
up  in  the  answer;  that  one  of  those  facts  was  the  service  of  a  notice 
required  by  the  statute,  because,  until  that  notice  was  served,  the 
company  had  no  right  to  declare  ihe  policy  forfeited;  and  that,  as  the 
service  of  this  notice  was  not  alleged  in  the  answer,  proof  of  it  should 
not  have  been  received-  There  can  be  no  doubt  tiiat  the  point  was 
sufficiently  raised  by  the  objection  taken  on  the  part  of  the  plaintiff 
when  the  affidavit  was  offered.  As  no  application  for  leave  to  amend 
was  made  by  the  defendant,  the  plaintiff  was  entitled  to  a  ruling  upon 
the  pleadings  as  they  stood,  and  if,  under  those  pleadings,  this  evidence 
was  not  competent,  the  exception  was  well  taken,  and  the  plaintiff 
was  entitled  to  stand  upon  it,  and  to  have  her  case  judged  by  the 
sufficiency  of  the  pleadings  as  they  were  presented  to  the  court  upon 
the  trial.  Besides  many  other  conditions,  the  policy  contains  a  pro- 
vision that,  if  any  premium  or  installment  of  premium  shall  not  be 
paid  on  or  before  the  date  when  it  becomes  due,  the  policy  shall  be  and 
become  void,  and  all  premiums  paid  thereon  shall  be  forfeited  to  the 
company,  except  under  certain  conditions,  which  are  not  necessary  to 
be  mentioned  here.  At  the  time  the  policy  was  issued,  there  was  in 
force  in  this  state  section  92  of  the  insurance  law,  referred  to  above, 
which  provided  that  no  life  insurance  corporation  doing  business  in 
this  state  should  declare  forfeited  or  lapsed  any  polipy  thereafter 
issued  or  renewed,  nor  should  any  such  policy  be  forfeited  or  lapsed 
by  reason  of  nonpayment,  when  due,  of  any  premium  or  installment,  or 
any  portion  thereof,  required  by  the  terms  of  the  policy  to  be  paid — 

"Unless  a  written  or  printed  notice  stating  the  amount  of  such  premium.  In- 
terest, installment  or  portion  thereof,  due  on  such  poUcy,  the  place  where  it 
should  be  paid,  and  the  person  to  whom  the  same  is  payable,  shall  be  duly 
addressed  and  mailed  to  the  person  whose  life  is  insured,  or  the  assignee  of 
the  policy.  If  notice  of  the  assignment  has  been  given  to  the  corporation,  at 
his  or  her  last  known  post-office  address,  postage  paid  by  the  corporation, 
or  by  an  officer  thereof,  or  person  appointed  by  it  to  coUect  such  premium, 
at  least  fifteen  and  not  more  than  forty-five  days  prior  to  the  day  when  the 
same  Is  payable.  The  notice  shall  also  state  that  unless  such  premium,  in- 
terest, installment,  or  portion  thereof,  then  due,  shall  be  paid  to  the  corpora- 
tion, or  to  a  duly  appointed  agent  or  person  authorized  to  collect  such  premium 
by  or  before  the  day  it  falls  due,  the  poUcy  and  all  payments  thereon  wiU  be- 
c<»ne  forfeited  and  void,  except  as  to  the  right  to  a  surrender  value  or  paid- 
up  policy  as  in  this  chapter  provided.  If  the  payment  demanded  by  such 
notice  shall  be  made  within  its  time  limited  therefor,  it  shaU  be  taken  to  be 
in  fuU  compliance  with  the  requirements  of  the  policy  in  respect  to  the  time 
of  such  payment;  and  no  such  policy  shall  in  any  case  be  forfeited  or  declared 
forfeited  or  lapsed,  until  the  expiration  of  thirty  days  after  the  mailing  of 
such  notice."    2  Rev.  St.  (9th  Ed.)  p.  1174. 

As  the  policy  in  question  was  issued  after  this  statute  was  passed, 
the  conditions  of  the  policy  are  controlled  by  the  provisions  of  the 
statute,  and  there  could  be  no  forfeiture  until  the  company  had  served 
the  notice  required  by  this  statute,  and  the  Insured  had  had  his  30 
days  given  by  the  statute  to  pay  the  arrears  of  the  premiums.     To 
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that  extent  the  express  conditions  of  the  policy  were  altered  by  the 
proYisions  of  the  statute.  This  alteration  not  only  worked  this 
change  in  the  absolute  right  of  the  parties,  but  it  made  a  very  con- 
siderable change  as  to  the  proof  necessary  to  be  offered  by  the  plain- 
tiff to  entitle  her  to  recover  upon  the  policy.  The  effect  of  the  statute 
wsB  that,  after  a  policy  had  once  been  issued,  no  act  of  the  insured, 
by  way  of  omission  to  pay  the  premium,  could  of  itself  work  a  for- 
feiture of  the  policy.  So  far  as  it  was  concerned,  the  contract  was 
a  permanent  one  until  some  act  of  the  defendant  had  been  done  by  way 
of  putting  an  end  to  it.  Therefore,  when  any  one  entitled  to  sue  upon 
it  had  occasion  to  bring  an  action,  he  was  not  compelled,  as  a  condi- 
tion of  making  out  his.  cause  of  action,  to  show  that  the  payment  of 
the  premiums  had  continued  after  the  policy  had  once  taken  effect, 
because,  by  the  express  terms  of  the  statute,  the  policy  remained  a 
valid  instrument  between  the  parties  until,  after  a  default  in  the  pay- 
ment of  the  premiums,  the  company  had  served  the  notice  and  taken 
certain  action  which  was  prescribed  by  this  statute.  As  was  said 
by  the  court  of  appeals  in  Baxter  v.  Insurance  Co.,  119  N.  Y.  450,  455, 
23  N.  E.  1048,  the  contract  is  not  impaired  by  a  failure  to  pay  the 
premiums  on  the  day  fixed,  but  by  a  failure  to  pay  within  30  days  after 
the  statutory  notice  had  been  served.  The  statute  prescribes  this 
notice  as  a  necessary  condition  of  forfeiture,  and,  unless  it  was  served, 
the  insured  was  not  in  default,  because  payment  within  30  days  after 
the  notice  is  to  be  taken  as  a  full  compliance  with  conditions  as  to  the 
payment  of  the  premium.  The  allegation  of  the  complaint,  therefore, 
that  the  policy  was  an  existing  policy,  was  sufficiently  established  by 
the  policy  when  read  in  the  light  of  the  statute. 

Before  the  defendant  could  raise  any  question  in  regard  to  the 
nonpayment  of  the  premium,  it  was  necessary  to  show  that  it  had  com^ 
plied  with  the  statute  by  serving  the  notice,  as  this  step  was  essential 
to  put  the  insured  in  default  or  to  raise  any  point  based  on  his  omis- 
aon  to  paj  the  premium.  It  was  admitted  by  the  pleadings  that  the 
policy  was  issued  as  alleged  in  the  complaint.  The  plaintiff  began 
the  trial  of  the  action,  tiierefore,  with  a  conclusive  admission  that 
there  was  at  one  time  a  valid  contract  of  insurance  between  herself 
and  the  Pendant;  and  the  burden  of  showing  that  the  contract  was 
invalid  was  imposed  upon  the  defendant.  Under  the  Code  of  Pro- 
cedure, it  haB  been  settled  for  many  years  that  whenever  it  is  necessary 
for  the  defendant,  by  way  of  defense,  to  show  any  fact  which,  start- 
ing with  the  proposition  that  there  has  been  a  valid  contract  between 
parties,  proposes  to  defend  a  claim  under  it  by  establishing  a  subse- 
quent performance  or  a  subsequent  forfeiture  of  it,  such  performance 
or  forfeiture  is  an  affirmative  defense,  and  must  be  affirmatively  set 
ont  before  it  can  be  proved.  This  doctrine  was  established  in  the 
case  of  McKyring  v.  Bull,  16  N.  Y.  297,  and  the  argument  is  so  well 
stated  by  Judge  Selden  in  that  case  that  it  is  not  necessary  to  be 
repeated  here.  The  forfeiture  of  this  policy  was  an  affirmative  de- 
fense. It  could  only  be  established  by  proof  of  the  facts  which  war- 
ranted it.  Those  facts  were  two  in  number.  One  was  that  the 
premiums  had  not  been  paid;  the  other  was  that  the  notice  required 
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by  the  statute  had  been  served  more  than  30  days  before  the  polipy  had 
been  declared  forfeited.  It  was  just  as  necessary  to  prove  one  of 
those  facts  as  the  other,  because  both  of  them  together  were  required 
to  constitute  a  forfeiture.  No  one  would  claim  that  it  was  not  neces- 
sary to  allege  in  this  affirmative  defense  that  there  had  been  a  failure 
to  pay  the  premiums,  but  a  failure  to  pay  the  premium  is  no  more  nec- 
essary to  constitute  the  forfeiture  than  the  service  of  the  notice;  and, 
if  it  was  necessary  to  allege  one,  it  just  as  clearly  was  necessary  to 
allege  the  other.  Under  the  rule  laid  down  in  the  case  last  above 
cited,  the  affirmative  defense  must  have  been  set  up  before  the  de- 
fendant could  have  any  benefit  from  it  It  was  not  sufficient  to  set 
it  up  in  part,  but  it  must  be  fully  set  out  in  the  answer,  so  that  the 
plaintiff  might  know  precisely  what  was  claimed  to  constitute  a  for- 
feiture. All  that  she  was  notified  of  by  this  answer  was  that  her  hus- 
band had  not  paid  the  premium.  Looking  at  the  statute,  she  must 
have  known,  of  course,  that  that  was  entirely  insufficient  to  warrant 
the  forfeiture  of  the  policy,  and  she  was  entitled  to  stand  upon  that 
insufficiency,  in  the  absence  of  any  allegation  that  the  notice  had  been 
served,  which  put  upon  him  the  duty  of  paying  it  within  30  days.  In- 
deed, the  allegation  of  notice  was  the  much  more  important  of  ^e  two, 
because  that  was  the  transaction  which  put  Wilhelm  Fischer  in  de- 
fault, and  of  which,  in  the  nature  of  things,  this  plaintiff  could  have 
had  no  knowledge  or  any  intimation  of  its  existence  unless  it  was  set 
out  in  the  answer.  She  came  into  court,  therefore,  for  the  trial  of 
this  case,  without  any  notice  that  she  would  be  called  upon  to  meet 
an  important  fact  not  within  her  knowledge,  and  therefore  we  must 
assume  she  was  utterly  unprepared  to  make  any  proof  in  regard  to  it, 
because  it  was  not  alleged  It  is  to  be  noticed  that  the  statute  not 
only  says  that  no  company  shall  declare  a  policy  forfeited,  but  that 
no  policy  shall  be  forfeited.  The  allegation,  therefore,  not  only  lies 
as  the  basis  of  a  declaration  of  the  forfeiture,  but  the  existence  of  the 
service  of  the  notice  is  the  foundation  of  the  right  to  forfeit,  and,  for 
that  reason,  proof  of  it  is  absolutely  essential.  Under  the  statute  as 
it  then  existed,  therefore,  it  was  not  necessaiy  for  the  plaintiff  to 
prove  fhe  payment  of  the  premiums,  and  proof  that  they  were  not 
paid  would  not  establish  the  forfeiture  of  the  policy,  because,  by  the 
express  provisions  of  the  statute,  the  failure  to  pay  the  premium  does 
not  forfeit  the  policy.  Therefore,  if  the  defendant  had  disproved  the 
fact  of  the  payment  of  the  premium,  it  would  not  yet  have  been  in  a 
situation  to  forfeit  this  policy,  for  the  nonpayment  of  the  premium 
worked  no  such  result.  The  only  effect  of  the  nonpayment  of  the 
premium,  under  the  condition  of  the  law  as  it  existed  at  the  time  of 
this  trial,  was  that  it  served  as  a  foundation  for  subsequent  acts  of 
the  defendant  from  which  a  forfeiture  might  accrue.  But  proof  of  the 
doing  of  those  acts  did  not  in  any  way  disprove  or  contradict  any 
statement  that  the  plaintiff  had  complied  with  the  conditions  of  the 
policy.  Therefore,  even  had  it  been  necessary  to  offer  to  prove  such 
a  compliance,  it  would  not  have  opened  the  door  for  any  further  proof 
by  the  defendant  than  to  contradict  the  fact  of  the  payment,  and  that 
was  not  suffioient  to  warrant  the  f orfeiture» 
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But  the  plaintiff  was  not  called  npon,  as  the  law  stood  at  the  time 
the  policy  was  issued,  and  at  the  time  of  the  trial,  to  prove  the  fact 
of  the  payment  of  the  premium  at  all.  That  the  policy  was  issued 
as  an  existing  contract  between  the  parties  was  admitted  by  the  plead- 
ing, and  the  effect  of  the  statute  was  that  that  contract  which  had 
taken  effect  between  the  parties  remained  a  good  and  sufficient  con- 
tract until  a  notice  had  been  served  requiring  the  payment  of  the 
premiums.  Baxter  v.  Insurance  Co.,  44  Hun,  184,  186;  Id.,  119 
X.  Y.  450,  455,  23  N.  E.  1048.  Therefore,  even  had  the  issuing  of  the 
poli<7  been  denied,  all  that  the  plaintiff  would  have  been  required  to 
do  under  this  statute  was  to  put  the  policy  in  evidence.  But  the 
issuing  of  the  policy  was  admitted.  Therefore,  the  plaintiff  was  not 
called  upon,  by  way  of  establishing  the  contract,  to  make  any  proof 
whatever,  and  it  could  only  be  overthrown  by  affirmative  proof  on  the 
part  of  the  defendant,  given  under  a  proper  pleading.  The  fact  that 
the  plaintiff  alleged  a  performance  of  the  conditions  did  not  make  it 
necessary  to  prove  any  such  performance,  except  so  far  as  such  proof 
might  be  essential  to  constitute  a  cause  of  action.  If  any  such  essen- 
tial  fact  was  admitted,  the  plaintiff  was  not  called  upon  to  prove  it 
at  aU,  nor  could  the  defendant  disprove  it,  having  admitted  it  in  its 
answer.  A  fact  alleged  in  the  complaint,  which  was  not  essential 
to  establish  the  cause  of  action,  could  not  be  disproved  under  the 
general  denial,  had  one  been  pleaded,  because. the  only  evidence  which 
the  defendant  has  the  right  to  give  under  a  general  denial  is  such  as 
controverts  any  fact  necessary  to  be  established  by  the  plaintiff  to 
authorize  a  recovery^  but  not  one  to  prove  a  defense  founded  upon 
new  matter.  Weaver  v.  Barden,  49  N.  Y.  286,  297;  McKyring  v. 
Bull,  16  N.  Y.  297.  In  no  aspect  of  these  pleadings,  therefore,  was 
this  evidence  admissible,  and  therefore  the  plaintiff's  exception  was 
well  taken. 

But  we  think  that  the  affidavit  offered  in  evidence  was  not  compe- 
tent for  another  reason.     The  statute  prescribes: 

'The  affidavit  of  any  officer,  clerk  or  agent  of  the  corporation,  or  of  any  one 
aothorlsed  to  maU  such  notice,  that  the  notice  required  by  this  section  has 
been  duly  addressed  and  mailed  by  the  corporation  issuiug  such  policy  shall 
be  presumptiTe  evidence  that  such  notice  has  been  duly  giyen/*  2  Rev.  St. 
(9th  Ed.)  p.  1175. 

The  only  proof  in  the  case  that  this  affidavit  was  made  by  one  of 
the  persons  mentioned  in  that  statute  was  contained  in  the  afficbvit 
itself.  We  think  that  that  was  not  sufficient  to  warrant  the  admis- 
sion of  the  affidavit  in  evidence.  Except  as  otherwise  authorized  by 
statute,  only  common-law  evidence  can  be  given  upon  the  trial  of  an 
action.  It  is  undoubtedly  true  that  the  rules  of  evidence  in  that  re- 
gard are  subject  to  modification  and  control  by  the  legislature,  and 
that  body  may  declare  an  affidavit,  or  any  other  certificate  or  state- 
ment, prima  facie  evidence  of  any  fact  necessary  to  be  proved.  How- 
ard V.  Moot,  64  N.  Y.  262.  But  for  the  statute,  the  proof  of  the  serv- 
ice of  this  notice  could  only  be  made  by  the  testimony  of  a  witness 
who  should  be  produced  upon  the  trial,  and  be  subject  to  cross-ex- 
amination; but  it  was  competent  for  the  legislature  to  say  that  an 
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a£9daTit  might  be  used  as  evidence  of  the  fact  of  this  serrice.  Such  a 
rule,  however,  would  be  in  derogation  of  the  common-law  rule,  and 
therefore  must  be  strictly  construed,  within  the  wdl-settled  rules  a» 
to  the  interpretation  of  statutes.  If  the  legislature  prescribes  that 
the  aflSdavit  to  be  presented  in  proof  of  the  fact  must  be  an  affidavit 
made  by  a  certain  person,  that  affidavit  can  be  read  only  when  proof 
shall  have  been  given  that  the  person  making  it  was  the  person  pre- 
scribed by  the  statute,  and,  until  that  proof  has  been  given  in  the 
case,  the  affidavit  is  not  competent  evidence.  When  that  proof  ha» 
been  given,  the  affidavit  becomes  competent  because  the  fact  nec- 
essary to  make  it  competent  has  been  shown  to  exist.  So  long 
as  that  fact  is  not  in  the  case,  the  affidavit  is  not  competent  evi- 
dence within  the  statute.  The  legislature  undoubtedly  might  have 
prescribed  that  a  statement  of  that  fact  in  the  affidavit  might  be 
received  as  evidence  of  the  competency  of  the  person  who  made  it. 
It  has  not  made  any  such  provision.-  It  has  prescribed  that  an 
affidavit  made  by  a  certain  person  shall  be  presumptive  evidence  of 
the  giving  of  the  notice,  but  it  has  not  prescribed  that  the  statement 
in  the  affidavit  that  the  person  making  it  has  the  qualifications  re- 
quired by  the  statute  to  make  the  affidavit  competent  shall  stand  in 
place  of  common-law  evidence  of  that  competency,  which  it  is  nec- 
essary to  prove  before  the  affidavit  is  received.  Whenever  the  ex- 
istence of  a  fact  is  necessary  to  be  shown  to  make  some  other  fact 
competent,  common-law  evidence  of  the  first  fact  is  required.  The 
fact  to  make  this  affidavit  competent  was  that  the  person  making  it 
was  one  authorized  to  mail  the  notice.  Until  that  fact  was  proved, 
the  affidavit  was  not  within  the  statute,  and  could  not  stand  in  the 
place  of  common-law  evidence.  Therefore,  when  the  objection  was 
taken  that  the  affidavit  was  not  sufficient,  it  was  well  taken,  and  the 
affidavit  should  have  been  excluded,  and  for  that  reason  also  the 
plaintiff's  objection  was  improperly  overruled. 

For  this  error,  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  result  of 
the  action.    All  concur,  except  INGRAHAM,  J.,  dissenting. 

BARRETT,  J.  I  concur  in  the  conclusion  arrived  at  by  Mr.  Jus- 
tice RUMSEY,  and,  in  the  main,  with  his  reasoning.  The  case  should 
be  treated  as  though  the  law  were  incorporated  in  the  policy,  and  its 
provisions  interwoven  with  the  terms  and  conditions  of  the  contract. 
The  courts  take  judicial  notice  of  public  statutes.  It  is  not  necessary 
to  plead  them,  for  it  cannot  be  necessary  to  plead  what  it  is  not  nec- 
essary to  prove.  Consequently,  the  plaintiff's  position  is  the  same  as 
though  the  statute  thus  embodied  in  the  contract  were  pleaded  in  her 
complaint.  When  she  alleged  performance  of  the  terms  and  condi- 
tions of  the  contract,  she  simply  pleaded  performance  of  what  was 
essential  to  her  right  of  action, — that  is,  to  those  terms  and  conditions 
upon  the  performance  of  which  the  defendant's  liability  rested.  As 
to  the  premium,  the  allegation  of  performance  was,  in  effect,  an  alle- 
gation of  payment  at  the  time  specified  in  the  policy,  upon  the  re- 
minder to  the  assured  contemplated  by  the  statute.     As  to  that  re- 
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minder,  the  plaintiff  was  not  bound  to  allege  that  It  was  not  given. 
She  was  not  required  to  allege  and  prove  a  negative,  namely,  that 
the  defendant  had  not  mailed  the  notice,  as  required  by  the  statute. 
The  defendant  clearly  had  the  affirmative  on  this  head.  The  statute 
declared  that  there  should  be  no  forfeiture  until  it  did  a  certain  thing. 
It  was  for  it  to  plead  and  prove  the  doing  of  that  thing.  The  affi- 
davit should,  therefore,  have  been  rejected.  I  also  agree  that  there 
should  have  been  independent  common-law  proof  that  Ooulden  was 
an  officer,  clerk,  or  agent  of  the  corporation,  or  authorized  to  mail 
the  notice.  But  the  plaintiff  did  not  take  this  objection.  Her  ob- 
jection was  that  the  affidavit  was  incompetent,  irrelevant,  and  im- 
material, and  that  it  did  not  comply  with  the  statute.  These  objec- 
tions were  untenable.  If  the  plaintiff  had  pointed  out  the  specific 
objection  that  the  affidavit,  even  if  competent  and  material,  was  not 
admissible  until  conmion-law  proof  was  furnished  of  Ooulden's  •  au- 
thority, that  objection  could  at  once  have  been  met  with  the  requisite 
proof  as  to  such  authority.  I  place  my  concurrence  in  the  reversal, 
therefore^  upon  the  point  that  the  mailing  of  the  notice  was  not 
pleaded.  - 

INORABAM,  J.  (dissenting).  The  only  question  presented  on  this 
appeal  is  as  to  the  admissibility  of  the  affidavit  of  one  G.  J.  Ooulden, 
onder  section  92  of  chapter  690  of  the  Laws  of  1892.  The  action  is 
broaght  to  recover  on  a  policy  of  life  insurance,  whereby  the  defendant 
insured  the  life  of  one  Wilhelm  Fischer.  The  complaint  alleges  that 
the  said  Wilhelm  Fischer,  mentioned  in  said  polipy  of  insurance,  duly 
performed  all  the  terms  and  conditions  of  said  contract  of  insurance 
on  his  part  to  be  done  and  performed.  The  answer  admits  the 
issuance  of  the  policy,  but  denies  the  allegation  just  referred  to,  and 
alleges  as  a  separate  defense  that  the  said  policy  was  issued  and 
accepted  upon  the  express  condition  in  writing,  set  forth  in  the  agree- 
ment between  the  parties,  that,  if  any  premium  or  installment  of 
premium  upon  said  policy  should  not  be  paid  on  or  before  the  date 
it  became  due,  the  policy  should  thereupon  be  and  become  void,  and 
all  premiums  paid  tiiereon  should  be  forfeited  to  the  company;  that 
on  the  22d  day  of  April,  1896,  there  became  due  and  payable  to  the 
defendant  company,  as  a  quarter-annual  premium  on  said  policy,  the 
sum  of  f6.71;  that  the  said  premium  has  not  been  paid,  nor  any  part 
thereof;  that  no  premiums  on  said  policy  of  insurance  were  paid  sub- 
sequent to  the  22d  day  of  January,  1896,  whereby,  under  tie  terms 
and  conditions  of  said  policy,  the  same  became  on  the  said  22d  day 
of  April,  1896,  null  and  void  and  of  no  effect,  and  all  prenuums  pre- 
viously paid  on  said  policy  became  forfeited  to  the  company.  The 
plaintiff  put  the  policy,  and  the  written  application  therefor,  signed 
by  the  insured,  in  evidence.  By  the  conditions  upon  which  the 
policy  was  issued,  and  to  which  by  its  terms  it  was  subject,  it  was 
provided  that,  ^'if  any  premium  or  installment  of  premium  upon  this 
policy  shall  not  be  paid  on  or  before  the  date  it  becomes  due,  this 
policy  shall  thereupon  be  and  become  void,  and  all  premiums  paid 
thereon  shall  be  forfeited  to  the  company."    The  defendant  introduced 
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evidence  from  which  it  appeared  that  the  last  premium  paid  on  the 
policy  was  paid  January  22, 1896;  that  in  July,  1896,  the  policy  was 
declared  forfeited  by  the  defendant;  and  that  the  insured  died  in  the 
city  of  Brooklyn  on  the  7th  day  of  February,  1897.  The  defendant 
then  offered  in  evidence  the  affidavit  of  one  Gtoulden,  who  deposed 
that  he  was  an  employ^  of  the  Metropolitan  Life  Insurance  Company 
(the  defendant);  that  it  was  his  duty  to  mail  to  policy  holders  notices 
calling  their  attention  to  the  fact  that  premiums  were  due  upon  their 
policies,  and  naming  the  places  where  tliese  premiums  should  be  paid; 
that  on  the  26th  day  of  March,  1896,  he  prepared  a  written  notice  stat- 
ing that  the  amount  of  the  premium  which  would  be  due  on  the  22d 
day  of  April,  1896,  upon  the  policy  described  in  the  complaint  on  the 
life  of  the  said  Wilhelm  Fischer,  was  |6.71;  that  said  notice  was  in- 
closed in  an  envelope  addressed  to  said  Fischer  at  his  residence  in  the 
city  of  Brooklyn;  that  deponent  prepaid  the  postage  on  said  letter, 
and  mailed  the  same  at  the  New  York  post  office  on  the  26th  day  of 
March,  1896.  This  affidavit  was  objected  to  by  the  plaintiff  upon 
the  ground  that  there  was  no  defense  set  up  in  the  answer  as  to 
sending  any  notice  such  as  was  required  by  law;  that  the  affidavit 
was  incompetent,  irrelevant,  and  immaterial,  and  did  not  comply 
with  the  statute  as  to  an  affidavit  that  is  permissible  in  such  a  ca£»e. 
This  objection  was  overruled,  and  the  plaintiff  excepted;  and  this  ex- 
ception presents  the  only  question  upon  this  appeal.  There  is  no 
question  presented  as  to  whether  the  evidence  established  the  defense 
or  justified  a  verdict  for  the  defendant.  If  this  affidavit  was  compe- 
tent evidence  for  any  purpose,  then  the  objection  was  properly  over- 
ruled. 

As  to  the  first  objection  taken  by  the  plaintiff  to  the  affidavit,  we 
think  it  was  properly  overruled.  The  policy,  upon  its  face,  required  the 
payment  of  the  premiums  upon  the  days  named,  and  was  issued  in 
consideration  of  the  payment  thereof;  and  the  condition  upon  which 
the  policy  was  issued,  and  which  was  made  a  part  of  the  policy,  was 
that  the  failure  to  pay  any  premium  on  or  before  the  day  it  became 
due  should  render  the  policy  void.  It  would  seem  that,  to  entitle  the 
plaintiff  to  recover,  it  was  necessary  to  allege  and  prove  that  the  in- 
sured had  complied  with  the  conditions  of  the  policy  on  his  part.  As- 
suming this  obligation,  the  plaintiff  alleged  in  her  complaint  that  the 
assured  duly  peiSormed  all  the  terms  and  conditions  of  said  contract 
of  insurance  on  his  part  to  be  done  and  performed.  This  was  an 
express  allegation  of  performance.  This  allegation  the  defendant 
denied,  and  set  up  the  provisions  of  the  policy  by  which  it  became 
void  upon  the  failure  of  the  insured  to  pay  any  premium  required  to  be 
paid,  and  alleged  that,  by  reason  of  the  failure  of  the  assured  to  pay 
«uch  premium,  the  policy  did  become  void.  The  issue  presented, 
therefore,  was  whether  the  assured  had  performed  all  the  terms  and 
conditions  of  the  policy,  and  whether,  by  his  failure  to  pay  the 
premiums  which  became  due  subsequent  to  January  22,  1896,  the 
policy,  by  its  terms,  had  become  void.  Under  the  policy,  no  action 
of  the  company  was  required  to  avoid  it  upon  the  failure  of  the  assured 
to  pay  the  premiums  required  to  be  paid.     By  force  of  the  provisioiis 
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of  the  policy  itself,  upon  a  failure  to  pay  a  premium  when  due,  the 
obligation  of  the  defendant  ceased,  and  there  was  no  liability  under 
the  policy.  It  was  this  contract  that  the  parties  had  made,  and  it  is 
this  contract  that  we  are  to  enforce.  By  the  terms  of  the  policy  the 
performance  of  this  condition,  viz.  the  payment  of  the  premiums,  was 
a  condition  precedent  to  any  liabUity  of  the  defendant  upon  the  death 
of  the  assured;  and,  the  plaintiff  having  alleged  the  performance,  and 
such  allegations  having  been  denied  by  the  answer,  the  plaintiff,  on 
the  trial,  must  establish  performance.  Code,  §  533;  La  Chicotte  v. 
Electric  Co.,  15  App.  Div.  384,  44  N.  Y.  Supp.  75.  In  the  case  of 
Bogardus  v.  Insurance  Co.,  101  N.  Y.  334,  4  N.  E.  522,  it  was  ex- 
pressly held  that  in  that  action  upon  a  life  insurance  policy,  where  it 
was  provided  that,  ''if  the  premiums  as  above  stipulated  shall  not  be 
paid,  then  and  in  every  such  case  this  company  shall  not  be  liable  for 
the  payment  of  the  sum  aforesaid,  or  any  part  thereof,  and  the  policy 
shall  cease  and  determine,''  the  plaintiff  was  bound  to  allege  and 
prove  the  payment  of  the  premium,  to  sustain  a  cause  of  action. 
Buger,  C.  J.,  in  delivering  the  opinion  of  the  court,  says: 

"The  contract*  as  pleaded,  provides  for  the  regular  payment  by  the  assured 
of  the  aminal  premiums,  and  such  payments  are  made  the  condition  of  any 
claim  thereunder,  and  the  nonpayment  of  such  premiums  causes  the  policy 
to  become  null  and  void,  and  forfeits  to  the  company  all  payments  made 
thereon.  These  conditions  were  lawful,  the  parties  were  competent  to  enter 
into  them,  and,  unless  performance  or  its  equivalent  is  alleged,  the  plaintiff 
has  faUed  to  state  a  good  cause  of  action,  and  must  abide  by  the  case  as 
shown  by  her  complaint" 

See,  also,  Mathews  v.  Insurance  Co.,  11  N.  Y.  11. 

It  does  not  appear  from  the  record  what  evidence  the  plaintiff  sub- 
mitted to  prove  this  allegation  of  the  complaint,  but,  the  plaintiff 
being  bound  to  allege  and  prove  the  performance  of  the  conditions 
upon  which  any  obligation  of  the  defendant  could  be  predicated,  the 
defendant  was  entitled  to  prove  that  such  allegation  was  not  true, 
and  that  the  assured  had  failed  to  perform  the  conditions  provided  for 
m  the  policy,  and  to  pay  the  premiums  thereby  required  to  be  paid, 
and  thus  avoid  the  policy.  By  section  92  of  the  insurance  law  (Laws 
1892,  c  690)  the  l^islature  has  provided  that: 

^No  Ufe  insurance  corporation  doing  business  in  this  state  shaU  declare  for- 
ftdted,  or  lapsed,  any  policy  hereafter  Issued  or  renewed,  and  not  issued  upon 
the  payment  of  monthly  or  weekly  premiums,  or  unless  the  same  is  a  term 
Insurance  contract  for  one  year  or  less,  nor  shall  any  such  policy  be  forfeited, 
or  lapsed,  by  reason  of  non-payment  when  due  of  any  premium,  interest  or 
installment  or  any  portion  thereof  required  by  the  terms  of  the  policy  to  be 
paid,  unless  a  written  or't>rinted  notice  stating  the  amount  of  such  premium, 
Interest,  installment,  or  portion  thereof,  due  on  such  policy,  the  place  where 
it  should  be  paid,  and  the  person  to  whom  the  same  is  payable,  shall  be  fully 
addressed  and  maUed  to  the  person  whose  life  is  insured,  or  the  assignee  of 
the  policy,  if  notice  of  the  assignment  has  been  given  to  the  corporation, 
at  his  or  her  last  known  post-office  address,  postage  paid  by  the  corporation, 
or  by  an  oflScer  thereof,  or  person  appointed  by  it  to  collect  such  premium,  at 
least  fifteen  and  not  more  than  forty-five  days  prior  to  the  day  when  the  same 
to  payable." 

The  effect  of  this  provision  was  to  postpone  the  forfeiture  of  a 
policy  by  reason  of  the  nonpayment  of  a  premium  therein  provided  to 
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be  paid  until  the  notice  required  by  the  statute  shall  have  been  mailed 
to  the  assured,  or  the  assignee  of  a  policy,  if  notice  of  the  assig^n- 
ment  has  been  given  to  the  corporation.  The  statute  itself  does  not 
forfeit  the  policy,  nor  does  the  sending  of  the  notice  create  the  for- 
feiture. It  simply  prohibits  the  corporation  from  declaring  the  policjr 
forfeited  until  such  notice  shall  have  been  sent.  It;  was  a  fact  to  be 
proved,  which  would  be  essential  to  the  establishment  by  the  insur- 
ance company  of  the  fact  that  the  premium  required  to  be  paid  upon 
a  day  fixed  in  the  policy  had  become  payable,  so  as  to  effect  a  forfeiture 
of  the  policy,  and  thus  to  answer  the  proof  furnished  by  the  plaintiff 
to  establish  her  allegation  in  the  complaint  that  she  has  complied  with 
the  terms  and  conditions  of  the  policy.  The  sending  of  the  notice,  of 
itself,  was  not  a  defense  to  an  action  upon  the  policy.  It  was  simply 
an  evidential  fact  to  disprove  the  allegation  of  the  complaint  that  the 
assured  had  complied  with  all  the  terms  and  conditions  to  be  per- 
formed by  him,  and  to  prove  the  allegation  in  the  answer  that  prior 
to  the  death  of  the  assured  the  policy  had  lapsed  because  of  a  failure 
on  the  part  of  the  defendant  to  pay  the  premiums  thereon  when  the 
same  became  due  and  payable  under  the  policy,  as  controlled  by  this 
section  of  the  statute  before  referred  to.  Suppose  the  plaintiff,  in 
proving  the  allegations  of  hier  complaint,  had  shown  a  tender  to  this 
insurance  company  of  the  amount  of  the  premiums  after  the  day 
named  in  the  policy  as  the  day  upon  which  the  same  became  payable, 
and  relied  upon  such  tender  to  prove  a  compliance  with  the  terms  and 
conditions  of  the  policy;  it  clearly  would  have  been  competent  for  the 
defendant  to  disprove  the  aUegation  of  the  complaint  as  to  perform- 
ance, and  to  prove  that  it  had  sent  the  notice  required  by  the  statute, 
so  that  by  the  terms  of  the  policy  and  the  statute  the  premium  had 
become  due  upon  the  day  named  in  the  policy,  and  thereupon  the  de- 
fendant had  declared  the  policy  canceled  and  forfeited. 

The  other  objection  to  this  affidavit  seems  to  me  to  be  equally  un- 
tenable. The  evidence  is  not  a  part  of  the  record,  the  plaintiff  pre- 
senting upon  this  appeal  a  bill  of  exceptions  to  present  the  exception 
to  the  admission  of  this  affidavit  It  does  not  appear  but  that  there 
was  evidence  that  the  person  making  this  affidavit  was  an  employ^, 
officer,  derk,  or  agent  of  the  defendmit,  authorized  to  mail  such  no- 
tice. As  there  is  no  case  presenting  the  evidence,  we  cannot  assume, 
for  the  purpose  of  reversing  this  judgment,  that  this  fact  was  not 
proved  by  competent  evidence;  and  this  is  emphasized  by  the  objec- 
tion to  the  affidavit,  as  it  did  not  call  the  attention  of  the  court  to  this 
specific  point, — the  objection  that  the  affidavit  is  not  admissible  be- 
cause it  is  not  proved  that  the  affiant  was  an  officer  or  employ^  of 
the  company  not  haviog  been  taken.  And  as  it  does  not  appear  from 
the  record  that  there  was  no  evidence  of  the  fact  necessary  to  make 
such  an  objection,  if  taken,  of  force,  we  certainly  would  not  be  justi- 
fied in  reversing  the  judgment  because  this  bill  of  exceptions  does  not 
show  that  there  was  no  evidence  of  such  fact.  The  notice  complied 
with  the  section  of  the  statute  before  referred  to.  It  stated  the 
amount  of  the  premium  due  on  the  policy,  the  day  when  due,  the 
person  to  whom,  and  the  place  where,  the  premium  was  to  be  paid. 
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This  notice  was  addressed  to  the  assured  at  his  place  of  residence^ 
postage  prepaid  on  the  letter,  and  was  mailed  by  the  affiant  at  the 
post  office  in  the  city  of  New  York  on  the  26th  day  of  March,  1896, 
27  days  before  the  premium  became  due.  The  notice  also  stated 
that,  unless  said  premium  should  be  paid  to  the  defendant,  or  to  the 
duly-appointed  agent  or  person  authorized  to  collect  such  premium, 
by  or  before  the  22d  day  of  April,  1896,  the  policy  and  all  payments 
thereon  would  become  forfeited  and  void,  except  as  to  the  right  to  a 
surrender  value  or  paid-up  policy,  as  provided  for  by  law.  Tixxm,  the 
notice  was  such  as  the  statute  required.  By  the  section  referred  to, 
such  affidavit  was  made  presumptive  evidence  that  such  notice  had 
been  duly  given.  We  think,  therefore,  that  the  affidavit  was  compe- 
tent evidence  of  the  mailing  of  the  notice,  and  that  the  objection  was 
properly  overruled. 

As  this  is  the  only  question  presented  by  the  record,  it  follows 
that  the  judgment  should  be  affirmed,  with  costs. 


BBRNHARD  V.  COHEN. 

(City  Court  of  New  York,  General  Term.    February  25,  1899.) 

AiTACHMEKT— Removal  with  Intent  to  Defraud. 

Attachment,  on  the  ground  of  removal  from  the  state  with  Intent  to 
defrand.  Is  not  warranted  on  a  mere  showing  that  defendant  Is  indebted 
to  plaintiff,  that  he  is  removing  to  a  place  In  another  state,  and  has  pack- 
ed all  his  goods  In  boxes,  addressed  to  himself  at  such  place. 

Appeal  from  special  term. 

Action  by  Benjamin  Bernhard  against  David  Cohen.  From  an  order 
denying  motion  to  vacate  an  attachment^  defendant  appeals.  Be- 
Terscd 

Argued  before  McCABTHY  and  SCHUCHMAN,  J  J. 

Richard  F.  Price,  for  appellant. 

Platzek,  Stroock  &  Herzog,  for  respondent. 

McCABTHY,  J.  This  is  an  appeal  from  an  order  made  by  Justice 
Olcott  denying  a  motion  to  vacate,  on  the  original  papers,  a  warrant 
of  attachment  granted  by  said  justice.  It  was  issued  on  the  ground 
that  the  defendant  was  about  to  remove  his  property  from  the  city 
of  New  York,  with  the  intent  to  cheat  and  defraud  his  creditors. 
In  order  to  sustain  this  warrant  of  attachment  on  the  original  papers, 
there  must  appear  on  said  papers  a  prima  facie  case,  on  the  part  of 
the  defendant  to  remove  his  property  from  this  state  with  the  intent 
to  cheat  and  defraud  his  creditors.  This  can  be  determined  only  from 
the  facts  and  circumstances  presented  by  the  affidavits  or  original 
papers  in  each  case,  and  not  from  mere  surmises,  possibilities,  or  con- 
jectures. The  action  is  brought  to  recover  for  rent  of  certain  prem- 
ises herein  for  the  month  of  October,  1898,  payable  in  advance,  under 
a  certain  lease  in  writing,  for  a  term  of  five  years  from  May  1,  1897, 
at  the  yearly  rent  of  f2,000,  besides  the  Croton  water  tax,  agreed 
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under  and  by  said  lease  to  be  paid  by  said  tenant.  This  made  pay* 
able  under  said  lease,  by  said  tenant,  for  the  month  of  October,  1898, 
the  monthly  rent,  to  wit,  f  166.66,  and  the  Croton  water,  f  13.55,  mak- 
ing in  all  f  180.21,  which  sum  became  due  and  payable  on  October  1, 
1898.  The  fact  of  the  defendant  owing  this  money,  and  the  fact  of  the 
defendant  going  to  Marquette,  Mich.,  and  having  all  his  goods  sent, 
and  marked,  "David  Cohen,  Marquette,  Michigan,"  are  not,  of  them- 
selves, sufficient  to  grant  or  allow  this  attachment.  Theremust  be  some 
evidence  or  some  circumstance  that  points  to  a  fraudulent  intent  to 
cheat  one's  creditors;  otherwise,  the  attachment  must  fall.  Where, 
from  the  facts  and  circumstances,  the  innocence  of  the  party  can  be 
assumed  by  a  preponderance  of  evidence,  such  presumption  must  be 
accepted.  Fraud  is  never  presumed.  It  is  not  claimed  by  the  plain- 
tiff that  the  goods  or  other  property  of  the  defendant  was  being  hidden 
or  secreted,  but,  on  the  contrary,  that  they  were  packed  in  boxes 
and  cases,  marked  and  addressed  to  the  defendant  himself,  as  fol- 
lows:  "David  Cohen,  Marquette,  Michigan."  It  is  clear,  and  must 
be  admitted,  that  the  defendant  had  the  right  to  change  his  place  of 
business  and  residence  to  any  other  portion  of  these  United  States, 
provided  by  so  doing  no  intent  appeared  to  cheat  and  defraud  his 
creditors.  Defendant  did  that  which  every  honest  man  would  do, 
if  he  desired  to  change  his  place  of  residence  and  business, — direct 
and  mark  his  goods  and  other  property  to  himself,  "David  Cohen* 
Marquette,  Michigan."  Tliis  gave  any  creditor  he  might  have,  al- 
though somewhat  inconvenient,  the  right  to  sue  and  obtain  judgment 
against  him  when  the  goods  or  other  property  arrived  at  Marquette,, 
Mich.  We  have  gone  over  the  facts  presented  here  very  carefully, 
and  cannot  find  any  element  of  intent  to  defraud  the  plaintiff  or  de- 
fendant's creditors,  and  are  therefore  of  the  opinion  that  the  plaintiff 
has  failed  to  make  out  a  case. 

Order  appealed  from  is  therefore  reversed,  with  costs  and  disburse- 
ments, and  attachment  is  vacated. 

SCHUCHMAN,  J.  I  concur.  The  affidavit  fails  to  show  that  de- 
fendant has  not  other  property  amply  sufficient  to  cover  plaintiff*^ 
claim  of  f  180. 
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(Supreme  Court*  Appellate  Diyision,  First  Department    February  24,  1809.) 

Injuries  to  Emflote— Neoliobncb  of  Master— Evidence. 

Ck)mplalnant  alleged  the  death  of  her  intestate  from  an  explosion  of 
naphtha  whUe  he  was  in  defendant's  employment  making  yamish,  caused 
by  the  defective  apparatus  and  structure  of  defendant  negligently  em- 
ployed in  the  process.  Intestate  was  a  skillful  workman  in  the  manufac- 
ture of  yamish.  He  had  been  in  the  employ  of  the  defendant  only  a  week, 
bat  the  premises  were  designed  by  him,  and  he  was  engaged  long  prior 
thereto  in  the  manufacture  of  yamish  therein  for  another  company,  and 
was  fully  acquainted  with  the  uses  of  naphtha.  There  was  no  proof  of 
defective  construction  chargeable  to  defendant,  nor  any  insecurity  in  the 
condition  of  the  premises  or  of  the  appliances  which  it  was  defendant's 
duty  to  point  out  to  intestate.    Hdd,  that  a  nonsuit  was  properly  granted. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Margaret  Haok,  aa  administratrix  of  John  Hank,  de- 
ceased, against  the  Standard  Oil  CJompany  of  New  York.  From  a 
jndgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argned  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  J  J. 

Edwin  T.  Taliaferro,  for  appellant. 
John  B.  Leavitt,  for  respondent. 

PATTERSON,  J.  The  plaintiff's  intestate  died  from  injuries  sus- 
tained by  him,  which  were  caused  by  an  explosion  of  naphtha.  When 
the  explosion  took  place,  he  was  in  the  employment  of  the  defend- 
ant, and  was  at  work  in  making  varnish  by  a  process  in  which 
najditha  was  used.  It  is  alleged  in  the  complaint  that  the  direct  cause 
of  said  explosion  was  ^'the  improper  and  defectiye  apparatus  and 
stracture  which  said  defendant  carelessly  and  negligently  used  in 
making  said  varnish."  It  is  further  alleged  that  it  was  the  duty 
of  the  defendant  to  furnish  a  safe  place  in  which  to  mix  the  varnish, 
where  the  flame  or  hot  air  from  fire  could  not  reach  the  same,  but 
that  the  defendant,  negligent  of  its  duty,  allowed  the  varnish  to  be- 
mixed  in  a  place  or  room  which  was  not  properly  shut  off  from  fire, 
and  that  fire  was  communicated  to  the  naphtha  and  material  used 
in  the  making  of  the  varnish,  and  caused  the  explosion  whidi  re- 
sulted in  the  injuries  to  and  death  of  the  plaintiff's  intestate.  It  is 
farther  alleged  that  the  defendant  knew  or  had  notice  of  ''such  de- 
fective apparatus  and  construction."  On  the  trial  of  the  cause,  the 
plaintiff  was  nonsuited;  and,  from  the  judgment  entered  thereupon, 
this  appeal  is  taken. 

The  evidence  introduced  by  the  plaintiff  was  insufficient  to  estab- 
lish the  allegations  of  the  complaint,  or  any  of  them,  respecting  either 
the  cause  of  the  accident,  or  negligence  of  the  defendant,  or  omission^ 
on  its  part  to  perform  its  duty  to  its  servant.  The  plaintiff's  intes- 
tate was  a  skilled  workman  in  the  manufacture  of  varnish.  The  alle- 
gation of  the  complaint  as  to  negligence  of  the  defendant  is,  substan- 
tially, that  it  did  not  provide  for  its  servant  a  safe  place  to  work  in. 
It  was  in  evidence  that  the  defendant  had  been  using  the  premises 
for  the  manufacture  of  yamish  for  one  week,  and  that  the  plaintifTs 
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intestate  was  in  its  immediate  employ  only  for  that  week;  but  it 
was  shown  that  such  premises  were  designed  by  the  plaintiff's  intes- 
tate; that  he  had  been  engaged  for  months  previouB  to  the  accident 
in  the  manufacture  of  varnish,  on  these  premises,  for  another  cor- 
poration, by  processes  known  to  him,  and  in  which  naphtha  was  used, 
in  the  same  apparatus,  with  which  he  was  also  fully  acquainted. 
The  plant  used  in  the  manufacture  of  this  varnish  was  put  up  by  the 
plaintiff's  intestate.  The  premises  as  used  were  designed  by  him, 
and  he  was  skilled  in  the  manufacture  of  varnish  by  processes  in- 
volving the  use  of  naphtha.  There  is  no  proof  whatever  of  defective 
construction  of  the  apparatus  or  the  plant  or  the  premises,  charge- 
able to  the  defendant;  nor  is  there  any  evidence  of  any  insecurity 
or  want  of  safety  in  the  condition  of  the  premises,  or  of  any  of  the 
appliances  used  in  the  manufacture  of  varnish,  on  the  day  of  the 
accident,  which  it  was  the  duty  of  the  defendant  to  communicate 
or  point  out  to  the  plaintiff's  intestate.  His  knowledge  of  the  condi- 
tions was  as  great,  if  not  greater,  than  the  defendant's;  for  he  had 
been  making  varnish  and  using  the  premises  and  appliances  for 
months,  and  it  had  been  in  possession  only  a  week.  It  found  him 
there  as  a  skilled  workman,  and  retained  him  as  such.  He  appears 
to  have  been  the  only  person  in  charge  of  or  at  work  in  those  prem- 
ises for  months,  with  the  exception  that  one  Seagrist  assisted  him  on 
the  day  of  the  explosion. 

The  allegation  of  the  complaint  as  to  the  direct  cause  of  the  explo- 
sion has  been  referred  to.  Such  claimed  cause  is  that  fire  was  com- 
municated from  a  room  not  properly  shut  off  to  the  naphtha  in  an 
adjoining  room,  and  that,  in  consequence,  the  explosion  took  place. 
It  is  proven  that  there  was  a  furnace  in  one  room,  in  which  a  coke 
fire  was  burning.  Over  that  furnace  was  hung  a  kettle,  in  whidi 
various  gums  and  other  substances  were  dissolved  by  a  boiling  pro- 
cess; upon  the  completion  of  which,  the  kettle  was  rolled  into  the 
adjoining  room,  where,  for  the  purposes  of  thinning  the  substance 
in  the  kettle,  that  substance  was  treated  with  naphtha.  There  were 
doors  in  the  wall  separating  the  two  rooms,  and  the  theory  of  the 
plaintiff's  case  seems  to  be  that  by  reason  of  the  doors  being  open,  or 
in  some  way  defective,  fire  from  the  furnace  was  conmiunicated  to 
the  fumes  of  the  naphtha,  and  thus  the  explosion  was  caused.  The 
plaintiff's  intestate  knew  that  it  was  necessary  to  close  the  doors  to 
prevent  an  explosion  of  the  character  just  referred  to,  and  he  had 
been  instructed  to  put  out  the  fires  when  he  was  ready  to  use  the 
naphtha.  The  witness  Alexander  testified  to  that,  but,  as  matter  of 
fact,  the  doors  were  closed  on  the  occasion  of  this  explosion.  Sea- 
grist,  who  was  helping  the  plaintiff's  intestate  when  the  explosion 
took  place,  so  testifies.  It  is  suggested,  however,  that  there  were 
certain  small  cracks  or  crevices  in  the  doors,  through  which  the  heat 
from  the  furnace  room  might  have  penetrated,  or  through  which  the 
fumes  from  the  cooling  room  might  have  passed,  and  become  ignited 
by  the  fire  in  the  furnace;  but  there  is  nothing  whatever  to  show 
that  that  defective  condition,  even  if  it  could  be  regarded  as  the 
cause  of  the  accident,  was  known  to  the  defendant  or  any  of  its 
officers  in  such  a  way  as  to  make  it  a  duty  to  communicate  it  to  the 
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plaintilPs  intestate,  who  was  working  there  all  the  time,  and  knew, 
or  might  hare  known,  the  exact  snrronndings  and  conditions  of  the 
rooms  in  which  he  worked,  and  which  seem  to  have  been  in  his 
charge. 

The  complaint  was  therefore  properly  dismissed,  and  the  Judgment 
appealed  from  must  be  affirmed,  with  costs.    All  concur. 


<2e  Misc.  Rep.  381.) 

HAVLIN  V.  KRUIilSH, 

(Supreme  Oourt,  Appellate  Term.    February  24,  1890.) 

L  ICAma  AND  Servant—Personal  Injury— Evidence, 

In  an  action  for  an  Injury  alleged  to  be  due  to  defendant's  negrUsence 
In  allowin^r  a  cogwheel  to  become  exposed  near  the  stairway  to  his  fae- 
tory,  in  which  plaintiff  worked,  defendant  conld  show  that  the  owner 
of  the  buUding  furnished  the  motive  power  by  means  of  the  wheel,  with 
which  he  had  nothing  to  do. 

1  Same. 

Where  plaintiff  sued  for  an  injury  due  to  an  uncovered  cogwheel  near 
the  stairway  to  defendant's  factory,  defendant  could  show  that  he  had 
been  in  the  building  for  nearly  30  years^  the  last  8  as  lessee,  and  that  he 
knew  of  no  change  in  the  cogwheels  or  their  surroundings  during  the 
time  they  had  been  there. 
&  Same. 

An  agent  of  the  owner  of  the  building,  who  had  entire  charge  of  it, 
and  who  had  testified  that  the  machinery  was  in  charge  of  an  ^igineer 
employed  by  the  owner,  could  also  show  that  a  right  of  way  was  given 
defendant  through  the  stairway,  and  that  during  the  15  years  in  which 
he  was  acquainted  with  the  premises  no  accident  had  ever  occurred. 

4.  Refusal  to  Allow  Proper  Question— Harmless  Error. 

Error  in  refusing  to  permit  a  witness  to  answer  a  proper  question  is 
cured  by  his  subsequent  testimony  covering  the  point  called  for. 

5.  Master  and  Servant— Personal  Injury— Evidence. 

In  an  action  against  a  master  for  an  injury  to  a  servant,  due  to  an  on- 
covered  cogwheel,  defendant  was  allowed  to  be  asked  if  he  knew  that 
the  law  required  persons  in  charge  of  a  factory  to  keep  cogwheels  cov- 
ered, to  which  he  answered,  "Tes."  Held  error,  as  presenting  a  fact  not 
contained  in  the  law. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Frank  Havlin,  an  infant,  by  Mary  Linhart,  his  guardian 
ad  litem,  against  Joseph  Krulish.  From  a  judgment  for  plaintifiF  (54 
N.  Y.  Supp.  1093),  defendant  appeals.  Reversed,  and  new  trial  or- 
dered, i 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Vincent  W.  Woytisek,  for  appellant. 
Catlin  &  Nekarda^  for  respondent. 

MacLEAN,  J.  By  his  guardian  ad  litem,  the  plaintiif,  a  minor, 
brooght  this  action  in  the  city  court,  to  recover  damages  from  his 
employer,  the  defendant,  for  alleged  neglect  in  allowing  an  aperture 
to  come  into  the  covering  of  a  cogwheel  near  the  stairway  of  access 
and  egress,  into  which  aperture  the  plaintiff,  as  he  claimed,  acci- 
dentiy  passed  a  finger,  and  lost  part  of  it.  Respecting  the  actual  oc- 
currence, there  was  only  the  testimony  of  the  plaintiff*    (^K§b^^le 
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conditions  of  the  place  and  the  circumstances  of  the  defendant's  re- 
sponsibility, eyidence  was  given  by  yarious  persons,  among  whom  the 
conflict  was  direct.  By  the  defendant  it  was  claimed  tliat  the  owner 
of  the  building  furnished  the  motive  power  by  means  of  this  cog- 
wheel, and  that  therewith,  and  with  the  covering  of  it,  he  had  noth- 
ing to  do.  Yet  the  court  struck  out,  upon  the  mere  motion  of  the 
plaintiff,  the  defendant  s  statement  that  he  had  no  control  of  the 
cogwheel,  or  of  the  box  around  it,  and  also,  similarly,  his  state- 
ment that  he  was  not  allowed  to  do  anything  with  it.  It  was  the 
contention  of  the  plaintiff  that  the  stairway  was  unsafe  for  the  em- 
ployes, and  that  the  defendant  was  responsible  for  the  condition, 
and  knew  or  had  reason  to  know  it;  but  after  the  defendant  had 
testified  that  he  had  been  in  the  building  for  nearly  30  years,  as  fore- 
man from  1869,  and  as  lessee  for  the  past  8  years,  he  was  not  per- 
mitted to  answer  whether  he  knew  of  any  change  in  the  cogwheels 
or  their  surroundings  during  the  time  that  they  had  been  there.  Mr. 
Carroll,  the  representative  of,  and  of  the  same  name  as,  the  owners 
of  the  building,  testified  that  he  had  entire  charge  of  the  premises, 
which  he  visited  often,  "once  a  month  regularly,  sometimes  oftener"; 
that  he  had  his  agents  in  charge  of  the  building,  and  the  machinery 
there  was  run  by  Mr.  Lorraine,  an  engineer  employed  by  his  firm, 
whose  duty  it  was  to  examine,  take  care  of,  and  inspect  all  the  ma- 
chinery and  appliances;  but  he  was  not  allowed  to  answer  whether 
a  right  of  way  was  given  to  the  defendant  through  this  very  stair- 
way, or  to  tell  whether,  in  all  his  acquaintance,  of  15  years,  with  the 
premises,  he  knew  any  accident  or  injury  had  been  occasioned  by 
the  cogwheels  or  their  immediate  surroundings.  Practically,  the 
same  question  was  put  to  Mr.  Lorraine  in  two  forms,  but  excluded, 
as  was  also  the  question,  *Who  put  up  the  new  box?"  probably  ad- 
duced to  show  upon  whom  devolved  the  responsibility  of  the  situa- 
tion; but  this  last  exclusion  was  practically  cured  by  this  engineer 
afterwards  testifying,  "We  had  a  breakdown  of  the  wheels  about 
six  weeks  after  this  accident,  and  that  breakdown  caused  us  to  put 
up  new  boxings.''  All  of  the  evidence  called  for  by  these  questions, 
and  excluded  under  exception  of  the  defendant,  either  tended  to 
prove  that  the  place  was  out  of  the  control  of  the  defendant,  or  bore 
upon  the  question  of  knowledge  and  the  degree  of  care,  to  be  exer- 
cised in  preventing  injury.  Furthermore,  the  defendant  was  allowed 
to  be  asked,  'TTou  know  that  the  law  requires  the  person  in  charge 
of  a  factory  to  keep  the  cogwheels  covered,  don't  you?"  to  which 
he  answered,  **Yes;"  thus  erroneously  presenting  as  a«fact  what  is 
not  contained  in  the  law. 

For  these  errors  in  the  exclusion  of  evidence  material  to  the  case 
of  the  defendant,  and  for  the  admission  of  an  erroneous  interpreta- 
tion of  the  act,  likely  to  produce  prejudicial  opinion  as  to  the  duty 
of  the  defendant,  the  judgment  of  the  general  term  should  be  re- 
versed, and'  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event    All  concur. 
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PEOPLE  T.  RICH  et  al. 

(Supreme  Oonrt,  Appellate  Dlyislon,  First  Department    December  80,  1898.) 

t.  Recognizance— FoRFBiTUitB. 

An  instmment  the  caption  of  which  Is,  "At  a  Court  of  General  Sessions 
of  the  Feace,  Holden  in  and  for  the  City  and  County  of  New  York. 
•  •  •  Present,  •  •  •  M.,  Judge  of  said  court  of  the  city  of  New 
York,  justice  of  the  sessions.  The  people  *  «  «  against  R.,  on  com- 
plaint for  arson,"  and  which  recites,  **The  defendant  not  appearing,  and 
F.,  his  surety,  not  bringing  him  forth,  *  *  *  it  Is  ordered  by  the 
court  that  the  said  recognizance  be,  and  the  same  Is  hereby,  forfeited. 
And  it  is  further  ordered  that  the  said  recognizance,  together  with  this 
certificate  of  forfeiture,  be  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  and  that  the  Judgment  be  entered  thereon.  ♦  ♦  • 
[Signed]  M.,  Judge  of  the  Court  of  General  Sessions,*'— is  the  certificate 
and  act  of  the  Judge  in  his  capacity  as  magistrate,  and  not  an  order  of 
the  court  of  general  sessions. 

1  Samb— Vacation. 

Surety  on  a  recognizance,  who  has  paid  the  amount  of  the  bond  on  es- 
cape of  the  principal,  is  not  entitled  co  return  thereof,  on  death  of  the 
latter  while  free. 

Appeal  from  court  of  general  sessions,  New  York  county. 

Kecognizance  of  Carlos  E.  Bicb,  principal,  and  Aaron  A.  Fishd, 
surety,  was  forfeited.  Said  surety  moves  to  vacate  the  forfeiture, 
which  being  denied,  he  appeals.     Affirmed. 

The  order  or  certificate  of  forfeiture  is  as  follows: 

''At  a  Court  of  General  Sessions  of  the  Peace,  Holden  in  and  for  the  City 
and  County  of  New  York,  at  the  City  HaU  of  the  Said  City,  on  Thursday, 
the  3d  Day  of  January,  in  the  Year  of  Our  Lord  One  Thousand  Eight 
Hundred  and  Ninety-Four.  Present,  the  Honorable  Randolph  B.  Mar- 
tine,  judge  of  said  court  of  the  city  of  New  York,  Justice  of  the  sessions. 

'The  People  of  the  State  of  New  York  against  Carlos  E.  Blch.    On  0(Mnplaint 

for  Arson. 

'The  defendant  not  appearing,  and  Aaron  A.  Flshel,  his  surety,  not  bring- 
ing him  forth  to  answer  to  this  charge,  pursuant  to  the  condition  of  their 
recognizance,  aa  motion  of  the  district  attorney.  It  is  ordered  by  the  court 
that  the  said  recognizance  be,  and  the  same  is  hereby,  forfeited.  And  it  is 
further  ordered  that  the  said  recognizance,  together  with  this  certificate  of 
forfeiture,  be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  and  that  Judgment  be  entered  thereon,  according  to  law,  against  the 
said  Carlos  B.  Rich,  the  defendant  above  named,  and  the  said  Aaron  A. 
Fishel,  bis  surety,  for  the  several  sums  set  forth  in  said  recognizance. 

''Randolph  B.  Martine, 
^'Judge  of  the  Court  of  General  Sessions.** 

The  opinion  of  the  recorder  is  as  follows: 

^The  petitioner  proceeds  on  an  erroneous  theory  when  he  contends  that  the 
court  of  general  sessions  had  no  Jurisdiction  to  forfeit  the  recognhsance  taken 
by  one  of  its  judges  as  a  magistrate.  A  careful  examination  of  the  certificate 
shows  that  it  was  not  the  order  of  the  court,  but  the  certificate  of  Judge 
BCartine.  While  the  caption  and  some  words  in  the  body  of  the  Instrument 
support  the  contention,  yet  the  essential  element  of  an  order  of  court  is  hick- 
Ing.  It  was  not  entered  as  an  order,  nor  did  it  become  part  of  the  court's 
records;  and  the  certificate,  taken  in  its  entirety,  shows  that  it  was  Intended 
as  the  act  of  Judge  Martine,  in  his  capacity  as  a  magistrate,  and  not  as  an 
order  of  the  court  of  general  sessions.  As  to  his  power  to  make  such  cer- 
tificate I  have  no  doubt  On  the  merits,  there  Is  no  doubt  but  the  petitioner 
has  met  with  great  hardships,  and,  were  it  proper,  he  should  be  relieved; 
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but  It  mnst  be  borne  In  mind  that  he  took  the  principal  from  the  custody  of- 
the  people,  and  assumed  control  of  him.  Had  he  not  done  so,  the  people 
would  have  had  the  body  of  the  principal;  but  the  petitioner,  by  taking  him 
away,  afforded  him  an  opportunity  to  escape,  which  he  took  advantage  of. 
To  take  a  person  accused  of  crime  from  the  custody  of  the  people,  give  him 
an  opportunity  to  escax)e,  and,  after  some  years  of  freedom,  to  die  in  a  for- 
eign country;  and  then,  after  having  paid  the  amount  of  the  bond,  petition 
for  its  return,— is  not,  in  my  opinion,  a  proper  case  for  the  exercise  of  discre- 
tion. The  case  of  People  v.  TVIssig,  7  Daly,  23,  differs  from  this  case  on  the 
facts.    Motion  denied." 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  W.  S.  Johnston,  for  appellant 
Charles  E.  Le  Barbier,  for  the  People. 

PER  CURIAM.     Order  affirmed,  on  the  opinion  of  the  recorder  in 
the  court  below. 


(37  App.  Div.  639.) 

MARKS  T.  ENGLUND. 

(Supreme  Court,  Appellate  Division,  First  Department    February  24,  1899.) 

SaLSS— -NONPERFORHANCB— NsCBSStTT  OF   DBMATin. 

Where  the  consideration  for  a  sale  was  the  payment  by  the  buyer  of 
certain  of  the  seller's  debts,  a  demand  for  performance  is  not  necessary 
to  give  the  seller  a  right  of  action  for  breach  of  the  contract 

Appeal  from  trial  term,  New  York  county. 

Action  by  Jacob  Marks,  as  receiver  of  Albin  Wibom,  against 
Charles  Englund.  From  a  judgment  for  defendant  entered  upon  a 
directed  verdict,  and  from  an  order  denying  a  new  trial,  plaintiff 
annealfl*    Reversed 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
McLAUGHUN,  and  mORAHAM,  JJ. 

G.  Hahn,  for  appellant. 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff,  as 
receiver  of  Albin  Wibom,  appointed  in  supplementary  proceedings. 
The  complaint  alleged  the  due  appointment  of  the  plaintiff  as  such 
receiver,  and  that  in  May,  1896,  the  judgment  debtor  was  the  owner 
of  a  certain  restaurant  and  hotel  business  situate  at  Sixty-Sixth 
street  and  Lexington  avenue;  that  in  said  month  he  executed  and 
delivered  to  the  defendant  a  bill  of  sale  transferring  said  hotel  and 
restaurant  business  to  the  defendant  for  the  alleg^  consideration 
of  f  10,000;  and  that  it  was  agreed  that  said  consideration  should  be 
paid  as  follows:  That  the  defendant  should  cancel  an  alleged  in- 
debtedness of  Wibom  to  him,  amounting  to  f  1,500;  that  f 8,000 
should  be  paid  by  the  execution  and  delivery  of  a  mortgage  for  that 
amount  by  the  defendant  to  the  wife  of  the  judgment  debtor,  such 
mortgage  to  cover  the  said  restaurant  and  hotel  business  and  the 
contents  thereof;  and  that  the  defendant  should  pay  the  remaining 
|1,500  by  satisfying  and  paying  certain  debts  and  liabilities  then 
owing  by  the  judgment  debtor,  amounting  to  |1,500.    The  ccHnplaint 


Digitized  by  VjOOQIC 


Sap.   Ct.)  HABK8  V.  JSNGLUND.  279 

further  alleged  that  the  defendant  had  not  performed  said  agreement 
on  his  part,  in  that  he  had  not  paid  the  debts  of  said  Wibom,  or  any 
part  thereof,  except  the  sum  of  flOO;  and  that,  in  consequence  of  the 
breach  of  contract  on  tibe  part  of  said  defendant  above*  set  forth, 
said  Wibom  was  damaged  in  the  sum  of  (1,400,  and  the  consideration 
of  such  transfer  or  bill  of  sale  failed  to  that  amount.  The  answer 
denied  any  knowledge  or  information  sufficient  to  form  a  belief  in 
reference  to  the  obtaining  of  the  judgment  and  the  appointment  of 
the  plaintiff  as  receiver;  and  also  denied  the  allegations  of  non- 
performance; and  admitted,  by  not  denying,  the  transfers  set  forth 
in  the  complaint,  and  for  the  consideration  therein  named.  Upon 
the  trial  of  the  case,  the  plaintiff  offered  in  evidence  the  proof  of  his 
due  appointment  as  receiver,  and  certain  portions  of  a  deposition 
made  by  the  defendant  on  the  6th  of  August,  1897,  as  a  witness  in  the 
supplementary  proceedings,  in  which,  among  other  things,  the  de- 
fendant stated  that  all  that  he  had  paid  on  account  of  the  debts 
above  mentioned  was  the  sum  of  flOO.  The  defendant  then  offered 
in  evidence  what  is  called  a  "bill  of  sale  under  seal,"  dated  April 
5,  1897,  whereby  Wibom,  in  consideration  of  |1,500  paid  to  him  by 
the  defendant,  the  receipt  of  which  was  acknowledged,  transferred 
the  hotel  known  as  the  "Palmer  House,''  in  the  city  of  New  York, 
together  with  the  good  will,  furniture,  stock  in  trade,  etc.,  subject, 
however,  to  the  claims  of  certain  creditors,  amounting  to  f  1,595.05, 
which  the  defendant  assumed  and  agreed  to  pay.  The  defendant 
then  offered  to  prove  that,  of  the  creditors  mentioned  in  said  bilf 
of  sale,  Beadleston  ft  Woerz  had  accepted  the  defendant  as  their 
debtor  for  the  sum  of  (310;  that  Spear  Bros,  had  been  paid  (287 
in  full  for  their  claim;  and  that  the  indebtedness  of  Carstairs,  Mc- 
Call  ft  Co.,  amounting  to  (525,  had  been  paid.  But  there  was  no 
evidence  that  anything  had  been  paid  by  the  defendant  to  John  Leffler 
ft  Co.;  nor  was  there  any  evidence  that  the  judgment  debtor,  Wibom, 
had  paid  anything  to  said  Leffler  ft  Co.  At  the  close  of  the  evidence 
the  defendant's  counsel  moved  for  judgment,  and  the  plaintiff  also 
moved  for  the  direction  of  a  verdict,  or,  if  that  was  denied,  that  he 
might  be  permitted  to  go  to  the  jury  upon  the  facts.  The  court  de- 
nied the  plaintiff's  motion  for  a  direction  of  a  verdict,  and  directed 
a  verdict  for  the  defendant,  upon  the  ground  that,  under  the  agree- 
ment of  sale,  the  defendant  had  a  reasonable  time  to  pay  the  indebt- 
edness assumed  by  him,  and  that  there  was  no  evidence  that  the 
plaintiff,  or  Wibom,  for  whom  he  was  appointed  receiver,  had  ever 
demanded  the  payment  of  those  debts.  From  the  judgment  there- 
upon Altered,  and  from  an  order  denying  motion  for  new  trial,  this 
appeal  is  taken. 

We  are  of  opinion  that  a  demand  was  not  necessary  in  order  to 
give  the  plaintiff  a  right  of  action,  if  the  other  necessary  elements 
were  pres^it  This  is  expressly  held  in  Thomas  v.  Allen,  1  Hill,  145, 
and  Churchill  v.  Hunt,  3  Denio,  321,  and  cases  therein  cited.  It  is 
held  in  those  cases  that,  where  there  is  an  agreement  to  pay  a  debt 
which  is  past  due,  the  agreement  is  broken  immediately  upon  its 
execution,  and  it  is  the  duty  of  the  party  agreeing  to  pay  to  do  so 
at  once.    This  being  the  state  of  the  law,  no  demand  was  necessary 
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to  put  the  defendant  in  default,  so  far  as  the  payment  of  the  debts 
mentioned  in  the  bill  of  sale  was  concerned. 

We  think,  therefore,  that  the  ground  upon  which  the  verdict  was 
directed  was  not  well  founded,  and  that  the  judgment  and  order 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  All  concur. 


(37  App.  Div.  323.) 

HOWELL  V.  VTALLACE  et  aL 

(Supreme  Court,  AppeUate  Diyision,  Fourth  Department    February  3,  18d9.) 

L  Landlord  and  Tenant— Partnership— Estoppel. 

On  the  death  of  a  partner,  the  survivor  bought  his  interest  of  the  ex- 
ecutor, assuming  aU  debts  (of  which  their  landlord  had  knowledge), 
changing  the  signs,  and  carrying  on  the  business  in  his  own  name.  He 
afterwards  adjusted  the  rent  with  the  landlord,  crediting  the  latter' s  store 
account,  paying  some  cash,  and  giving  his  note  for  the  balance,  which 
included  an  old  note  of  the  firm.  He  made  payments  on  his  note,  and 
paid  rent,  and  the  landlord  afterwards  sued  him  on  the  note  and  for  the 
rent  accruing  after  its  date,  and  got  Judgment  The  landlord  never  made 
any  claim  against  the  deceased  partner's  estate,  nor  offered  to  surrender 
the  note  or  cancel  the  judgment.  He  made  no  claim  that  the  note  was 
given  in  fraud,  or  that  the  purchase  from  the  executor  was  fraudulent. 
'Held  that,  the  survivor  having  failed,  he  could  not  recover  the  rent  of  the 
deceased  partner's  heirs. 

2.  Descent  and  Distribution— Liability  op  Legatees— EQurrr. 

Under  Code  Civ.  Proc.  §  1837  et  seq.,  providing  that  a  creditor  of  a 
decedent  may  pursue  the  property  after  distribution,  and  that  each  legatee 
is  liable  to  the  extent  of  his  legacy;  and  section  1839,  providing  for  a  rata- 
ble apportionment  among  the  recipients,— a  proceeding  to  subject  such 
property  should  be  by  bill  in  equity. 

Appeal  from  trial  term. 

Action  by  Suanna  J.  Howell,  as  executrix  of  the  will  of  Christeon 
O.  Howell,  deceased,  against  Agnes  Wallace  and  others.  There  was 
a  judgment  for  defendants,  and  plaintiff  appeals.    Affirmed. 

Prior  to  January  1,  1894,  Mathlas  Schenck  and  Prank  L.  Pease  leased  of 
Christeon  G.  Howell  a  store  in  Corning,  at  the  stipulated  rental  of  $40  per 
month,  and,  as  co-partners,  continued  In  the  occupancy  thereof,  under  this 
arrangement,  until  the  death  of  Schenck,  October  27,  1895.  On  November 
Ist  preceding,  the  co-partners  had  a  settlement  with  Howell,  and  gave  him 
their  firm  note  for  ^00,  the  balance  then  due  for  rent  After  the  death  of 
Schenck,  the  surviving  partner.  Pease,  remained  in  possession  of  the  store, 
and  carried  on  the  business  without  change  until  March  16,  1896,  when  the 
executor  of  Schenck  sold  to  him  the  business,  in  consideration  of  which 
Pease  assumed  all  the  firm  liabilities.  Howell  knew  of  this  transfer,  and, 
after  it  was  made.  Pease  occupied  the  store,  carrying  on  the  business  in  his 
own  name,  having  a  sign  indicating  that  fact,  and  attorning  to  the  landlord 
until  October,  1897,  when  he  failed  in  business.  In  the  early  part  of  Novem- 
ber, 1896,  Howell  and  Pease  had  an  adjustment  of  their  affairs,  and,  including 
the  $200  note  given  by  Schenck  and  Pease,  there  was  a  balance  due  Howell 
of  $677.  Pease  paid  $77  of  that  indebtedness,  and  gave  his  note,  due  one 
day  after  date,  as  evidence  of  the  balance  of  the  demand.  After  the  faUure 
of  Pease,  and  on  the  4th  day  of  October,  1897,  HoweU  sued  him  on  the  note, 
and  for  the  use  and  occupation  of  the  premises  subsequent  to  its  date,  and, 
on  November  3d  of  that  year,  recovered  a  judgment  against  him  for  $721.85. 
Execution  was  returned  unsatisfied,  and  proceedings  supplemental  to  execution 
were  Instituted  against  him.  Schenck,  by  his  will,  bequeathed  his  property 
to  various  legatees,  who,  with  the  exception  of  Pease,  constitute  the  defendants 
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io  thlB  action,  which  was  commenced  November  20,  1S97.  The  executor  of 
the  will  had  a  Judicial  settlement  of  his  account  In  the  surrogate's  court,  and 
a  distribution  of  the  assets  was  made  to  said  defending  legatees,  in  pursuance 
of  the  decree  entered  on  the  judicial  settlement  of  the  account  of  the  executor. 
No  claim  was  presented  to  the  executor  by  Howell,  and  no  offer  to  surrender 
the  note  or  cancel  the  Judgment  was  made  by  him  until  on  the  trial.  The 
agreement  between  the  executor  and  Pease  is  not  assailed  as  fraudulent. 
The  plaintiff  is  the  executrix  of  Christeon  Howell,  who  died  since  the  appeal 
was  taJcen. 

Argned  before  HAEDIN,  P.  J^  and  FOLLETT,  ADAMS,  McLEN- 
NAN,  and  SPRING,  J  J. 

James  O.  Sebring,  for  appellant. 

Francis  A.  Williams  and  William  J.  Tally,  for  respondents. 

SPBINO,  J.  The  plaintiff  seeks  to  charge  the  defending  legatees 
in  accordance  with  section  1837  et  seq.  of  the  Code  of  Civil  Procedure. 
It  is  very  obvious  Christeon  Howell,  the  plaintiff's  testator,  intend- 
ed to  treat  the  defendant  Pease  as  the  exclusive  debtor.  He  knew 
of  the  fact  that  Pease  had  purchased  the  interest  of  his  former  co- 
partner of  his  executor;  that,  by  this  purchase.  Pease  assumed  the 
payment  of  the  firm's  indebtedness,  and,  after  this,  Howell  recog- 
nized and  assented  to  this  agreement,  by  accepting  rent  from  Pease, 
and  treating  him  as  his  tenant.  Of  course,  the  agreement  between 
the  execntor  and  Pease  would  not  ipso  facto  absolve  the  executor 
from  liability  to  Howell  for  any  indebtedness  outstanding  against 
Schenck  at  the  time  of  his  death;  but  the  facts  exonerating  the  ex- 
ecntor do  not  depend  upon  that  circumstance,  but  upon  other  facts 
arising  from  it.  After  a  few  months,  the  landlord  had  a  casting 
ap  of  accounts  with  his  tenant.  He  Included  in  his  statement  the 
firm  note  and  the  rents  up  to  that  date,  and  credited  whatever  pay- 
ments had  been  made  by  Pease,  and  also  whatever  store  account  the 
latter  or  the  firm  had  against  him;  and  this  entire  account,  thus 
commingled,  was  liquidated  by  Pease  paying  a  part,  and  giving  his 
note  for  the  major  part  of  the  indebtedness.  There  was  no  sugges- 
tion that  this  transaction  was  effected  by  Pease  as  surviving  partner. 
The  note  is  by  him  individually.  After  this,  payments  were  made  on 
the  note,  and  Pease  continued  paying  rent  to  Howell,  and  occupying 
his  store,  until  his  failure.  Then  there  was  no  offer  to  return  the 
note  to  Pease,  but,  instead,  Howell  recovered  judgment  against  him. 
With  this  judgment  still  in  existence,  he  sought  to  enforce  his  de- 
mand against  the  legatees  of  Schenck.  The  complaint  does  not  con- 
tain an  offer  to  return  this  note  or  cancel  this  judgment.  There  is 
no  averment  and  no  proof  assailing  as  fraudulent  the  conduct  of 
Pease  in  giving  the  note,  and  not  the  slightest  suggestion  in  the 
record  that  the  executor,  by  selling  the  interest  of  Schenck  in  the 
firm  assets  to  Pease,  was  engaged  in  any  endeavor  to  defraud  Howell. 
The  scheme  to  make  the  legatees  pay  this  claim  was  an  afterthought, 
originating  in  the  suspension  of  business  by  Pease.  Howell  was  in 
no  situation  to  rescind  his  arrangement  with  Pease,  as  he  possessed 
as  much  knowledge  as  the  executor  of  his  circumstances,  and  of  every- 
thing pertaining  to  the  assumption  of  the  firm's  debts  by  him.  With 
that  knowledge,  he  accepted  the  fruits  of  the  arrangement,  by  receiv- 
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ing  payments  from  Pease,  and  receiving  money  for  the  nse  and  occu- 
pation of  the  building  by  him.  In  no  event  can  this  action  be  main- 
tained. If  the  plaintifiTs  contention  is  correct,  he  must  bring  a  suit 
in  equity,  offering  to  rescind  the  arrangement  with  Pease,  and  to  can- 
cel the  judgment,  with  suitable  averments  showing  Howell  was 
the  victim  of  a  trick  and  a  fraud. 

There  is  still  another  insuperable  objection  to  plaintifiPs  recovery 
in  this  action.  The  practice  provided  in  section  1837  and  succeed- 
ing sections  of  the  Code  of  Civil  Procedure  permits  a  creditor  of  a 
decedent  to  pursue  the  property  after  distribution  in  the  hands  of 
the  legatees  or  next  of  kin,  and  provides  that  each  person  taking  is 
liable  to  the  extent  of  the  property  received  by  him;  and  section 
1839  provides  for  a  ratable  apportionment  among  the  recipients  of 
the  decedent.  This  contemplates  an  action  in  equity  to  adjust  these 
various  rights.  That  is  well  illustrated  in  this  case.  The  legatees 
are  eight  in  number,  receiving  varying  sums,  and  not  one  (150  in 
amount.  Yet,  if  plaintiffs  contention  is  correct,  each  legatee  is  lia- 
ble personally  for  the  full  amount  of  this  indebtedness,  which  is 
vastly  in  excess  of  what  any  legatee  has  received.  The  whole  scope 
of  the  practice  provided  by  these  sections  is  to  limit  the  liability  of 
the  legatee  or  next  of  kin  to  the  property  derived  from  the  decedent. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs.  All  con- 
cur. 


(37  App.  Dlv.  327.) 

PEOPLE  T.  HILIi. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    February  3,  1899.) 

1.  Crivinal  Law  — Pbrjurt^Goubt's  Prejudicial  RsifARKS— Provincb  op 
Jury. 

On  an  indictment  for  perjury,  counsel  for  the  state,  in  cross-examining 
defendant,  demanded  a  direct  answer  to  a  question  which  defendant 
evaded,  whereupon  the  court  directed  him  to  ''answer  the  question,  and 
stop  quibbling."  Held,  that  the  court's  remark  amounted  to  a  statement 
that  it  believed  the  witness  was  evading  the  truth,  and  was  an  invasion 
of  the  province  of  the  Jury. 

9.  Same— Instruction— Error  Cured. 

Nor  was  the  error  cured  by  the  court's  general  Instruction  directing 
the  Jury  to  determine  all  questions  of  fact,  regardless  of  the  opinion  of 
the  court  or  of  counsel,  not  specially  directed  to  the  expression  complained 
of.  .  • 

8.  Same— Error  without  Prejudice. 

Where  the  evidence  of  defendant's  guilt  was  slight,  and  a  verdict  of 
not  guilty  would  have  been  Justified,  it  cannot  be  said  that  an  erroneous 
remark  of  the  court,  calculated  to  discredit  defendant's  testimony,  was 
without  prejudice,  and  did  not  influence  the  Jury  against  him. 

Appeal  from  Livingston  county  court. 

Harlin  H.  Hill  was  convicted  of  perjury,  and  he  appeals.  Re- 
versed. 

Argued  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  McLEN- 
NAN,  and  SPRING,  JJ. 

William  Carter,  for  appellant. 
Charles  D.  Newton,  for  the  People. 
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SPBINGy  J.  The  defendant  was  a  witness  in  his  own  behalf,  and 
was  subjected  to  a  searching  cross-examination.  During  its  prog- 
ress, the  counsel  for  the  people  presented  to  the  witness  a  paper 
purporting  to  bear  the  signature  of  the  sheriff  of  the  county  by  de- 
fendant as  his  deputy,  and  inquired  of  him  as  to  the  genuineness 
of  this  signature.  He  apparently  evaded  replying  to  the  question, 
and  was  prodded  quite  sharply  by  the  counsel.  Towards  the  close 
of  the  protracted  colloquy  the  following  occurred:  "Q.  I  want  you 
to  swear  whether  that  is  your  writing  on  that  paper,  or  whether  it 
is  not  A.  I  couldn't  say.  I  couldn't  swear  positively  as  to  that. 
Q.  I  desire  an  answer  to  my  question,  without  further  quibbling. 
By  the  Court:  Tes,  answer  the  question,  and  stop  quibbling.  (Mr. 
Garter,  defaidant's  counsel,  excepted  to  the  use  of  the  word  *quib- 
bling'  by  the  court)"  While  the  apparently  persistent  evasion  by 
the  witness  was  doubtless  exasperating  to  the  trial  judge,  and  the 
stinging  force  of  the  remark  was  not  weighed  by  him  in  the  hurry 
of  the  trial,  yet,  in  this  characterization  of  the  conduct  of  the 
defendant,  he  trenched  upon  the  province  of  the  jury.  It  was  for 
that  body  to  pass  upon  the  credibility  of  the  witness,  not  for  the 
court.  This  statement  was  tantamount  to  saying  the  trial  judge  be- 
lieved the  witness  evaded  telling  the  truth.  The  counsel,  in  the 
heat  of  the  cross-examination,  had  so  characterized  the  defendant's 
failure  to  testify  definitely  as  to  the  genuineness  of  the  signature 
submitted  to  him,  and  the  interjected  statement  of  the  court  point- 
edly supported  this  characterization.  The  court  put  the  weight  of 
his  impression  before  the  jury  into  the  contest  against  the  defend- 
ant. The  fact  that  the  defendant  was  on  trial  for  perjury  gave  an 
especial  sting  to  the  remark.  The  courts  have  been  prompt  to  con- 
demn any  action  of  a  trial  judge  calculated  to  excite  prejudice  in 
the  minds  of  the  jury  against  any  party  or  witness.  In  Davison  v. 
Herring,  24  App.  Div.  402,  48  N.  Y.  Supp.  760,  while  the  plaintiflT 
was  testifying,  a  newspaper  article  was  offered  in  evidence,  and  the 
court  said:  "I  will  receive  it,  but,  •  •  •  if  the  grand  jury  was 
in  session,  I  should  order  this  case  before  the  grand  jury."  Later 
on  the  court  again  stated  the  case  ought  to  be  investigated  by  the 
grand  jury.  This  court  reversed  the  judgment  in  favor  of  plaintiflT 
on  the  ground  that  these  expressions  of  the  trial  judge  were  cal- 
culated t^  arouse  hostility  in  the  minds  of  the  jurors  against  the 
defendant  See,  also,  People  v.  Corey,  157  N.  Y.  332,  51  N.  E.  1024; 
Bowman  v.  State  (Neb.)  28  N.  W.  1;  People  v.  Brow,  90  Hun,  509- 
512,  35  N.  Y.  Supp.  1009;  People  v.  Webster,  59  Hun,  398,  13  N. 
Y.  Snpp.  414;  State  v.  Coella,  S  Wash.  99-119  et  seq.,  28  Pac.  28; 
Wheeler  v.  Wallace,  53  Mich.  355,  19  N.  W.  33;  1  Thomp.  Trials,  §§ 
218,  219.  As  was  said  by  Judge  Putnam  in  People  v.  Brow,  90 
Hun,  512,  35  N.  Y.  Supp.  1011:  "A  party  to  an  actton  is  entitled 
to  a  determination  of  tiie  jury  on  the  question  of  the  credibility  of 
witnesses  uninfluenced  by  the  opinion  of  the  court.''  It  is  urged  by 
the  counsel  for  the  respondent  that  whatever  vice  entered  into  this 
expression  was  cured  by  the  subsequent  charge  of  the  judge  instruct- 
ing the  jury  they  were  to  determine  the  questions  of  fact  regardless. 
of  the  opinion  of  the  court  or  of  the  counsel  thereon.    This  did  not 
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specifically  direct  the  attention  of  the  jurors  to  the  expression  of  the 
court,  but  was  the  general  instruction  to  the  jury  provided  by  section 
420  of  the  Code  of  Criminal  Procedure.  In  any  event,  if  the  judge 
sought  to  efface  from  the  minds  of  the  jury  an  impression  made  by 
this  characterization  of  the  conduct  of  the  defendant,  he  should  have 
acted  promptly,  and  by  explicit  caution  to  the  jury  to  disregard  the 
remark  made.  Nor  can  we  say  this  expression  had  no  effect  upon 
the  jurors.  The  case  at  best  was  a  close  one,  and  a  verdict  for  the 
defendant  would  have  been  amply  justified  by  the  evidence.  There 
was  an  apparent  lack  of  motive  for  the  defendant  to  make  any  agree- 
ment by  which  he  was  to  pay  one-third  of  the  expenses  incurred  in 
defending  the  levy  made  by  virtue  of  the  execution  which  he  held 
as  deputy  sheriff.  His  fees  would  be  a  bagatelle.  His  interest  in 
sustaining  the  validity  of  the  levy  was  merely  perfunctory, — simply 
that  of  an  official  intrusted  with  an  execution  against  property.  In 
view,  therefore,  of  the  fact  that  the  guilt  of  the  defendant  was  not 
established  by  any  great,  preponderance  of  the  testimony,  it  may  well 
be  claimed  that  the  interjected  expression  of  the  court  may  have 
influenced  the  jury  against  the  defendant. 

The  judgment  of  conviction  is  reversed,  and  a  new  trial  ordered. 
All  concur. 


(37  App.  Dlv.  553.) 

WAMSLBT  V.  ATLAS  S.  8.  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  First  Department    February  24,  1899.) 

Cabriers  of  Goods—Converston—Evidenck— Province  of  Jury. 

Freight  packed  in  a  brandy  case  could  not  be  found  after  an  inspection 
of  "those  parts  of  the  ship  where  such  things  were  likely  to  be."  The 
carrier  promised  to  look  further,  and,  finally,  after  repeated  Inquiries 
by  the  owner,  announced  that  the  box  could  not  be  found.  Pending  an 
action  for  conversion,  however,  it  was  found  in  a  locker  in  the  forepeak 
of  the  ship.  There  was  nothing  to  show  how  It  got  there,  except  testi- 
mony of  the  chief  officer,  who  said  that  on  some  voyage,  but  whether  on 
the  one  In  suit  he  could  not  be  certain,  he  had  had  some  whisky  cases 
containing  signals  moved  to  the  locker.  Why  the  locker  had  not  been 
searched  for  the  freight  was  not  shown.  Hdd,  that  the  question  whether 
the  carrier  was  guilty  of  conversion  was  for  the  jury. 

Appeal  from  trial  term,  New  York  county.  ^ 

Action  by  William  E.  Wamsley  against  the  Atlas  Steamship  Com* 
pany.  Limited.  From  a  judgment  entered  on  a  dismissal  of  the 
complaint  on  the  merits,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J,,  and  BARRETT,  RUMSEY, 
PAITTERSON,  and  O'BRIEN,  JJ. 

Alexander  S.  Bacon,  for  appellant. 
Everett  P.  Wheeler,  for  respondent 

BARRETT,  J.     Hie  action  was  for  the  converrion  of  a  box  of 

photographic  negatives  and  views  owned  by  the  plaintiff's  assignor, 

•  Lieut.  Samuel  F.  Massey.     This  gentleman  was  a  passenger  upon 

one  of  the  defendant's  steamers,  plying  between  South  America,  the 
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West  Indies,  and  the  port  of  New  York,     He  had  this  box  of  nega- 
tives put  on  board  the  defendant's  steamer  Alleghany,  in  the  harbor 
of  Port  limon,  and  given  in  charge  of  one  of  the  cabin  stewards 
named  Brown.     The  box  was  simply  marked,  ^'J.  &  F.  Martel  Co- 
gnac."   It  was  an  old  brandy  case,  which  lieut.  Massey  had  utilized 
as  a  receptacle  for  his  negatives.     The  box  was  placed  by  the  steward 
in  either  the  baggage  or  storage  room,  which  is  not  entirely  clear  or 
very  material.     The  chief  officer  testified  that  during  the  voyage  he 
saw  it  in  the  baggage  room,  while  Lieut  Massey  testified  that  it  was 
taken  by  Brown  to  the  storeroom.     It  was,  at  all  events,  in  the  pos- 
session of  the  defendant.     Lieut.  Massey  did  not  attempt  to  include 
this  box  in  his  ordinary  baggage.     He  told  Brown  that  it  would 
probably  be  carried  as  freight     He  also  had  three  demijohns  of 
mineral  water,  which  he  was  bringing  to  this  country  to  be  analyzed. 
These  demijohns  were  with  the  box  of  negatives,  and  were  included 
in  the  statement  to  Brown  as  to  carriage  as  freight.     Upon  the  ar- 
rival of  the  steamer  in  New  York,  on  or  about  the  14th  of  May,  1895, 
a  hurried  search  was  made  for  the  box,  and  then  the  demijohns,  but 
neither  was  found.     Lieut.  Massey  then  left  the  wharf  without  lliem. 
He,  however,  returned  the  next  day,  and  learned  that  the  demijohns 
had  been  found,  but  not  the  box.     He,  together  vdth  Brown  and  the 
wharfinger,  then,  as  he  testifies,  inspected  ''those  parts  of  the  ship 
where  such  things  were  likely  to  be,'^  but  the  box  was  not  found. 
For  some  three  weeks  thereafter  he  went  several  times  to  the  wharf, 
but  was  always  told  that  the  box  could  not  be  found.     It  was  found, 
howeyer,  some  months  after  the  commencement  of  the  action,  in  a 
locker  in  the  f orepeak  of  the  ship.     How  it  got  there,  and  why  this 
locker  had  not  previously  been  searched,  was  not  shown.     Every- 
thing on  that  head  was  left  to  inference.     The  chief  officer,  it  is  true, 
test&ed  that  at  some  time  (but  whether  during  this  particular  voy- 
age, or  later,  he  could  not  with  certainty  say)  he  ordered  four  or  five 
boxes  of  signals  which  were  lying  in  the  baggage  ropm  to  be  moved 
to  the  locker  in  the  forepeak  of  the  ship.     This  order  was  complied 
with.     The  boxes  of  signals  were  old  whisky  cases,  and  were  similar 
in  shape  to  the  box  of  negatives.     Upon  a  certain  occasion,  in  the 
winter  of  1895,  after  the  conunencement  of  this  suit,  this  chief  officer 
gave  an  order  to  have  one  of  the  boxes  of  signals  brought  up  to  him 
on  the  bridge,  and  accordingly  a  box  was  brought  up  there,  which,  on 
being  opened,  turned  out  to  be  Lieut  Massey's  box  of  negatives. 
This  was  substantially  all  that  the  defendant  proved  on  the  subject. 
Upon  this  proof  it  asked  the  court  to  presume  that,  when  the  signal 
boxes  were  moved  from  the  baggage  room,  the  box  of  negatives  was 
at  the  same  time  moved  with  them.     There  was  not  a  particle  of  evi- 
dence, other  than  the  plaintiff's,  that  any,  much  less  a  thorough, 
search  was  eret  made  for  the  missing  box.     The  defendant  undoubt- 
edly promised  to  have  the  ship  searched,  and  told  lieut.  Massey  that 
it  bad  done  so  without  success.     But  no  proof  on  that  head  was 
furnished.     It  is  true  that  Lieut.  Masbey  testified  that  he  partici- 
pated in  an  inspection  of  those  parts  of  the  ship  where  such  things  as 
his  box  were  likdy  to  be,  but  that  certainly  was  not  such  a  thorough 
search  as  the  defendant  promised  and  was  in  duty  bound  to  make. 
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After  the  incomplete  and  partial  search  of  which  Lieut.  Massey  thus 
speaks,  the  defendant  promised  to  look  further,  and  told  him  that  the 
box  would  probably  be  found  in  a  day  or  two.  He  kept  on  inquiring, 
and  the  defendant's  agents  kept  on  assurii^  him  that  the  box  was  on 
board  the  vessel, — as,  indeed,  was  the  fact, — ^until  at  last  they  Anally 
gave  it  up,  and  definitely  declared  that  it  could  not  be  found.  There 
was  then  no  longer  what  Mr.  Greenleaf,  in  his  work  on  Evidence 
(volume  2,  15th  Ed.,  §  644),  speaks  of  as  ^'a  mere  excuse  or  apology 
for  not  delivering  the  goods  at  present,"  but  a  final  refusal,  upon  a 
ground  which  the  jury  might  have  found  to  be  untenable  and  insuf- 
ficient. At  this  point  the  door  was  closed  against  Lieut.  Massey, 
and  the  legal  status^  of  the  parties  resulting  therefrom  became  settled. 
The  box,  and  also  the  claim,  were  thereupon  assigned  to  the  present 
plaintiff,  and  this  action  was  brought. 

The  plaintiff  alleged  three  things, — demand  of  the  box,  refusal, 
and  conversion.  The  demand  and  refusal  were  admitted;  the  con- 
version denied  It  will  be  observed  that  the  action  is  not  against 
the  defendant  as  a  common  carrier  upon  its  contract,  nor  is  it  for 
negligence  or  breach  of  duty.  In  other  words,  it  is  what  was  former- 
ly trover,  and  not  what  was  once  called  an  action  on  the  case.  To 
maintain  trover,  or,  at  the  present  day,  an  action  for  conversion,  it 
is  sufficient  for  the  plaintiff  to  show  a  refusal  to  deliver  to  him  prop- 
erty to  which  he  is  entitled,  upon  a  demand  made  upon  the  defendant 
while  the  property  is  in  the  latter's  possession.  Packard  v.  Get- 
man,  4  Wend.  615.  A  demand  and  refusal  is,  under  some  circum- 
stances, treated  as  but  prima  facie  evidence  of  conversion,  which 
the  defendant  may  explain  or  rebut,  as  where  the  property  has  been 
stolen  or  lost,  and  so  cannot  be  delivered  to  the  owner.  The  remedy 
in  such  cases  was  assumpsit  or  a  special  action  on  the  case.  Hawk- 
ins V.  Hoffman,  6  Hill,  588,  and  cases  there  cited  by  Bronson,  J.  But 
it  was  said  in  the  latter  case  that  trover  would  lie  where  the  goods 
have  been  lost  to  the  owner  by  the  act  of  the  carrier,  though  there  may 
have  been  no  intentional  wrong;  as  where  the  goods  are  by  mistake, 
or  under  a  forged  order,  delivered  to  the  wrong  person.  In  Packard 
V.  Getman,  supra  (upon  the  first  appeal,  6  Cow.  757),  it  was  said  that 
^^a  demand  and  refusal  is  prima  facie  evidence  of  a  conversion,  but 
the  defendant  may  give  evidence  to  negative  the  presumption."  And 
it  was  there  held  that  as  the  defendant  never  had  actual  possession 
of  a  particular  box,  and  as  there  was  nothing  on  which  to  found  a 
presumption  that  he  clandestinely  secreted,  or  in  any  way  disposed 
of,  this  box,  the  case  should  have  gone  to  the  jury,  and  that  it  was 
for  them  to  say  whether  they  were  satisfied  that  the  defendant  had 
converted  to  his  own  use  the  goods  in  question.  When  this  case 
came  again  (4  Wend.  615),  Chief  Justice  Savage  summed  up  the  gov- 
erning rules  as  follows: 

"TroTer  lies  not  against  a  carrier  for  negligence,  as  for  loBlng  a  box,  but 
It  does  for  an  actual  wrong  (Salk.  655);  nor  for  goods  lost  or  stolen  from  a 
carrier  or  wharfinger.  There  must  be  an  Injurious  conversion;  something 
more  than  a  bare  omission.  5  Burrows,  2825.  Where  a  carrier  loses  goods 
by  accident,  trover  does  not  He;  but  where  he  Is  an  actor,  and  delivers  them 
to  a  third  person,  though  by  mistake,  the  action  Ues.  Peake,  49.  It  lies 
also  where  the  defendant  refuses  to  deliver  the  goods  according  to  contract. 
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he  having  the  possession.  1  Taunt  391;  4  Esp.  157.  But  If  lost  or  stolen, 
flo  that  he  cannot  deliver  them,  and  his  Inability  does  not  arise  from  any  act 
«f  hl8  own,  trover  does  not  lie,  though  case  does." 

Applying  these  principles  to  the  case  at  bar,  it  is  quite  evident  that 
the  learned  trial  judge  erred  in  taking  the  case  from  the  jury.  Upon 
the  admission  of  a  demand  and  refusal,  with  evidence  tending  to 
show  that  at  the  time  of  the  demand  the  box  was  in  the  defendant's 
possession,  and  that  the  defendant  had  it  in  its  power  to  give  it  up^ 
the  plaintiff  was  entitled  to  rest.  Greenl.  £v.  supra.  The  defend- 
ant was  then  authorized  to  negative  or  rebut  the  presumption  of  con- 
version arising  therefrom.  Whether  it  did  so  successfully,  either  by 
using  the  plaintiff's  testimony  and  making  it  its  own,  or  upon  the 
testimony  adduced  affirmatively  by  itself,  was,  to  say  the  least,  a 
question  for  the  jury.  The  box  was  not  lost,  nor  had  it  been  stolen. 
It  was  then  on  the  ship,  in  the  defendant's  possession.  At  least, 
the  jury  might  have  drawn  that  inference  from  the  evidence  adduced. 
Had  the  action  been  for  n^ligence,  the  defendant  could  have  shown 
that  the  box  was  not  lost,  but  had  been  carefully  put  away.  It  is 
idle  to  say  that  it  was  lost  in  the  ship.  It  was  possibly  mislaid  there. 
The  locus  of  possession  had  been  varied  by  the  defendant's  own  serv- 
ants, but  the  possession  remained.  A  thorough  search  would  have 
brought  the  box  to  light  But  even  if  it  were  treated  as  lost,  though 
simply  stowed  away  by  the  defendant  in  its  own  vessel,  still  the  de- 
fendant was  bound  to  show  that  its  inability  to  deliver  the  box  did 
not  arise  from  any  act  of  its  own.  The  case  is  entirely  barren  of 
evidence  upon  the  latter  head;  barren  of  evidence,  as  we  have  seen, 
of  how  the  box  came  to  be  where  it  was;  and  equally  barren  of  evi- 
dence as  to  why  it  was  not  searched  for  in  the  very  place  where  it 
was  ultimately  found.  The  case  comes  to  this,  then:  The  jury 
were  authorized  upon  the  evidence  to  find  that,  upon  repeated  de- 
mands by  the  owner  for  his  property,  the  defendant,  tiiough  in  posses- 
sion of  it,  refused  to  deliver  it  to  him.  When  called  upon,  at  least 
to  explain  why  it  so  refused,  the  defendant  offered  no  evidence  to 
negative  or  rebut  the  presumption  arising  from  its  refusal,  but  con- 
tented itself  with  furnishing  meager  testimony,  from  which  infer- 
ences favorable  to  its  contention  might  possibly  be  drawn.  The 
most  that  can  be  said  upon  the  latter  head  is  that,  taking  all  the  cir- 
cumstances into  consideration,  the  question  of  conversion  was  prop- 
erly for  the  jury. 

None  of  the  other  points  discussed  in  the  respondent's  brief  call 
f<^  special  consideration.  They  are  either  immaterial  in  their  rela- 
tion to  the  gravamen  of  the  action,  namely,  the  conversion  alleged, 
or  they  also  depend  upon  conflicting  evidence.  In  no  asx)ect  of  the 
case  shonld  there  have  been  a  dismissal  of  the  complaint. 

llie  judgment  appealed  from  should  therefore  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
All  concur. 
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RAFFERTY  et  al.  v.  BUFFALO  CITY  GAS  CO.  et  al. 
(Supreme  Cburt,  Appellate  Division,  First  Department.    February  24,  1899.) 

L  CJoRPORATioNs— Issuance  op  Stock. 

The  provision  of  section  42  of  the  stock  corporation  law  that  no  stock 
shall  be  Issued  for  less  than  its  par  value  for  stock  of  another  corporation 
is  not  violated  where  a  gas  company  purchases  all  the  stock  of  another 
by  issuing  its  own  stock  therefor,  merely  because  the  plant  and  tangible 
property  thus  purchased  are  less  than  the  par  value  of  the  stock  issued, 
if  the  benefits  otherwise  derived  warrant  the  transaction. 

2.  Same. 

The  provision  of  section  42  of  the  stock  corporation  law  that  no  corpo- 
ration shall  Issue  stock  except  for  property  actually  received  for  its 
"lawful  purposes,"  does  not,  by  the  words  "lawful  purposes,"  exclusively 
restrict  a  company  organized  to  manufacture,  sell,  and  distribute  gas  to 
the  object  thus  expressed;  but  it  may  issue  its  stock  in  exchange  for  all 
the  stock  of  another  gas  company,  if  the  transaction  is  otherwise  permis- 
sible. 

8.  Same— Monopolistic  Combination. 

A  contract  by  a  gas  company  to  issue  its  stock  in  exchange  for  all  the 
stock  of  another,  merely  to  prevent  ruinous  competition,  is  not  a  combi- 
nation with  the  other  company  for  the  creation  of  a  monopoly,  contrary 
to  section  7  of  the  stock  corporation  law. 

4.  Same— Restraint  op  Trade. 

Neither  is  it  an  unlawful  restraint  of  trade,  contrary  to  said  section. 

6.  Same— Prevention  op  Competition. 

Neither  is  it  a  prevention  of  competition  in  a  necessity  of  life,  contrary 
to  said  section. 

6.  Same— Consolidation. 

No  consolidation  follows  from  the  issuance  by  one  corporation  of  stock 
in  exchange  for  all  the  stock  of  another. 

7.  Same— Acts  op  Directors. 

The  act  of  the  directors  of  a  gas  company  in  purchasing  the  stock  of  a 
competing  company,  where  there  Is  no  fraud  or  wrong  done  on  the  part 
of  the  directors,  will  not  be  interfered  with  at  the  suit  of  a  stockholder, 
where  the  matter  is  left  to  the  ultimate  determination  of  the  stockholders. 

Appeal  from  special  term,  New  York  county. 

Action  by  Oscar  G.  Rafferty  and  others  against  the  Buffalo  City 
Gas  Company  and  others.  From  an  order  dissolving  a  temporary 
injunction,  plaintiffs  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Henry  G.  Atwater,  for  appellants. 
John  G.  Milburn,  for  respondents. 

PATTERSON,  J.  The  plaintiffs,  each  owning  100  shares  of  the 
capital  stock  of  the  Buffalo  City  Gas  Company,  brought  this  action, 
against  that  corporation  and  its  directors,  to  restrain  the  defendants 
from  consummating  a  contemplated  purchase  of  certain  bonds  and 
stock  of  the  People's  Gaslight  Company  of  Buffalo.  A  temporary 
injunction  was  obtained,  which,  on  motion,  was  dissolved,  and  from 
the  order  of  dissolution  this  appeal  is  taken. 

The  allegations  of  the  complaint  present  grave  charges  against 
the  directors  of  the  defendant  corporation,  and  impute  to  them  a  mo- 
tive for  entering  into  the  transaction  which,  if  well  founded,  would 
call  for  the  interference  of  a  court  of  equity.    Those  allegations  are- 
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that  the  majority  of  the  indiyidaal  defendants,  directors  of  the  Buf- 
falo City  Gas  Company,  have  devised  and  intend  to  carry  out  a 
scheme  by  which  it  will  be  made  to  purchase  the  stock  and  bonds  of 
the  People's  Gteslight  Company  at  grossly  excessive  prices,  and  pay 
therefor  in  bonds  and  stock  of  the  Buffalo  City  Gas  Company;  that 
the  directors  implicated  in  the  transaction  are  the  owners  of  or 
interested  in  the  bonds  and  stocks  they  intend  to  purchase,  and 
are  therefore  acting  merely  for  their  own  aggi*andizement,  to  the  de- 
struction of  the  interests  of  the  plaintiffs  and  other  stockholders  of 
the  Buffalo  Company.  Those  charges  are  overwhelmingly  disproven. 
It  is  shown  that  not  one  of  such  directors  is  interested  in  the  secu- 
rities of  the  People's  Gaslight  Company,  with  the  exception  of  Mr. 
Seligman,  who  owns  200  shares  of  its  stock.  It  is  admitted  on  the 
part  of  the  defendants  that  the  price  to  be  paid  for  the  securities 
of  the  People's  Graslight  Company  is  excessive,  reference  being  had 
to  the  intrinsic  value  of  the  plant  of  that  company;  but  they  show 
that,  by  acquiring  the  control  of  the  People's  Gaslight  Company, 
they  virtually  secure  to  the  Buffalo  Gas  Company  a  franchise  which, 
if  operated  adversely  to  or  in  rivalry  with  the  latter  company,  might 
be  ruinous  to  its  business.  The  defendants  also  present  a  state  of 
facts  which  they  claim  justify  them  in  making  the  purchase  as  a 
matter  of  prudence,  and  in  the  best  interest  of  the  Buffalo  City  Gas  • 
Company,  for  its  protection,  and  to  save  it  from  the  destruction  of 
its  business.  Every  element  of  fraud  or  intentional  wrongdoing  of 
the  directors  being  eliminated,  there  is  left  only,  on  the  merits,  a 
matter  of  business  policy,  for  the  directors  to  determine  in  good 
faith,  viz.  whether  they  shall,  with  the  assent  of  a  majority  of  the 
stockholders,  complete  the  transaction.  They  show  that  they  do  not 
intend  to  dispose  of  the  subject  upon  their  own  responsibility.  They 
have  submitted  it  to  the  stockholders  to  say  whether  the  transaction 
shall  be  consummated.  It  is  a  matter,  therefore,  which  should  be  left 
to  the  determination  of  the  directors  and  stockholders,  and  should  not 
be  interfered  with  by  the  court,  unless  the  proposed  transaction  is 
so  tainted  with  illegality  that  it  must  be  enjoined,  in  view  of  the 
fact  that  final  relief  would  be  unavailing  unless  temporary  restraint 
is  imposed. 

It  is  claimed  by  the  plaintiffs  that  such  illegality  has  been  shown 
here,  arising,  in  the  first  place,  from  want  of  power  in  the  directors 
to  make  the  proposed  purchase;  that,  therefore,  these  plaintiffs  stand  . 
in  the  attitude  of  shareholders,  seeking  to  enjoin  an  ultra  vires  act 
of  the  directors.    But  there  is  a  power  to  purchase  expressly  given 
by  section  40  of  the  stock  corporation  law,  which  provides  that  such  , 
a  corporation  may  '^acquire,  hold,  and  dispose  of  the  stock,  bonds, 
and  other  evidences  of  indebtedness  of  any  corporation,  domestic  or . 
foreign,  and  issue  in  exchange  therefor  its  stock,  bonds,  or  other  ob- 
ligaticms,  if  authorized  so  to  do  by  a  provision  in  the  certificate  ot: 
incorporation  of  such  corporation."    The  certificate  of  incorporation^ 
of  the  Buffalo  City  Gas  Company  contains  the  authority  mentioned 
in  ^e  section  of  the  statute  quoted.    There  is  no  limitation  upon  the 
extent  to  which  the  right  to  purchase  given  by  that  section  may  go, 
whether  as  to  the  whole  or  a  controlling  interest  or  a  smaller  por- 
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tion  of  the  stock,  bonds,  etc.,  purchased  under  the  permission  of  that 
section ;  and,  as  the  legislature  has  placed  no  limitation  in  that  re- 
gard, the  court  cannot  undertake  to  do  so.  But  it  is  said  that  the 
permission  given  by  the  fortieth  section  must  be  construed  in  con- 
nection with  other  provisions  of  the  stock  corporation  law  relating 
to  the  same  subject.  Section  42  provides  that  no  stock  shall  be  is- 
sued (in  exchange,  etc.)  for  less  than  its  par  value,  and  no  bonds 
shall  be  issued  for  less  than  the  fair  market  value  thereof.  The 
claim  is  made  by  the  plaintiffs  that  it  appears  that  the  stock  of  the 
Buffalo  City  Gas  Company  is  to  be  issued  for  much  less  than  its  par 
value,  and  inferentially  the  bonds  at  much  less  than  their  market 
value.  If  the  plant  and  tangible  properties  of  the  People's  Gaslight 
Company  are  to  be  alone  considered  in  the  ascertainment  of  the  value 
of  that  which  it  is  proposed  by  the  Buffalo  City  Gas  Company  to  pur- 
chase, then  the  requirement  of  the  forty-second  section  is  not  sat- 
isfied. But  the  plaintiffs  wholly  ignore  the  circumstance  that, 
through  the  purchase,  the  franchise  of  the  Queen  City  Gas  Company 
'Comes  under  the  control  and  virtual  ownership  of  the  Buffalo  City 
'Gas  Company,  as  that  necessarily  goes  with  the  purchased  stock. 
The  great  value  of  the  Queen  City  Gas  Company's  franchise  is  made 
to  appear  generally,  for,  of  course,  it  cannot  be  reduced  to  an  actual 
inventoried  valuation.  It  is  not  therefore  made  to  appear  that  the 
provision  of  the  forty-second  section  referred  to  is  violated. 

It  is  further  claimed  that  another  provision  of  the  forty-second 
section  of  the  stock  corporation  law  prohibits  the  proposed  trans- 
action. That  provision  is  that  no  corporation  shall  issue  either  stock 
or  bonds,  except  for  money,  labor  done,  or  property  actually  received 
for  the  use  and  lawful  purposes  of  such  corporation.  It  is  not  re- 
/quired  that  we  should  now  give  a  definition  of  the  words  "lawful 
purposes,"  as  used  in  this  clause  of  the  statute.  They  are  very  gen- 
eral, and  would  seem  primarily  to  mean  purposes  not  foreign. to  the 
business  of  the  corporation,  and  such  as  are  not  disconnected  with 
the  lawful  management  of  that  business.  We  suppose  it  to  be  a 
lawful  purpose  of  the  corporation  to  secure  itself  against  ruinous 
•  competition  whereby  its  whole  business  may  be  destroyed.  It  seeks 
to  do  that  by  making  a  purchase  authorized  by  the  law.  The  words 
^lawful  purposes"  are  not  to  be  construed  with  the  narrow  restric- 
i:ion  which  would  apply  them  exclusively  to  the  object  for  which  the 
•corporation  was  created,  namely,  the  manufacture  and  sale  and  dis- 
tribution of  gas.  If  the  proposed  transaction  is  otherwise  legal,  we 
:8hould  construe  it  to  be  within  the  lawful  purposes  of  the  corpo- 
ration, the  statute  permitting  the  purchase  to  be  made. 

It  is  further  said  that  the  contemplated  purchase  operates,  in  ef- 
fect, a  combination  with  another  company  for  the  creation  of  a 
monopoly,  or  the  unlawful  restraint  of  trade,  or  the  prevention  of 
competition  in  a  necessary  of  life,  contrary  to  the  provision  of  sec- 
tion 7  of  the  stock  corporation  law.  A  monopoly  is  not  constituted. 
No  exclusive  privilege  or  right  as  against  individuals  or  corporations 
to  manufacture  and  sell  and  distribute  gas  is  acquired.  Nor,  in  a 
more  restricted  use  of  the  word  "monopoly,"  is  that  condition 
brought  about  by  force  of  this  contract    A  more  plausible  objection 
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to  it  wonld  be  that  it  is  a  contract  in  restraint  of  trade  to  prevent 
competition^  but  it  is  made  to  appear  that  that  objection  is  unten- 
able. Contracts  that  are  intended  to  effect  or  must  necessarily  re- 
sult in  an  unlawful  restraint  of  trade  or  the  prevention  of  competi- 
tion may,  under  certain  circumstances,  be  enjoined,  but  whether  at 
the  suit  of  a  stockholder  against  his  own  company,  or  its  directors, 
it  is  not  now  necessary  to  consider.  The  contract  of  purchase  here 
involved  does  not  appear  on  its  face  to  be  in  unlawful  restraint  of 
trade,  nor  to  prevent  lawful  competition.  The  avowed  and  appar- 
ent purpose  of  it  is  to  prevent  ruinous  competition.  It  is  not  even 
shown  that  the  Buffalo  City  Gas  Company  does  not  intend  to  use  the 
plant  of  the  People's  Gaslight  Company,  or  to  refrain  from  acting 
under  the  franchise  of  the  Queen  City  Gas  Company.  Contracts  can- 
not be  said  to  be  in  restraint  of  trade  where  a  purchase  otherwise 
lawful  is  made  by  one  party  of  the  business  and  all  its  incidents 
of  another  party,  even  where  the  selling  party  enters  into  a  cove- 
nant not  to  engage  in  the  same  business  within  a  determined  terri- 
tory, such  covenant  being  no  wider  nor  broader  than  is  necessary 
for  the  protection  of  the  thing  sold.  Match  Co.  v.  Roeber,  106  N. 
Y.  473,  13  N.  E.  419.  If  such  a  covenant  could  be  enforced,  then 
the  contract,  being  otherwise  legal  and  unobjectionable,  must,  of 
course,  be  valid.  But  it  is  urged  that  the  effect  of  the  contract  is 
to  prevent  lawful  competition.  It  is  not  necessarily  so.  It  seems 
to  be  a  contract  which  the  directors  of  the  Buffalo  City  Gas  Com- 
pany regard  as  necessary,  not  merely  to  its  prosperity,  and  for  the 
enhancement  of  its  profits,  but  to  the  existence  of  its  business. 
What  the  rivalry  of  the  only  partially  developed  business  of  the  Peo- 
ple's Gaslight  Company  has  done  already  to  the  detriment  of  the 
Buffalo  City  Gas  Company  appears  from  the  papers.  A  contract 
made  to  prevent  or  avoid  destructive  competition  is  not  necessarily 
invalid. 
It  was  said  in  the  case  of  Match  Co.  v.  Roeber,  supra: 

'*We  suppose  a  party  may  legally  purchase  the  trade  and  business  of  an- 
other for  the  very  purpose  of  preventing  competition;  and  the  validity  of  the 
contract.  If  supported  by  a  consideration,  will  depend  upon  Its  reasonableness 
as  between  the  parties.  Combinations  between  producers  to  limit  production 
and  to  enhance  prices  are  or  may  be  unlawful,  but  they  stand  on  a  different 
footing." 

In  People  v.  North  River  Sugar-Refining  Co.,  54  Hun,  354,  7  N. 
Y.  Supp.  406,  Mr.  Justice  Barrett  says: 

"Excessive  competition  may  sometimes  result  in  actual  injury  to  the  public; 
and  competitive  contracts,  to  avert  personal  ruin,  may  be  perfectly  reason- 
able. It  Is  only  when  such  contracts  are  publicly  oppressive  that  they 
become  unreasonable,  and  are  condemned  as  against  public  policy." 

And  later  it  is  said  by  Judge  Gray  in  Vinegar  Co.  v.  Foehrenbach, 
148N.  Y.  65,  42N.  E.  403: 

"But  not  aU  combinations  are  condemned,  and  self-preservation  may  Justify 
prevention  of  undue  and  ruinous  competition,  when  the  prevention  Is  sought 
by  fair  and  legal  methods." 

We  are  not  able  to  say  and  cannot  adjudge  from  what  is  now 
before  us  that  the  contract  under  consideration  is  anvthing  other 
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than  a  reasonable  one  made  to  prevent  the  apprehended  conseqncn- 
ces  set  forth  by  the  directors  in  the  papers  submitted  in  answer  to 
this  motion. 

Finally,  it  is  suggested  that  the  whole  scheme  is  merely  one  to 
bring  about  a  practical  consolidation  of  two  corporations,  contrary 
to  the  method  which  the  statute  has  pointed  out  by  which  such  con- 
solidation may  be  effected.  The  answer  to  this  seems  obvious. 
There  is  no  consolidation  either  in  fact  or  in  law.  Each  corporation 
maintains  its  own  identity.  We  are  therefore  of  the  opinion  that 
no  controlling  legal  reason  is  shown  for  the  re-establishment  of  the 
injunction.  . 

The  defendants  have  shown  in  their  affidavits  what  apparently  is 
an  adequate  reason  for  making  the  contract,  based  upon  an  actual 
necessity  for  sfcquiring  the  stocks  and  bonds  of  the  People's  Gaslight 
Company;  and  they  have  also  shown  that  they  cannot  accomplish 
that  object  upon  better  terms  than  those  submitted  for  the  consid- 
eration of  the  shareholders  of  the  Buffalo  City  Gas  Company.  The 
method  of  their  procedure  shows  honesty  of  purpose,  was  entirely 
open  and  frank,  was  communicated  in  all  its  details  and  with  all  its 
consequences  to  the  stockholders,  and  is  referred  to  them  for  ap- 
proval or  rejection.  Under  such  circumstances,  the  case,  as  was  re- 
marked by  the  justice  at  special  term,  presents  only  a  matter  of 
business  judgment.  It  cannot  now  be  held  that  the  price  is  so  ex- 
orbitant as  to  indicate  a  waste  of  the  Buffalo  City  Gas  Company's 
assets,  or  fraud  or  irregularity,  compelling  the  interference  of  the 
court.  From  all  that  appears,  the  course  of  the  directors  may  be  a 
wise  method,  reluctantly  resorted  to,  as  they  say,  of  saving  their 
company  from  serious  disasters  attendant  upon  a  ruinous  compe- 
tition. The  injunction  was  properly  dissolved,  and  the  interests  of 
these  three  plaintiffs,  who  sue  only  for  themselves,  are  fully  pro- 
tected by  the  bond  exacted  by  the  court  below  on  dissolving  the  in- 
junction, and  which  has  been  furnished  in  accordance  with  the  re- 
quirement of  the  order. 

The  order  appealed  from  must  be  affirmed,  with  costs.  All  con- 
cur. 


(37  App.  Dlv.  534.) 

RAFF  et  al.  v.  KOSTBR,  BIAL  &  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department    February  24.  1899.) 

Pleading— Striking  Answer. 

An  amended  answer,  consisting  of  a  general  denial  and  pleaa  of  pay- 
ment and  a  counterclaim  for  damages,  should  not  be  strlclcen  out  because 
of  failure  of  defendant  to  serve  a  further  bill  of  particulars  as  to  special 
defenses,  in  accordance  with  an  order  of  the  court,  but  the  defendant 
should  be  allowed  the  benefit  of  his  general  denial. 

Appeal  from  special  term,  New  York  county. 

Action  by  Norman  C.  Raff  and  another  against  Koster,  Bial  &  Co. 
Prom  ap  order  striking  out  in  all  respects  the  amended  answer  of 
defendant,  it  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 
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E.  W.  S.  Johnston,  for  appellant. 
J.  H.  Warner,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  damages 
for  a  breach  of  contract.  The  amended  answer  consisted  of  allega- 
tions amounting  to  a  general  denial,  payment,  and  a  counterclaim 
for  damages  arising  from  a  breach  of  the  agreement  alleged  in  the 
complaint  and  answer.  A  bill  of  particulars  having  been  ordered 
and  served^  an  order  was  made,  upon  notice,  directing  the  defendant 
to  serve  a  further  bill  of  particulars  of  the  defendant's  defenses  and 
counterclaims.  The  defendant  served  a  further  bill  of  particulars, 
which  it  is  claimed  failed  to  complj  with  the  provisions  of  the  order. 
Thereupon  a  motion  was  made  to  strike  out  the  defendant's  answer, 
which  motion  was  granted,  and  from  the  order  thereupon  entered  this 
appeal  is  taken. 

In  the  consideration  of  the  questions  involved  upon  this  appeal,  the 
propriety  of  the  orders  directing  the  bill  of  particulars  and  the  fur- 
ther bill  of  particulars  is  not  before  us,  they  not  having  been  appealed 
from,  and,  so  far  as  this  appeal  is  concerned,  the  defendant  was 
bound  to  comply  with  those  orders.  Nor  is  it  necessary  to  discuss 
the  question  as  to  the  power  of  the  court  to  strike  out  the  entire 
answer  of  the  defendant  because  of  a  failure  to  comply  with  an  order 
to  furnish  a  bill  of  particulars  in  respect  to  a  counterclaim  or  defense 
contained  in  the  answer,  independent  of  the  general  denial;  because 
it  seems  to  us  that,  even  assuming  that  the  court  had  the  power,  it 
should  not  have  stricken  out  the  whole  answer  for  the  failure  upon 
the  part  of  the  defendant  to  comply  with  the  order  requiring  a  bill 
of  particulars  of  the  counterclaim  or  of  the  affirmative  defenses.  The 
defendant  should  have  been  allowed  to  have  the  benefit  of  its  general 
denial,  notwithstanding  its  failure  to  comply  with  the  orders  of  the 
court  affecting  separate  and  distinct  defenses.  A  failure  to  comply 
with  an  order  of  the  court  of  this  character  should  not  be  visited  with 
the  penalty  of  having  the  whole  of  an  answer  stricken  out,  but  rather 
an  order  should  be  made  in  harmony  with  the  rules  laid  down  in  sec- 
tion 631  of  the  Code  in  respect  to  the  furnishing  of  a  bill  of  particulars 
of  an  account,  where,  if  the  party  fails  to  furnish  such*  bill  of  par- 
ticulars when  properly  demanded,  he  is  precluded  from  giving  evi- 
dence of  the  account  at  the  trial 

We  think,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  flO  costs  and  disbursements,  and  the  motion  denied, 
with  flO  costs.     All  concur. 


(38  App.  Dlv.  6.) 

COHN  V.  DAVID  MAYER  BREWING  CO. 

{Snpreine  Ck>iirt,  Appellate  Division,  Flr^t  Department    February  24,  1890.) 

L  NBeLioKHCR— Evidence. 

In  an  action  to  recover  for  injniies  caused  by  the  alleged  negligence 
of  a  driver  of  a  wagon  of  defendant,  evidence  that  the  name  of  defend- 
ant was  painted  on  the  wagon,  with  his  place  of  business,  and  that  at 
such  place  of  business  there  was  a  simUar  name  on  a  sign,  establishes 
prima  facie  the  ownership  of  the  wagon. 
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8.  Directing  Verdict. 

Where  the  weight  of  evidence  is  flo  decidedly  preponderating  In  favor 
of  one  party  that  a  verdict  contrary  to  that  preponderance  would  be  set 
aside  on  motion,  the  court  should  nonsuit  or  direct  a  verdict 

Appeal  from  trial  term,  New  York  county. 

Action  by  Ernestine  Cohn  against  the  David  Mayer  Brewing  (3om- 
pany.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  BARRETT,  RUMSEY^ 
PATTERSON,  and  O'BRIEN,  JJ. 

Charles  G.  F.  Wahle,  for  appellant 
Grant  C.  Fox,  for  respondent. 

PATTERSON,  J.  The  plaintiff  sustained  injuries  on  the  23d  of 
March,  1896,  by  being  run  over  by  a  horse  and  wagon  as  she  was 
attempting  to  cross  from  the  northeast  to  the  southeast  corner  of 
Second  avenue  and  Eighty-Sixth  street,  in  the  city  of  New  York. 
It  was  alleged  in  the  cotnplaint  that  the  horse  and  wagon  belonged 
to  the  defendant,  that  the  horse  was  being*  driven  by  a  servant  of  the 
defendant,  and  that  his  carelessness  and  negligence  in  driving  were 
the  cause  of  the  accident.  These  allegations  were  denied  in  the 
defendant's  answer.  At  the  close  of  all  the  proofs  the  complaint 
was  dismissed  by  the  justice  presiding,  and  from  the  judgment  en- 
tered thereupon  this  appeal  is  taken. 

It  was  incumbent  upon  the  plaintiff  to  prove  that  the  driver  of 
the  wagon  was  the  servant  of  the  defendant.  She  did  show  that 
there  was  painted  on  the  wagon  the  name  of  the  "David  Mayer  Brew- 
ing Company,  1235  Second  Avenue";  and  she  also  showed  that  upon 
the  premises  No.  1235  Second  avenue  there  was  a  sign,  "David  Mayer 
Brewing  Company,  Bottling  Department."  We  will  assume  that 
that  was  sufficient  to  establish  prima  facie  the  ownership  of  the 
wagon.  Seaman  v.  Koehler,  122  N.  Y.  647,  25  N.  E.  353.  The  case 
cited  appears  to  authorize  the  inference  that  the  driver  of  the  wagon 
was  the  defendant's  servant.  It  then  devolved  upon  the  defendant 
to  prove,  in  order  to  escape  liability,  that  it  did  not  employ  the 
driver,  or  that  he  was  not  in  its  service  or  engaged  in  its  business 
at  the  time  of  the  accident.  There  were  several  witnesses  for  the 
defendant,  each  of  whom  testified  that  the  wagon  did  not  belong  to 
the  David  Mayer  Brewing  Company,  but  that  it  belonged  to  one 
Katz,  who  .succeeded  the  David  Mayer  Brewing  Company  in  busi- 
ness. The  driver  of  the  wagon  testified  that  he  was  driving  it  when 
the  accident  occurred,  and  that  he  had  never  been  in  the  employ  of 
the  defendant.  Katz  testified  that  on  the  23d  of  March,  1896,  the 
driver  of  this  wagon  was  employed  by  him,  and  that  he  (Katz)  bought 
the  wagon  from  a  maker  named  Woodruff.  Joseph  Blank  testified 
that  he  was  the  manager  of  Katz's  business,  carried  on  at  No.  1235 
Second  avenue,  from  December,  1895;  that  this  wagon  was  bought 
by  Katz,  who  caused  it  to  be  painted  over.  Mayer,  the  secretary  of 
the  defendant,  testified  that  the  wagon  did  not  belong  to  the  de- 
fendant, had  never  belonged  to  it,  and  that  the  driver  never  had  been 
in  the  employ  of  the  defendant    It  appeared  that  Katz  continued  to 
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use  the  name  and  the  sign  of  the  defendant  after  December,  1895^ 
in  the  bottling  business.  Here  was  the  positive  teiatimony  of  four 
persons  that  the  wagon  did  not  belong  to  the  defendant,  and  that 
the  driver  was  not  in  its  employ.  Under  these  circumstances,  the 
inquiry  is  whether  there  was  anything  to  go  to  the  jury.  Where  the 
weight  of  evidence  is  so  decidedly  preponderating  in  favor  of  one- 
party  that  a  verdict  contrary  to  that  preponderance  would  be  set 
aside  on  motion,  a  trial  judge  should  nonsuit  or  direct  a  verdict,. 
as  the  case  mav  require.  Hemmens  v.  Nelson,  138  N.  Y.  517,  34 
N.  E.  342;  Linkhauf  v.  Lombard,  137  N.  Y.  418,  33  N.  E.  472;  Lane 
V.  Town  of  Hancock,  142  N.  Y.  510,  37  N.  E.  473;  Dwight  v.  Insur- 
ance Co.,  103  N.  Y.  343,  8  N.  E.  654.  But  it  is  claimed  that  the 
credibility  of  a  witness  or  witnesses  is  involved,  and,  hence,  that 
the  case  should  have  gone  to  the  jury.  I  do  not  think  so.  The  court 
should  have  directed  a  verdict  for  the  defendant.  Joseph  Blank  was 
a  distinterested  witness.  The  driver's  testimony  involved  Katz  in 
liability,  and  Katz's  testimony  showed  that,  if  any  one  was  liable 
for  the  negligence  of  the  driver,  he  was.  Mayer,  the  defendant's 
secretary,  may  be  called  an  interested  witness,  but  there  was  full 
corroboration  of  his  testimony;  and  where  there  is  such  corrobora- 
tion the  case  may  be  disposed  of  by  the  court  without  submitting 
the  credibility  of  such  witness  to  the  jury,  and  the  court  should  ac- 
cept it  as  true.  Anderson  v.  Boyer,  156  N.  Y.  99,  50  N.  E.  976. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(37  App.  Div.  560.) 

CITIZENS*  SAV.  BANK  OF  STAMFORD  v.  MAYOR,  ETC..  OF  CITY  OF 

NEW  YORK. 

(Supreme  Court,  AppeUate  Division,  First  Department    February  24,  1899.) 

1.  Taxation  op  Bank  Stock— Recovery  of  Tax  Paid— Failure  to  Applt  to 
Commissioners  for  Relief. 

A  nonresident  bank,  which  holds  stock  in  a  bank  within  the  state, 
cannot,  in  a  collateral  proceeding,  recover  back  a  tax  levied  on  such  stock, 
and  paid  by  the  latter  bank,  and  charged  to  it  on  the  ground  that  it  had 
no  taxable  surplus,  where  it  failed  to  apply  to  the  tax  commissioners  for 
a  deduction,  unless  It  was  evident  that  such  application  would  be  vain. 

8l  Same— Jurisdiction  of  Commissioners. 

The  Jurisdiction  of  tax  commissioners  to  assess  a  tax  on  bank  stock  is 
not  affected  by  the  existence  of  outside  facts  bearing  on  the  proper  meas- 
ure of  deduction,  which  were  never  called  to  their  attention. 

&  Same— Non residence  as  Excuse  for  Failure  to  Apply  kor  Deduction. 
Since  a  nonresident  voluntarily  submits  to  the  jurisdiction  of  the  state 
for  purposes  of  taxation  by  purchasing  property  within  the  state,  such 
nonresidence  is  no  excuse  for  failure  to  apply  to  tax  commissioners  for 
deduction  from  an  assessment. 

Appeal  from  trial  term,  New  York  county. 

Action  l^  the  Citizens'  Savings  Bank  of  Stamford  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York  to  re- 
cover taxes  paid.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 
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Esek  Cowen,  for  appellant. 

George  S.  Coleman,  for  respondent. 

BARRETT,  J.  The  plaintiff,  a  Connecticut  corporation,  was,  dur- 
ing the  years  1886,  1887,  1888,  and  1889,  a  stockholder  in  certain 
national  banks  located  in  this  city.  It  was,  in  each  of  these  years, 
assessed  for  taxation  on  its  shares  of  stock  in  such  banks.  The  tax 
was  paid  by  the  respective  banks  (it  being  a  lien  upon  the  shares  by 
statute),  and  was  charged  to  the  plaintiff.  No  complaint  was  ever 
made  to  the  assessors  with  regard  to  the  assessments,  no  deduction 
sought  from  these  officers,  and  no  review  of  their  action  attempted. 
Three  years  after  the  payment  of  the  tax  last  assessed,  the  plaintiff 
made  a  claim  upon  the  comptroller  for  the  return  of  the  moneys  paid, 
and  four  years  after  such  last  payment  this  action  was  brought  It 
proceeds  upon  the  theory  that  the  tax,  if  not  void,  was — ^to  quote 
from  the  plaintiff's  briefs — ^'Voidable  on  showing  the  fact  that,  at  the 
time  of  the  assessment,  the  plaintiff  had  no  taxable  surplus,  and 
therefore  its  bank  stock  could  not  be  part  of  its  surplus."  A  sufficient 
answer  to  the  conclusion  drawn. from  this  proposition  is  that,  whether 
the  premise  be  correct  or  not,  the  plaintiff's  stock  in  banks  located 
here  was  prima  facie  taxable,  and  that  it  was  incumbent  upon  it  to 
secure  the  proper  deduction  for  its  debts;  and,  failing  in  that,  to 
review  the  action  of  the  assessors  by  certiorari.  United  States  Trust 
Co.  V.  aty  of  New  York,  144  N.  Y.  488,  39  N.  E.  383.  A  stockholder 
can,  if  he  chooses,  waive  his  right  to  such  deduction.  He  does  so 
when  he  fails  to  ask  for  it,  and  pays  his  tax  without  a  murmur.  It  is 
idle  to  say  that  the  plaintiff's  stock  was  absolutely  exempt  from  tax- 
ation because  its  deposits  and  surplus  exceeded  the  value  of  its 
shares,  or  because  the  purchase  of  the  stock  was  necessarily  an  in- 
vestment of  its  deposits.  These  positions  could  only  be  supported 
by  proof  furnished  to  the  tax  commissioners  upon  an  application  for 
a  deduction  in  whole  or  in  part.  The  stock  was  certainly  taxable, 
and  the  commissioners  had  jurisdiction  to  assess  the  tax.  Their 
jurisdiction  under  the  statute  was  not  affected  by  the  existence  of 
outside  facts  bearing  on  the  proper  measure  of  deduction,  which 
facts  were  never  called  to  their  attention.  The  assessments  were, 
therefore,  entirely  valid.  They  were  imposed  in  strict  accordance 
with  section  312  of  the  banking  act  of  1882  (Laws  1882,  c.  409).  That 
act  carefully  observed  the  two  restrictions  upon  the  taxation  of  shares 
of  national  banks  imposed  by  section  5219  of  the  Revised  Statutes 
of  the  United  States.  As  required  by  the  federal  statute,  it  provides: 
First,  that  the  tax  shall  be  laid  where  the  bank  is  located;  and,  sec- 
ond, that  the  tax  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of  the  state. 
The  plaintiff,  however,  contends  that  it  may  attack  the  assessments 
here  collaterally.  This  contention  is  made  upon  the  grounds:  First. 
Treating  the  tax  as  voidable,  that,  although  ordinarily  a  person  taxed 
must  appear  before  the  assessors,  and  claim  the  deduction  which 
would  wipe  out  the  assessment  in  whole  or  part,  yet  he  is  not  bound 
to  do  so  where  he  had  a  valid  excuse  for  not  so  appearing.  On  this 
head  two  cases  are  cited  in  the  supreme  court  of  the  United  States: 


Digitized  by  VjOOQIC 


Sap.  Ct.)    citizens' saV.  bank  v.  mayor,  etc.,  city  of  new  york.     297 

Sapervisors  v.  Stanley,  105  U.  S.  305;  Hills  v.  Bank,  Id.  319.  These 
cases  are,  however,  entirely  distinguishable  from  the  present.  They 
were  decided  onder  our  former  statute  of  18^  (Laws  1866,  c.  761), 
and  tl^e  interpretation  put  upon  it  by  the  court  of  appeals  in  People 
V.  Dolan,  36  N.  Y.  59.  Under  that  interpretation  the  supreme  court 
held,  in  substance,  that  the  assessors  were  not  permitted,  by  our  laws, 
upon  the  demand  of  a  stockholder  of  a  national  bank,  to  deduct  the 
amount  of  his  just  debts  from  the  assessed  value  of  his  stock.  For 
that  reason,  and  because  by  the  then  existing  laws  of  this  state  the 
owner  of  all  other  personal  taxable  property  was  permitted  to  deduct 
such  debts  from  the  value  of  his  stock,  the  court  further  held  that  this 
act  of  1866  was  in  that  respect  in  conflict  with  the  act  of  congress. 
It  declared,  however,  that  the  act  was  not  rendered  wholly  void  by 
such  conflict,  nor  was  the  assessment  thereunder  of  the  shares  of 
stock  in  national  banks  of  no  effect.  *Judge  Miller  summed  up  his 
conclusions  in  these  words: 

*'It  foUows  that  the  assessors  were  not  without  authority  to  assess  national 
hank  shares;  that,  where  no  debts  of  the  owners  existed  to  be  deducted* 
the  assessment  was  valid,  and  the  tax  paid  under  it  a  valid  tax;  that  in 
cases  where  there  did  exist  such  indebtedness,  which  ought  to  be  deducted, 
the  assessment  was  voidable,  but  not  void.  The  assessing  officers  acted  with- 
in their  authority  in  such  cases  until  they  were  notified  in  some  proper  man- 
ner that  the  shareholder  owed  Just  debts  which  he  was  entitled  to  have  de- 
ducted. If  they  then  proceeded  In  disregard  of  the  act  of  congress,  the  as- 
fiessment  was  erroneous." 

Bo  far  the  case  cited  is  directly  opposed  to  the  plaintiff's  main 
position. 

Upon  the  particuliir  point  now  presented,  namely,  as  to  the  effect 
of  a  valid  excuse  for  not  appearing  before  the  assessors,  the  supreme 
court  said  that: 

Where  "the  assessors  habituaUy  and  intentionally,  by  some  rule  prescribed 
by  themselves,  or  by  some  one  whom  they  were  bound  to  obey,  assessed  the 
•hares  of  the  national  banks  higher  in  proportion  to  their  actual  value  than 
other  moneyed  capital  generally,  then  there  is  ground  for  a  recovery." 

Again,  in  the  Hills  Case,  that  court  said: 

^'Without  elaborating  the  matter,  we  are  of  opinion  that  considering  the  de- 
cision of  the  court  of  appeals  of  New  York,  the  action  of  the  assessors  in  the 
case  of  wnilams,  and  their  own  testimony  in  this  case,  it  Is  entirely  clear  that 
all  affidavits  and  demands  for  deduction  which  would  or  might  have  been 
made  would  have  been  disregarded  and  unavailing,  and  that  the  assessors  had 
a  fixed  purpose,  generally  known  to  aU  persons  interested,  that  no  deductions 
for  debts  would  be  made  In  the  valuation  of  bank  shares  for  taxation." 

What  the  court  thus,  in  effect,  held  was  that  the  stockholder  was 
not  precluded  from  a  recovery  merely  because  he  had  not  originally 
gone  through  an  idle  and  useless  form.  And  that  is  all  that  was 
held  upon  the  question  now  under  consideration.  The  distinction 
between  these  cases  and  the  present  is  obvious.  It  cannot  even 
be  pretended  that  the  assessors  in  the  case  at  bar  acted  upon  any  such 
purpose  as  seems  to  have  been  evinced  in  the  general  action  of  such 
officers  under  the  statute  of  1866.  Under  the  act  of  1882,  supra,  it 
has  been  repeatedly  held  by  our  courts  that  stockholders  in  national 
banks  are  entitled  to  deduct  the  amount  of  their  just  debts  from  the 
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assessed  value  of  their  shares;  and  the  local  assessors  are  constantly 
making  such  deductions.  There  is  no  ^'fixed  purpose"  to  the  contrary. 
There  is,  rather,  a  liberal  purpose,  to  afford  proper  facilities  for  mak- 
ing just  deductions  to  all  such  shareholders,  nonresident  as  well  as 
resident.  And,  indeed,  the  books  show  that  our  courts  have  con- 
strued the  statute  laws  of  the  state  with  regard  to  such  deductions 
most  favorably  to  nonresident  corporations  such  as  the  present  plain- 
tiff. People  V.  Coleman,  135  N.  Y.  231,  31  N.  E.  1022;  People  v. 
Barker,  154  N.  Y.  122,  47  N.  E.  1103. 

The  plaintiff  also  contends  that  the  fact  of  its  nonresidence  was 
a  valid  excuse  for  its  inaction.  The  rule  is  invoked  that  the  laws  of 
another  state  must  be  proved  here  as  facts,  and  it  is  claimed  as  a 
sequence  that  the  plaintiff,  as  a  nonresident,  should  not  be  charged 
with  knowledge  of  our  laws.  Hiis  point  is  also  untenable.  It  i& 
not  a  question  of  knowledge  or  ignorance  of  our  laws.  It  is  pnrelv 
a  question  of  jurisdiction.  The  assessors  had  jurisdiction  to  tax 
the  shares  of  residents  and  nonresidents  alike.  The  plaintiff  wa& 
not  bound  to  purchase  stock  of  a  bank  located  within  this  state.  But 
when  it  chose  to  do  so  it  voluntarily  submitted  itself  to  the  jurisdic- 
tion of  the  state  for  all  the  purposes  of  taxation  on  account  of  its 
ownership.  Tappan  v.  Bank,  19  Wall.  490.  As  was  said  in  the  lat- 
ter case: 

'*If  the  state  has  actual  Jurisdiction  of  the  person  of  the  owner,  it  operates 
directly  upon  him.  If  he  is  absent,  and  it  has  Jurisdiction  of  his  property,  it 
operates  upon  him  through  his  property." 

Under  such  circumstances  every  rule,  common-law  or  statutory, 
which  is  binding  upon  residents,  is  equally  binding  upon  nonresidents. 
Were  it  otherwise,  the  state  would  be  powerless  adequately  to  enforce 
its  own  enactments  with  regard  to  the  taxation  of  property  within 
its  limits. 

No  other  points  are  presented  which  call  for  special  consideration. 
The  judgment  was  right,  and  should  be  affirmed,  with  costs.  All 
concur. 


(37  App.  Div.  590.) 

BLUM  V.  LANGFELD. 

(Supreme  Court,  Appellate  Division,  First  Department.    February  24,  1899.) 

L  Appeal— Review  of  Rc lings  Excluding  Evidence. 

When  a  question  put  to  a  witness  is  objected  to  for  apparent  Imma- 
teriality, the  questioner  roust,  by  offer  of  proof,  show  the  materiality 
of  the  evidence  sought  to  be  elicited,  else  a  rulhig  sustaining  the  objection 
wUl  be  sustained  on  appeal. 
2.  Conversion— Pleading  and  Proof— Justification. 

Where  defendant,  in  an  action  for  conversion,  denies  only  the  conver- 
sion, and  does  not  admit  a  taking  and  plead  Justification,  be  cannot  show 
that  he  took  the  goods  as  agent  of  one  having  a  right  to  them  superior 
to  plaintiff's. 

Barrett,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Amanda  Blum,  as  administratrix,  against  Jonas  Lang- 
feld.  From  a  judgment  entered  on  a  verdict  in  favor  of  plainlitf, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSET, 
PATTERSON,  and  O'BRIEN,  JJ. 

S.  M.  Stroock,  for  appellant. 
Herbert  H.  Walker,  for  respondent 

RUMSEY,  J.  The  action  was  brought  for  the  conversion  of  cer- 
tain personal,  property  which  had  belonged  to  Gustave  Blum,  the 
plaintiff's  intestate,  and  which  it  was  alleged  had  been  delivered  to 
the  defendant  by  one  Gorman,  without  any  authority,  and  which, 
upon  danand,  the  defendant  had  refused  to  deliver  to  the  plain- 
tiff. An  appeal  is  taken  from  a  judgment  recovered  .by  the  plaintiff 
and  from  an  order  denying  a  new  trial. 

It  appeared  in  the  case  that,  in  the  year  1891,  Gustave  Blum  was 
a  dealer  in  jewelry,  having  a  place  of  business  at  No.  530  Broadway, 
in  the  city  of  New  York.  On  the  21st  of  June,  1891,  he  disappeared 
from  his  place  of  business  and  home,  and  nothing  was  heard  frcHn 
him  until  he  committed  suicide  at  the  Grand  Union  Hotel,  in  New 
York  City,  on  the  14th  of  July  following.  The  testimony  of  the 
plaintiff  shows  that  on  the  25th  of  June  the  defendant  went  to  Gor- 
man, who  was  the  manager  and  bookkeeper  of  Blum's  business,  and 
requested  of  Gorman  to  deliver  to  him  certain  goods  as  security  for 
a  note  of  L.  Langfeld.  Gorman  delivered  the  goods,  which  were  re- 
ceived by  the  defendant,  and  taken  by  him  to  his  own  place  of  busi- 
ness, which  was  in  the  same  building,  and  on  the  other  side  of  the 
store,  which  had  been  occupied  by  Blum.  After  Blum's  death,  the 
plaintiff,  who  bad  been  appointed  his  administratrix,  demanded  the 
goods,  which  the  defendant  refused  to  deliver,  and  the  plaintiff  there- 
upon brought  this  action.  The  issue  between  the  parties  was  wheth- 
er the  goods  had  been  delivered  to  Jonas  Langfeld,  and  their  value, 
and  no  other  question  was  in  dispute  between  them.  The  defend- 
ant set  up  no  justification  for  the  receipt  of  the  goods,  and  no  au- 
thority to  hold  them,  nor  did  he  deny  that  Blum  was  the  owner  of 
the  goods,  or  entitled  to  the  possession  of  them,  at  the  time  men- 
tion^ in  the  complaint,  but  those  facts  were  expressly  alleged  in 
his  answer.  He  denied  only  the  conversion  and  the  value  of  the 
goods.  No  other  question  was  at  issue,  therefore,  between  the  par- 
ties, than  whether  the  goods  had  been  delivered  by  Gorman  to  the 
defendant,  and  the  value  of  them,  if  they  had  been  so  delivered  by 
him  and  converted. 

He  did  not  claim  that  he  was  entitled  to  take  them  in  the  right  of 
anybody  else,  or  that  he  was  entitled  to  the  possession  of  them  un- 
der any  circumstances,  and  therefore  no  such  question  was  in  issue. 
Bearing  in  mind  the  issue  that  was  between  the  parties,  the  question 
is  whether,  in  the  first  place,  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  the  verdict  which  they  did,  and  whether  any 
error  was  conomitted  by  the  judge,  either  in  his  rulings  upon  the 
evidence  or  in  hia  charge.  There  is  no  doubt  that,  upon  the  issue 
which  was  presented,  there  was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  goods  were  delivered  to  Jonas  Langfeld,  and 
received  by  him,  and  that,  upon  a  demand,  he  refused  to  deliver  them 
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back  to  the  plaintiff.  Therefore,,  so  far  as  those  facts  were  con- 
cerned, the  verdict  was  warranted  by  the  evidence. 

It  appeared  that,  at  the  time  the  goods  were  transferred  to  Jonas 
Langfeld,  a  bill  was  made  out  in  which  the  value  of  the  goods  was 
stated  to  have  been  f  1,380.47.  The  defendant  relied  upon  the  state- 
ments in  that  bill  as  proof  of  the  value  of  the  goods.  The  plaintiff 
produced  a  witness  who  was  familiar  with  the  value  of  such  articles, 
and  who  was  present  and  assisted  in  the  selection  of  the  goods,  and 
who  stated  that  the  charge  in  the  bill  which  was  presented  was  only 
one-fourth  of  the  real  value  of  the  goods,  and  that  it  was  so  stated 
to  Langfeld  at  the  time  the  goods  were  delivered  to  him.  The  wit- 
ness further  stated  that  their  real  value  was  four  times  as  much  as 
was  mentioned  in  that  paper,  and  that  in  fact,  instead  of  being  about 
f  1,380,  it  was  more  than  f 5,500.  The  defendant  produced  a  witness, 
who  testified  that  he  was  familiar  with  the  value  of  those  goods,  and 
that  it  was  substantially  what  was  stated  in  the  paper.  This  was 
practically  all  the  evidence  presented  to  the  jury  on  that  subject. 
It  is  clear  that  the  matter  was  one  purely  for  their  consideration, 
and  there  is  no  reason  to  believe,  upon  the  testimony,  that  they  were 
mistaken  in  the  conclusion  which  they  reached. 

There  remains  to  consider  the  exceptions  taken  upon  the  trial.  In 
considering  these  exceptions,  it  must  not  be  forgotten  that  the  ques- 
tions presented  were  by  the  answer  limited  purely  to  the  question 
whether  the  defendant  received  the  goods,  and  refused  to  deliver 
them,  and  their  value.  The  ownership  is  not  denied,  but  that  own- 
ership, and  the  consequent  ownership  of  his  administratrix,  is  not 
disputed,  but,  on  the  contrary,  the  defendant  expressly  sets  it  up  in 
his  answer;  alleging  that,  at  the  time  mentioned  in  the  complaint, 
Blum  was  the  owner  of  the  goods,  and  entitled  to  their  possession. 
He  did  not  attempt  to  justify  his  receipt  of  the  goods,  nor  did  he 
set  up  in  the  answer  that  he  received  them  in  the  right  of  any  other 
person,  or  that  they  were  not  the  goods  of  the  plaintiff.  The  ques- 
tion to  be  determined  by  the  jury,  then,  being  simply  whether  the 
defendant  had  received  the  goods  and  refused  to  deliver  them,  the 
defendant  produced  one  Louis  Langfeld,  by  whom  it  was  proposed 
to  show  that,  before  Gustave  Blum  left  his  store,  he  agreed  to  de- 
liver to  the  witness  certain  goods  as  security  for  a  note  which  the 
witness  had  indorsed  for  his  accommodation,  and  told  Gorman  to  se- 
lect the  goods,  and  send  them  to  the  witness.  The  witness  stated 
that  this  conversation  with  Blum  took  place  in  the  month  of  June. 
The  defendant  was  then  put  upon  the  stand,  and  was  asked. whether 
he  was  present  at  any  conversation  between  Mr.  Louis  Langfeld  and 
Gustave  Blum  at  that  store  in  the  month  of  June,  1891;  to  which 
question  objection  was  taken,  on  the  ground  that  it  was  immaterial 
and  incompetent,  and  inadmissible,  under  section  829  of  the  Code. 
The  objection  was  sustained,  and  the  defendant  excepted.  The  last 
ground  of  objection  was  clearly  not  well  taken.  But  we  think  that, 
upon  the  facts  shown,  it  does  not  appear  that  the  court  erred  in  sus- 
taining the  objection  on  the  ground  of  the  immateriality  of  the  evi- 
dence. There  is  nothing  to  show  what  the  defendant  desired  to 
prove,  except  as  it  may  possibly  be  inferred  from  the  form  of  the 
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qoestion.  But  it  is  the  duty  of  the  party  who. insists  that  an  error 
has  been  committed  to  show  that  such  is  the  fact.  It  is  not  suffi- 
cient to  show  that  the  ruling  may  have  possibly  been  erroneous. 
The  presumption  is  that  the  ruling  was  correct,  and  the  court  will 
not  make  any  presumption  that  error  was  committed.  If  any  pre- 
sumption is  to  be  made  at  all,  it  is  that  the  facts  warranted  the  rul- 
ing, and,  unless  it  affirmatively  appears  that  the  question  asked  was 
material,  the  action  of  the  court  must  be  sustained.  Carman  v. 
Pultz,  21  N.  Y.  547;  Tracey  v.  Altmyer,  46  N.  Y.  598.  There  is 
nothing  to  show  in  the  case,  as  it  is  presented,  that  the  evidence 
which  would  have  been  produced  in  answer  to  that  question  would 
have  been  material  to  the  case. 

The  defendant  did  not  justify  the  taking  of  these  goods  under  any 
authority  from  Louis  Langfeld,  or  by  his  right,  but  he  admitted  by 
his  answer  that  Blum  was  the  owner  and  entitled  to  the  possession 
of  them  at  the  time  mentioned  in  the  complaint,  and,  even  had  he 
proved  that  he  thus  took  them,  the  evidence  would  have  been  im- 
material, under  the  pleadings.  Therefore,  when  the  objection  was 
taken  that  such  evidence  was  not  material,  the  court  was  required 
to  sustain  that  objection. 

The  exceptions  to  the  charge  stand  upon  the  same  grounds.  The 
court  was  told  that  Gorman  had  no  authority  to  deliver  the  goods  in 
question,  and  as  to  that  there  can  be  no  doubt.  The  fact  that  he 
may  have  had  authority  to  deliver  them  to  Louis  Langfeld  is  no 
justification  to  the  defendant  in  this  case,  because  the  defendant 
nowhere  claims  to  have  taken  them  by  such  authority,  nor  does  he  in 
any  way  connect  himself  with  the  delivery  to  Louis  Langfeld  of  these 
goods.  , 

The  other  exceptions  to  the  charge  are  clearly  not  weli  taken. 

Upon  the  whole  case,  the  judgment  and  order  were  correct,  and 
must  be  affirmed,  with  costs.  All  concur,  except  BAKRETT,  J., 
dissenting. 

BARRETT,  J.  (dissenting).  I  cannot  agree  to  the  affirmance  of 
this  judgment.  The  verdict  was  clearly  against  the  weight  of  evi- 
dence. The  only  evidence  that  the  defendant  ever  had  the  goods 
in  his  possession  is  in  the  testimony  of  Hahn,  one  of  the  clerks  of 
Blum,  the  intestate.  He  testifies  that  the  defendant  ^^said  he  want- 
ed to  receive  a  certain  amount  of  goods  for  notes  that  were  due  to 
L.  Langfeld";  and.  that  he  and  another  clerk,  Gtorman,  "picked  out 
a  lot  of  goods,  which  we  gave  him  as  security  for  that  note, — to  the 
defendant,  Mr.  Jonas  Langfeld,  as  security  for  the  note  of  L.  Lang- 
feld.'* But,  when  cross-examined  about  the  delivery  to  the  defend- 
ant, the  witness  was  forced  to  confess  his  ignorance.  He  said:  "I 
do  not  know  what  became  of  those  goods.  I  don't  know  if  they  were 
taken  out  of  the  place.  I  don't  know  anything  about  that.  As  far 
as  I  know,  they  did  not  remain  there.  I  do  not  know  what  became 
of  theoL  I  could  not  say  who  took  them  away.  I  don't  know  any- 
thing about  that.  I  didn't  see  them  taken  away."  Immediately 
after  this,  in  answer  to  his  own  counsel,  he  retracts  the  whole  of  thi& 
confession:    *1  saw  them  packed  up, — put  in  boxes.    I  know  wheth- 
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-er  any  of  them  went  to  Mr.  Langf eld's  place  of  business, — ^this  de- 
fendant. His  place  of  business  was  right  in  the  same  store,  oppo- 
site ours,  and  they  were  removed  on  the  other  side.  I  saw  the  goods 
packed  on  our  side,  and  removed  on  Mr.  Langfeld's  side."  And  there 
is  a  further  contradiction  in  the  very  course  of  this  redirect  ex- 
amination: 'Q!  did  not  hear  him  [the  defendant]  say' anything  about 
it.  I  did  not  hear  him  say  anything  about  it  afterwards, — about 
having  received  them  or  having  had  them.  I  had  a  talk  with  Mr. 
Langfeld  afterwards.  He  said  the  goods  were  still  there  in  his  place. 
He  said  he  had  them."  Such  statements  are  certainly  entitled  to 
but  little  credence.  The  witness  shows  a  disposition  .throughout  to 
vary  his  testimony  to  suit  the  exigencies  of  the  case,  as  soon  as  he 
learns  what  those  exigencies  are. 

The  evidence  on  the  other  side  is  strong  and  convincing.  There 
is  the  defendant's  denial  that  he  ever  received  the  goods;  the  ad- 
mission of  Louis  Langfeld  that  he  did  receive  them,  and  that  they 
were  delivered  to  him  by  Blum's  expressman  in  the  ordinary  man- 
ner, without  any  intervention  on  the  part  of  the  defendant;  and  the 
testimony  of  a  salesman  of  the  defendant  that  none  of  Blum's  goods 
were  removed  to  the.  defendant's  office  at  the  time  in  question. 
Strong  corroboration  of  this  testimony  is  furnished  by  Exhibit  C. 
This  is  a  bill  for  the  goods,  headed,  '^Mr.  L.  Langfeld,  Bought  of  Qus- 
tave  Blum,"  and  rendered  to  Louis  Langfeld  the  day  after  the  goods 
were  separated  from  Blum's  stock.  It  is  highly  improbable  that  this 
bill  would  have  been  sent  to  Louis  Langfeld  if  the  transaction  had 
been  with  the  defendant,  and  while  the  goods  were  still  in  the  latter's 
hands.  In  the  face  of  the  clear  and  convincing  evidence  for  the  de- 
fendant, corroborated,  as  it  is,  by  this  bill,  the  reckless  statements 
of  Hahn  cannot  avail  to  support  a  verdict  charging  the  defendant 
with  a  large  sum  of  money,  and  fixing  upon  him  the  stigma  of  a 
serious  charge. 

The  testimony  of  Mrs.  Blum  has  not  been  overlooked.  She  says: 
*T,  went  to  Mr.  Langfeld  with  my  attorney,  Mr.  Campbell,  and  re- 
quested Mr.  Langfeld  to  kindly  give  me  the  goods  which  he  had,  and 
he  says  as  soon  as  his  note  would  be  satisfied  he  would  return  the 
goods."  As  Mr.  Louis  Langfeld  was  the  only  one  who  held  a  note 
against  Blum,  this  testimony  plainly  refers  to  him,  in  spite  of  the 
fact  that  the  witness  had  previously  referred  to  the  defendant  as 
"Mr.  Langfeld."  In  addition,  the  witness  places  the  date  of  this 
demand  as  September,  1891,  while  the  only  demand  pleaded  is  stated 
to  have  been  made  in  June,  1892.  The  witness  admits,  also,  that  her 
recollection  of  these  events  is  poor;  and  her  attorney,  who  went  with 
her,  as  she  says,  was  not  called  to  corroborate  her,  or  his  absence 
in  any  way  explained.  In  view  of  the  ambiguous  nature  of  this 
testimony,  it  can  have  no  probative  force  as  evidence  of  an  admis- 
sion by  the  defendant  that  he  had  the  goods,  or  that  he  held  them  in 
his  own  right. 

If  we  should  assume,  however,  that  the  defendant  did  receive  the 
goods,  the  evidence  to  charge  him  is  still  insufficient.  It  is  admitted 
that  he  was  acting  in  his  brother's  interest,  and  that  the  goods  were 
delivered  to  him  "as  security  for  the  note  of  L.  I^angfeld."    The  only 
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additional  testimonj  against  him  is  that  at  some  later  period,  not 
defined  with  exactness,  the  goods  were  still  in  his  possession.  But, 
even  if  they  were,  he  held  them,  not  in  his  own  right,  but  as  repi-e- 
senting  his  brother,  and  as  security  for  the  letter's  note.  That  tne 
goods  did  eventually  reach  Louis  Langfeld,  and  were  by  him  sold, 
is  established  by  uncontradicted  evidence.  There  was  also  uncon- 
tradicted evidence  that  Blum  authorized  their  delivery  to  Louis 
Langfeld  for  this  purpose.  We  have,  then,  on  the  plaintiffs  own 
evidence,  merely  the  case  of  an  agent  who  receives  goods  for  a  prin- 
cipal, who  is  entitled  to  them,  and  who  then  delivers  such  goods  to 
this  principal.  Clearly,  under  such  circumstances,  there  is  no  con- 
version by  the  agent. 

It  is  said  that  the  defendant  did  not  in  his  answer  allege  that  he 
was  entitled  to  the  possession  of  the  goods  under  any  circumstances, 
or  that  he  took  them  in  the  right  of  his  brother.  This  was  not  new 
matter  which  he  was  required  to  plead.  He  distinctly  denied  the 
conversion  alleged.  On  the  general  issue  as  to  conversion,  he  had 
a  right  to  show  any  fact  which,  if  true,  negatived  such  conversion. 
He  did  not  admit  that,  after  the  goods  had  been  picked  out  and  de- 
livered to  him,  whether  as  the  representative  of  Blum  or  in  his  own 
right,  Blum  was  still  entitled  to  their  possession.  What  he  admit- 
ted was  that  originally  Blum  owned  the  goods,  and  was  entitled  to 
their  possession.  It  was  therefore  competent,  upon  the  issue  of  con- 
version, to  show  how,  and  under  what  circumstances,  and  in  what 
right,  he  received  the  goods;  and  if,  on  all  the  facts,  it  appeared 
that,  though  they  were  delivered  to  him  under  authority  from  Blum, 
such  delivery  was  in  the  right  of  his  brother,  and  as  security  for  his 
brother  s  note,  his  refusal  to  return  them  until  that  note  was  paid, 
or  his  delivery  of  them  to  his  brother,  was  not  a  conversion.  The 
defendant  did  undoubtedly  testify  that  he  never  received  the  goods 
at  all.  If  he  did  not  so  receive  them,  then  there  was,  of  course,  no 
conversion.  He  was,  however,  not  concluded  by  this  testimony. 
The  issue  of  conversion  was  still  open.  He  had  a  right  to  go  further 
under  that  issue,  and,  upon  the  possibility  that  the  jury  might  find 
against  him  as  to  the  receipt  of  the  goods,  show  that  still  there  was 
no  conversion.  In  other  words,  he  could  deny  in  his  testimony  the 
receipt  of  the  goods,  and  yet  contend  that,  upon  the  testimony  gen- 
erally as  to  how  and  under  what  circumstances  he  so  received  them, 
there  was  no  conversion. 

The  judgment  should  also  be  reversed  for  an  error  in  the  charge. 
The  learned  trial  judge  charged  that  there  was  not  sufficient  evi- 
dence in  this  case  to  show  that  Mr.  Gk»rman,  an  employ^  of  Blum's, 
**if  he  entered  into  such  a  transaction  [that  is,  the  delivery  of  the 
goods  to  the  defendant  for  Louis  Langfeld],  had  any  authority  from 
Mr.  Blum  to  do  so.*'  Louis  Langfeld  had  testified  that  he  gave  Blum 
the  note  upon  the  understanding  that  he  was  to  receive  goods  in  re- 
tarn,  sell  them,  and  apply  the  proceeds  thereon,  and  that  Blum,  in 
his  presence,  directed  that  the  goods  be  picked  out  and  sent  to  him. 
The  excuse  made  for  the  charge  is  that  this  authority  was  only  to 
deliver  the  goods  to  Louis  Langfeld,  not  to  the  defendant.  If  the 
defendant  had  misapplied  the  goods,  there  might  be  some  force  in 
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the  contention.  But  inasmuch  as,  if  the  defendant  ever  received  the 
goods  at  all,  he  fulfilled  his  duty  by  delivering  them  to  his  brother, 
the  charge  was  misleading  and  erroneous.  The  jury  were  given 
plainly  to  understand  that  Louis  Langfeld  himself  had  no  right  to 
the  goods,  and  hence  that  the  defendant  was  liable  whatever  he  did 
with  them.  They  were  thus  practically  told  to  disregard  Louis 
Langf eld's  testimony  entirely. 
There  should  be  a  reversal,  and  a  new  trial. 


(38  App.  Dlv.  16.) 

CAMERON  V.  NEW  YORK  EL.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Dlyislon,  Ficst  Department    February  24,  1899.) 

1.  Appeal— EsTOPPBL  to  Allege  Error. 

Where  defendant  requested  that  certain  issues  be  transferred  to  the 
calendar  of  the  trial  term,  he  cannot  object  on  appeal  that  the  trial  term 
erred  in  submitting  such  issues  to  the  Jury. 

2.  Transfer  of  Issues  to  Trial  Term— Judgment  in  Trial  Term— Appeal. 

Where  certain  issues  In  an  equity  suit  are  transferred  to  the  trial  term 
for  submission  to  a  Jury,  the  entry  of  Judgment  in  the  latter  court,  in- 
stead of  being  remitted  to  the  special  term,  is  a  mere  Irregularity  which 
should  be  corrected  by  motion  to  set  the  Judgment  aside,  and  not  by  ap- 
peal. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Samuel  Cameron  against  the  New  York  Elevated  Kail- 
road  Company  and  others.  Prom  a  judgment  for  plaintiff,  and  ao 
order  denying  a  new  trial  (52  N.  Y.  Supp.  1036),  defendants  appeal. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABRETT,  BUMSEY, 
PATTEBSON,  and  O'BBIEN,  JJ. 

Alfred  A.  Wheat,  for  appellants. 
Charles  A.  B.  Pratt,  for  respondent. 

O'BBIEN,  J.  Although  it  is  insisted  that  the  damages  awarded 
are  excessive,  and  that  the  verdict  is  contrary  to  the  law  and  to  the 
evidence,  we  have  been  unable,  from  an  examination  of  the  record, 
to  find  this  contention  sustained.  The  award  was  not  excessivcv 
but  was  within  the  proof.  A  serious  question  is  presented  as  to 
the  admissibility  of  the  testimony  of  an  expert  produced  by  the  plain- 
tiff upon  values  in  1873,  when,  from  the  statement  of  his  age,  it  was 
clear  that  he  could  have  but  Uttle  or  no  personal  knowledge  on  the 
subject.  If  the  award  were  dependent  upon  such  evidence  alone,  we 
should  be  averse  to  sustaining  it.  But  we  have  in  the  record  con- 
siderable evidence  of  the  rental  history  of  the  property,  and  this  was 
in  no  way  offset  upon  the  cross-examination,  which  was  devoted  to 
bringing  out  the  course  of  rents  from  1875  to  1879,  covering  the 
period  of  the  panic,  and  the  construction  of  the  road,  and  a  portion 
of  the  period  about  which  the  expert  objected  to  give  testimony. 
The  defendants  offered  no  evidence  except  that  of  an  engineer  as  to 
the  construction  and  dimensions  of  the  road,  together  with  proof 
of  another  witness  as  to  the  number  of  passengers  carried  at  differ- 
ent times  on  the  railway.     The  reliance  of  the  defendants,  apparently,. 
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was  thus  placed  more  upon  the  weakness  of  the  plaintiff's  proof  than 
upon  any  evidence  produced  by  themselves;  and,  as  we  have  already 
intimated,  there  was  in  such  evidence  of  the  plaintiff  suflficient  upon 
which  to  base  the  award  made  by  the  jury. 

This  brings  us  to  the  question  most  strongly  urged  on  this  appeal, 
as  to  whether  the  court  erred  in  submitting  the  question  of  rental 
damages  for  the  period  from  the  date  of  the  commencement  of  the 
action  down  to  the  time  the  plaintiff  sold  the  property.  In  addition 
to  the  reasons  given  by  the  learned  trial  judge  in  his  opinion  delivered 
subsequent  to  the  rendition  of  the  verdict,  there  is  another  considera- 
tion which  we  think  is  conclusive  in  favor  of  the  disposition  made. 
When  the  case  appeared  upon  the  day  calendar  of  the  special  term 
for  the  trial  of  equity  cases,  as  shown  by  the  recitals  in  the  order 
transferring  it  to  the  trial  term,  "plaintiff  having  then  and  there  ad- 
mitted, thi'ough  his  counsel,  ♦  ♦  ♦  that  he  has,  since  the  com- 
mencement of  this  action,  parted  with  his  alleged  title  to  the  prem- 
ises described  in  the  complaint,  and  that  he  no  longer  claims  to  be 
the  owner  of  said  premises,  and  the  defendants,  through  their  attor- 
ney, ♦  ♦  ♦  having  thereupon  duly  demanded  a  jury  trial  of  the 
claim  for  past  or  rental  damages  alleged  in  the  complaint  to  have 
been  suffered  by  the  plaintiff  during  his  ownership  of  said  premises, 
and  said  motion  having  been  granted,  now,  therefore,  on  motion  of 
•  *  *,  attorney  for  the  defendants,  it  is  hereby  ordered  that  this 
cause  be  transferred  to  the  calendar  of  the  trial  term." 

The  trial  judge  did  just  what  this  order  directed  him  to  do,  namely, 
rabmit  to  the  jury  "the  claim  for  past  or  rental  damages  alleged  in 
the  complaint  to  have  been  suffered  by  the  plaintiff  during  his  owner- 
ship of  said  premises."  Notwithstanding  this  order  obtained  by 
defendants,  their  present  contention  upon  this  appeal  is  that  the  trial 
judge  erred  in  trying  the  case  in  the  manner  and  upon  the  issues 
directed  by  such  order.  It  is  unnecessary,  in  this  case,  to  determine 
whether  the  practice  followed  after  the  rendition  of  the  verdict  was 
correct  or  not.  Assuming  the  defendants  to  be  right  in  their  in- 
sistence that,  if  this  was  still  to  be  regarded  as  an  equitable  action,, 
it  should  have  been  remitted  to  the  special  term,  and  the  judgment 
entered  by  that  court,  instead,  as  was  hei'e  done,  of  having  the  judg- 
ment entered  as  of  course  upon  the  verdict  of  the  jury,  as  though  it 
were  an  action  at  law,  the  entry  of  the  judgment  in  the  way  it  was 
done  was  merely  an  irregularity,  upon  which  they  might  have  moved 
to  set  the  judgment  aside.  But  this  they  have  not  done.  The  ques- 
tion, therefore,  which  the  defendants  desire  to  raise  as  to  the  right  of 
the  plaintiff  to  have  the  jury  fix  and  assess  the  damages  from  the 
commencement  of  the  action  down  to  the  time  when  he  parted  with 
title  to  the  property,  is  not  before  us,  for  the  reason,  already  stated, 
that  the  trial  court  proceeded,  as  it  had  the  right  and  was  bound  tO' 
do,  to  try  the  issues  which,  under  the  terms  of  the  order,  were  sent 
to  that  part  of  the  court  for  trial. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 

56K.Y.S.-20 
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PEOPLE  ex  reL  GUNST  r.  GOLDSTEIN. 
(Supreme  Ck>urt,  Appellate  Division,  First  Department.    February  24,  1889.) 

1.  Mandamus— Inspbction  of  Ck)RPORATE  Books— Pleading. 

Since  the  president  of  a  company  has  a  right  to  inspect  the  company's 
books,  it  is  no  defense  to  an  application  by  him  for  a  writ  of  mandamus 
to  compel  the  secretary  to  allow  such  inspection  of  the  stock  book,  that 
defendant  permitted  an  inspection  of  the  other  books  of  the  company. 

9.  Same. 

Or  that  he  furnished  relator  with  an  accurate  statement  of  the  condition 
of  the  company. 

3.  Same. 

Or  that  relator  had  stopped  the  proper  delivery  of  the  company's  malL 

4.  Same. 

Or  that  relator  had  collected  the  company*s  money  without  turning  it 
over  to  defendant. 

5.  Same. 

Or  that  relator's  motives  are  Improper. 

6.  Same— Denial  op  Demand. 

An  allegation  of  demand,  that  relator  had  on  a  certain  day,  and  fre- 
quently since  then,  demanded  the  production  of  books  for  Inspection, 
is  not  denied  by  a  denial  that  he  had  "frequently"  demanded  their  pro- 
duction. 

7.  Same. 

An  allegation,  in  an  affidavit  of  relator's  attorney,  that  he  demanded 
that  relator  be  allowed  to  inspect  certain  books  is  not  denied  by  a  denial 
that  a  demand  was  made  that  **they"  be  allowed  the  inspection. 

1  Same. 

An  allegation,  in  an  affidavit  of  relator's  attorney,  that,  in  reply  to  a 
demand  for  the  production  of  certain  books,  defendant,  in  the  presence 
of  deponent  and  relator  and  W.,  refused  to  produce  such  books,  is  not 
denied  by  a  denial  that  defendant  refused  "in  the  presence  of  W." 

t>.  Same. 

An  allegation  that  defendant,  when  a  demand  was  made  on  him  for 
certain  books,  stated  that  between  certain  dates  such  books  had  been 
out  of  the  office,  and  that  he  "then  and  there"  refused  to  produce  such 
books,  is  not  denied  by  a  denial  that  he  refused  to  produce  the  books 
^'during  the  time  therein  mentioned." 

10.  Same. 

Defendant's  allegations  that  at  no  time  were  the  books  kept  away  from 
relator,  and  that  they  were  open  for  his  inspection,  are  mere  conclusions, 
and  do  not  amount  to  a  denial  of  allegations  of  demand  and  refusal, 
rl.  Same— Pleading— Admission  by  Failure  to  Deny. 

Allegations  of  demand  and  refusal,  which  are  not  denied  in  the  answer, 
are  admitted. 

Appeal  from  special  term,  New  York  county. 

Application  for  mandamus,  on  the  relation  of  Jacob  M.  Ounst, 
against  Louis  A.  Goldstein.  From  an  order  granting  a  peremptory 
mandamus,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Abraham  B.  Schleimer,  for  appellant. 
Harry  Van  Ness  Philip,  for  respondent 

BARRETT,  J.  The  order  appealed  from  commanded  the  defend- 
ant, who  is  the  secretary  and  treasurer  of  the  J.  M.  Gunst  Disinfecting 
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Oompany,  to  produce  the  Btock  book  of  the  company,  and  to  allow 
the  relator,  who  is  its  president,  to  Inspect  it  and  to  make  extracts 
therefrouL  It  seems  strange  that  there  should  be  a  controvers; 
apon  such  a  subject.  The  president  of  the  company  is  clearly  en^ 
titled  to  examine  its  books,  and  the  secretary  should  only  be  too 
willing  to  permit  him  to  do  so.  And  yet  the  defendant  opposed  the 
relator's  application  below,  and  now  appeals  from  an  order  directing 
him  to  permit  the  inspection.  We  quite  agree  with  the  defendant 
that,  if  any  material  fact  in  the  relator-s  papers  was  denied,  a  per- 
emptory mandamus  should  not  have  been  granted.  That  is  undoubt- 
edly the  rule.  But,  upon  a  careful  analysis  of  the  affidavits  pro  and 
con,  we  find  no  such  denial.  There  is  a  mass  of  matter  in  the  re- 
spectiye  affidavits,  partly  irrelevant  and  partly  argumentative,  which 
Ims  no  real  bearing  upon  the  application.  It  is,  for  instance,  quite 
immaterial  whether  the  defendant  permitted  an  inspection  of  books 
of  the  corporation  other  than  the  stock  book,  or  whether  he  furnished 
the  relator  with  an  accurate  statement  of  the  condition  of  the  com- 
pany,  or  whether  the  relator  stopped  the  proper  delivery  of  the 
company's  mail,  or  collected  the  company's  money  without  turning 
it  over  to  the  defendant.  Then,  too,  the  relator's  motives  are  of  no 
moment.  The  defendant  haa  no  right  to  question  them.  An  in- 
spection of  its  books  by  the  president  of  the  company  is  a  matter  of 
right.  The  question  then  is,  did  the  defendant  refuse  to  permit  the 
relator  to  inspect  the  stock  book?  The  relator  avers  a  demand  and 
refusal,  while  the  defendant  plainly  evades  that  allegation.  He  de- 
nies a  great  many  other  things, — ^unimportant  in  themselves, — but 
he  does  not  deny  this  particular  averment.  To  illustrate,  the  re- 
lator says  that  on  the  6th  day  of  January,  1899,  and  daily  since  that 
time,  he  has  frequently  demanded  that  the  defendant  produce  the 
stock  book  for  his  inspection.  The  defendant  denies  this  allegatioin 
in  ipsissimis  verbis.  The  denial  would  be  true,  if  the  relator  had 
made  the  demand  once  or  twice  since  the  6th  day  of  January,  but  not 
"frequently."  The  relator  further  states  that  the  defendant  in  reply 
to  every  such  demand  *Tias  willfully  refused,  and  does  now  willfully 
refuse,  to  produce  said  stock  book,"  and  to  allow  him  to  inspect  the 
same.  This  statement  is  not  denied  at  all.  The  relator  then  alleges 
that  the  defendant  on  the  6th  day  of  January,  1899,  locked  up  all 
the  other  books,  and  that  repeatedly  and  daily  thereafter  he  has  de- 
manded to  be  allowed  to  look  at  the  same,  and  has  been  refused.  To 
this  irrelevant  allegation  the  defendant  interposes  a  denial  that  he 
locked  up  all  the  books  of  account  and  stock  books  of  the  corporation, 
and  that  he  has  repeatedly  and  daily  thereafter,  upon  relator's  de- 
mand, refused  to  allow  him  to  look  at  the  same,  l^is  is  a  denial  of 
what  is  not  alleged,  namely,  that  the  defendant  locked  up  the  stock 
book.  Again,  the  relator's  attorney  deposes  to  an  additional  de- 
mand made  upon  the  11th  day  of  January,  1899.  He  says  that  on 
that  day,  at  the  office  of  the  company,  in  the  presence  and  on  behalf 
of  the  relator,  he  demanded  that  the  defendant  allow  the  relator  to 
inspect  the  stock  book,  and  to  make  extracts  therefrom.  This  is, 
in  legal  effect,  undenied.  What  the  defendant  denies  is  that  the 
attorney  demanded  that  "they"  be  allowed  the  inspection.     The  alle- 
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gatlon  is  that  the  attorney  demanded  that  an  inspection  be  allowed 
the  relator,  not  the  relator  and  himself.  The  attorney  adds  that,  in 
reply  to  this  latter  demand,  the  defendant,  "in  the  presence  of  Mr. 
Charles  W.  Weston,  said  Gunst,  and  this  deponent,"  stated  that  he 
had  removed  the  stock  book  from  the  oflSce  of  the  company;  that 
between  the  6th  and  the  11th  days  of  January,  1899,  it  had  at  all  times 
been  out  of  the  oflSce  of  the  company;  and  that  the  defendant  then 
and  there  refused  to  allow  "said  Gunst,  the  president  of  the  com- 
pany, to  see  said  stock  book."  The  denial  here  is  that  the  defendant 
made  the  reply  deposed  to  in  the  presence  of  Weston.  It  is  not 
denied  that  he  made  it.  The  denial  would  be  true,  if  the  reply  had 
been  made  in  the  presence  of  Gunst  and  the  attorney.  It  is  also 
denied  that  "during  the  times  therein  mentioned" — that  is,  during 
the  interval  between  the  6th  and  the  11th  of  January — ^the  defend- 
ant refused  Gunst  the  inspection,  but  it  is  not  denied  that  he  "then 
and  there"  refused  it.  Nor  is  it  denied  that  during  the  interval  th*^ 
stock  book  had  at  all  times  been  out  of  the  office  of  the  company. 
Thus,  there  were  at  some  points  no  denials  at  all,  at  others  mere 
negatives  pregnant,  and  at  still  others  conjunctive  denials,  which 
were  evasive  and  tendered  immaterial  issues.  Under  well-settled 
rules  the  allegation  of  a  demand  and  refusal  was  therefore  admitted. 
Kay  V.  Whittaker,  44  N.  Y.  565;  Young  v.  Catlett,  6  Duer,  439; 
Baker  v.  Bailey,  16  Barb.  54;  Hopkins  v.  Everett,  6  How.  Prac  lOO. 

The  defendant's  affirmative  statements  that  at  no  time  were  any 
of  the  books  kept  away  from  the  relator,  and  that  they  were  opf^n 
for  his  inspection  at  his  choice,  were  mere  conclusions.  These  state 
ments  do  not  weaken  the  legal  effect  of  the  admitted  demand  an*! 
refusal. 

The  order  appealed  from  was  right,  and  should  be  affirmed,  with 
costs.     All  concur. 


(38  App.  Dlv.  2.) 

FIRST  NAT.  BANK  OP  CITY  OP  BROOKLYN  T.  WRIGHT  et  al. 

(Supreme  CJourt,  Appellate  Division,  Pirst  Department    Pebmary  34,  1899.) 

1.  Nonjoinder  op  Dependants— Parties  Entitled  to  Object — Revivai*. 

Failure  to  revive  a  cause  against  the  representatives  of  a  deceased 
defendant  is  no  ground  for  striking  it  from  the  special  term  calendar, 
where  It  was  on  issues  raised  by  a  demurrer  by  other  defendants  for 
nonjoinder  of  parties  defendant,  and  such  representatives  were  not  neces- 
sary parties  for  the  determination  of  the  issues. 

2.  Fraudulent  Conveyances— Action  to  Bet  Aside— Parties. 

Where  a  debtor  conveyed  his  property  to  defraud  creditors,  and  the 
grantee  conveyed  It  to  the  debtor's  wife,  who  died  Intestate,  the  debtor 
remaining  In  possession  all  the  time,  his  representatives  are  not  neces- 
sary parties  to  an  action  to  set  the  conveyance  aside  after  his  death, 
since  it  was  valid  as  against  himself,  and  his  relation  to  it,  being  merely 
that  of  a  tenant  by  the  curtesy  in  possession,  ceased  with  his  death. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  First  National  Bank  of  the  City  of  Brooklyn  against 
Alexander  Wright  and  others.  From  an  order  striking  the  cause 
from  the  special  term  calendar,  plaiatiff  appeals.    Reversed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Ira  Leo  Bamberger,  for  appellant. 
Alfred  Ely,  for  respondents. 

PATTERSON,  J.  The  order  striking  this  ease  from  the  calendar 
of  the  court  must  be  reversed.  The  cause  was  upon  the  special 
term  calendar  on  the  17th  of  November,  1898.  Issues  of  law  raised 
by  demurrer  were  involved.  It  was  a  creditor's  action,  brought 
against  Alexander  Wright  and  Annie  E.  Nelson,  who  had  jointly  and 
severally  demurred  to  the  complaint,  and  Isabella  E.  Riley,  who  had 
separately  demurred;  the  ground  of  each  demurrer  being  the  same. 
It  was  alleged  in  the  complaint  that  Alexander  Wright,  the  judgment 
debtor,  had  been  the  owner  of  the  real  estate  described  in  the  com- 
plaint; that  he  had  conveyed  it  to  one  James  McKinley  without 
consideration  and  fraudulently;  that  McKinley  conveyed  it  without 
consideration  to  Eliza  A.  Wright,  the  wife  of  Alexander  Wright; 
that  Alexander  Wright  had  continuously  remained  in  possession  and 
apparent  ownership  and  enjoyment  of  the  property;  that  prior  to  the 
(commencement  of  the  action  Eliza  Wright  died  intestate,  leaving, 
her  surviving,  her  husband,  Alexander  Wright,  and  two  children, 
namely,  Annie  E.  Nelson  and  Isabella  E.  Riley.  The  demurrers  were 
upon  the  ground  that  it  appeared  upon  the  face  of  the  complaint  that 
there  was  a  defect  of  parties,  consisting  in  the  nonjoinder  of  James 
McKinley  and  his  wife.  It  is  recited  in  the  order  appealed  from 
that  the  cause  had  been  on  the  day  calendar  of  the  special  term,  and 
adjourned  from  time  to  time  until  the  day  first  above  mentioned,  when 
it  was  suggested  that  Alexander  W^right  had  died  in  July,  1898,  and 
thereupon,  on  motion,  the  cause  was  stricken,  not  only  from  the  day 
calendar,  but,  as  the  order  may  be  interpreted,  from  the  general 
calendar  of  the  court. 

As  the  demurrers  of  the  defendants  Nelson  and  Riley  were  separate, 
and  raised  issues  between  those  parties  and  the  plaintiff,  which  could 
be  disposed  of  irrespective  of  the  presence  or  absence  of  Wright  in 
the  suit,  the  order  was  erroneous.  Those  separate  demurrers  sim- 
ply went  to  the  proper  constitution  of  the  suit  as  against  the  demur- 
rants. The  subject  of  the  power  to  render  a  judgment  upon  the  mer- 
its of  the  case  without  the  heirs  or  personal  representatives  of  Alex- 
ander Wright  being  before  the  court  was  not  involved.  Wright's 
conveyance,  even  if  fraudulent  as  to  creditors,  was  good  as  against 
himself.  The  title  having  been  conveyed  by  McKinley  to  Mrs. 
Wright,  and  she  having  died  intestate,  it  would  seem  that  Alexan- 
der Wright's  relation  to  the  property  was  only  that  of  a  tenant  by 
the  curtesy  in  possession,  which  tenancy,  of  course,  would  cease 
with  his  death.  On  the  naked  allegations  of  the  complaint,  therefore, 
there  was  no  reason  why  the  issues  of  law  on  the  separate  demurrers 
should  not  have  been  heard  and  disposed  of  when  the  case  was  called 
on  the  day  calendar.  The  order  must  be  reversed,  with  costs,  and 
the  case  restored  to  the  calendar. 

Order  reversed,  with  $10  costs  and  disbursements,  and  the  case  restored 
to  the  calendar.    AU  concun 
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MITELLBR  T.  TENTH  &  TWENTY-THIRD  ST.  FERRY  CO. 

(Supreme  Goort,  Appellate  Dlyision.  First  Department    February  24,  1899.) 

Plbading — BiiiL  OF  Particulars. 

In  an  action  for  personal  injuries,  where  the  complaint  set  forth  the 
injury,  and  also  alleged  plaintiff  was  "otherwise  Injured,  to  her  dam- 
age," etc.,  a  bill  of  particulars  specifying  the  particular  injuries  suf- 
fered, but  not  stating  how  plaintiff  was  "otherwise  injured,"  as  required 
by  the  order,  is  defective  in  that  particular,  so  as  to  authorize  the  court 
to  order  a  further  bill  of  particulars  in  regard  thereto. 

Appeal  from  special  term,  New  York  county. 

Action  by  Anna  Mueller  against  the  Tenth  &  Twenty-Third  Street 
Ferry  Company  for  personal  injuries.  From  an  order  denying  de- 
fendant's motion  for  a  further  bill  of  particulars,  defendant  appeals. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  J  J. 

Lawrence  E.  Sexton,  for  appellant. 
Charles  C.  Peters,  for  respondent. 

PER  CURIAM.  The  motion  was  not  an  original  one  for  a  biU  of 
particulars,  but  was  one  to  require  the  plaintiff  to  obey  an  order 
directing  her  to  serve  a  bill  of  particulars,  and  the  only  question  pre- 
sented is  whether  the  plaintiff  has  complied  with  the  order  as  made. 
We  think  that  the  bill  of  particulars  furnished  was  sufficient,  except 
in  one  respect.  The  plaintiff,  after  specifying  the  particular  injuries 
suffered,  alleges  that  she  was  ^'otherwise  injured,  to  her  damage," 
etc.  The  original  order  required  hereto  specify  how  she  was  "other- 
wise injured,"  but  this  provision  she  entirely  ignored.  We  think  the 
court  eired,  therefore,  in  wholly  denying  the  motion,  and  that  it 
should  have  granted  it  in  so  far  as  to  require  the  plaintiff  to  comply 
with  that  portion  of  the  order  which  directed  particulars  "of  the 
damage  otherwise  suffered." 

The  order  appealed  from  should  be  modified  accordingly,  without 
costs  of  this  appeal,  and  the  motion  granted  to  the  extent  indicated, 
with  f  10  costs  to  the  defendant,  to  abide  the  event  of  the  action. 


REGENER  v.  WARNER. 

(Supreme  Court,  Trial  Term,  New  York  County.    February  27,  1899.) 

Capital  Stock  Note-— Corporatiokb—Indorsbmbnt— Insurance. 

A  capital  stock  note,  made  subject  to  the  insurance  laws  and  to  the 
by-laws  of  an  insurance  company,  and  to  secure  creditors  of  the  cor- 
poration by  permitting  assessments  against  the  maker,  is  not  controlled, 
as  against  the  creditors,  by  an  indorsement  that,  unless  the  maker's 
property  waa  kept  insured  for  five  years,  the  note  should  be  void. 

Action  by  Louis  0.  Regener,  receiver,  etc.,  against  Charles  M.  War- 
iket.     Judgment  for  plaintiff. 
.   Wallach  &  Cook,  for  plaintiff. 

Kenneson,  Crain  &  Ailing,  for  defendant. 
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McADAM,  J.  The  legal  proposition  that  "any  memorandum  op 
agreement  of  the  i)artie8,  written  upon  the  face,  margin,  or  back  of 
a  bill  or  note  contemporaneously  with  its  execution,  and  intended 
by  the  parties  to  constitute  a  part  of  the  contract,  is  a  substantive 
part  of  the  bill  or  note,  and  limits  or  qualifies  it  in  the  same  manner 
as  if  inserted  in  the  body  of  the  instrument"  (4  Am.  &  Eng.  Enc. 
Law  [2d  Ed.]  140;  Edw.  Prom.  Notes,  145;  1  Daniel,  Neg.  Inst.  §  151; 
Benedict  v.  Cowden,  49  N.  Y.  396;  Dinsmore  v.  Duncan,  57  N.  Y.  573, 
579;  Parsons  v.  Jackson,  99  U.  S.  434;  Barnard  v.  Gushing,  4  Mete. 
[Mass.]  232),  is  good  in  its  place,  but  does  not  apply  to  the  memorandum 
hereinafter  referred  to,  written  on  the  back  of  the  obligation  sued 
upon.  This  is  so,  because  the  obligation  is  not  the  ordinary  business 
note  regulated  by  the  law  merchant,  but  one  of  an  exceptional  charac- 
ter, giyen  by  the  defendant,  on  the  organization  of  the  Equitable 
life  Insurance  Corporation  of  New  York,  to  assist  in  such  organiza- 
tion, and  to  secure  membership  therein,  according  to  the  requirements 
of  the  insurance  law.  The  instrument  on  its  face  declares  that  it  is 
•^  capital  stock  note,"  and  provides  that  "payment  thereof  is  subject 
to  the  conditions  and  obligations  of  the  insurance  law  of  the  state 
of  New  York  (chapter  690,  Laws  1892),  and  the  by-law  of  the  said  cor- 
poration printed  on  the  back  of  the  note."  It  was  given  as  and  in 
compliance  with  the  statute  therein  specifically  referred  to,  the  pur- 
pose of  which  was  to  secure  the  creditors  of  the  corporation  the  pay- 
ment of  their  just  demands,  by  permitting  assessments  to  be  made 
against  members  giving  such  notes.  Such  assessments  were  not  to 
exceed  the  amount  of  the  notes,  but  sufficient  to  create  a  fund  neces- 
sary to  meet  all  obligations  of  the  corporation.  The  company  failed, 
and  the  plaintiff  was,  in  sequestration  proceedings,  appointed  its  re- 
ceiver, and  in  that  capacity  represents,  not  only  the  corporation,  but 
all  of  its  creditors.  Representing  these  rights,  his  equities  are  supe- 
rior to  those  of  the  corporation.  There  is  no  privity  of  contract  be- 
tween the  plaintiff,  as  receiver,  and  the  defendant.  The  basis  of  lia- 
bility is  the  statute,  which  is  controlling  in  determining  the  rights  and 
obligations  of  the  parties.  The  defendant  indoraed  upon  the  back 
of  the  note  a  writing  in  the  form  of  a  condition, — that,  unless  his 
property  was  kept  insured  for  five  years,  the  note  should  become  null 
and  void.  Eleven  policies  were  issued  to  the  defendant, — ^four  for  a 
period  of  five  years,  and  seven  for  a  period  of  one  year;  and  because 
the  corporation,  in  consequence  of  its  failure,  could  not  keep  all  the 
policies  alive  for  five  years,  the  defendant  insists  that  his  capital  stock 
note,  by  force  of  the  indorsement  thereon,  became  void  and  unenforce- 
able. To  sustain  such  a  contention  would  be  to  sanction  a  fraud  upon 
the  insurance  law  of  the  state,  as  well  as  the  creditors  whom  such' 
notes  were  intended  to  secure.  The  representatives  of  the  corpora- 
tion, as  special  agents  thereof,  could  not  by  any  act  of  theirs  assent 
that  any  condition  be  attached  to  the  capital  stock  notes  which  would 
contravene  the  operation  of  the  laws  of  the  state,  and  the  defendant 
most  have  known  this  as  well  as  the  officers  of  the  company.  Capital 
stock  notes  given  under  the  insurance  laws  cannot  have  strings  to 
poll  them  back  from  creditors  when  seeking  their  lawful  remedy 
upon  them,  and  the  legerdemain  conditions  indorsed  upon  the  back 
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of  the  note  herein  must  be  regarded  as  ineffectual  against  creditors 
and  the  receiver  who  represents  them,  because  contrary  tQ  the  policy 
and  spirit  of  the  legislative  enactment,  whose  benefits  the  defendant 
invoked  when  he  made  the  obligation.  There  is  no  merit  in  the  de- 
fense, and  nothing  to  commend  it  to  judicial  favor. 

As  all  the  other  questions  raised  by  the  answer  have  been  adjudi- 
cated against  the  defendant's  contention  (Raegener  v.  McDougall, 
33  App.  Div.  231,  53  N.  Y.  Supp.  484;  Same  v.  Hubbard  [Sup.]  56 
N.  Y.  Supp.  173;  Same  v.  Phillips,  Id.  174),  it  follows  that  there 
must  be  judgment  for  the  plaintiff. 


(26  Misc.  Rep.  318.) 

LORING  v.  CHASE. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1890.) 

1.  Judicial  Sales— Deeds— Revenue  Stamps. 

A  purcliaser  at  Judicial  sale  is  entitled  to  a  deed  which  will  be  a  de- 
fense to  his  title  in  any  tribunal  in  which  it  may  be  attacked,  and  hence 
he  can  compel  the  referee  to  affix  thereto  the  revenue  stamps  required 
by  the  "War  Tax  Act,"  since,  without  the  stamps,  the  deed  would  not 
be  competent  evidence  in  the  federal  courts. 

2.  Same. 

A  state  court  will  not  permit  its  officer  making  Judicial  sale  to  disobey 
a  valid  federal  statute  requiring  revenue  stamps  to  be  attached  to  deeds. 

Bill  by  Williamanna  Loring  against  Ella  Irwin  Chase.  Motion  by 
Edmund  Louis  Mooney  and  Andrew  J.  Shipman,  purchasers  at  fore- 
closure sale,  to  compel  the  referee  to  affix  the  proper  internal  revenue 
stamps  to  the  referee's  deed  delivered  to  the  purchasers.    Granted. 

Andrew  J.  Shipman,  for  the  motion. 
Benjamin  £.  Hall,  opposed. 

SCOTT,  J.  Upon  the  reargument  of  the  motion  to  compel  the 
referee  to  buy  and  affix  revenue  stamps  to  his  deed,  it  appears  that 
the  facts  were  not  fully  presented  on  the  former  argument  The 
motion  was  thus  denied  because  it  appeared  that  the  purchaser 
had  accepted  the  deed  unstamped,  and,  further,  that  no  surplus  has 
resulted  from  the  sale,  and  that  the  referee  had  distributed  the 
proceeds  of  the  sale  and  filed  his  report.  It  now  appears  that  the 
purchaser  objected  to  the  delivery  to  him  of  an  unstamped  deed,  and 
that  the  referee  promised  to  retain  funds  to  pay  for  revenue  stamps 
in  case  the  court  should  direct  them  to  be  put  upon  the  deed,  not- 
withstanding which,  without  giving  the  purchaser  a  reasonable  time 
'  within  which  to  apply  to  this  court,  he  distributed  the  proceeds  of 
the  sale  and  filed  his  report.  It  also  appears  that,  since  the  sale, 
the  judgment  has  been  amended  regarding  the  amount  of  fees  to  be 
retained  by  the  referee,  in  such  manner  that,  unless  such  amendment 
De  revoked,  the  referee  has  retained  a  sum  larger  than  he  is  entitled 
to  retain  as  fees,  by  an  amount  a  little  larger  than  the  amount  of 
stamps  required  to  be  put  upon  the  deed.  This  leaves  for  decision 
the  question  whether  the  referee  should  be  required  to  purchase  and 
affix  to  his  deed  the  revenue  stamps  prescribed  by  what  is  known  as 
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the  ''War  Tax  Act.''  I  think  that  he  should.  It  is  true  that  the 
absence  of  the  stamps  will  not  prevent  the  deed  from  being  recorded 
or  from  being  read  in  evidence  in  the  courts  of  this  state.  People  v. 
Promme  (Sup.)  54  N.  Y.  Supp.  833;  Moore  v.  Moore,  47  N.  Y.  468. 
This,  however,  is  not  a  complete  answer  to  the  present  motion.  A 
purchaser  at  a  judicial  sale  is  entitled  to  receive  a  deed  which,  so  far 
as  such  a  deed  can  be,  will  be  a  defense  to  his  title  in  any  tribunal 
in  which  it  may  be  attacked  or  he  may  be  called  upon  to  assert  it. 
He  may  be  so  called  upon  in  a  federal  court,  and  then  his  unstamped 
deed  would  be  valueless  as  evidence. 

There  is,  however,  another  and  a  broader  reason  why  the  referee 
should  be  required  to  stamp  his  deed.  He  is  an  officer  of  the  court, 
acting  under  its  directions,  as  its  own.  No  question  is  made  as  to 
the  power  of  the  federal  congress  to  lay  an  excise  tax  upon  the  busi- 
ness transactions  of  communities,  and  to  collect  that  tax  by  means 
of  stamps  to  be  placed  upon  the  written  instruments  exchanged  be- 
tween contracting  parties  (Moore  v.  Moore,  supra);  and  it  is  the  duty 
of  every  citizen  to  observe  this  law  which  imposes  such  a  tax, — ^a 
duty  the  violation  of  which  is,  under  the  federal  statute,  a  misde- 
meanor. It  would  be  unseemly,  at  the  very  least,  for  this  eo.urt,  which 
is  created  for  the  enforcement  and  administration  of  law,  to  set  an 
example  of  lawbreaking  by  directing  its  officer,  acting  under  its  au- 
thority, to  disobey  a  valid  federal  statute,  and  himself  become  a  mis- 
demeanant. 

The  motion  to  direct  the  referee,  as  a  part  of  the  expenses  of  the 
sale,  to  purchase  and  affix  to  his  deed  the  proper  internal  revenue 
stamps,  is  granted,  but  without  costs. 


(25  Misc.  Rep.  641.) 

DONATH  V.  GERMANIA  LAND  CO.  et  al. 

(Supreme  Court,  Special  Term,  Onondaga  County.    December,  1896.) 

V  Vendor  and  Purchaser— Specific  Performance— Infants. 

An  infant  entered  into  a  land  contract,  and  the  land  was  conveyed  to 
her  father.  Pursuant  to  contract  with  the  infant,  the  father  erected  a 
house  on  the  land,  and  mechanics*  Uens  were  acquired  by  material  men 
and  laborers.  On  arriving  at  majority  the  Infant  disaffirmed  the  contract 
for  the  erection  of  the  house,  and  affirmed  that  for  the  land.  Held^  that 
specific  performance  could  not  be  enforced  of  the  vendor;  the  liens  pre- 
vented It. 

^  Same— Damages  for  Nonperformance. 

All  the  purchaser  was  entitled  to  was  damages  In  the  amount  of  the 
payment  she  had  made  on  the  land  contract. 

Action  by  Martha  Donath  against  the  Germania  Land  Company  and 
others  for  specific  performance  of  a  contract  for  the  sale  of  land,  or 
in  the  alternative  for  money  damages.    Judgment  for  plaintiff. 

Frederick  A.  Kiintzsch,  for  plaintiff. 
Charles  G.  Baldwin,  for  defendant  land  company. 
William  A.  Harding,  for  defendant  B.  S.  Aldrich  Co. 
Costello  &  Walters,  for  defendant  G.  Fred  8chafer. 
Frank  J.  Miller,  for  defendant  Dwight  H.  Murray. 
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HISCOOK,  J.  The  plaintiff,  while  under  21,  made  a  contract  with 
the  defendant  land  company  to  sell  her  a  lot  for  f350  on  or  about 
September  13,  1897,  and  she  has  paid  upon  said  contract  the  sum  of 
{25.  Her  father,  who  is  a  defendant  in  default,  acted  more  or  less 
as  her  agent  in  conducting  said  negotiations  and  in  the  execution 
of  said  contract.  Subsequent  to  its  execution  the  land  company  ex- 
ecuted a  conveyance  of  the  premises  covered  by  said  contract  to  said 
father,  Frederick  Donath,  and  he  gave  back  to  it  a  mortgage  for  the 
unpaid  balance.  This  transaction  was  not  suiHciently  authorized  by 
the  plaintiff  to  make  it  binding  upon  her.  After  the  execution  of 
said  contract,  as  plaintiff  claims,  she  made  a  contract  with  her  father 
to  erect  a  house  upon  said  premises,  and  he  commenced  the  erection 
thereof.  He  was  unable  to  pay  for  the  labor  and  materials  used 
therein,  and  liens  were  filed  against  the  same,  which  are  still  unpaid^ 
and  are  held  by  the  various  defendants  other  than  the  land  company 
and  Donath,  and  are  valid  against  said  premises,  with  the  exception 
of  one  lien,  which  has  been  waived  by  the  obtaining  and  entering  of 
a  money  judgment  for  the  amount  thereof.  Plaintiff  claims  that  she 
paid  her  father  f  125  upon  the  contract  for  the  erection  of  this  build- 
ing, but  I  am  not  satisfied  from  the  evidence  that  she  advanced  that 
sum.  At  the  time  of  the  execution  of  said  contract  with  the  defend- 
ant land  company,  and  of  said  alleged  contract  with  her  father  for  tho 
erection  of  her  house,  plaintiff  was  under  age.  Since  becoming  of  age 
she  has  affirmed  her  contract  with  the  land  company,  and  demanded 
the  execution  thereof,  and,  she  claims,  has  disaffirmed  her  contract 
with  her  father  for  the  erection  of  said  house.  She  seeks  specific 
performance  of  her  contract  with  the  land  company,  or,  in  case  that 
cannot  be  awarded,  money  damages. 

As  above  stated,  there  is  no  evidence  which  proves  that  the  land 
company  was  authorized  to  execute  the  conveyance  of  said  premises 
to  Frederick  Donath,  the  father,  and  take  back  tlie  mortgage.  This 
being  so,  plaintiff  would  be  entitled  to  judgment  in  this  case  setting 
aside  said  conveyance  and  mortgage,  and  decreeing  specific  perform- 
ance by  defendant,  in  the  form  of  a  conveyance  of  said  premises  to 
her  in  accordance  with  the  contract,  free  and  clear  of  incumbrances, 
etc.,  upon  her  paying  the  balance  of  the  purchase  price.  It  is  clear, 
however,  that  specific  performance  cannot  be  awarded  in  this  case, 
on  account  of  the  liens  which  have  been  filed  against  said  premises, 
and  which  should  be  held  good, — certainly  as  against  the  defendants 
land  company  and  Frederick  Donath.  This  being  so,  and  the  court 
having  obtained  jurisdiction  of  the  subject-matter,  it  is  proper  to  dis- 
pose of  the  litigation  by  awarding  such  other  judgment  by  way  of 
damages  as  will  do  justice  between  the  parties.  I  am  unable  to  find 
that  plaintiff  has  suffered  any  damages  in  the  matter  for  which  de- 
fendant land  company  can  be  held  responsible,  except  in  the  payment 
of  f 25  on  the  purchase  price  of  the  premises  of  which  defendant  is 
now  unable  to  give  her  a  sufficient  conveyance;  and  a  judgment  for 
that  amount,  with  interest  from  the  date  of  payment,  is  directed. 
Plaintiff  is  also  awarded  taxable  costs  of  this  action  against  defend- 
ant land  company  to  the  amount  of  foO  and  disbursements.  Or- 
dered accordingly. 
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08  App.  DlT.  639.) 

WRIGHT  T.  PBLIi. 

tSapreme  Court,  Appellate  Division,  First  Department    October  14,  1898.) 

SnciAii  Terms— Motions— Renewal. 

Where  a  Justice  of  a  special  term  has  denied  a  motion,  with  leave  to- 
Moew  within  10  days,  another  Justice  will  not  allow  the  motion  after  the 
10  days  have  elapsed. 

Appeal  from  si)ecial  ternoi. 

Action  by  George  M.  Wright,  as  assignee,  against  Alice  B.  Pelt. 
Prom  an  order  denying  a  motion  by  defendant,  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court  below  (PRYOR,  J.): 

A  similar  motion,  before  Mr.  Justice  Kellogg,  was  denied,  with  leave  to 
renew  within  10  days.  The  10  days  have  elapsed,  and  I  am  of  opinion  that 
I  am  concluded  by  the  former  adjudication.  Undoubtedly,  the  court  consid- 
ered that  the  interest  of  Justice  required  the  motion  to  be  made  within  the 
designated  period.  I  am  not  wiUing  to  overrule  the  decision  of  another  Jus- 
tice, nor  to  disregard  a  condition  imposed  by  him  as  a  basis  of  relief.  Finelite 
V.  Finelite  (Sup.)  16  N.  Y.  Supp.  287.    Motion  denied,  without  costs. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  J  J, 

P.  A.  Hargous,  for  appellant. 
J.  Holmes,  Jr.,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  f  10  costs  and  disbursements, 
dn  opinion  of  PRYOR,  J. 

<25  Misc.  Rep..  640.)  ~ 

PHILADELPHIA  &  R.  COAL  &  IRON  CX).  V.  DEVOY  et  al. 
(Supreme  Court,  Special  Term,  Onondaga  County.    December,  1898.) 

^^UDULENT  CONVBTANCBS. 

Where  a  brother  at  the  time  of  his  marriage  conveys  his  interest  in 
the  homestead  to  his  maiden  sisters,  it  will  not  be  considered  fraudulent 
as  to  his  creditors  when  he  becomes  insolvent  some  eight  years  there- 
after, though  the  deed  was  not  recorded  until  shortly  before  his  in- 
solvency, the  grantees  being  put  actually  in  possession,  to  the  exclusion 
of  the  grantor. 

Suit  by  the  Philadelphia  &  Reading  Coal  &  Iron  Company  against 
Martin  Devoy  and  others  to  set  aside  a  deed  as  fraudulent.    Dis- 


'T.  W.  Taylor,  for  plaintiff. 
Lewis  &  Crowley,  for  defendants. 

V  HISOOCK,  J.  The  defendants  are  brothers  and  sisters.  The  deed 
in  question  was  .executed  in  1885.  It  was  not  recorded  until  shortly 
Wore  the  grantor  became  insolvent  and  plaintiff's  judgment  was 
recovered,  in  1893.  During  that  time  it  remained  in  the  possession 
€f  one  MeOnire,  a  brother-in-law  of  defendants,  to  whom  it  had  been 
ddivered  when  executed.  The  grantor  executed  the  deed  in  connec- 
tion witib  the  occasion  of  his  marriage.    The  premises  are  the  home- 
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4stead  before  that  occupied  by  him  and  the  other  defendants,  and  erer 
fiince  by  the  latter,  he  having  gone  elsewhere.  He  announced  his  pur- 
pose of  executing  this  conveyance  to  them,  and  they  knew  of  its  ex- 
ecution and  delivery  to  their  brother-in-law  for  them.  The  defend- 
ant Martin  has  paid  the  taxes  and  insurance  on  the  premises  since 
the  deed  was  executed,  and  at  one  or  more  times,  in  giving  a  state- 
ment of  his  assets,  has  included  this  land,  which  is  said  to  be  worth 
from  |3,000  to  f 4,000.  The  sisters  are  maiden  ladies,  and,  so  far 
as  appears,  of  no  business  experience.  A  review  of  all  the  evidence 
leads  me  to  the  conclusion,  adverse  to  plaintiff's  daim,  that  the  deed 
is  not  void  or  fraudulent.  In  view,  specially,  of  the  beneficial  nature 
of  the  instrument,  there  is  suflftcient  evidence  to  establish  a  proper  de- 
livery. The  failure  to  record  was  not,  I  think,  due  to  fraudulent  pur- 
pose. Its  execution  was  apparently  a  family  matter,  and  in  pursuance 
of  some  duty  which  the  grantor  felt  to  provide  for  his  sisters.  The 
payment  by  him  of  taxes  and  insurance  after  its  execution  is  doubt- 
less to  be  accounted  for  in  the  same  way,  rather  than  upon  the  theory 
that  he  regarded  the  property  still  his,  or  desired  to  suppress  knowl- 
edge of  the  conveyance.  The  grantees  were  actually  in  possession 
of  the  premises,  to  the  exclusion  of  the  grantor.  Under  these  circum- 
stances, in  my  judgment,  the  deed  was  allowed  by  the  grantees  and 
their  agent,  Mci&uire,  to  remain  unrecorded,  through  inattention,  or 
the  feeling  that  there  was  no  necessity  to  record,  rather  than  through 
purpose  to  cheat  creditors.  Judgment  and  findings  may  be  prepared 
dismissing  plaintiff's  complaint,  with  cost^.  Complaint  dismissed, 
with  costs. 


<25  Misc.  Rep.  657.) 

MAURY  y.  AMERICAN  MOTOR  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1898.) 

1.  Attachmbnt— Sufficiency  of  Affidavit— Allegation  as  to  SuMifOMS. 

That  an  affidavit  for  attachment  failed  to  allege  that  summons  had 
been  issued  or  action  commenced  is  not  sufficient  ground  for  vacating 
the  attachment. 

2.  Same— Allegations  as  to  Counterclaims. 

Where  the  assignor  and  assignee  of  a  cause  of  action,  In  which  an  at- 
tachment is  sought,  make  affidavit  that  the  claim  set  forth  In  the  com- 
plaint has  been  assigned,  an  allegation  In  the  affidavit  that  there  are  no 
counterclaims  to  the  "cause  of  action"  set  forth  in  the  complaint  suf- 
ficiently refers  to  the  assigned  claim,  although  no  complaint  was  pre- 
sented in  the  application  for  attachment. 

3.  Same— Warrant— Allegations  of  Residence. 

Where  plaintiff,  in  an  action  against  a  foreign  corporation,  la  alleged 
in  the  motion  for  attachment  to  be  a  resident  of  the  state,  such  allega- 
tion Is  unnecessary  In  the  warrant. 

Action  bj  John  M.  Manry  against  the  American  Motor  (Company. 
Defendant  moves  to  vacate  a  warrant  of  attachment   Motion  denied. 

John  E.  Roeser,  for  plaintiff. 

J.  Edward  Ackley,  for  defendant 

SCOTT,  J.    This  is  an  application  to  vacate  a  warrant  of  attach- 
ment upon  the  ground  of  the  insnfHciency  of  the  papers  upon  whicit 
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it  was  granted.  The  plaintiff  sues  as  assignee  of  the  claim.  One 
of  the  assignors  makes  an  affidavit  stating,  ad  of  his  own  knowl- 
edge, facts  sufficient  to  establish  a  cause  of  action  in  behalf  of  said 
assignors  against  the  defendant,  and  alleging  the  assignment  of  the 
claim  to  the  plaintiff.  The  plaintiff  swears  that  the  claim  set  forth 
in  the  complaint  has  been  assigned  to  him;  that  he  is  justly  entitled 
to  recover  from  the  defendant  therein  a  certain  sum  of  money  over 
and  above  all  counterclaims  known  to  him.  It  is  objected,  in  the 
first  place,  that  no  summons  accompanied  the  papers  on  which  the 
attachment  was  issued,  and  that  said  papers  contain  no  statement 
that  an  action  had  been  conmienced  or  a  smnmons  issued.  I  have 
been  referred  to  no  case  in  which  an  attachment  has  been  vacated 
by  reason  of  this  omission.  Certain  cases  have  been  cited  wherein 
it  seems  to  have  been  assumed  that  it  should  have  been  made  to 
appear  that  a  summons  has  been  issued  when  the  warrant  is  signed, 
bat  in  none  of  these  cases  was  the  question  so  presented  as  to  neces- 
sitate the  vacation  of  the  warrant.  On  the  other  hand,  it  has  been 
repeatedly  held,  in  cases  where  the  question  was  directly  in  issue, 
that  it  need  not  appear  in  the  affidavits  used  in  obtaining  the  at- 
tachment that  an  action  had  been  commenced  or  a  summons  issued. 
Stevens  v.  Middleton,  26  Hun,  470;  Pickhardt  v.  Antony,  27  Hun, 
269;  Stoiber  v.  Thudium,  44  Hun,  70. 

It  is  further  urged  that  the  warrant  itself  is  defective,  in  that  it 
does  not  state,  the  defendant  being  a  foreign  corporation,  either  that 
the  cause  of  action  arose  within  this  state  or  that  the  plaintiff  is  a 
resident  thereof.  This  objection  I  deem  to  be  untenable.  The  war- 
rant  does  state  that  the  defendant  is  a  foreign  corporation,  and  this 
fs  all  that  it  is  required  to  state,  that  being  the  ground  for  the  is- 
suance of  the  attachment.  The  moving  papers  allege  distinctly  that 
the  plaintiff  is  a  resident  of  this  state,  and  thus  he  establishes  his 
right  to  sue  in  our  courts.  Such  allegation  is  necessary,  not  for  the 
obtaining  of  a  warrant  of  attachment,  but  for  the  maintenance  of 
the  action  at  all,  and  its  only  appropriate  place  is.  in  the  affidavit 
npon  which  the  attachment  was  granted.  It  is  further  objected  that 
the  plaintiff  does  not  effectively  swear  that  there  are  no  counter- 
etaims.  What  he  says  is  that  the  cause  of  action  "set  forth  in  the 
complaint"  has  been  assigned  to  him,  aind  that  as  to  that  there  is 
dne  a  certain  sum  over  and  above  all  counterclaims  known  to  him. 
The  objection  made  is  that,  inasmuch  as  no  complaint  was  presented 
in  the  application  for  an  attachment,  the  affidavit  as  to  counter- 
claims is  not  shown  necessarily  to  refer  to  the  cause  of  action  stated 
by  plaintiff's  assignor  in  the  affidavit  which  was  presented  to  the 
court.  I  do  not  think  that  this  objection  should  avail.  Taking  the 
affidavits  of  the  assignor  and  of  the  assignee  together^  I  am  of  opin- 
ion that  it  sufficiently  appears  that  the  claim  as  to  which  the  plaintiff 
swears  that  he  knows  of  no  counterclaims  is  the  same  claim  the 
particulars  of  which  are  set  forth  in  his  assignor's  affidavit,  and 
which  constitutes  the  cause  of  action  herein.  The  other  objections 
do  not  seem  to  require  extended  consideration. 

Motion  denied,  with  flO  costs. 
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(88  App.  Diy.  684.) 

BALDWIN  T.  NESMYTH  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    August  10»  1S&S.\ 

Plbadiko — Bill  of  Particulars. 

Where  a  complaint  is  for  the  most  part  a  statement  of  condusions, 
plaintiff  may  be  required  to  furnish  a  bill  of  particulars,  so  as  to  enable 
defendant  to  intelligently  answer. 

Appeal  from  special  term. 

Action  by  Joseph  T.  Baldwin  against  Henry  B.  Nesmyth  and  otherfeu 
From  an  order  granting  a  motion  to  compel  plaintiff  to  furnish  a  bill 
of  particulars,  plaintiff,  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court  below  (KELLOGO,  J.): 

It  seems  to  me  that  the  allegations  of  this  complaint  are  so  general  that 
it  might  be  regarded  for  the  most  part  as  a  statement  of  condusioDs,  rather 
than  a  concise  statement  of  facts.  No  answer  can  be  made  to  such  a  com- 
plaint, except  a  general  denial.  If  the  facts  constituting  the  cause  of  action 
were  stated,  some  other  answer  might  be  necessary  to  enable  the  defendants 
to  make  proof  in  support  of  their  proper  defense.  This  Is  the  peril  the  careful 
pleader  seeks  to  avoid,  and,  to  avoid  it,  he  must  know  the  specific  wrong- 
doing he  is  charged  with.  To  accuse  one  of  having  been  guilty  of  wrong- 
doing in  a  general  way  will  not  do.  The  specific  act  or  acts  should  be  stated. 
The  plaintiff  knows  what  specific  act  or  acts  of  defendant  constitute  his 
cause  of  action.  The  defendant  cannot  know  what  the  plaintiff  has  In  mfaul 
until  the  complaint  informs  him,  or,  if  the  complaint  fails,  the  recourse  to  a, 
bill  of  particulars  is  necessary.  To  say  a  defendant  must  answer  blindly, 
and  take  the  chance  of  missing  a  defense  he  might  have  alleged  if  he  had  been 
duly  Informed  by  the  complaint.  Is  uiiireasonable.  I  think  the  defendants  axe 
entitled  to  the  bill  of  particulars  called  for  in  their  written  demand;  and  suck 
a  bill  is  directed  to  be  served  within  10  days.  The  motion  is  granted,  with 
costs. 

Argued  before  BARRETT,  RUMSEY,  O'BRIEN,  and  INGBAHAM, 
JJ. 

W.  B.  Crisp,  for  appellant. 

P.  W.  Hinrichs,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  |10  costs  and  disbursements, 
on  opinion  of  KELLOGG,  J.,  in  the  court  below. 


<2G  Misc.  Rep.  233.) 

PEOPLE  ex  rel.  HOWARD  v.  BOARD  OF  SUPERS  OP  BRIE  COUNTY. 

(Supreme  Court,  Special  Term,  Erie  County.    February,  1808.) 

1.  Courts— Stark  Decisis. 

A  decision  by  the  supreme  court,  after  a  full  consideration,  as  to 
whether  a  vacancy  existed  in  the  office  of  county  supervisor,  where  Im- 
mediately acted  on  by  all  the  parties  interested,  in  the  ensuing  election, 
will  not  be  re-examined  by  such  court  in  a  mandamus  case  brought  after 
the  election. 

S.  Db  Facto  Ofpicbrs. 

An  officer  acting  without  color  of  right.  Inasmuch  as  his  term  has  ex- 
pired, and  his  successor  has  been  elected,  but  not  allowed  to  act,  is  not 
a  de  facto  officer. 
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3.  MaKDAMUS— TiTLB  TO  OPPICE. 

Where  there  are  no  disputed  questions  of  fact,  and  rdator's  title  to 
an  office,  under  such  facts,  is  clear,  as  a  matter  of  law,  mandamus  lies 
to  compel  his  installment  and  recognition  as  such  officer. 
i.  Same. 

The  referring  the  question  of  the  right  of  a  supervisor  to  the  office  to 
a  committee  of  the  board  of  supervisors,  where  no  report  of  the  com- 
mittee had  been  made  in  three  weeks,  and  up  to  the  time  of  the  hearing 
in  the  mandamus  proceedings,  and  no  excuse  for  such  delay  offered,  is 
insufficient  to  show  the  relator  has  not  been  denied  the  privileges  of  his 
office,  where  the  affidavits  of  the  chairman  and  clerk  of  the  board  mani- 
fest the  settled  intention  of  the  board  to  deprive  relator  of  his  office  until 
a  decision  by  a  court  entitling  him  thereto. 

Application  by  the  people,  on  the  application  of  Frederick  Howard, 
for  writ  of  peremptorj  mandamus  to  compel  the  board  of  superviBors 
of  Erie  county  to  place  relator's  name  on  the  roll  of  members,  allow 
him  to  vote,  and  recognize  him  as  a  member  of  the  board  from  the 
Twenty-Fourth  ward  of  the  city  of  Buffalo,  N.  Y.    Granted. 

Simon  Fleischmann  and  Tracy  C.  Becker,  for  the  motion* 
John  W.  Fisher,  opposed. 

GHILDS,  J.  At  an  election  held  in  November,  1897,  one  Thomas 
Tilson  was  duly  elected  a  member  of  the  board  of  supervisors  of  Erie 
county  from  the  Twenty-Fourth  ward  in  the  city  of  Buffalo  for  the 
term  of  two  years,  beginning  January  1, 1898,  and  thereafter  qualified 
and  assumed  the  duties  of  such  office,  and  continued  to  perform  the 
same  until  about  the  31st  day  of  March,  1898,  when  he  died,  thereby 
creating  a  vacancy  in  the  office  of  supervisor  of  said  ward.  On  the 
7th  day  of  April,  1898,  the  common  council  of  the  city  of  Buffalo 
in  joint  session  elected  Herman  G.  Cleveland,  a  resident  of  said 
Twenty-Fourth  ward,  supervisor  thereof,  to  fill  the  vacancy  occa- 
sioned by  the  death  of  said  Tilson.  Thereafter  said  Cleveland  took 
the  oath  of  office  required  by  law,  and  the  clerk  of  said  city  of  Buffalo 
issued  to  him  a  certificate  of  his  election  as  such  supervisor  of  said 
ward  to  fill  said  vacancy  as  hereinbefore  stated,  after  which,  and  on 
the  12tli  day  of  April,  1898,  the  name  of  Cleveland  was  placed  upon 
the  roll  ot  members  of  said  board  of  supervisors,  and  he  proceeded 
to  perform  the  duties  of  said  office,  and  has  continued  to  perform  the 
same  to  the  present  time.  On  or  about  the  12th  day  of  October, 
1898,  said  Frederick  Howard  was  duly  nominated  for  the  office  of 
supervisor  of  the  Twenty-Fourth  ward  of  the  city  of  Buffalo,  and  his 
name  was  placed  upon  the  official  ballot  to  be  used  at  the  then  com- 
ing election,  and  on  such  election  he  received  all  of  the  votes  cast 
for  such  office  of  supervisor  for  the  Twenty-Fourth  ward.  Thereafter 
said  votes  were  canvassed  by  the  board  of  aldermen  of  the  city  of 
Buffalo,  and  said  Howard  was  declared  elected  supervisor  of  said 
Twenty-Fourth  ward  for  the  balance  of  the  unexpired  term  of  said 
deceased  supervisor,  namely,  for  the  year  1899,  and  forthwith  duly 
qualified  as  such  supervisor  by  taking  and  subscribing  the  oath  of 
office  required  by  law;  and  thereafter  a  certificate  of  election  was 
issued  to  said  Howard  by  the  mayor  and  the  city  clerk  of  the  city 
of  Buffalo,  declaring  said  Howard  elected  as  such  supervisor  from 
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said  ward  for  said  unexpired  term.  On  the  10th  of  January,  1899, 
said  board  of  supervisors  and  the  chairman  and  clerk  thereof  were 
duly  and  officially  notified  of  said  Howard's  election  as  such  super- 
visor from  said  ward.  Said  chainnan  and  clerk  declined  to  place 
Howard's  name  upon  the  roll  of  its  members,  or  to  call  his  name 
upon  votes  taken  by  said  board,  or  to  allow  him  to  vote  at  its  meet- 
ings, or  participate  in  the  proceedings  of  said  board. 

Practically  the  whole  question  to  be  determined  on  this  application 
is  as  to  whether  or  not  a  vacancy  existed  in  the  office  of  supervisor  of 
the  Twenty-Fourth  ward  of  the  city  of  Buffalo  on  the  1st  day  of 
January,  1899.  It  is  substantially  conceded  that  the  appointment  of 
Cleveland  vested  him  with  the  title  to  that  office  until  that  time. 
The  disposition  of  this  question  involves  an  examination  and  the  con- 
struction of  the  provisions  of  the  charter  of  the  city  of  Buffalo,  under 
which  Cleveland  was  appointed  in  connection  with  the  provisions 
of  the  constitution  covering  the  filling  of  vacancies  in  elective  offices. 
This  question  was  fully  examined  and  determined  by  Justice  Spring 
in  this  court  (53  N.  Y.  Supp.  1039)  upon  the  application  of  said 
Frederick  Howard  for  a  mandamus  requiring  the  clerk  of  Erie  county 
to  place  his  name  upon  the  official  ballot.  It  was  then,  as  now, 
contended  by  said  clerk  that  no  vacancy  would  exist  in  the  office  of 
supervisor  of  the  Twenty-Fourth  ward  on  the  1st  day  of  January, 
then  following,  for  the  reason  that  under  the  charter  of  the  city  of 
Buffalo  the  common  council  in  joint  session  had  authority  to  fill 
the  vacancy  for  the  unexpired  term,  to  wit,  until  the  31st  day  of 
December,  1899,  the  claim  of  Howard  being  that  under  the  provisions 
of  the  constitution  such  vacancy  created  by  the  death  of  Tilson 
could  only  be  filled  by  the  common  council  until  the  3l8t  day  of 
December  after  said  vacancy  occurred.  That  question  was  fully  con- 
sidered and  determined  upon  that  application  in  favor  of  said  How- 
ard. That  decision  was  respected  by  all  the  parties  interested,  the 
writ  issued,  Howard  s  name  was  placed  upon  the  official  ballot,  the 
votes  given  for  him  were  canvassed  by  the  board  of  aldermen,  and 
by  said  board  he  was  declared  elected  supervisor  of  said  ward  for 
the  unexpired  term,  to  wit,  the  year  1899,  and  a  certificate  of  his 
election  was  issued  to  him  by  the  mayor  and  clerk  of  said  city,  where- 
upon he  duly  qualified  as  such  supervisor.  It  is  now  too  late  to  re- 
open that  question,  and  require  the  court  to  again  examine  and 
decide  it,  the  former  decision  having  been  acquiesced  in,  and  now 
remaining  unreversed.  Such  a  course  would  do  much  to  detract 
from  the  force  and  effect  of  judicial  decisions,  and  justly  pennit 
such  decisions  to  be  criticised  for  instability.  Following  the  de- 
cision of  Justice  Spring  to  the  effect  that  the  term  of  Cleveland  un- 
der his  appointment  expired  on  the  31st  day  of  November,  1898,  from 
and  after  which  date  a  vacancy  would  exist  in  said  office  unless  filled 
by  election,  Howard  became  and  was  supervisor  of  the  Twenty- 
Fourth  ward  of  the  city  of  Buffalo  from  and  after  the  1st  day  of  Jan- 
uary, 1899,  and  as  such  entitled  to  occupy  said  office,  and  entitled 
to  all  the  privileges,  immunities,  and  emoluments  thereof  until  the 
31st  day  of  December,  1899,  and  Cleveland,  in  assuming  to  exercise 
and  perform  the  duties  of  supervisor  of  the  Twenty-Fourth  ward. 
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after  tiie  Ist  day  of  Jaunary,  1899,  is  acting  witbwit  color  of  PigM, 
and  for  that  reason  <toes  not  occupy  the  position  of  an  officer  de 
facto.  It  therefore  *ecomefr  the  clear,  legal  ri^t  of  Howard  to  be 
seated  as  supervisor  of  the  Twenty-Fourth  ward.  People  v.  Oomnaon 
Council  of  City  of  Brooklyn,  7T  N.  Y.  505;  In  re  Quinn,  152  N.  Y.  89, 
46  N.  E.  175;  Williams  v.  Boynton,  71  Hun,  309, 25  N.  Y.  Supp.  60. 

It  was  claimed  by  the  board  of  supervisors  on  the  argument  that 
Howard  sh^iuld  be  put  ta  his  action  in  the  nature  of  quo  warranto 
to  oust  Cleveland;  that  Howard's  title  to  the  office  could  not  be  de- 
termined in  this  procee<Ung.  As  we  have  seen,  there  is  no  dii^uted 
question  of  fact  to  be  disposed  of  in  determining  the  question  of 
Howard's  title  to  the  office;  but  from  the  conceded  facts,  and  under 
the  statute  and  constitution  as  construed  and  stated,  Howard's  title 
to  the  office  as  a  matter  of  law  is  clear.  Such  being  the  case,  man- 
damus is  a  proper  remedy  to  be  invoked  by  him,  and  the  board  cannot 
be  heard  to  aay  that  he  should  resort  to  a  fornoal  action  for  the  de- 
termination of  a  (juestion  not  involved  in  any  doubt.  Affidavits 
were  read  on  behalf  of  the  board  to  the  effect  that  Howard  had  not 
been  denied  the  privilege  of  assuming  the  duties  of  his  <^Bice  as 
supervisor  of  the  Twenty-Fourth  ward,  and  a  member  of  said  board^ 
bnt  that  on  the  10th  day  of  January,  1899,  the  question  as  to  whether 
Howard  or  Cleveland  was  entitled  to  the  seat  in  said  board  as  su- 
pervisor of  said  ward  was  referred  to  the  attorney  for  the  board  and 
the  ocnamittee  on  kiw»  and  l^slation.  This  seems  to  have  been  a 
conve»ieDt  way  to  dispose  of  Howard's  claim.  At  the  time  this 
motion  was  argued  about  three  weeks  had  elapsed  after  such  refer- 
ence, and  no  report  of  the  coBunittee  on  laws  and  legislation  had 
been  made.  It  is  only  necessary,  in  determining  the  attitude  of  the 
board  on  this  question,  to  refer  to  the  affidavits  in  its  behalf  read 
upon  this  application,  and  verified  by  its  chairman  and  clerk,  re- 
spectively. These  affidavits,  considered  singly  or  collectively,  deny 
to  Howard  any  right  a&  supervisor  of  the  Twenty-Fourth  ward,  and, 
80  far  as  the  statements  of  the  affiant  go,  dispose  of  every  question 
of  law  and  fact  necessary  to  support  that  contention,  and  manifest 
the  settled  intention  of  the  board  to  deprive  Howard  of  the  right  to 
exercise  and  perform  the  duties  of  supervisor  of  the  Twenty-Fourth 
ward  until  he  shall  procure  an  adjudication  by  the  court  binding 
upon  the  board,  entitling  him  to  his  seat. 

It  may  be  noted  that  no  suggestion  was  made  on  behalf  of  the 
board  that  further  time  should  be  allowed  for  the  purpose  of  se- 
ruring  a  report  of  the  committee,  nor  in  any  manner  excusing  the 
delay  of  such  report,  and  it  may  be  that  the  device  of  sqch  reference 
is  too  old  to  require  serious  consideration;  but,  the  question  having 
been  raised,  it  has  been  considered,  and  a  conclusion  reached  that 
the  allegations  in  the  affidavit  of  Howard  to  the  effect  that  he  has 
been  denied  his  rights  in  the  board  are  amply  sustained  upon  the 
whole  case. 

For  the  reasons  stated,  it  is  held  that  the  term  of  Cleveland  under 
bis  appointment  expired  on  the  31st  dtiy  of  December,  1898;  that 
Howard  is  the  duly  elected  and  qualified  supervisor  from  the  Twenty- 
Fourth  ward  of  the  city  of  Buffalo,  entitled  to  exercise  all  the  duties 
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and  functions  of  that  office,  and  to  the  emolaments  thereof,  from  the 
Ist  day  of  January,  1899,  to  the  31st  day  of  December,  in  the  same 
year;  and  that  as  such  he  is  entitled  to  the  writ  prayed  for,  with  f  50 
costs  to  said  Howard.' 


(26  Misc.  Hep.  544.) 

FITCHETT  T.  MURPHY  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    March  1,  1899.) 

1.  CORFOBATIONS— BaLABIBS  OF  D1RECTOK8. 

Directors  of  a  company  have  no  right  to  vote  salaries  to  themselTes  as 
mere  incidents  to  their  offices. 
2l  Samb. 

Where  directors  of  a  company,  by  separate  resolutions,  voted  salaries 
to  themselves,  the  fact  that  each  director  refrained  from  voting  on  the 
resolution  fixing  his  salary  does  not  render  such  resolutions  valid. 
8.  Save. 

That,  when  a  company  was  organized,  salaries  were  given  to  the  stock- 
holders in  proportion  to  the  amount  of  their  stock,  as  a  method  of  di- 
viding the  earnings,  is  not  a  precedent  which  renders  valid  subsequent 
resolutions  of  the  directors  of  the  company  voting  themselves  salaries 
as  mere  incidents  to  their  offices. 
4.  Same—Rbvibw  in  Equity. 

Since  directors  of  a  company,  in  voting  salaries  to  themselves,  are  deal- 
ing with  themselves  in  respect  to  their  trust,  their  action  in  so  doing  may 
be  attacked  by  the  stockholders  in  a  court  of  equity. 

Suit  by  Margaret  Fitchett,  as  administrator  of  the  estate  of  George 
H.  Fitchett,  against  Thomas  J.  Murphy  and  others.  Judgment  for 
plaintiff. 

This  is  an  action  by  a  stockholder  to  restrain  the  directors  of  a  business 
corporation  from  wasting  the  earnings  of  the  corporation  by  means  of  ex- 
orbitant salaries  to  themselves. 

The  company  was  incorporated  in  August,  1804,  by  five  persons  of  whom 
the  said  directors  (the  individual  defendants  herein)  are  three.  The  nominal 
capital  stock  was  $9,000  divided  into  90  shares.  The  incorporators  took  ail 
of  the  shares.  Each  took  15  shares  except  the  defendant  Murphy  who  took 
30;  and  so  the  shares  are  held  yet,  except  that  one  incorporator  is  dead 
and  represented  by  the  plaintiff,  and  another  has  sold  his  shares  to  one  Hyde. 
Immediately  after  incorporation  the  board  of  directors  (then  consisting  of  the 
plaintiff's  intestate  and  defendants  Murphy  and  Link)  elected  a  president, 
vice  president,  secretary,  treasurer  and  manager  (giving  each  stockholder 
one  of  these  offices);  and  then  voted  a  salary  of  $50  a  week  to  each,  except 
that  $100  a  week  was  voted  to  the  said  Murphy.  This  continued  until  May. 
1897,  when  the  board  of  directors  (then  composed  of  the  same  persons  as 
now)  voted  to  themselves  the  following  salaries,  viz.:  To  Murphy  as  president 
$100  a  week,  to  Link  as  treasurer  and  general  manager  $80  a  week,  to  Fay 
as  secretary  and  solicitor  of  business  $50  a  week.  The  plaintiff's  intestate 
and  the  said  new  stockholder  Hyde  were  given  no  salaries.  The  receipts  of 
the  company  are  about  $65,000  a  year,  and  the  expenses,  exclusive  of  the  said 
salaries,  about  $35,000. 

Hugo  Hirsh,  for  plaintiff. 
W.  J.  Foster,  for  defendants. 

GAYNOR,  J.  Directors  of  a  corporation  have  no  right  to  vote  sal- 
aries to  themselves  as  mere  incidents  to  their  offices,  as  was  done 
here.  They  are  not,  however,  debarred  from  becoming  employes  of 
the  corporation,  and  they  are  entitled  to  a  reasonable  compensation 
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fust  their  services  as  snch.  But  as  in  fixing  their  campensation  they 
are  in  the  position  of  trustees  dealing  with  themselves  in  respect  of 
their  tmst,  their  action  is  subject  to  question  by  the  stockholders^ 
and  to  review  by  a  court  of  equity  at  the  suit  of  a  stockholder.  In  the 
case  of  a  large  board  of  directors,  the  fixing  of  the  salary  of  one  of 
their  number  for  prescribed  services  might  be  deemed  conclusive, 
where  the  influence  of  the  one  employed  was  obviously  not  a  factor 
therein.  This  case  is  quite  different  At  the  same  meeting  three 
separate  resolutions  were  passed  fixing  salaries  for  all  of  the  directors. 
That  each  one  refrained  from  voting  on  the  resolution  fixing  his  sal- 
ary does  not  change  the  case.  Too  much  importance  is  attached  to 
that  formality.  Wool  is  not  so  easily  pulled  over  the  eyes  of  the  law. 
All  was  done  under  the  same  arrangement. 

Before  the  passing  of  the  resolution  of  May,  1897,  the  system  of  so- 
called  salaries  was  nothing  but  a  division  of  earnings,  for  under  it 
all  of  the  stockholders  were  paid  in  proportion  to  their  holdings  of 
stock.    It  is  therefore  no  precedent  for  the  said  later  resolution. 

The  difficulty  of  the  case  arises  from  the  meagemess  of  the  evidence 
as  to  the  services  rendered  by  two  of  the  directors,  and  of  the  value 
of  the  services.  But  I  think  that  |5,500  is  a  fair  compensation  for 
aU  of  the  services  rendered  by  the  three  directors,  including  their 
expenses  therein. 

Judgment  accordingly. 

<25  Misc.  Rep.  676.) 

PEOPLE  ex  rel.  WINSTON  v.  WINSTON. 

(Supreme  Ck>urt,  Special  Term,  New  York  County.    December,  1898.> 

1.  Habsab  Corpus— Jurisdiction— Custody  op  Children. 

The  right  to  the  custody  of  a  minor  cannot  be  adjudicated  on  habeas 
corpus  until  the  child  is  actually  produced  before  the  court 

2.  Bamb— Rbhoyai*  of  Child  prom  Statb. 

Where  a  citizen  and  resident  of  New  York,  for  the  purpose  of  ayoiding 
the  jurisdiction  of  the  state  courts,  removes  a  child  from  the  state,  the 
court  may  enforce  its  return,  if  the  court  can  obtain  Jurisdiction  of  the 
person  in  whose  custody  the  child  is,  and  then  determine  the  question  as 
to  its  custody, 
a.  Chahob  of  Dohicilb. 

In  the  absence  of  evidence  of  an  intention  to  abandon  the  former  domit- 
die  and  acquire  another,  a  mere  change  of  residence  is  insufficient  to  ef- 
fect a  change  of  domicile. 

Habeas  corpus  proceedings  by  the  people,  on  the  relation  of  Walker 
Winston,  against  lillie  Winston.  On  exceptions  of  respondent  to  the^ 
report  of  the  referee.    Overruled. 

John  J.  Crawford,  for  relator. 

8cott  ft  Treadwell,  for  respondent. 

DALT,  J.  Exceptions  of  respondent  to  report  of  Martin  L.  HoP 
lister,  Esq.,  referee,  to  whom  was  referred  the  issues  raised  by  the 
rdator's  traverse  to  the  respondent's  return  to  habeas  corpus,  di- 
recting the  production  by  her  of  lillian  Winston,  the  infant  daught 
ter  of  the  relator  and  respondent.  When  this  case  was  before  the 
appellate  dlTision,  it  was  held  by  the  court  that  until  the  child  i» 
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^DcCiiaUy  produced  before  the  court,  bo  that  it  is  witbin  its  jnriwiiction, 
there  can  be  no  adjudication  upon  the  question  as  to  its  custody. 
Wins*OT  V.  Winston,  31  App.  Div.  121,  52  N.  Y.  Supp.  814.  This  dis^ 
peseff  of  the  exception  to  the  failure  of  the  referee  to  give  his  opinion 
upon  the  issue  whether  the  relator  is  an  unfit  person  to  have  the  cus- 
tody #f  the  child,  by  reason  of  the  adultery  of  which  he  was  convicted 
in  the  divorce  action  brought  by  him  against  the  respondent.  Tlu' 
court  will  not  consider  this  issue,  which  is  involved  in  the  question 
^f  the  right  to  the  custody  of  the  child,  until  the  child  is  produced  be- 
iore  it;  and  therefore  the  only  issue  to  be  now  considered  is  the  con- 
troTcrsy  as  to  whether  the  respondent  and  the  child  were  nonresi- 
dents of  the  state  when  the  writ  of  habeas  corpus  was  granted.  That 
question  is  raised  by  the  respondent's  exception  to  the  referee's  find- 
iitg  and  conclufidon  ^^at  relator,  respondent,  and  the  infant  child, 
lillian,  are  now,  amd  were  when  the  writ  of  habeas  corpus  was  served 
on  respondent  herein,  and  have  been  for  several  years  past,  under  the 
laws  of  this  state,  undoubted  legal  residents  of  the  state  of  New 
York,"  and  "that,  from  all  the  evidence  presented  to  him  in  this  mat- 
ter, the  respondent  removed  herseif  and  said  infant  from  this  state 
to  the  state  of  New  Jersey  temporarily,  for  the  purpose  of  being  out 
4>ttke  jurisdiction  of  the  courts  of  this  state,  and  for  the  furtiier  object 
of  avoiding  the  service  upon  her  of  any  process  or  mandate  of  the 
court"  If  these  exceptions  are  sustained,  then  there  will  be  no  ne- 
cessity to  consider  the  question  of  custody  of  the  child,  because  the 
court  has  no  jurisdiction;  but,  on  the  other  hand,  if  the  findings  of 
the  referee  are  sustained,  the  court  must  make  an  order  for  the  pro- 
duction of  the  child,  in  order  that  the  right  to  its  custody,  or  the 
propriety  of  leaving  it  in  the  custody  of  its  mother  as  at  present, 
maj  be  properly  determined.  The  custody  of  the  child  was  given  to 
the  mother  by  "ttie  father  upon  their  separation,  in  June,  1895.  After 
that  date  the  mother  took  up  her  residence  in  Oklahoma  territory, 
and  in  June,  1896,  procured  a  decree  of  divorce  by  default  from  her 
husband,  in  the  district  court  of  that  territory,  upon  service  of  notice 
toy  publication.  She  subsequently,  in  October,  1896,  married  Dr.  Lud- 
iden,  and  resided  with  him,  in  New  York  City,  until  she  removed  to 
Hoboken,  N.  J.,  in  January,  1898,  with  the  child.  Such  removal  was 
pending  an  action  brought  by  her  husband  in  the  supreme  court  of 
5jew  York  to  dissolve  the  marriage  between  him  and  the  respondent, 
*oii  the  ground  that  her  cohabitation  with  Dr.  Ludden  constituted 
adultery,  on  the  assumption  that  such  marriage  had  not  been  dissolved 
l>y  the  Oklahoma  divorce.  The  New  York  action  vras  brought  in 
December,  1896,  and  judgment  was  rendered  therein  March  2,  1898, 
dismissing  the  complaint,  upon  the  findii^  of  the  referee  that  the  de- 
fense interposed  by  the  defendant  therein  of  the  adultery  of  the 
plaintiff  therein  had  been  sustained.  The  report  of  the  referee  was 
xnade  on  January  11,  1898,  by  which  he  determined  the  invalidity 
•of  the  Oklahoma  divorce,  and  the  unlawful  cohabitation  of  the  de^ 
lendant  and  Dr.  Ludden,  owing  to  the  invalidity  of  their  marriage, 
iMit,  finding  that  the  plaintiff  had  also  been  guilty  of  adultery,  re- 
ported against  the  granting  of  a  divorce.  In  his  opinion,  rendered  at 
the  time  of  making  his  report,  the  referee  discussed  the  propriety  of 
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leaving  the  infant  chUd  of  the  parties  in  the  custody  of  its  mother,, 
saying: 

*'I  Me  no  leaaon  to  tear  that  the  child  wUl  suffer  either  morally  or  ipfajsicaUIr 
in  her  mother's  custody.  But  the  mother  is  entire^  without  means  or  i^op- 
erty  expectations;  and,  however  liberally  she  may  now  be  provided  for  by 
Ludden,  the  fact  remains  that  their  relations  mf^y  not  prove  to  be  permanent,. 
and  the  time  may  come  when  it  will  well  be  impossible  for  the  mother  to  pro- 
vide for  the  child.  Apart,  therefore,  from  the  obvious  fact  that  it  Is  grosslr 
improper  that  the  child  should  be  dependent  for  support  upon  her  mother^ 
pasamour,  it  seems  clear  to  me  that  the  future  welfare  of  the  child  demands 
that  she  should  not  be  left  in  a  situation  where  she  must  necessarily  become 
estranged  from  her  father  and  his  family." 

And  the  referee  recommended  tliat  the  cniBtody  of  the  cliild  should 
be  oommitted  to  its  paternal  grandmother.  He  was  of  opinion^  and 
80  found)  that  the  court  would  have  no  power,  upon  the  dismissal  of 
the  complaint,  to  make  any  order  for  the  disposition  of  the  custo^ 
of  the  child,  and  in  thiB  he  was  subsequently  sustained  by  the  court* 

At  or  immediately  after  the  making  of  the  said  report,  in  January^ 
1898,  and  before  the  judgment  in  the  action  was  rendered,  the  re- 
spondent took  her  child  from  the  house  No.  243  West  120th  street^ 
where  she  had  ImeA  with  Dr.  Ludden  since  October,  1896,  and  went 
to  reside.in  a  flat  on  the  third  floor  of  a  tenement  house,  No.  110  14tli 
street,  in  Hoboken,  N.  J.,  coming  occasionally  to  the  city  of  New- 
York,  and  on  one  occasion  remaining  a  few  weeks  at  No.  233  West 
120th  street,  to  which  number  Br.  Ludden  and  her  mother  had  re- 
moyed  on  May  1,  1898,  from  No.  243.  The  conclusion  is  irresistible 
that  the  nemoval  of  the  respondent  from  this  city  to  Hoboken  was  nut 
with  the  intention  of  changing  her  place  of  residence,  but  to  avoid  the 
process  of  the  courts  of  this  state,  in  apprehension  of  some  proceed- 
ing based  upon  the  intimation  of  the  r^eree  in  the  divorce  action 
that  her  child  should  be  taken  from  her  custody,  and  given  to  her  hus- 
band's mother.  No  plausible  reason  for  her  change  of  residence  is 
adivanced  on  her  behalf.  Her  removal  from  a  respectable  residential 
neighborhood  in  New  York  to  a  very  inferior  quarter  in  Hoboken  i» 
not  conducive  to  the  better  rearing  of  the  child,  nor  to  any  improve- 
ment of  its  physical  condition.  A  separation  from  Dr.  Ludden  did  not 
necessitate  a  removal  from  the  state.  The  actual  removal  having 
taken  place  in  January,  the  respondent  declares  in  her  sworn  return 
to  the  habeas  corpus  that  the  infant  became  a  resident  of  New  Jerseys 
in  March,  1898,  after  tie  rendition  of  the  judgment,  refusing  to  make 
any  order  awarding  the  -petitioner  the  custody  of  the  chfld.  If  the 
residence  of  the  mother  and  of  the  child  began  at  different  dates,  no 
explanation  for  it  is  given.  Her  mother  and  Dr.  Ludden  continue  t€^ 
reside  in  this  city.  Thtj  were  not  called  as  witnesses  on  her  behalf 
on  the  inquiry  as  to  her  change  of  residence,  nor  was  her  testimony 
offlered  upon  that  issue.  The  fact  of  her  domicile  and  residence  m 
this  city  in  and  after  October,  1896,  and  continuously  down  to  Jama- 
ary,  189S,  being  established,  the  burden  is  undoubtedly  upon  her  to 
show  a  change  of  residence,  with  an  intention  to  permanently  abandon 
her  domicile  in  this  state.  Change  of  residence  alone,  without  the 
intention  to  abandon  the  former  domicile  and  acquire  another,  will  not 
effect  a  change  of  domicile.    Dupuy  v.  Wurtz,  53  N.  Y.  561  j   De 
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MeH  V.  De  MeU,  120  K  Y.  485,  24  N.  E.  996;  Hart  v.  Kip,  148  N.  Y. 
306, 42  N.  E.  712.  Nothing  has  been  shown  on  the  part  of  the  respond- 
ent wliich  would  warrant  a  belief  that  she  intended  a  permanent 
change  of  domicile  when  she  removed  her  child  to  New  Jersey,  nor 
that  she  had  any  object  other  than  placing  the  infant  out  of  the 
reach  of  the  court.  An  order  therefore  will  be  made,  under  the  ruling 
of  the  appellate  division  in  this  case  (31  App.  Div.  121,  52  N.  Y.  Suppi 
814,  cited  above),  that  where  a  citizen  and  resident  of  this  state,  for 
the  purpose  of  avoiding  the  jurisdiction  of  the  court,  removes  a  child 
from  the  state,  the  court  may  enforce  its  return,  when  it  can  obtain 
jurisdiction  of  the  person  in  whose  custody  the  child  is,  and  then  de- 
termine  the  question  as  to  its  custody.  This  will  be  done  by  an  order 
requiring  the  respondent  to  produce  the  child  in  this  court  on  a  day 
to  be  named.  Obedience  of  the  order  may  be  enforced  by  attachment. 
The  order  may  be  settled  upon  notice. 

Exceptions  overruled,  and  report  of  referee  confirmed.  Ordered 
accordingly. 

<37  App.  Div.  536.) 

WALKER  V.  EDWARD  THOMPSON  CO 

(Supreme  Ctourt,  AppeUate  Division,  First  Department.    February  24.  1899.) 

Author's  Contract  with  Pdb  lis  her— Construction. 

A  contract  with  plaintiff  for  the  contribution  of  an  article  for  a  work, 
published  by  defendant,  reserved  the  right  to  reject  it  providing  defend- 
ant did  not  consider  it  up  to  the  proper  standard.  EdiL  that  defendant 
•could  reject  the  article  if  not  satisfactory  to  him,  unless  such  rejection 
was  with  fraudulent  intent 

Appeal  from  trial  term,  New  York  county. 

Action  by  Gertrude  Walker  against  the  Edward  Thompson  Com- 
pany. From  a  judgment  entered  on  sustaining  a  motion  to  dismiss 
the  complaint,  plaintiff  appeals.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

H.  H.  Walker,  for  appellant. 
John  L.  Hill,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  damages 
on  a  written  contract  made  between  the  defendant  and  one  Herbert 
H.  Walker,  and  assigned  by  said  Walker  to  the  plaintiff,  wherein 
the  said  Walker  agreed  to  write  an  article  on  *Talse  Representations 
and  Deceit,"  for  a  work  which  the  defendant  was  publishing,  called 
"Pleading  and  Practice."  The  complaint  set  ont  the  contract,  which 
contained,  among  other  things,  the  following  clause: 

"The  publishers  reserve  to  themselves  the  right  to  reject  the  contribution 
provided  tfiey  do  not  consider  it  up  to  the  proper  standard.  The  further  right 
is  reserved  to  make  such  editorial  changes  in  the  manuscript  as  are  deemed 
necessary.  This  right  extends  to  the  rejection  of  any  portion  of  the  manu- 
script. If  additions  are  made  to  the  article  by  the  publishers'  editorial  staff, 
the  contributor  is  to  receive  no  compensations  for  such  additions.  If,  in  the 
opinion  of  the  publishers,  alterations  or  changes  in  the  manuscript  are  deemed 
necessary  to  make  the  article  conform  to  the  required  standard,  either  In  form 
or  substance,  and  it  is  thought  by  them  expedient  to  have  such  alterations 
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or  changes  made  under  tbeir  immediate  supervision,  by  members  of  their 
editorial  staff,  the  cost  of  such  changes  or  alterations  is  to  be  deducted  from 
the  amount  wliich  otherwise  would  be  due  the  contributor." 

And  also  a  further  proviBion  as  follows: 

*The  contributor  agrees  that  the  publishers  shall  become  the  sole  owners 
of  the  copyright,  and  no  right  to  republication  of  the  contribution  in  the 
same  form  or  with  alteration  is  reserved  to  the  contributor.*' 

The  complaint  further  alleged  performance  by  Walker  of  his  part 
of  the  contract,  and  that  the  defendant  rejected  the  article  written 
by  him,  returned  the  same,  and  refused  to  pay  therefor;  and,  further, 
that  said  article,  when  delivered,  was  fully  equal  in  form  and  merit 
to  any  of  the  articles  published  by  the  defendant  in  its  said  work; 
and  that  said  article  was  rejected  by  the  defendant  without  reason- 
able  cause. 

The  defendant  answered,  admitting  the  contract,  and  denying  per- 
formance upon  the  part  of  said  Walker.  The  answer  admitted  the 
receipt  of  an  article  from  Walker,  thaf  it  was  returned,  and  that  de- 
fendant refused  to  pay  therefor,  and,  for  a  further  and  separate  de- 
fense, alleged,  among  other  things,  that  the  article  was  rejected  by 
the  defendant  because  it  did  not  consider  same  to  be  up  to  the  proper 
standard  referred  to  in  the  contract. 

The  case  coming  on  to  be  heard,  a  motion  was  made  by  the  defend- 
ant to  dismiss  the  complaint,  upon  the  ground  that  it  failed  to  set 
forth  facts  sufficient  to  constitute  a  cause  of  action.  This  motion 
was  granted,  and  an  exception  was  duly  taken;  and,  from  the  judg- 
ment thereupon  entered,  this  appeal  is  taken. 

The  appellant  claims  that  the  complaint  was  wrongfully  dismissed, 
because  tiiere  was  nothing  showing  that  the  respondent  rejected  the 
article  on  the  ground  that  it  did  not  consider  same  up  to  the  proper 
standard;  and,  further,  that  the  respondent  had  no  right  to  reject 
the  article  if  the  same  was  not  thought  up  to  the  proper  standard; 
that  that  was  a  question  to  be  determined  upon  the  proofs  which 
were  offered  upon  the  trial.  We  think,  however,  that  the  case  comes 
within  the  rule  where  the  right  to  reject  existed,  unless,  perhaps,  such 
rejection  was  with  a  fraudulent  intent.  The  defendant  was  the  pub- 
lisher of  a  book,  for  which  it  was  seeking  contributions.  The  con- 
tract showed  that  it  intended  to  have  the  absolute  control  of  all 
such  contributions,  and,  further,  that  it  reserved  to  itself  the  abso- 
lute right  to  reject  any  contributions.  As  the  work  was  to  be  pub- 
lished over  its  name,  it  was  responsible  for  its  merit;  and  it,  only, 
could  determine  whether  the  contributions  were  of  such  a  character 
as  they  desired  to  adopt  and  publish. 

The  cases  cited  by  the  counsel  for  the  appellant — such  as  Boiler 
Ck).  V.  Garden,  101  N.  Y.  387,  4  N.  E.  749;  Polliard  v.  Wallace,  2 
Johns.  395;  City  of  Brooklyn  v.  Brooklyn  aty  R  Co.,  47  N.  Y.  475; 
and  Miesell  v.  Insurance  Co.,  76  N.  Y.  115 — do  not,  in  any  respect, 
apply  to  the  contract  in  question.  The  case  of  Boiler  Co.  v.  Garden 
related  to  a  contract  in  respect  to  alterations  to  certain  boilers, 
which  were  ''to  be  paid  for  as  soon  as  we  are  satisfied  that  the  boilers 
as  changed  are  a  success."  Here,  of  course,  was  a  mechanical  con- 
triyance,  which  was  intended  to  perform  certain  work;  and  it  could 
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be  easily  ascertained  whether  the  boilers,  after  the  repairs,  wete  ca- 
pable of  doing  the  work,  or  not.  The  case  of  PoUiard  v.  Wallace  in- 
volved a  question  in  respect  to  the  title  of  certain  T^al  estate.  The 
well-settled  rules  of  law  control  the  question  «s  to  whether  the  party 
should  be  satisfied  with  the  title,  or  not.  The  case  of  Citj  of  Brook- 
lyn V.  Brooklyn  City  R  Oa  related  to  a  contiiaot  providing  for  the 
keeping  of  certain  streets  in  repair;  .and,  lis  to  all  that  class  of  cases 
where  an  architect's  certificate  is  required  before  payment  for  work 
can  be  demanded,  it  has  been  expresslly  held  that  such  certificate 
cannot  be  arbitrarily  refused.  The  case  of  MieseU  v.  Insurance  Co. 
was  an  action  upon  a  policy  of  life  insurance,  and  the  question  was 
in  regard  to  the  certificate  which  had  been  furnished  to  the  in- 
surance compaqy;  and  the  court  expressly  refused  to  pass  upon 
the  question  as  to  whether  the  company  could  arbitrarily  reject  the 
certificate  They  say:  '^It  is  needless  to  consider  whether  the  prepo- 
sition of  the  assured  included  the  condition  that  the  certificate 
should  be  satisfactory  to  the  "defendant." 

The  defendant  in  this  case  wns  publishing  .this  work  over  its  own 
name.  Its  reputation  was  at  stake.  It  had  reserved  to  itself  the  ab- 
solute right  to  reject  contributions;  and  the  whole  of  the  oontract 
shows  that  it  intended  to,  and  did,  reserve  to  itself  the  right  to 
treat  the  articles  of  contrib^itors  as  it  might  see  fit.  The  article  was 
intended  to  be  a  literary  production,  which  the  publisher  of  the  book 
was  to  adapt  and  .pu^blish  .as  its  own;  and  it  was  for  it  to  deter- 
mine whether  it  was  willing  to  have  the  oontrlbution  fonm  part  of  its 
work,  or  not.  An  article  in  a  le^  work  is  certainly  as  much  a 
matter  of  taste  as  a  suit  of  clothes.  It  was  held  in  Brown  v.  Foster, 
113  Mass.  136,  that,  where  a  suit  of  clothes  was  to  be  made  to  the 
satisfaction  of  the  employer,  he  might  arbitnarily  reject  the  same. 

We  are  of  opinion  that  the  judgment  should  be  affirmed,  with 
costs.    All  concur;  PATTERSON,  J.,  in  result 


In  re  PARMER  0t  ^. 
(Supreme  Court,  Appellate  Division,  First  De^rtment.    February  24,  1890.) 

ASSSSHMBimi  TOR  BBNBFIT  of  <?RB1>rrOR8  -*  OSDEtt  FOB.  EXAMIlfATION  OF  BOOIKS 
OF  TniBD  PbRSOKS— SCOPB. 

General  Assignment  Act,  §  21,  authorizing  the  court  to  grant  an  order 
for  tlie  examination  of  all  persons  harlng  purchased  or  handled  the  as- 
signed property,*  and  to  compel  the  production  of  their  hooks  and  iiapers, 
only  authorizes  the  examination  of  the  books  of  a  ^purchaser  of  property 
from  the  assignee  to  the  extent  of  the  records  of  the  purchases  so  made, 
and  of  all  his  dealings  with  the  assignee,  and  of  the  sales  of  merchandise 
purchased  from  him. 

Appeal  from  special  "term,  New  York  comity. 

In  the  matter  of  the  assignment  of  A.  J.  Farmer  &  Co.  for  the  ben- 
efit of  creditors  an  order  was  made  requiring  the  Manhattan  Import- 
ing &  Exporting  Company  to  submit  to  an  •examination  of  its  books 
of  account  and  officers,  and  from  an  order  denying  a  motion  to  mod- 
ify such  order  the  Manhattan  Importing  &  Exportixig  Oompany  ap- 
peals.   Modified. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Hflgo  Wintner,  for  ai^eilant. 
Aneld  CL  Weil,  for  respandentB. 

PAITEHBON,  J.  A.  J.  Farmer  ft  Co.  made  an  aBsignmeat  for 
the  benefit  of  creditors  ,to  William  Wolff.  Certain  creditors  of  the 
assignors,  seeking  informatian  as  to  the  assigned  property,  applied 
under  section  21  of  the  general  assignment  act,  on  a  petition  settiiig 
ferth  sufficient  fbcts,  for  an  oa*der  requiring  various  pecsens  and  cor- 
porations to  submit  to  an  examination  concerning,  and  to  produce 
books  and  papers  relating  to,  that  property,  and  the  assignee's  deal- 
ini0S  with  it.  An  order  was  granted,  which,  among  other  thin^,  pro- 
vided tiiat  the  Manhattan  Importing  &  Exporth^  Company  produce 
before  the  referee  named  in  the  order  ''all  papers,  writings,  asd  books 
of  accoont  showing  pordiases  of  merchandise  from  the  -said  ass^ee, 
and  ail  dealings  with  him,  and  sales  by  said  Manhattan  Importing  & 
Exporting  Company,  with  the  prices  realized  therefor,  antl  the  pay- 
ments made  in  such  transactions,  and  the  persons  to  whom  such  mer- 
chandise was  sold."  The  Manhattan  Company  momL  to  modify  the 
order  by  striking  out  1^  provision  above  qnoted  The  motion  was 
denied,  and  that  company  «ow  appeals  from  the  oider  •entered  tliere- 
opon. 

Ihe  motion  was  fn^rly  denied  in  so  far  as  it  wsas  addressed  to 
expunging  the  whole  requirement  of  the  order  objected  to;  but,  as 
that  reqair«D6nt  is  drawn,  it  is  open  to  the  criticism  that  the  creditors 
are  permitted  a  ^eater  latitnde  of  investigation  of  the  company  s 
hooks  than  is  proper,  and  may,  under  cover  of  the  order,  seek  to  exam- 
ine in<lo  business  and  affairs  not  connected  with  the  assj^ed  prop- 
erty, or  the  assignee's  ilealings  with  it.  AU  that  the  creditors  can 
iaqfuire  into  legitimately  is  the  company's  dealings  with  the  assignee, 
and  the  property  it  acquired  from  him,  and  tluit  proper  limitation 
nay  be  made  by  modifying  the  order  a^[)ealed  from  so  that  it  shall 
stand  as  one  <deioii^  the  motion  to  strike  out,  but  modifying  the 
(Ma^iQBl  order  «o  tiiait  the  examination  of  the  Manhattan  Company's 
books  fihall  be  oonftned  to  purchases  of  merchandise  from  the  assignee, 
and  aB  dealings  with  him,  and  to  sales  by  that  company  of  merchandise 
purchased  from  the  assignee. 

As  thus  modified,  the  order  appealed  from  is  affirooed,  without 
costs.    All  conoun 


(25  Misc.  Rep.  680.) 

DUNCKLEE  v.  BUTLER  et  al.i 

(Supreme  Oourt  l^^ecial  Term,  New  Tork  Ck>unty.    December,  t8Q8.) 

L   WlLl^— CONSTKITCTTON— TbOSTB— PeKPETUITIBB. 

A  devise  was  in  trust  £or  life  for  tbe  testajtor's  iour  chUdren,  the  ishare 
of  eacb  ctiUd  djlng  without  Issue  to  be  divided  amoug  the  surrlvors  by 
way  of  addition  to  the  original  i)ortion  of  each.  There  was  no  one  named 
to  take  on^fae  death  of  the  second  taker  without  issue.  Had,  that  In  Buch 
«reiit  tlie  share  of  such  second  taker  wcKnld  go  under  tbe  statutes  of 
dIslriUiitlon  and  descent,  aad  henee  tlie  will  was  n«t  oibJeGtlooahle,  be- 
cause the  power  of  alienation  might  be  suspended  during  three  lives. 

1  Modified  and  affirmed  on  appeal.    See  56  N.  Y.  Supp.  402. 
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d.  Same. 

A  will  proTided  for  trust  estates  for  life  for  the  testator's  four  cliildren, 
the  share  of  one  dyln^  without  issue  to  go  to  the  survivors,  and  contin- 
ued: "Should  any  of  my  children  die  before  arriving  at  the  age  of 
twenty-one  years,  said  residue  shall  be  held  in  trust,  as  aforesaid,  for 
the  benefit  of  the  survivors  of  them,  and  administered  as  above  provided, 
only  the  number  of  parts  into  which  said  residue  shall  be  divided  shall 
be  equal  to  the  number  of  children  then  living/'  Hdd  that,  a  daughter 
dying  under  21  leaving  issue,  it  would  take  its  mother's  share,  the  same 
as  though  she  had  died  after  attaining  the  age  of  21. 

8.  DowKR— Election. 

Where  a  devise  to  testator's  widow  was  the  same  us  ber  dower  interest. 
It  was  in  addition  thereto,  since  otherwise  there  was  no  room  for  election 
on  her  part 

i.  Same. 

The  execution  by  a  wife  with  her  husband  of  a  deed  which  was  un- 
delivered at  his  death  does  not  affect  her  right  to  dower  in  the  land 
sought  to  be  conveyed,  it  not  being  shown  to  have  worked  any  estoppel 
against  her,  since  the  deed,  not  being  delivered,  conveyed  nothing. 

Action  by  Charles  T.  Duncklee,  as  executor,  etc.,  of  John  G.  Butler, 
deceased,  against  Francella  Butler  and  others. 

Stickney,  Spencer  &  Ordway,  for  plaintiff. 
Blair,  Phelps  &  Ijyman,  for  defendant  FranceUa  Butler. 
Otto  C.  Wierum,  Jr.,  for  defendants  Jennie  G.  Butler,  Mary  E. 
Butler,  and  James  B.  Brown. 
Charles  W.  Truslow,  guardian  ad  litem  of  yarious  infant  defendants. 

DALY,  J.  It  is  not  clear  that  the  testator  intended  successive 
subdivisions  of  the  trust  estates  created  by  the  will,  which  would 
illegally  suspend  the  ownership  or  the  power  of  alienation.  The 
first  division  is  into  trust  estates  for  life  for  the  four  children,  and 
there  is  a  subdivision  of  the  share  of  a  child  dying  without  issue 
among  the  surviving  children  by  way  of  addition  to  the  portion 
originally  held  in  trust  for  each  survivor.  It  can  be  argued  that 
this  involves  a  further  subdivision  upon  the  death  of  each  second 
taker,  and  that  a  further  addition  to  the  shares  held  in  trust  for 
the  survivors  of  the  latter,  and  a  possible  third  life  interest  in  por- 
tions of  the  shares  may  thus  be  created;  but  it  is  not  apparent 
from  the  text  of  the  will  that  such  was  the  scheme,  and  tliat  the 
whole  intention  of  the  testator  would  be  defeated  by  a  different  con- 
struction. We  may  hold,  under  the  authorities  in  this  state,  that 
but  one  subdivision  was  intended  (Everitt  v.  Everitt,  29  N.  Y.  84; 
Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481;  Corse  v.  Chapman, 
153  N.  Y.  466,  47  N,  E.  812);  and  that,  upon  the  death  of  the  second 
taker  (if  a  daughter  or  if  the  son  under  30),  the  addition  to  the  share 
held  in  trust  for  each  second  taker  will  go,  in  default  of  issue  of  the 
latter,  to  the  next  of  kin  of  the  testator,  under  the  statute  of  distri- 
bution or  of  descents,  no  taker  of  the  remainder  upon  the  death  of 
such  second  taker  without  issue  being  named  by  the  will.  Upon  the 
decease  of  any  child  without  issue,  if  the  estate  from  which  it  derives 
an  income  for  Ufe  has  been  increased  by  an  addition  upon  the  death 
of  any  other  child,  or  of  the  widow,  such  addition  upon  such  decease 
will  be  distributed  under  the  statute. 
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THiere  would  seem  to  be  no  express  provision,  under  another  por- 
tion of  the  clause  under  discussion,  for  the  inheritance,  by  the  issue 
of  a  daughter  dying  before  reaching  the  age  of  21,  of  its  mother's 
share.  The  proyision,  '^Should  any  of  my  said  children  die  before 
arriTing  at  the  age  of  twenty-one  years,  said  residue  shall  be  held 
in  trust,  as  aforesaid,  for  the  benefit  of  the  survivors  of  them,  and 
administered  as  above  provided,  only  the  number  of  parts  into  which 
said  residue  shall  be  divided  shall  be  equal  to  the  number  of  children 
then  living,"  would  seem  to  leave  unprovided  for  issue  of  a  daughter 
dying  under  the  age  of  21.  But  it  can  reasonably  be  held  that,  ^en 
in  connection  with  the  preceding  portions  of  the  clause,  such  provi- 
sions would  not  prevent  the  issue  taking  in  the  same  manner  that 
it  would  if  the  mother  died  after  reaching  the  age  of  21. 

It  is  manifest  from  the  provision  that  the  testator's  nephews  and 
nieces  are  to  inherit  if  all  his  children  die  under  age  without  issue 
that  they  are  not  to  take  in  any  other  contingency.  As  to  the  pro- 
vision for  the  widow  from  the  real  estate,  it  should  be  construed  as 
an  addition  to  dower;  otherwise,  it  is  wholly  meaningless.  It  gives 
her  the  income  of  a  third  of  the  real  estate  for  life.  If  it  were  in- 
tended in  lieu  of  dower,  it  would  follow  that  she  would  be  required 
to  make  an  elation  between  two  things,  which  are  precisely  the 
same;  and  no  such  idle  intention  can  be  attributed  to  any  testator. 
To  require  a  widow  to  make  an  election,  it  must  clearly  and  mani- 
festly appear  by  implication  that  the  testator  intended  the  provision 
to  be  in  lieu  of  dower.  Kimbel  v.  Kunbel,  14  App.  Div.  570-576, 
43  N.  Y.  Supp.  900.  This  cannot  be  manifest  where  it  appears  that 
there  is  no  room  to  choose,  and  there  is  nothing  with  respect  to  which 
option  can  be  exercised.  The  right  to  dower  in  the  real  estate,  de- 
scribed in  the  undelivered  deed  of  the  testator,  cannot  be  disputed. 
The  execution  of  the  deed  by  the  wife  with  her  husband  during  his 
lifetime,  without  delivery,  conveyed  nothing,  and  is  not  shown  to  have 
worked  any  estoppel  against  her. 

Judgment  may  be  settled  upon  notice.    Ordered  accordingly. 


BRACE  et  al.  v.  CITT  OF  GLOVBRSVILLB  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  8,  1890.) 

MmoBAXica'  Liens— Public  Ihfbovkmkkts. 

Laws  1897,  c  418,  §  3,  provides  for  mechanics'  liens  for  labor  and  ma- 
terial furnished  for  the  ''improvement  of  real  property."  Section  5  pro- 
vides for  liens  under  contracts  for  "public  improvements.*'  Sections  9, 
10,  and  11  provide  what  the  notice  of  lien  shall  contain,  etc.,  in  the  former 
case,  and  section  12  in  the  latter.  Section  15  requires  the  assignment  of 
a  contract  for  labor  or  material  furnished  for  the  ''improvement  of  real 
proper^"  to  contain  the  contract,  or  a  statement  of  its  substance.  Hdd, 
that  this  did  not  apply  to  a  contract  for  building  a  school  house,  this 
being  a  "public  improvement." 

Appeal  from  trial  term. 

Foreclosure  of  mechanic's  lien  by  Alexander  E.  Brace  and  Eugene 
Pierce  against  the  city  of  Oloversville  and  others.    There  was  a 
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judgment  for  defendants  William  and  Charles  Holden,  and  plaintiffs 
appeal.    Affirmed. 

Argued  before  PAKKER,  P.  J.,  and  LANDON,  HERBICK,  PUT- 
NAM, and  MEBWIN,  JJ. 

H.  D.  Wiaght,  for  appeliantB. 

Frank  Taibot,  for  respoaidents  Holden* 

PABKEIl,  P.  J.  There  is  no  dispute  in  t?hi8  aetion  concerning  the 
amount  still  unpaid  and  owing  by  the  city  orpon  the  contract  for 
building  the  school  house  in  question,  and  the  city  stands  ready  to  pay 
it  when  the  court  shall  determine  to  whom  it  is  doe.  The  i^ntiffs 
furnished  materials  and  4id  "work  for  the  contractor,  Langham,  upon 
such  school  house,  and  on  March  19,  1898,  filed  a  notice  of  lien  for 
the  sum  of  f  700  against  the  moneys  applicable  to  the  payment  of 
such  contract;  and  again,  on  June  11,  1898,  they  filed  another  lien 
against  such  fund  for  the  sum  of  fS24.76.  Langham  made  default, 
and  the  city  completed  t^e  buildiiig,  and,  when  finished,  there  was 
the  sum  of  f  1,449.55  in  its  hands,  balance  of  the  contract  price  still 
unpaid  to  Langham.  On  the  16th  of  February,  1898,  Lan^m  gave 
to  the  defenda^s  William  and  Charles  Holden  a  written  order  on  the 
''Board  of  Education  of  the  Qty  of  GloversviUe"  for  |2,2M,  with 
directions  to  pay  it  to  them  when  due  to  him,  and  stating  that  it  was 
for  lumber  and  materials  furnished  and  to  be  furnished  by  them  to 
him  for  use  on  the  Oak  Street  School.  A  copy  of  sudi  written  order 
was,  on  February  23,  1898,  filed  in  the  Fulton  county  clerk's  office, 
and  on  March  12, 1898,  the  original  order  was  served  on  tiie  president 
of  the  board  of  education,  and  a  copy  thereof  on  the  clerk  of  such 
board.  On  March  19,  1898,  Langham  was  indebted  to  the  Hoidens 
for  materials  so  furnished  in  the  sum  of  f  1,970.40.  The  Hoidens 
claim,  by  virtue  of  this  order,  the  whole  of  the  balanoe  of  f  1,449.55 
so  in  the  hands  of  the  city.  The  plaintiffs  claim  that  their  liens, 
although  entered  af  ten\^ards,  take  precedence  over  this  order,  because 
there  was  not  filed  with  it  "the  contract,  or  a  statement  oontaining  the 
substance  thereof,"  as  required  by  section  15,  c.  418,  Laws  1897,  known 
as  the  ^Tien  Law."  There  seems  to  be  no  dispute  but  that  the  order 
was  sufficient  to  operate  as  an  equitable  assignment  of  the  fund, 
and  to  cut  off  plaintiffs'  liens,  provided  it  has  been  properly  filed  under 
the  provisions  of  such  section ;  and  here  arises  the  single  question  pre- 
sented to  us.    Section  15  provides  that: 

"No  assignment  of  a  contract  for  the  performance  of  labor  or  the  fumi^- 
ing  ot  materials  for  the  improvement  of  real  property  or  of  the  money  or  any 
part  thereof  due  or  to  become  due  therefor,  «or  an  order  drawn  by  a  con- 
tractor or  sub-contractor  upon  the  owner  of  such  real  property  for  the  pay- 
ment of  such  money  shall  be  valid,  until  the  contract  or  a  statement  con- 
taining the  substance  thereof  and  such  assignment  or  a  copy  of  each  or  a 
copy  of  such  order,  be  filed  in  the  office  of  the  county  clerk  of  the  county 
wherein  the  real  inroperty  Improved  or  to  be  Improved  Is  situated,  and  such 
contract,  assignment  or  order  shall  have  effect  and  be  enforceable  from  the 
time  of  such  filing." 

The  Hoidens  claim  that  this  section  15  has  no  application  whatever 
to  liens  filed  for  work  and  materials  done  and  furnished  on  account 
of  public  improvements;    and,  after  a  careful  examination  of  the 
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statiite,  I  am  of  the  opinion  that  in  this  claim  they  are  correct.  Prior 
to  the  passage  (rf  the  lien  law,  above  cited,  there  were  two  separate 
acts  regulating  the  filing  of  mechanics'  liens, — one  of  1885  (chapter 
342),  where  the  lien  was  against  real  property  for  claims  arising  for 
the  improyement  thereof;  tiie  other  of  1878  (chapter  315),  where  the 
lien  was  against  the  fund  in  the  control  of  a  city,  and  applicable  to 
the  payment  of  public  improvements  made  by  it  therein.  In  neither 
of  these  statutes  was  there  any  provision  similar  to  those  contained 
ia  section  15,  above  quoted.  By  chapter  915  of  the  Laws  of  1890, 
section  5  of  the  act  of  1885  wa»  amended,  and  then  for  the  first  time 
assignments  and  orders  which  transferred  from  the  contractor  the 
.moneys,  or  any  portion  thereof,  accruing  upon  the  contract,  were 
required  to  be  filed.  But,  manifestly,  this  amendment  of  the  act  of 
1885  did  not  affect  the  act  of  1878.  In  contracts  for  public  im- 
provements no  such  restriction  existed,  and  assignments  could  be 
made  and  orders  drawn  for  moneys  due  thereon  without  flfMng  the 
same.  Such  was  the  condition  of  the  law  on  this  subject  when  both 
the  act  of  1885,  as  amended,  and  that  of  1878,  were  repealed,  and 
the  lien  law  of  1897  was  enacted  in  the  place  of  them.  By  that  law 
^'mechanics'  Kens  on  real  property*'  and  **liens  under  contracts  for  pub- 
lic improvements"  are  kept  separate  and  distinct.  Section  3  provides 
for  the  one,  section  5  for  the  other.  Sections  9,  10,  and  11  provide 
what  the  notice  of  lien  shall  contain,  and  when  and  where  and  how 
it  shall  be  filed  and  served  in  the  former  case,  and  section  12  provides 
for  similar  matters  in  the  latter  case.  The  contents  of  the  notice  and 
the  place  of  filing  and  mode  of  service  are  distinctly  different  in  the 
two  eases.  It  will  be  observed  that  the  lien  authorized  by  section  3 
is  described  as  one  for  labor  done  or  materials  furnished  for  the  '*im- 
provement  of  real  property,"  and  the  same  phrase  is  used  in  other  sec- 
tions which  refer  to  that  particular  lien.  Thus,  section  7  provides 
what  shaU  be  the  effect  of  any  payment  made  by  the  owner  upon  a 
contract  for  the  "improvement  of  real  property"  in  advance  of  its 
termsy  etc.,  and  section  13  regulates  the  priority  of  liens  for  materials 
furnished  and  labor  performed  in  the  "improvement  of  real  prop- 
erty." That  seems  to  be  the  phrase  by  which  the  statute  designates 
the  lien  authorized  by  section  3,  and  when,  in  section  15,  we  find  it 
providing  that  "no  assignment  of  a  contract  for  the  performance  of 
labor  or  the  furnishing  of  materials  for  the  improvement  of  real 
property  ♦  ♦  ♦  shall  be  valid  *  *  *"  it  would  seem  to  follow 
that  such  section  was  intended  to  apply  to  the  lien  authorized  by 
section  3.  The  lien  under  which  plaintiffs  are  claiming  was  autiior- 
ized  by  section  5.  The  contract  referred  to  in  that  section  is  not  a 
contract  for  the  "improvement  of  real  property";  it  is  there  desig- 
nated as  a  "contract  for  public  improvements."  The  intent  of  this 
statute  seems  to  be  to  continue  the  distinction  in  this  respect  which 
existed  betvreen  the  statute  of  1878  and  that  of  1885,  and  to  require 
the  filing  of  assignments  and  orders  only  in  those  cases  which  were* 
formerly  authori^  and  regulated  by  the  act  of  1885.  It  may  be  that 
no  reason  exists  for  such  a  distinction.  I  confess  I  cannot  discover 
any.  but  plainly  the  legislature  saw  some  reason  for  not  including 
both  in  the  amendment  of  1896)  above  referred  to,  and  tkey  seem  to 
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haye  been  of  the  same  mind  when  they  codified  both  of  those  acts 
into  the  lien  Idw  of  1897.  Section  15  makes  no  provision  for  any 
case  where  the  contract  is  not  for  the  "improvement  of  real  estate," 
and,  as  used  in  the  statute,  a  contract  to  build  a  school  house  for  the 
city  is  not  such  a  one.  That  is  designated  as  a  "contract  for  public 
improvements,"  and  hence  the  fifteenth  section  does  not  apply  to  it. 
In  section  2  the  term  "public  improvement"  is  specially  defined  as  an 
improvement  upon  any  real  property  belonging  to  the  state  or  a  mu- 
nicipal corporation,  and  so  the  contract  before  us  is  placed  in  the 
category  of  "public  improvements,"  controlled  by  the  provisions  of 
section  5,  and  removed  from  that  of  "improvement  of  real  property," 
which  is  controlled  by  the  provisions  of  section  3.  Another  feature  . 
of  the  section  indicates  that  it  was  not  intended  to  apply  to  contracts 
for  "public  improvements."  The  filing  is  required  to  be  made  in  the 
oflSce  of  the  county  clerk  of  the  county  where  the  real  property  im- 
proved or  to  be  improved  is  situated.  In  the  case  of  public  im- 
provements, the  notice  of  lien  is  not  filed  in  such  office,  but  with 
the  head  of  the  department  having  charge  of  the  work,  and  with  the 
financial  officer  of  the  municipal  corporation.  In  the  case  of  im- 
provements of  real  property,  however,  the  notice  of  lien  is  filed  in  the 
county  clerk's  office.  It  is  reasonable  to  suppose  that  notice  of  an 
assignment  should  be  found  in  the  same  office  where  notice  of  the 
lien  is  filed,  but  quite  unreasonable  that  notice  of  an  assignment  of 
a  fund  should  be  required  to  be  filed  in  one  office,  and  notice  of  a  lieu 
thereon  should  be  required  to  be  filed  in  another.  Having  reached 
this  conclusion,  it  becomes  unnecessary  to  determine  what  is  the 
correct  construction  of  section  15.  Inasmuch  as  it  does  not  apply 
to  the  case,  the  Holdens  were  not  obliged  to  file  the  order  which  they 
received  from  Langham,  and  their  claim  to  the  fund  in  question 
was  superior  to  the  plaintiffs'  liens.  Bates  v.  Bask,  157  N.  Y.  322, 
327,  51  N.  E.  1033. 

The  objection  of  the  appellants  that  the  order  was  inoperative 
because  not  allowed  by  the  architect,  under  the  provisions  of  the  con- 
tract relating  to  "subcontracts,"  cannot  be  sustained.  Even  if  that 
provision  could  be  deemed  one  made  in  the  interest  of  subsequent 
lienors,  I  am  of  the  opinion  that  it  does  not  affect  an  order  such  as 
the  one  in  question.  Such  order  is  not  an  assignment  of  the  con- 
tract, or  of  any  interest  therein,  within  the  meaning  of  that  provi- 
sion. 

The  judgment  appealed  from  was  correct,  and  should  be  affirmed. 
All  concur. 


PEOPLE  ex  rel.  SCHULZ  et  al.  v.  BOARD  OF  CONTRACT  ft  APPORTION- 
MENT OF  CITY  OF  ALBANY. 

(Supreme  CJourt,  Appellate  DiviBion,  Third  Department    March  8,  1S80.) 

1.  Municipal  Corporations— Public  Iicprotbhbnts—Objections. 

Where  objections  to  the  award  of  a  contract  for  a  sewer  were  filed 
before  the  board  of  contract  and  apportionment,  on  the  ground  that  the 
ordinance  authorizing  the  construction  of  the  sewer  was  irregularly 
passed,  but  no  proof  of  such  irregularities  was  offered,  the  action  of  the 
board  in  proceeding  as  though  the  ordinance  was  valid  was  not  error. 
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9L  Sakk—Remokstrakces— Hbport  of  Commi'ttes. 

When  a  remonstrance  against  the  passage  of  an  ordinance  authorizing 
a  public  improvement  was  referred  to  the  committee  on  streets,  and  at  a 
BQbseqoent  meeting  of  the  council  the  ordinance  was  passed  on  motion 
of  a  member  of  such  committee,  all  the  other  members  of  the  committee 
Toting  for  it,  the  failure  of  the  committee  to  make  a  formal  report  on 
such  remonstrance  does  not  render  the  ordinance  Invalid. 

&  Same. 

Where  a  remonstrance  against  the  passage  of  an  ordinance  was  re- 
ferred to  a  committee,  and  at  a  subsequent  meeting  of  the  council  such 
ordinance  was  passed  on  motion  of  a  member  of  the  committee  without 
a  formal  report,  such  proceeding  does  not  violate  Albany  Charter,  tit.  3. 
I  8,  which  forbids  any  committee  to  report  any  decision  upon  the  same 
day  upon  which  it  is  made,  where  there  was  nothing  to  show  that  the 
decision  was  made  on  the  day  of  the  meeting  at  which  the  ordinance  was 
passed. 

i  Same— Cbrtiorari— Questions  Considered. 

On  review  of  the  action  of  the  board  of  control  and  apportionment, 
carrying  Into  effect  an  ordinance  authorizing  a  public  improvement,  facts 
showing  that  the  ordinance  was  irregularly  passed  cannot  be  shown  by 
aflidavlt,  since  they  do  not  bear  upon  the  jurisdiction  of  the  board. 

6l  Same. 

On  certiorari  to  review  the  action  of  the  board  of  contract  and  appor- 
tionment, additional  facts  cannot  be  set  up  by  affidavit  unless  such  facts 
cannot  be  made  to  appear  by  means  of  an  order  for  a  further  return. 

&  Same. 

On  certiorari  to  review  the  action  of  the  board  of  contract  and  appor- 
tionment carrying  into  effect  a  city  ordinance,  a  retrial  of  the  action  of 
the  council,  on  facts  not  presented  to  the  board,  cannot  be  had  without 
notice  to  the  board  that  such  is  to  be  the  proceeding. 

Certiorari,  on  the  relation  of  John  Schulz  and  others,  to  review 
the  determination  of  the  board  of  contract  and  apportionment  of  the 
city  of  Albany  in  awarding  a  contract  for  the  construction  of  a 
sewer.    Confirmed. 

Argued  before  PARKEE,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MEBWIN,  JJ. 

Barnwell  Rhett  Heyward,  for  relators. 
John  A.  Delehanty,  for  respondent. 

PARKER,  P.  J.  The  certiorari  in  this  matter  is  issued  to  the 
board  of  contract  and  apportionment  of  the  city  of  Albany,  and  it 
is  the  action  of  that  board  only  which  is  now  brought  before  as. 
It  appears  from  the  record  that  the  common  council  of  such  city  had 
enacted  a  law  requiring  the  construction  of  a  sewer  in  Clare  avenue, 
and  had  served  the  same  upon  the  clerk  of  said  board.  At  a  meet- 
ing of  that  board,  on  November  23, 1898,  its  clerk  reported  that  such 
law  had  been  passed,  and  the  board  thereupon  resolved  to  advertise 
for  proposals  for  constructing  the  sewer  thereby  ordered.  At  a 
meeting  of  the  board,  on  December  5th,  two  bids  were  received,  and 
the  contract  was  thereupon  awarded  to  the  lowest  of  such  bidders. 
At  a  meeting  of  the  board,  on  December  19th,  the  relators,  who  are 
residents  upon  the  avenue,  and  who  are  liable,  with  others,  to  be 
assessed  for  the  expenses  incurred  thereby,  appeared  before  the 
board,  vnth  counsel,  and  presented  to  it  written  objections  against 
**the  execution  of  any  contract  for  the  laying  of"  the  sewer  in  ques- 
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Hon,  upon  three  grounds  specified  therein.  The  board  heard  argu- 
ments on  the  relators'  behalf  by  their  counsel^  and  in  opposition 
thereto  by  the  corporation  counael,  and'  thereupon  deteriEiined  to 
overrule  the  objections  and  execute  the  coBtraet.  it  m  th]«  determi- 
nation that  we  are  asked  to  review.  No  question  is  raised  as  to  the 
right  of  the  relators  to  the  writ  in  question,  nor  as  to  the  propriety 
of  issuing  the  same  in  such  a  proceeding. 

The  objections  are  based. upon  the  claim  that  the  proceeding  of 
the  common  council,  in  passing  the  ordinance  or  law  referred  to, 
were  so  irregular  as  to  render  it  invalid.  The  argument  is  that,  the 
law  being  invalid,  the  board  has  no  jurisdiction  to  take  any  pro- 
ceedings to  carry  it  out.  There  is  no  {wovisioa  in  the  charter,  that 
I  can  discover,  authorizing  any  party  to  require  the  board  to  disre- 
gard such  a  law,  on  the  ground  that  it  has  been  irregularly  passed, 
and  it  may  be  that  such  board  has  no  authority  to  inquire  into  such 
matter.  Section  3  of  title  9  of  the  charter  gives  the  board  charge 
of  such  matters,  "under  the  direction  of  the  common  council,^'  and 
it  is  not  altogether  plain  that  the  board  has  any  power  to  review 
the  proceedings  of  such  council  or  reject  any  of  its  ordinances.  But, 
without  deciding  that  question,  it  is  clear  that  such  review  should 
not  be  exercised  by  the  board  and  an  ordinance  disregarded,  unless 
it  is  made  to  appear  that  the  irregularities  complained  of  have  ac- 
tually occurred.  Nothing  appears  in  the  record  before  us  to  show 
that  any  proofs  of  the  alleged  irregularities  were  made  or  tendered 
to  the  board.  In  the  objections  filed,  certain  irregular  modes  are 
stated  to  have  been  followed  by  the  common  council  in  passing  the 
law,  but  it  is  squarely  denied  in  the  return  that  the  correctness  of 
that  statement  was  conceded,  and  it  is  not  claimed'  by  the  relators 
that  any  proof  thereof  was  offered.  It  cannot  be  said,  therefore,  that 
the  board  has  committed  any  error  in  proceeding  as  if  a  valid  ordi- 
nance was  before  them.  . 

If  such  bo^rd  is  to  be  considered  as  acting  judicially  in  making 
the  contract  to  which  the  relators  object,  ^r  in  determining  whether 
the  law  authorizing  and  directing  it  so  to  do  had  been  regularly 
enacted,  it  was  correct,  in  the  absence  of  proof  to  the  contrary,  in 
presuming  that  it  was  a  regular  and  valid  one,  and  therefore  I  can- 
not discover  that  it  violated  any  rule  of  law  to  the  prejudice  of  the 
relators.  There  was  no  evMence  whatever  before  it  from  which  it 
could  have  reached  any  different  determination  from  the  one  it  did 
make. 

But  something  more  now  appears  in  the  record  before  us  than  ap- 
peared to  the  board.  The  return  contains  a  verified  statement  made 
by  the  clerk  of  the  common  council  as  to  the  proceedings  taken  by 
it  in  the  enactment  of  the  ordinance  in  question.  Such  return  neg- 
atives all  the  alleged  irregularities  charged  by  the  relators,  except 
in  this  respect:  that  the  remonstrance  which  the  relators  made  to 
the  common  council  against  the  passage  of  such  law  was  referred 
to  tilie  committee  on  streets,  etc.  •  The  date  of  such  reference  does 
not  appear.  Such  committee  gave  a  hearing  to  the  relators,  and 
subsequently,  on  November  22,  1898,  at  a  regular  meeting,  on  mo- 
tion of  a  member  of  such  committee,  the  law  was  passed,  and  all 
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the  members  of  such  committee  voted  for  it.  The  relators  claim 
that  the  law  was  inyalid  beoamie  it  was  eaaeted  before  any  report 
was  made  by  such  committee.  If  we  are  to  determine  the  author- 
ity of  the  board  to  make  the  contract  in  question  upon  the  facts 
appearing  in  this  reoof^  nttftier  than  upon  thote  appearing  before 
the  board,  it  is  sniBcieiit  to  say  that  we  do  not  deem  this  objec- 
tion well  tat^en.  In  view  of  the  fact  that  the  law  was  presented  for 
eaactment  by  -one  saeoober  of  the  committee,  and  voted  for  by  all 
the  other  membera,  tlM  omiBBian  of  a  fonnal  report  by  thfmn,  to  the 
effect  that  they  reported  against  the  remonstranoe,  would  not  in- 
validate the  law.  Their  action  on  the  passage  of  ttie  law  was,  in 
effect,  a  report  in  its  favor,  and  was  suificient,  if  the  council  chose 
to  BO  consider  it 

It  is  claimed  that  such  proceeding  violates  section  8  of  title  3  of 
the  charter,  which  forbids  any  committee  to  report  any  dedsioa 
upon  tte  same  day  upon  which  it  is  made.  It  dc«B  not  appear  but 
that  the  committee  decided  against  the  remonstrance  several  days 
before  the  meeting  at  which  the  law  was  enacted. 

Ul)on  the  argument  it  was  claimed  that  this  return  was  incom- 
I^ete,  aad  -Quit  a  correct  and  full  report  of  the  proeeedingB  before 
tiie  oonuBon  council  would  sfeow,  not  only  that  the  report  was  made 
in  violation  of  such  section,  but  also  would  disclose  many  other  ir- 
regularities by  which  the  law  was  rendered  invalid,  and  we  were 
asked  to  allow  affidavits  to  be  read  for  that  purpose.    We  have  no 
power  to  allow  any  affidavit  to  be  read,  except  for  the  purpose  of 
estabiishing  some  ''fact  which  is  essential  to  the  jurisdiction  of  the 
body  or  officer  to  make  the  determination  to  be  reviewed."    Facts 
showing  that  th'e  common  council  proceeded  irregularly  do  not  bear 
upon  the  jurisdiction  of  the  board  of  contract  and  apportionment  to 
''detenaine"  whether  or  not  it  did  so  proceed.    But,  even  if  they  did, 
we  Bhoald  not  allow  such  affidavits  to  be  used,  unless  we  are  satis- 
fied that  tlie  additional  facts  ''cannot  be  made  to  appear  by  means 
of  an  order  for  a  further  return.'^    Code  Civ.  Proc.  §  2139.    The 
relators  have  brought  this  matter  to  a  hearing  without  making  any 
application  for  such  an  order,  and  without  furnishing  us  any  rea- 
sons why  an  amended  return  would  not  furnish  all  they  desire.    In 
short,  the  relief  now  asked  by  the  relators  is  to  retry  before  us  the 
question  of  the  regularity  of  the  proceedings  of  the  common  council, 
apon  proofs  and  upon  facts  not  presented  to,  or  claimed  before,  the 
board  to  which  this  writ  is  directed,  and  their  real  grievance  is  based 
upon  the  action  of  the  council  rather  than  of  the  board,  and  »ich 
relief  is  now  asked  without  any  notice  whatever  to  the  board  that 
such  is  to  be  the  proceeding  before  us.    We  are  of  the  opinion  that 
the  relators  are  not  entitl^  to  «jch  a  retrial,  and  that  the  deter- 
mination of  the  board  must  be  confirmed,  with  costs  against  the  re- 
lators. 

Determination  of  the  board  of  contract  and  apportionment  con- 
firmed, with  ^50  costs  and  disbursements.    All  concur. 
66  N.y.a.-a2 
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CHAMBERS  v.  FERON  ft  BALLOU  CO. 

(Supreme  Court,  Trial  Term,  New  York  County.    February  27,  1880.) 

L  Foreign  Corporation— Actions  by  Nonresidents. 

Under  Code  Civ.  Proc.  S  1780,  proTidIng  that  an  action  may  be  main- 
tained against  a  foreign  corporation  by  a  nonresident  "in  one  of  the  fol- 
lowing cases  only,"  an  action  by  a  nonresident  against  a  foreign  corpo- 
ration on  a  contract  made  and  to  be  performed  in  another  state  U  not 
maintainable,  it  not  being  one  of  the  cases  enumerated. 
2.  Pleading— Objection  by  Answer. 

Under  Code  Civ.  Proc.  S  499,  excepting  an  objection  to  the  Jurisdiction 
of  the  court  from  those  objections  declared  waived,  if  not  taken  by  de- 
murrer or  answer,  a  claim  that  defendant  waived  an  objection  to  the  Juris- 
diction of  the  court  over  the  subject-matter,  by  not  raising  it  In  his  an- 
swer, Is  unavailing. 
8.  Jurisdiction— Consent. 

Jurisdiction  over  the  subject-matter  cannot  be  conferred  by  consent. 
4.  Same— Dismissal— Costs. 

Where  the  complaint  was  dismissed  at  the  trial  for  want  of  Jurisdic- 
tion, costs  follow  as  of  course,  the  objection  not  appearing  on  its  face. 

Action  by  Alexander  Chambers  against  the  Feron  &  Ballou  Com- 
pany to  recover  for  machinery  sold  and  delivered.  Complaint  dis- 
missed. 

Thomas  D.  Kambaut,  for  plaintiff. 
Hartley  G.  Pelletier,  for  defendant 

McADAM,  J.  The  plaintiff  is  a  resident  of  Pennsylvania;  the  de- 
fendant, a  foreign  corporation.  The  contract  sned  .upon  was  made 
in  Illinois,  and  was  to  be  performed  there.  These  undisputed  facts 
deprive  the  court  of  jurisdiction,  and  the  objection  need  not  be  spe- 
cially pleaded  in  defense.  It  is  suflftcient  that  it  is  made  when  the 
facts  appear  at  the  trial.  Robinson  v.  Navigation  Co.,  112  N.  Y. 
315,  19  N.  E.  625;  Perry  v.  Transfer  Co.  (Com.  PI.)  19  N.  Y.  Supp. 
239;  Bogert  v.  Engine  Works,  28  App.  Div.  463,  51  N.  Y.  Supp. 
118;  Manda  v.  Wells,  Fargo  &  Co.,  21  Misc.  Rep.  308,  47  N.  Y.  Supp. 
182.  The  provisions  of  the  Code  do  not  originate,  but  simply  re- 
strain, the  original  jurisdiction.  Thus,  it  is  provided  by  section 
1780  that  an  action  may  be  maintained  against  a  foreign  corpora- 
tion by  another  foreign  corporation,  or  by  a  nonresident,  "in  one  of 
the  following  cases  only."  The  word  "only"  is  inserted  as  a  word 
of  restriction,  and  implies  a  general  jurisdiction,  purposely  narrowed 
and  restrained.  Hopper  v.  Hopper,  125  N.  Y.  400,  26  N.  E^  457,  cit- 
ing Robinson  v.  Navigation  Co.,  supra. 

The  plaintiff's  brief  has  been  carefully  examined  in  connection 
with  the  evidence  taken,  but  nothing  has  been  found  to  obviate  the 
objection  urged  against  the  jurisdiction  of  the  court.  The  point 
that  the  defendant  waived  the  objection  by  not  raising  it  in  the  an- 
swer is  unavailing,  for  an  objection  to  the  jurisdiction  of  the  court 
need  not  be  raised  by  answer  or  demurrer.  Code,  §  499.  Consent 
cannot  confer  jurisdiction  over  the  subject-matter  when  none  exists 
by  law,  and  there  can  be  no  waiver  of  rights  by  laches  in  a  case 
where  consent  would  be  wholly  nugatory.    Cooley,  Const.  Lim.  (6th 


Digitized  by  VjOOQIC 


Sup.  Gt.)  MOAN   V.  NORMILB.  839 

Ed.)  491,  492.  There  is  no  alteniatiye  but  to  dismiss  the  complaint 
on  the  objection  made  to  the  want  of  power  to  adjudicate  against 
the  defendant 

As  the  objection  does  not  appear  on  the  face  of  the  complaint,  but 
was  established,  as  it  had  to  be,  at  the  trial,  costs  follow  as  of  course. 

5  Enc.  PL  &  Prac  119;  Harriott  v.  Transportation  Co.,  1  Daly,  377. 
Ordered  accordingly. 

(87  App.  DiY.  014.) 

MOAN  T.  NORMILB. 

(Supreme  Gourt,  Appellate  Dlyislon,  First  Department    February  24,  1899.) 

1  Bbkbvicial  Associations— Certificate  —  Sdbstitutton  op  Beneficiaries. 
The  substitution  of  a  beneficiary  In  a  benefit  certificate  issued  while 
Laws  1883»  a  175,  {  18,  regulating  the  same,  was  enforced,  la  goyemed 
thereby,  and  not  by  the  insurance  law  of  1882. 

6  Same— Surrender. 

A  provision  in  the  constitution  of  a  benefit  association  that  a  member 
In  good  standing  may  at  any  time  surrender  his  benefit  certificate  for  a 
change  of  beneficiary  does  not  preclude  a  substituted  beneficiary  from 
recovering  where  the  change  was  made  without  a  surrender,  since  this 
provision  is  intended  for  the  benefit  of  the  association,  and  may  be 
waived, 
a.  Same— Fraud  on  Beneficiart. 

A  member  of  a  beneficial  association,  whose  certificate  was  made  paya- 
ble to  his  wife,  and  was  in  her  possession,  perpetrated  no  fraud  on  her 
by  having  another  substituted  as  beneficiary  without  surrendering  the 
certificate,  the  meml>er  having  a  right  to  malse  a  change  without  her  con- 
sent, and  the  association  the  power  to  waive  the  surrender,  which  was  re- 
quired by  its  constitution. 

Appeal  from  special  term. 

Action  by  Snsan  Moan  against  Annie  Normile  to  determine  the 
right  to  a  sum  due  under  a  benefit  certificate.  From  a  judgment 
for  defendant,  plaintiff  apx)eals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  CyBRIEN,  JJ. 

George  C.  Lay,  for  appellant. 
Frederick  E.  Crane,  for  respondent. 

PATTERSON,  J.  William  J.  Moan,  a  member  of  the  Catholic  Be- 
noTolent  Legion,  was  in  April,  1889,  the  holder  of  a  benefit  certifi- 
cate issued  by  that  association,  and  in  it  the  plaintiff,  his  wife,  was 
named  as  the  beneficiary.  She  paid  some  of  the  assessments  nec- 
essary to  keep  the  certificate  in  force;  and  after  Moan's  death,  which 
occurred  in  November,  1896,  she,  having  possession  of  that  certifi- 
cate, claimed  the  amount  secured  by  it,  from  the  association.  The 
defendant.  Moan's  daughter,  claimed  the  same  amount;  and  by  an 
order  of  the  supreme  court  entered  in  May,  1897,  the  association 
was  permitted  to  pay  the  money  into  court,  to  await  the  determina- 
tion of  this  action,  which  involves  the  ownership  of  that  money  as 
between  the  parties  hereto.  The  defendant  claims  as  a  substituted 
payee  or  beneficiary  under  another  certificate  issued  by  the  asso- 
ciation at  the  procurement  of  Moan,  in  January,  1896.  Thus,  the 
plaintiff's  asserted  right  is  based  upon  an  outstanding  certificate  in 
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ter  favoc,  as  the  wife  of  Moan,  and  the  defendants  on  anotiier  out- 
•tanding  eertiAcate  in  bar  favor,  as  the  daughter  of  Moan;  but  both 
certificates  relate  to  the  same  ^'benefit"  or  fund,  and  the  one  sum 
vow  on  deposit  in  court  It  was  adjudged  at  special  term  that  it 
belonged  to  the  defendant,  less  the  amounts  paid  by  the  plaintiff 
for  premiums  or  assessments,  and  from  that  judgment  the  plaintiff 
appeals. . 

That  Moan  had  a  right  to  change  the  beneficiary  at  his  pleasure, 
that  the  plaintiff  had  no  vested  right  secure  against  a  change,  to 
the  amount  of  the  certificate,  and  that  the  association  could  recog- 
nise and  pay  to  the  substituted  nominee,  are  general  propositions, 
not  controverted  by  the  appellant;  but  it  is  insisted  that,  as  be- 
tween these  parties,  the  power  to  change  or  substitute  one  bene- 
ficiary for  another  could  be  exercised  only  in  compliance  with  the 
supposed  strict  requirement  of  section  238  of  the  insurance  law  of 
1892  (Laws  1892,  c.  690),  by  which  it  is  enacted,  respecting  associa- 
tions such  as  the  Catholic  Legion,  that  ^'membership  in  any  such  so- 
ciety, order  or  association  shall  give  to  the  member  the  right  at 
any  time  upon  the  consent  of  such  society,"  etc.,  ^n  the  manner  and 
form  prescribed  by  its  by-laws,  to  make  a  change  in  its  payee,  or 
payees,  beneficiary  or  beneficiaries,  without  requiring  the  consent  of 
mail  payee  or  beneficiaries.''  It  is  a  sufficient  answer  to  this  con- 
tention to  say  that  the  certificate  in  favor  of  the  plaintiff  was  is- 
sued in  1889,  and  the  contract  made  by  it,  so  far  as  it  related  to 
the  right  of  a  member  to  change  the  beneficiary,  was  controlled  by 
section  18  of  the  act  of  1883  (Laws  1883,  c.  175).  The  incident  of  the 
right  of  substitution  of  a  new  beneficiary  applied  to  that  certificate, 
under  section  18  of  that  act.  By  that  section,  a  member  was  given 
the  right,  at  any  time,  with  the  consent  of  the  association,  to  make 
a  change  in  the  payee  of  the  certificate,  without  the  consent  of  such 
payee.  Section  238  of  the  insurance  hiw  of  1892  is  an  amendment 
of  section  18  of  chapter  175  of  the  Laws  of  1883.  Such  amendment 
consists  of  the  insertion  of  the  words  '*in  the  manner  and  form  pre- 
scribed by  its  by-laws,"  in  connection  with  the  right  to  change  the 
name  of  the  payee  on  the  consent  of  the  association. 

But  the  constitution  of  this  society  provides  (section  3)  that  **a 
member  in  good  standing  may  at  any  time  surrender  his  benefit  cer- 
tificate *  *  *  for  a  change  of  beneficiary,  and  have  a  new  one 
payable  to  such  legal  beneficiary  or  beneficiaries  as  he  may  direct." 
When  the  beneficiary  was  changed  in  this  case,  the  original  certifl- 
cate  was  not  surrendered,  but  Moan  made  an  affidavit  that  it  was 
lost  or  destroyed,  and  thereux>on  the  new  certificate  was  issned,  in 
favor  of  the  defendant  The  point  is  made  by  the  appellant  that  the 
requirement  of  the  constitution  should  have  been  literally  complied 
with,  and  that  no  new  payee  or  b«ieficiary  could  otherwise  be  sub- 
stituted, so  as  to  deprive  her  of  her  inchoate  right  or  interest.  It 
was  held  in  McGormick  v.  Council,  6  App.  Div.  175,  39  K  T.  Supp. 
1010,  that  the  beneficiary  of  a  substituted  certificate  under  section 
18  of  the  act  of  1883  (which  applies  here)  may,  if  otherwise  entitled, 
recover  the  amount  of  such  certificate,  notwithstanding  a  prior  cer- 
tificate issued  to  other  beneficiaries  had  not  been  surrendered.    The 
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proTifiion  respecting  a  surrender  is  for  the  benefit  of  the  association^ 
and  may  be  waived^  To  exact  absolute  conformity  with  that  re- 
quirement would  in  many  cases  (even  under  the  act  of  1892)  cause 
injustice,  and  defeat  that  right  of  substitution  which  it  was  the  pur- 
pose of  the  law  to  secure.  Where  a  certificate  is  lost  or  destroyed, 
strict  compliance  is  impossible.  The  certificate  is  not  negotiable. 
If  it  had  been  assigned  for  value,  or  issued  pursuant  to  some  con- 
tract between  the  member  and  the  payee,  there  could  be  no  substi- 
tution of  a  beneficiary  to  defeat  the  right  of  the  payee  without  hi£t 
consent  (Smith  v.  Society,  123  N.  Y.  85,  25  N.  B.  197);  but  neither 
of  those  features  is  in  this  case.  If  the  certificate  were  procured  by 
fraud  upon  the  member,  the  right  of  the  original  appointee  would 
not  be  impaired  in  a  contest  between  riyal  claimants.  Here  there 
was  no  fraud  on  Moan,  but  it  is  suggested  that  there  was  some  fraud 
of  Moan  upon  his  wife.  None  is  proven.  Moan  had  the  right  to 
make  the  change  without  his  wife's  consent,  and  the  society  had  the 
power  to  waive  the  surrender.  It  acted  upon  evidence  of  the  loss 
or  destruction  of  the  first-issued  certificate.  Moan  made  affidavit  to 
that  effect.  Some  months  afterwards  he  knew  the  certificate  was  in 
the  possession  of  his  wife,  for  he  sought  to  get  it  from  her,  but  there 
18  nothing  to  show  he  knew  it  when  he  made  his  affidavit;  so  that, 
if  the  question  of  a  fraud  upon  his  wife  were  at  all  involved  (and 
it  is  not),  there  was  an  absolute  failure  to  prove  it 
The  judgment  must  be  affirmed,  with  costs.    All  concur* 


SONN  et  al.  v.  HEILBERG. 
CBaprsms  Court,  Appell&te  Division,  Second  Department    Harch  7,  1590.) 

DbBD— Ck>K8TIIUCTI0H— BVILDUTG  RBflfTRICTIOllB. 

A  eovenant  in  a  deed  to  tfect  only  a  building  adaiited  for  a  family 
residence,  and  not  to  permit  the  carrying  on  of  certain  dasaea  of  business,, 
nor  to  erect  buildings  therefor,  is  not  broken  by  the  erection  of  an  apart- 
ment bonae  fbr  the  residence  of  famifles,  since  the  intoition  merely  wa» 
not  to  d«Tote  the  lands  to  business,  but  to  residence,  purposes. 

BartleCt  and  Woodward,  JJ.,  dlseenting. 


Appeal  from  special  term.  New  York  coun^. 

Action  bj  Hjman  Bonn  and  another  against  Herman  Heilberg. 
19i«re  was  a  judgment  for  defendant,  and  plaintiffs  appeal.'  Trans- 
ferred from  First  to  Second  department    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWAED,  JJ. 

Morria  H.  Hajman,  for  appellants. 

Milton  Mayer  (Albert  Erdsaan,  on  the  brief),  for  respondent 

HATCH,  J.  Bj  this  action  the  defendant  is  sought  to  be  ce- 
Btrained  in  the  erection  of  a  siz-storj  apartment  house,  for  the  res- 
idence of  families,  upon  Seventy-Eighth  street,  between  Amster- 
dam ayenue  and  the  Boulevard,  in  the  borough  of  Manhattan.  The 
iota  upon  which  it  is  proposed  to  erect  the  structure  are  subject  to 
a  restrictive  covenant,  which  iA  ternui  is  as  follows; 
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"Not  to  erect  any  building  or  buildings  on  the  land  owned  by  us,  or  either 
of  us,  aforesaid,  and  as  above  particularly  described,  other  than  of  stone  or 
brick,  and  of  not  less  than  three  stories  in  height,  and  the  same  to  be  in  every 
way  adapted  for  use  as  a  family  residence,  the  fronts  of  houses  hereafter 
built  on  the  south  side  of  said  bloclc,  being  the  block  on  Seventy-Eighth  street 
between  the  Tenth  avenue  and  the  Boulevard,  in  said  city  of  New  York, 
not  to  extend  beyond  the  front  of  the  houses  now  erected  on  said  side  of  said 
block,— excepting,  however,  that  the  houses  on  the  lots  next  to  property 
fronting  either  on  the  Boulevard  or  on  Tenth  avenue  may  extend  so  far  as  to 
conform  to  the  line  of  the  property  built  on  said  Boulevard  at  Tenth  avenue: 
and,  further,  not  to  erect,  or  permit  to  be  erected  or  established,  upon  any  of 
the  said  property,  or  part  thereof,  any  slaughter  house,  smith  shop,  forge, 
furnace,  steam  engine,  brass  foundry,  nail  or  other  iron  foundry,  llv^y  stable, 
saloon,  coal  yard,  or  any  manufacturing  of  gfunpowder,  glue,  varnish,  vitriol, 
ink,  or  turpentine,  or  for  the  tanning,  dressing,  or  preparing  skins,  hides,  or 
leather,  or  any  brewery,  distillery,  or  any  other  noxious  or  dangerous  trade  or 
business." 

The  particular  language  which  it  is  claimed  the  proposed  erec- 
tion will  violate  exists  in  the  clause,  "Not  to  erect  any  building 
•  ♦  *  less  than  three  stories  in  height,  and  the  same  to  be  in 
every  way  adapted  for  use  as  a  family  residence";  the  claim  being 
that  the  apartment  house  is  not  a  "family  residence."  In  all  other 
respects  no  infringement  of  the  covenant  is  claimed.  The  court  de- 
cided the  case  upon  the  pleadings  and  certain  admitted  facts  hav- 
ing relation  to  a  change  in  the  character  of  the  structures  and  the 
business  carried  on  in  the  immediate  neighborhood.  It  is  the  gen- 
eral rule  of  construction,  in  respect  of  restrictive  covenants,  that 
they  shall  be  strictly  construed  against  the  grantor.  Diiryea  v. 
Mayor,  etc.,  62  N.  Y.  592;  Blackman  v.  Striker,  142  N.  Y.  555,  37 
N.  E.  484;  Levy  v.  Schreyer,  19  Misc.  Bep.  227,  43  N.  Y.  Supp.  199. 
That  is,  the  covenant,  being  in  derogation  of  the  right  of  unre- 
stricted use  of  the  land  for  all  lawful  purposes,  shall  not  be  incum- 
bered by  any  restrictive  clause,  unless  th^  same  be  plainly  within 
the  intent  of  the  parties  as  gathered  from  the  language  used  in  the 
covenant  and  surrounding  circumstances.  Clark  v.  Jammes,  87 
Hun,  215,  33  N.  Y.  Supp.  1020.  Construing  this  covenant  in  the 
light  of  these  rules,  we  do  not  think  that  the  proposed  apartment 
house  is  in  violation  of  it.  It  is  evident  that  the  parties  who  en- 
tered into  the  covenant  sought  to  devote  the  land  to  residence  pur- 
poses in  contradistinction  to  business  use,  and  for  that  purpose 
aptly  described  the  designated  use  to  which  it  was  proposed  to  de- 
vote the  land  as  a  family  residence;  and,  to  make  this  meaning 
plain,  the  covenant  was  made  to  enumerate  certain  classes  of  busi- 
ness which  might  not  be  carried  on  upon  the  property,  and  for  which 
erections  of  buildings  would  not  be  permitted.  It  seems  clear,  from 
this  enumeration,  that  the  object  sought  was  to  restrict  the  use  to 
residence  purposes.  The  use  of  the  word  "family,"  in  no  sound 
sense,  qualifies  the  purpose  to  which  the  building  should  be  put  It 
could  scarcely  be  claimed  that,  if  a  single  gentleman  erected  a  house 
upon  these  premises,  three  stories  in  height,  he  could  not  be  per- 
mitted to  occupy  it,  although  he  had  no  "familjr,"  in  the  ordinary 
sense  of  that  term.  And  so  we  conceive  that  he  might  let  the  apart- 
ments in  the  house  to  other  single  gentlemen,  without  its  being  sup- 
posed that  he  had  violated  the  covenant  restricting  the  use  to  a 
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'family  residence."  Or  suppose  that  a  "family,"  in  literal  sense, 
did  in  fact  erect  and  occupy  a  house  answering  to  the  requirements 
of  the  covenant,  would  they  be  held  to  have  violated  the  terms  of 
the  covenant  if  they  let  rooms  in  the  house  to  other  families  or 
boarded  them  therein?  We  think  not;  and,  if  not,  how  does  the 
existence  of  a  structure  for  the  use  of  several  families  contravene 
its  provisions?  The  structure  does  not  crease  to  be  a  family  resi- 
dence, although  more  than  one  family  resides  therein,  and  there  is 
no  limitation  or  restriction  upon  the  use  of  the  property  save  that  it 
shall  be  used  for  the  residence  of  a  family,  and  that  business  shall 
not  be  carried  on  thereon.  The  proposed  structure  is  in  every  way 
adapted  to  family  use,  and  will  be  used  by  families  as  a  residence; 
and,  this  being  so,  the  proposed  structure  is  in  literal  compliance 
with  the  covenant.  If  the  parties  had  in  mind  the  exclusion  of  a 
building  for  the  nse  of  more  than  one  family,  they  should  have  so 
stated  it  in  their  covenant.  Not  having  done  so,  the  court  should 
not  be  called  upon  to  interpolate  it 
We  think  the  judgment  below  was  right,  and  should  be  affirmed. 

Judgment  af&rmed,  with  costs.    All  concur,  except  BARTLETT  and  WOOD- 
WAItD,  JJ.,  dissenting. 


(25  Misc.  Rep.  661.) 

SAALFIELD  v.  CUTTINa. 

(Supreme  CJourt,  Special  Term,  New  Yorlt  County.    December,  1898.) 

1.  Bill  of  Particulars. 

Motion  by  defendant  for  bill  of  particulars  Is  premature,  he  not  baying 
answered,  and  it  not  being  necessary  for  framing  an  answer,  though  it 
may  be  for  preparing  a  defense. 

3.  GoMPLAnvT— Motion  to  Mark  Morb  Dkpikitb. 

Motion  to  make  complaint  more  definite  and  certain  will  be  granted,  it 
alleging  that  plaintiff,  at  request  of  defendant,  did  certain  work  in  and 
about  the  promoting  ''and"  sale  of  certain  land;  that  he  performed  all 
the  conditions  required  of  him,  and  that  defendant  prevented  him  from 
completing  the  negotiations;  and  that  the  fair  and  reasonable  value  of 
the  services  rendered  was  a  certain  sum;  and  also  that,  by  reason  of  the 
premises,  including  refusal  of  defendant  to  permit  plaintiff  to  fully  earn 
his  agreed  compensation,  plaintiff  was  damaged  in  a  like  sum. 

Action  by  Richard  A.  Saalfleld  against  William  Bayard  Cutting. 
Defendant  moves  for  bill  of  particulars,  and  that  the  complaint  te 
made  more  definite  and  certain.     Granted  in  part. 

Weil,  Wolf  &  Kramer,  for  plaintiff. 
Zabriskie,  Barrill  &  Murray,  for  defendant. 

SGOTT,  J.  The  defendant  has  not  yet  answered,  and,  while  a  bill 
of  particulars  may  be  necessary  to  enable  him  to  properly  prepare  his 
defense,  it  is  not  made  apparent  that  it  is  necessary  to  enable  him 
to  frame  an  answer.  The  motion,  in  so  far  as  it  asks  for  a  bill  of 
particulars,  is  therefore  premature,  and  must  be  denied.  Paper  Co. 
y.  West,  3  App.  Div.  451,  38  N.  Y.  Supp.  229;  Indemnity  Co.  v.  Bondy, 
17  App.  Div.  329,  45  N.  Y.  Supp.  267.  It  may  be  renewed  after  issue 
bas  iM^n  joined.  So  far  as  the  defendant  asks  that  the  complaint  be 
made  more  definite  and  certain,  I  think  the  application  should  be 
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gnurted.  It  woald  be  dilBciiIt  to  frane  &  complafnt  yttc  indefinite 
and  general  in  Ita  terms  tkan  the  one  now  uaAer  review.  It  atteges 
tbat  tte  plaintiff^  at  tke  i^[ieciid  instanee  and  requeat  of  dafeadant^  did 
certaia  wark  and  performed  certain  aerricea  in  aad  abool  the  pr<^ 
moting  and  sale  of  certain  real  estate.  Jmst  what  is  nMoit  bj  pro- 
moting the  real  estate  I  do  not  anderatand.  if  pMstiff  had  allied 
that  bis  employment  was  to  promote  the  sale,  it  woaU  be  compre- 
heiadbie,  but  such  is  not  the  aUe^tion.  It  is  that  plaintiff  was  em- 
ployed in  and  about  the  promoting  ''and^'  sale  ef  the  property.  The 
complaint  then  alleges  in  one  paragraph  that  the  plaintiff  performed 
all  the  c(Miditio!i8  required  of  him,  and  in  another  that  the  defendant 
prerented  him  from  completing  the  negotiations;  so  that  it  is  not 
caade  clear  whether  the  aetios  is  for  eompefisation  for  a  contract 
performed  or  for  damages  by  reason  of  d^eadant's  refusal  to  permit 
plaintiff  to  perform.  So,  also,  it  is  alleged  that  tlie  fair  and  reason- 
able value  of  the  serviees  rendered  was  a  cettain  sum,  and  also  that 
by  reason  of  '^the  premises/'  including  the  refusal  of  the  defendant  to 
permit  the  plaintiff  to  fully  earn  his  agreed  e^Mnpensation,  tine  plaintiff 
'Vas  damaged"  in  a  like  lai^e  sum.  The  complaint  should  be  made 
more  definite  and  certain  by  alleging  in  substance,  if  not  in  exact 
terms,  what  the  agreement  as  to  services  to  be  rendered  by  plaintiff 
was.  It  should  further  show  clearly  whether  the  plaintiff  intends  to 
claim  that  he  performed  the  required  services,  and  therefore  is  entitled 
to  the  agreed  compensation,  or  that  he  was  prevented  by  defendant 
from  fully  performing  his  agreement,  and  is  entitled  to  damages  by 
reason  of  not  having  been  permitted  so  to  perform,  and  thus  to  earn 
such  agreed  compensation.  The  motion  will  be  deaded,  on  the  ground 
that  it  is  premature,  so  far  as  it  asks  for  a  btS  erf  particidairB,  and 
will  be  granted  to  the  extent  Indicated  in  this  memonwdum,  so  far  as 
it  asks  that  the  complaint  be  made  more  definite  and  certain.  No 
cost  ta  either  party. 
Ordered  accordingly. 


(28  dY.  Proc.  B.  243.)      

RUBLLAN  V.  STLLLWKLL. 

(Supreme  Court,  Special  Term,  New  York  Oounty.    November  18,  1808.) 

L   PLBADXHSB—AMXNDMaNT. 

An  order  to  show  cause  why  plalnttff  should  not  he  permttted  to  amend 
bis  complaint,  made  on  an  alBdavit  and  tiie  pieadinn  sboold  specify 
in  what  respect  the  complaint  is  sought  to  be  smeadsd. 

a   BAlfB—COSTS. 

A  motion  for  leave  to  amend  a  complaint  setting  forth  a  cause  of  action 
on  which  plaintiff  confessedly  cannot  succeed,  by  substituting  for  it  an- 
other cauae  of  action,  will  be  grantea  oaliy  on  payment  of  the  taxable 
k  of  the  actkia  sad  the  coabi  for  offoslaa  the  modoa. 


Action  by  one  Rnellan  against  one  StilYwell.    On  ord«*  to  show 
cause  why  llie  complaint  shcrald  not  be  amended.     Motion  granted. 

Seeord  &  ^blllaerd,  for  the  moti<m. 
Merrill  &  Rogers,  opposed. 

FREEDMAN,  J.    The  order  to  ^ow  cause  why  the  plain6tr 
sioald  not  have  permission  to  amend  the  complaint  is  made  npon 
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a  eertsin  afSdaidt  and  ^itpMi  afi  the  plettdings  and  proceediagsi  hereto^ 
fore  ted  faerem."  It  eontainfl  nothing  to  indicate  in  what  ref^peet 
the  c0iDplamt  is  Bongkt  to  be  amendecL  So  tkt  affidavit  wliie^  was 
madebj  plaintiff '»  attorney  cootains  nothing  definite  upon  this  point, 
except  the  averment  "that  defM»ient  [viz.  the  attorney]  a^»  the 
conrt  for  permi«sion  to  amend  hia  complaint  so  that  it  will  conform- 
with  the  actnal  circumstances  of  the  case."  True,  a  copy  of  what 
mar  be  presnned  to  have  been  intended  as  a  proposed  amended,  un- 
verified con^laint  appears  to  have  been  affixed  to  the  motion  papers. 
But  it  ia  nowhere  referred  to  as  such,  and  the  order  to  ^m>w  cause  ia 
not  bttseA  npon  it.  For  this  irregular  practice,  the  motion  might  well 
be  denied,  with  coats,  especially  as  a  prior  motion  for  the  same  relief 
was  dismissed  for  irregularity.  But,  as  the  defendant  has  not  raised 
the  point,  and  the  motion  was  submitted  on  the  merits,  I  shall  dis- 
IMMe  id  it  on  the  merits.  In  tiiat  aspect,  the  oaotion  substantially  is 
for  leave  to  amend  a  complaint  setting  forth  a  cause  of  action  upon 
which  the  plaintiff  confessedly  cannot  succeed,  by  substituting  for  it 
another  caose  of  action.  In  such  a  case,  leave  to  amend  should  be 
<:Tanted  only  upon  payment  of  the  taxable  costs  of  the  action  and  of 
iVi  co«ta  for  opposing  the  motion.  The  plaintiff  may,  upon  these 
(tmditionB,  take  an  order,  specifying  with  precision  the  cause  of  action 
to  be  sabfltitnted. 
Order  to  be  settled  upon  notice. 


(2G  Misc.  Rep.  44.) 

LAWRENCE  v.  CONLON  et  aL 

(Supreme  Court*  Special  Term,  New  York  County.    January,  1890.) 

MdRTOAoss — F0RBGLO8URE— Sale  by  Moktgaoor— Eviction  by  Rkceivbr. 

A  grantor  of  mortgaged  pvemisca^  who  agreed  with  his  grantee,  without 
ftrand  or  coUusUmi^  that  the  grantor  shcrald  occupy  the  premises  for  & 
certain  time,  without  liability  for  rent,  in  lieu  of  a  part  of  the  coaaidera- 
tlon  to  he  paid,  cannot  be  evicted  before  the  expiration  of  such  time  by 
a  receiver  afterwards  appointed  In  a  suit  to  foreclose  the  mortgage  there- 
on. 

Action  by  Chester  B.  Lawrence,  as  executor,  against  Margaret  R 
ConloD  and  others.  Motion  to  punish  defendant  Kaufman  Marks  for 
contempt  of  court.     Denied. 

Phiilipa  &  AvOTjy  for  the  motioAt 
Clemena  J.  Kracht,  opposed. 

GILDEBSLfiEVE,  J.  This  is  a  motion  to  punish  the  defendant 
Karks  for  contempt  of  court.  The  action  is  to  foreclose  a  mortgage. 
It  appears  from  the  affidavits  handed  up  on  this  motion  that  on 
November  18,  l£d8,  the  said  Mark»  and  wife  conveyed  the  prem- 
ises No.  10  West  114th  street  to  the  defendant  Zoeller,  who  agreed 
to  paj  fl5,(H)0  therefor,  and  assume  a  mortgage  of  |12,000.  On  the 
closing  of  the  title^  on  said  November  18th,  it  was  contracted  be^ 
tween  the  parties — ^L  e.  Zoeller  and  Marks — that  in  lieu  of  the  sum 
of  9350,  doe  on  the  purchase  price,  the  said  Zoeller  would  give 
Uarks  a  lease  of  the  premises  until  May  1^  1899,  and  would  credit 
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Marks  with  payment  of  the  rent  in  full  for  said  premises  up  to  May 
1,  1899.  Accordingly,  Marks  continued  in  the  occupation  of  the 
premises.  On  or  about  December  19, 1898,  nearly  a  month  after  the 
sale  to  Zoeller  and  the  lease  to  Marks,  this  action  was  brought  to 
foreclose  the  mortgage,  and  both  Zoeller  and  Marks  were  made  par- 
ties defendant.  On  December  30,  1898,  an  order  was  entered  ap- 
pointing a  receiver  of  said  premises,  which  order  provides,  among 
other  things,  that  the  receiver  shall  receive  all  rents,  etc.,  due  or  to 
become  due  until  his  discharge;  that  he  is  authorized  to  prosecute 
suits  to  recover  possession  of  the  premises,  or  aily  part  thereof,  or 
for  the  collection  of  rent,  and  to  institute  summary  proceedings  for 
the  removal  of  any  tenant  or  other  person  from  said  premises.  The 
order  also  provides  that  all  persons  are  required  to  pay  over  to  the 
receiver  rents  due,  or  which  may  become  due.  for  said  premises; 
and  all  parties  to  this  action  are  enjoined  and  restrained  from  in- 
terfering with  or  obstructing  the  receiver,  or  causing  anything  to  be 
done  which  may  tend  to  interfere  with  or  obstruct  the  carrying  out  of 
his  duties  as  such  receiver.  On  December  31,  1898,  the  receiver  duly 
qualified,  and  on  the  same  day  a  certified  copy  of  the  order  was  exhibit- 
ed to  Marks.  On  January  11, 1899,  the  receiver  made  a  demand  upon 
Marks  for  the  possession  and  surrender  of  the  premises,  and  served 
on  him  a  copy  of  the  order  of  receivership.  Marks,  however,  re- 
fused to  vacate  the  premises,  and  also  refused  to  pay  any  rent  for 
the  same  to  the  receiver.  The  receiver  now  makes  a  motion  to 
punish  Marks  for  contempt,  by  reason  of  his  interfering  with  and  ob- 
structing the  receiver  in  the  carrying  out  of  his  duties  as  such  re- 
ceiver, in  violation  of  the  injunction  contained  in  the  order.  Marks, 
however,  denies  that  he  is  in  contempt;  and  he  claims  that  no  rent 
is  due  from  him,  nor  will  any  become  due  until  May  1,  1899,  by  rea- 
son of  his  contract  of  lease  with  the  owner,  Zoeller,  prior  to  the  ap- 
pointment of  the  receiver,  or  even  to  the  commencement  of  this  ac- 
tion in  foreclosure.  He  further  claims  that  he  has  a  perfect  right 
to  continue  in  the  occupancy  of  the  premises  until  May  1,  1899.  The 
receiver  does  not  appear  to  have  instituted  any  proceedings  to  eject 
Marks,  or  to  collect  rent  from  him,  other  than  this  motion  to  punish 
him  for  a  contempt  and  for  a  writ  of  assistance  directing  the  sheriff 
to  evict  Marks. 

In  the  case  of  Wyckoflf  v.  Scofield,  98  N.  Y.  475,  the  court  of  last 
resort  held  that  a  mortgagee  has  no  claim,  as  such,  to  the  rents  and 
profits  of  the  mortgaged  premises;  and  while,  in  a  proper  case,  he 
may,  upon  suit  for  foreclosure,  have  a  receiver  of  the  rents  and 
profits  appointed,  who  will  be  entitled  to  collect  and  receive  such 
rents  as  have  theretofore  accrued,  but  have  not  yet  come  to  the 
hands  of  the  owner  of  the  equity  of  redemption,  and  apply  them  to 
the  payment  of  the  mortgage  debt,  still  the  court  has  no"  power  to 
order  rents,  already  collect^  and  in  possession  of  the  owner,  to  be 
paid  over  and  thus  applied.  The  lien  of  the  mortgagee  or  of  the  re- 
ceiver upon  the  rents  dates  only  from  the  appointment  of  the  re- 
ceiver; and  the  right  of  the  receiver  to  collect  rents  extends  only  to 
such  as  are  unpaid  at  the  time  of  his  appointment.  Wyckoff  v.  Sco- 
field, supra.    In  the  present  case,  the  arrangement  between  the  own- 
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<T  of  the  equity  of  redemption,  Zoeller,  aod  Marks,  was  entered  into 
a  considerable  time  before  the  appointment  of  the  receiver,  and  be- 
fore the  foreclosure  snit  was  commenced.  The  lease  to  May  1st  was 
part  of  the  purchase  price  on  the  sale  of  the  property  from  Marks  to 
Zoeller,  and  I  can  find  no  authority  for  depriving  Marks  of  bis  rights 
thereto.  It  is  not  claimed  that  there  was  any  fraud  or  collusion  be- 
tween Marks  and  Zoeller,  and  there  is  no  reason  for  not  believing 
that  it  was  a  plain,  straightforward,  and  bona  fide  contract  The 
receiver  cannot  turn  Marks  out  for  nonpayment  of  rent  that  had 
been  paid,  without  fraud  or  collusion,  before  the  appointment  of  the 
receiver.  See  Insurance  Co.  v.  Stebbins,  8  Paige,  565;  Argall  v. 
Pitts,  78  N.  Y.  239;  Rider  v.  Bagley,  84  N.  Y.  461;  WyckofP  v.  Sco- 
fleld,  98  N.  Y.  475.  This  motion  must  be  denied,  with  |10  costs. 
Motion  denied,  with  |10  costs. 


(2S  Bilflc  Rep.  493.) 

BOHNSACK  V.   McDONALD. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1899.) 

i.  Drbd— Construction— RB8TRICTIOK8. 

In  a  deed  of  lots  located  in  the  residence  portion  of  a  clty»  a  covenant 
by  the  grantee  not  to  carry  on  or  permit  any  offensive  or  dangerous 
trade  or  business,  does  not  prevent  the  grantee  from  constructing  a  tem- 
porary railroad  on  the  lots,  over  which  to  carry  soil  excavated  by  him 
from  other  land,  though  such  use  may  be  a  nuisance. 

1  KUISANCB— HlOHT  TO  MAINTAIN. 

Where  one  having  a  contract  to  build  a  reservoir  for  a  city  uses  railroad 
tracks,  which  the  company  had  abandoned,  over  which  to  run  cars  to 
carry  away  excavated  material,  the  fact  that  he  has  the  permission  of 
the  company  does  not  entitle  him  to  use  the  tracks  so  as  to  injure  private 
property  along  the  route. 
a.  Samb. 

A  city  made  a  contract  for  the  construction  of  a  reservoir  on  the  site 
of  an  old  park.  The  contractor  used  an  abandoned  railroad  track,  whicli 
had  formerly  run  to  the  park,  and  a  temporary  track  which  he  built  on 
his  own  land,  over  which  to  carry  away  excavated  material.  Hdd,  that 
by  authorizing  the  improvement  the  legislature  did  not  contemplate  the 
carrying  of  excavated  material  by  the  route  selected,  or  intend  to  siib- 
ordinate  private  interests  so  as  to  give  the  contractor  the  right  to  carry 
away  such  material  in  a  manner  injurious  to  private  property. 

Action  by  William  Bohnsack  against  John  B.  McDonald  for  an  in- 
junction.    Judgment  for  plaintiff. 

Niles  &  Johnson,  for  plaintiff. 

James  A.  Dunn  (William  C.  Trull,  of  counsel),  for  defendant 

MATnOE,  J.  The  plaintiff  owns  and  occupies  as  a  dwelling  a 
two-storj  frame  house,  situated  on  Hull  avenue,  in  the  city  of  New 
York.  It  is  bounded  on  the  south  by  lands  of  the  Jerome  Park  Bail- 
road  Company.  The  defendant  is  the  owner  or  occupant  of  several 
building  lots  situated  in  the  vicinity,  and  near  the  plaintiff's  lot  Both 
the  pla^tiff  and  defendant  derived  title  from  the  same  grantor.  In 
their  respective  deeds  appears  the  following  covenant:  ^And  the 
party  of  the  second  part  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  hereby  covenants  to  and  with  the  party  of  the 
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first  part,  his  heira  aai  aBsigjiSy  that  he  or  they  wiB  not  earrj  on.  or 
permit  to  be  carried  on,  iqmi  said  premdaea  any  noxious  offen»vo, 
or  dangerous  trade  or  boeinesa."  It  ia  admitted  by  tbe  def eadant  that 
the  plaintiff  is  privy  to  soch  coveBant  There  is  no  contention  over 
the  right  of  the  phuntsff  to  avail  himself  of  the  benefit  of  this  cov- 
enant in  a  proper  case.  About  the  23d  day  ol  Angnat,  1895,  the 
defendant  entered  into  a  cootraet  with  the  aqaeduct  commissioners 
of  the  city  of  New  York  to  construct  a  reservoir  on  the  site  of  the 
old  Jerome  Park,  for  supplying  water  to  the  inhabitants  of  the  bor- 
oughs of  Manhattan  and  the  Bronx  in  the  city  ot  New  York.  By 
the  terms  of  the  contract  the  work  was  to  be  completed  on  or  before 
November  1,  1902.  The  contract  also  contained  certain  provisions 
relating  to  an  extension  of  time  on  the  part  of  the  commissioners 
for  the  completion  of  the  work.  It  appears  from  the  testimony  that 
at  least  five  years  will  be  required  to  complete  the  work.  Under  the 
contract  the  defendant  was  to  provide  a  place  of  deposit  for  the 
material  excavated,  and  remove  the  same  to  such  place  of  deposit. 
The  manner  of  removal  of  material  to  place  of  deposit  was  left  entirely 
with  the  contractor.  The  reservoir,  when  completed,  will  cover  about 
300  acres,  and  involves  the  excavation  of  about  7,000,000  yards  of  solid 
material,  which,  when  excavated,  will,  for  the  purposes  of  removal, 
be  about  9,000,000  yards.  The  defendant  secured  a  place  for  a  dump 
upon,  low  lands  near  Long  Island  Sound.  He  then  constructed  a 
temporary  railroad  track  from  the  dump  across  his  lands^  before  re- 
ferred to,  to  the  track  of  the  Jerome  Park  Bailroad.  This  temporary 
railroad  track  connects  with  the  Jerome  Park  Bailroad  track  in  or 
near  said  Hull  avenue  and  about  150  feet  from  the  house  of  the 
plaintiff.  The  track  of  the  Jerome  Park  Railroad  extends  from  this 
point  of  intersection  along  the  southerly  side  of  the  plaintiff's  said 
residence,  and  about  17  feet  therefrom,  to  the  Jerome  Park  site. 
The  Jerome  Pferk  Bailroad  Company  is  a  corporation  formed  about 
the  year  1880,  under  the  provisions  of  chapter  606  of  the  Laws  of 
1875.  This  laUroad  had  been  used  for  the  purpose  of  carrying  passen- 
gers to  iJermne  Paric  during  the  summer  months.  It  was  so  used 
when  the  plaintiff  built  his  said  house.  The  use  of  this  railroad  has 
been  discontinued  by  the  Jerome  Park  Railroad  Company.  The  con- 
struction of  the  reservoir  as  a  public  work  is  required  to  be  done  by 
G«otract,  and  is  authorised  by  legislative  authority.  The  defendant, 
for  the  purpose  of  disposing  of  the  excavated  material,  uses  flat  and 
dump  cars  drawn  by  steam  engines  from  the  site  of  the  reservoir  oyer 
the  tracks  of  the  Jerome  Park  Railroad  Company  to  its  intersection 
with  the  temporary  railroad,  thence  over  the  temporary  railroad  to 
the  dumping  groimd.  These  cars  are  heavily  loaded,  and  nm  with 
considerable  speed  and  freqneney  from  eariy  in  the  morning  until 
night.  It  would  be  almost  an  impossibility  to  remove  the  excavated 
material  except  by  means  of  cars  and  steam  engines.  No  other  way 
is  practical.  This  route  is  the  most  feasible  one  that  the  d^endant 
could  adopt,  but  it  is  not  the  only  one  by  which  he  coilld  have  removed 
the  excavated  materiaL  The  running  of  these  cars  greatly  annoys 
the  plaintiff,  and  injures  his  said  property.  It  causes  tiie  buUding 
to  vibrate,  is  attended  with  noise,  and  smoke  and  cinders  are  blown 
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upon  hia  premiBes  and  in  the  house  when  the  wtndaws  and  doors  are 
open,  making  it  necessary  to  keep  these  openings  cioseil  duriioLg  hot 
weather.  Mach  of  the  injury  is  caused  while  the  loaded  cars 'are  run- 
ning by  the  house  on  the  track  of  the  oM  Jerome  Park  Bailroad,  yet 
some  of  it  is  caused  t^  running  oa  the  temporary  railroad  ^ver  the 
lands  of  the  defendant  which  are  subject  to  tise  restrictive  corenant 
The  action  is  brought  to  restrain  the  defendant  from  operating  this 
road  ov«  the  lands  covered  by  the  restrictive  covenant,  upon  the 
ground  ihat  snch  operation  is  a  violation  of  the  covenant,  in  that  it 
is  canyiBg  on  a  trade  or  business  upon  such  lands  that  is  noxious, 
offensive,  or  dangerous. 

If  the  manner  in  which  the  defendttut  uses  the  land  thus  restricted 
is  not  the  carrying  <m  of  trade  or  business  on  those  lands,  then  the 
plaintiff  is  not  entitled  to  maintain  this  action  baaed  upon  such  re- 
strictive covenant.  I  do  not  think  the  restrictive  covaiant  is  broad 
enough  to  prohibit  the  use  of  the  premises  as  a  way  over  which  to 
pass  and  repass.  The  language  of  the  covenant,  to  wit,  '%31  not 
carry  on  or  permit  to  be  carried  ooi  upon  said  premises  any  noxious, 
offensive,  or  dangerous  trade  or  bnsineBB,''  indicates  that  it  was  tiie 
intent  of  the  grantor  to  prohibit  ihe  estabbshment  on  tiie  premises 
of  a  trade  to  be  thereon  cooadueted  and  carried  an  which  would  be 
noxious,  offensive,  or  dangerous  to  other  grantees  in  that  vicinity. 
The  meaning  of  the  word  'business,"  while  very  broad  and  compre- 
hensive in  its  general  sense,  must  be  limited  when  used  in  connection 
with  the  word  ^rade."  Wakefield  v.  Fargo,  90  N.  T.  216;  Hickey 
T.  Taaffe,  99  N.  Y.  209, 1  N.  E.  685;  Pardee's  Appeal,  100  Pa.  St.  412. 
It  appears  from  the  evidence  that  this  is  a  residential  portion  of  the 
city.  All  of  tibe  buildings  in  that  vicinity  are,  in  the  main,  small 
residences.  There  are  also  many  vacant  lots  interspersed  among 
th«n.  It  was  probably  the  design  of  the  grantor  to  prevent  the  loca- 
tion upon  any  of  these  lands  of  any  trade  or  business  that  would  be 
noxious  or  offensive  to  the  residents  of  that  locality.  It  was  not 
intended  by  the  covenant  to  prevent  owners  of  vacant  lots  from  pass- 
ing and  repassing  over  them  in  connection  with  a  trade  or  business 
operated  or  carried  on  elsewhere.  If  the  manner  of  passing  and  re- 
passing by  the  owner  over  his  land  constituted  a  nuisance,  those  in- 
jured thereby  would  have  an  ample  remedy  independent  of  the  cov- 
enant It  was  not  the  design  of  the  covenant  to  protect  the  plaintiff 
from  every  form  of  nuisance,  but  only  from  the  establishment  of 
a  trade  or  business  to  be  conducted  on  the  land  which  would  be 
offensive,  noxious,  or  dangerous.  Raintiff,  therefore,  cannot  main- 
tain this  action  by  reason  of  the  restrictive  covenant  in  the  deeds,  for 
no  violation  thereof  is  shown. 

I  think,  however,  that  the  complaint  is  broad  enough,  and  the  proof 
sufficient,  to  entitle  the  plaintiff  to  relief  by  reason  of  the  existence 
of  a  nuisance,  independent  of  the  restrictive  covenant.  The  defend- 
ant had  no  right  to  operate  this  road  in  a  manner  to  injure  the  prop- 
erty of  the  plaintiff.  Assuming  that  the  defendant  obtained  permis- 
sion of  the  Jerome  Park  Railroad  Company  to  nse  its  tracks,  yet  he 
did  not  succeed  to  the  rights  of  the  company,  or  become  a  common 
carrier,  or  become  amenable  to  the  laws  relating  to  railroads,  or  enti- 
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tied  to  the  rights  or  privileges  of  a  railroad  corporation.  Ndther 
did  the  public  character  of  the  work  he  was  performing  exempt  him 
from  liability.  To  make  the  rights  of  the  plaintiff  subservient  to  the 
public,  it  would  be  necessary  to  hold  that  the  legislature  intended 
that  this  particular  route  should  be  used  for  the  purpose  of  carrying 
away  the  excavated  material.  Buch  contention  cannot  be  sustained. 
Neither  can  it  be  contended  that  the  l^slature  intended  to  subordi- 
nate private  interests  along  any  route  which  might  be  selected  by 
the  contractor  for  such  purpose.  Consequential  damages  are  with- 
held only  in  cases  where  it  appears  that  the  legislature  expressly 
or  by  clear  implication  sanctioned  the  doing  of  the  very  act  com- 
plained of.  None  of  the  cases  go  further.  Hill  v.  CSty  of  New  York, 
139  N.  Y.  495,  34  N.  E.  1090;  Cogswell  v.  Railroad  Co.,  103  N.  Y.  10, 
8  N.  E.  537;  Atwater  v.  Village  of  Canandaigua,  124  N.  Y.  602,  27 
N.  E.  385;  Benner  v.  Dredging  Co.,  134  N.  Y.  156,  31  N.  E.  328; 
Lester  v.  Mayor,  etc.  (Sup.)  29  N.  Y.  Supp.  1000;  Morton  v.  City  of 
New  York,  65  Hun,  32,  19  N.  Y.  Supp.  603.  The  case  last  cited  was 
decided  not  alone  upon  the  theory  that  the  structure  was  permanent, 
and  not  temporary,  but  because  the  legislature  did  not  contemplate 
the  doing  of  the  particular  act  complained  of.  Van  Brunt,  P.  J., 
writing  the  opinion  of  the  court,  says,  on  page  35,  65  Hun,  and  page 
605, 19N.  Y.  Supp.: 

"It  seems  to  us  It  would  be  a  great  stretch  of  language  to  hold  that,  be- 
cause the  legislature  authorised  the  laying  of  mains,  and  the  erection  of  such 
structures  and  fixtures  as  the  commissioner  might  deem  necessary  to  deliver 
water  ai  higher  levels,  that  he  therefore  had  a  right  to  maintain  any  nui- 
sance in  any  part  of  the  city  of  New  York  which  he  might  deem  necessary.*' 

It  might  be  said  with  equal  force  that  it  wiU  not  do  to  hold  that, 
because  the  legislature  authorized  the  city  to  construct  a  reservoir 
on  the  site  of  Jerome  Park,  the  contractor  would  have  the  right  to 
select  a  route  in  any  part  of  the  city  to  cart  away  excavated  material, 
regardless  of  injury  to  private  property.  I  think  it  is  quite  clear, 
under  all  of  the  authorities,  that  the  defendant  cannot  shield  himself 
under  a  claim  that  the  exercise  of  legislative  power  has  operated  to 
protect  him  in  the  doing  of  the  acts  complained  of  by  plaintiff. 

The  plaintiff  is  therefore  entitled  to  a  judgment  against  the  defend- 
ant restraining  the  further  commission  of  the  acts  complained  of, 
together  with  the  costs  of  the  action,  and  |150  damages  already  suf- 
fered by  the  plaintiff. 

The  judgment  must  also  provide  that,  in  case  the  defendant  shall, 
within  20  days  after  the  entry  of  judgment,  make,  execute,  and  de- 
liver to  the  plaintiff  a  good  and  sufficient  bond,  with  sureties,  to  be 
approved  by  a  justice  of  this  court,  conditioned  that  he  will  pay  the 
plaintiff  |75  for  each  and  every  year  that  he  shall  hereafter  operate 
the  road  for  the  purpose  of  carrying  away  such  excavated  material, 
then  that  part  of  the  judgment  restraining  the  defendant  shall  cease 
to  be  operative. 

Counsel  for  plaintiff*  will  prepare  formal  decision,  which  may  be 
settled  on  five  days'  notice. 
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RICE  V.  COUTANT  et  al. 

(Supreme  Court,  Appellate  Divisiou,  Second  Department.    March  7,  1899.) 

1.  JuDOMBNTB— Evidence. 

Where,  in  an  action  on  a  foreign  judgment,  It  la  introduced  In  evidence, 
it  is  competent  to  identify  the  defendant  therein  as  the  one  in  suit,  though 
his  full  Christian  name  is  not  given  in  the  Judgment,  it  being  otherwise 
fully  set  forth. 
2l  Same— Jurisdiction — Impeachment— Pleading. 

The  jurisdiction  of  a  foreign  court  in  which  a  judgment,  introduced  in 
evidence,  was  obtained,  cannot  be  Impeached  under  a  general  denial. 
8.  Amendments— Discretion  ok  Court. 

Permitting  amendments  during  trial  is  within  the  court's  discretion. 

Appeal  from  special  tenn^  New  York  county. 

Action  by  Sidney  W.  Bice  against  Charles  A.  Ck)utant,  impleaded 
with  James  Wright.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant Contant  appeals.  Transferred  from  First  to  Second  department. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and'WOODWABD,  JJ. 

Jacob  Fromme,  for  appellant. 
Beno  B.  Gattell,  for  respondent 

WOODWARD,  J.  This  action  was  brought  on  a  judgment  of  a 
sister  state,  and  the  question  presented  on  appeal  is  whether,  under 
the  pleadings,  the  defendant  is  bound  by  the  judgment  of  the  sister 
state.  The  plaintiff  alleges  that  the  superior  court  of  Cook  county, 
m.,  is  a  court  of  general  jurisdiction,  and  that  "on  or  about  the 
12th  day  of  December,  1884,  plaintiff  commenced  an  action  in  said 
superior  court  of  Cook  county,  in  the  state  of  Blinois,  by  the  issue  of 
a  Bunomons  directed  to  said  defendants  [Charles  A.  Coutant  and  James 
Wright,  the  latter  now  dead],  which  said  summons  so  issued  was 
thereafter  duly  and  regularly  personally  served  on  the  said  defend- 
ants, and  each  of  them,"  and  that  '^such  proceedings  were  thereupon 
had  that  thereafter,  and  on  or  about  the  7th  day  of  January,  1885,  in 
said  action,  plaintiff  recovered  judgment,  which  was  duly  and  regu- 
larly given  by  said  court  against  said  defendants,  for  the  sum  of 
18,765.30."  The  defendant^  answering,  says  he  has  no  knowledge 
or  information  as  to  the  character  of  the  superior  court,  and  "denies 
each  and  every  allegation"  of  the  complaint  as  to  the  material  facts 
set  forth  above. 

At  the  trial,  the  plaintiff  offered  in  evidence  a  certified  copy  of  the 
judgment  roll  entered  in  the  superior  court  of  Cook  county,  Bl., 
January  7,  1885.  This  was  objected  to,  on  the  grounds  that  "it  was 
not  against  the  defendant  Charles  A.  Coutant,"  and  "that  it  does  not 
appear  that,  whoever  the  defendant  was,  C.  A.  Coutant  or  anybody 
else  was  personally  served  with  the  summons  in  the  action."  The 
objections  were  overruled,  and  the  defendant  excepted.  The  plaintiff, 
over  the  objections  of  the  defendant,  was  allowed  to  give  evidence 
tending  to  establish  that  the  defendant  Charles  A.  Coutant  was  the 
C.  A.  Coutant  who  was  the  defendant  in  the  action  brought  in  the 
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superior  court  of  Ck)ok  county.  At  the  close  of  plaintiff's  evidence,  the 
defendant  moved,  through  his  counsel,  to  diAniss  the  complaint,  on 
the  grounds  '^that  the  judgment  in  Cook  county  is  against  C.  A. 
Coutant,  and  not  against  the  defendant  Charles  A.  Coutant,"  and  that 
"it  appears  upon  the  face  of  the  exemplified  judgment  in  evidence 
<iiat  the  defendant,  if  it  was  Charles  A.  Coutant,  was  never  person- 
ally served  with  the  summons  and  complaint,  and  that  it  a|^>ears 
on  that  paper  that  the  gummons  or  writ  was  served  on  one  C.  A. 
Coutant,  by  reading  it  to  him."  The  court  ruled  that  the  defendant 
had  not  pleaded  lack  of  jurisdiction  on  the  part  of  the  Ulinois  court, 
and  denied  the  right  of  the  defendant  to  make  proof  that  he  was  not 
personally  served  with  the  summons  in  the  original  action,  or  to 
amend  his  pleadings;  and  the  appeal  comes  to  tiiis  court  upon  de- 
fendant's exceptions  to  these  nsilings. 

There  is  no  serious  dispute  of  the  right  of  the  plaintiff  to  judg- 
ment In  this  action,  the  principal  point  of  the  defendant  being  that 
the  judgment  in  the  Illinois  court  is  against  O.  A.  Covtant,  while  the 
defendant  in  this  action  is  Charles  A.  Coutant;  and  it  is  apparently 
upon  tiiis  technical  difference  in  the  name  of  the  party  defendant 
that  the  defendant  relies  both  in  his  pleadings  and  upon  this  appeal. 
The  effect  of  this  difference  in  names  is  materially  lessened,  if  it 
may  be  said  to  have  had  any  force,  by  the  fact  that  in  the  affidavit 
verifying  the  defendant's  answer,  after  reciting  that  "Charles  A. 
Coutanty  being  duly  sworn,  says,"  etc,  is  signed,  "G.  A.  Coutant;" 
so  that,  by  the  record  as  made  by  the  defendant,  there  would  seem  to 
be  no  qnefition  as  to  the  identity  of  the  defendant  in  both  actions. 
The  authorities  relied  upon  by  the  defendant  in  support  of  his  propo- 
sition that  it  was  necessary  to  show  that  the  initials  *^.  A."  were 
used  as  an  abbreviation  for  "Qiarles  A."  fall  short  of  the  point,  and 
have  no  bearing  upon  the  facts  of  this  case,  where  the  name  of  the 
party  defendant  is  fully  set  forth.  There  is  no  effort  to  contradict 
the  record,  or  to  add  anything  to  it,  and  it  was  proper  to  identify  the 
defendant  as  the  C.  A.  Coutant  against  whom  the  judgment  was  found 
in  the  fllinois  court.  The  rule  laid  down  in  Stevens'  Digest  of  the 
Law  of  Evidence  (chapter  12,  art  90)  relates,  not  to  the  names  or 
the  identity  of  parties,  but  to  the  subject-matter  ^  written  instru- 
ments, and  cannot  be  invoked  in  aid  of  the  defendant's  contention. 

While  the  law  in  this  state  is  well  settled  that  the  defendant  may 
question  the  jurisdiction  of  the  court  in  which  the  judgmient  of  a 
sister  state  is  rendered,  it  is  equally  well  established  that  he  must 
plead  this  want  of  jurisdiction,  and  the  question  cannot  be  raised 
by  a  general  denial  of  the  all^ations  of  the  complaint.  The  general 
denial  goes  only  to  the  extent  of  denying  the  existence  of  the  facts 
necessary  to  the  cause  of  action,  not  to  the  jurisdiction  of  the  court 
in  which  the  judgment  on  which  this  action  is  based  was  found,  and 
is,  in  effect,  to  plead  nul  tiel  record.  In  the  case  of  Starbuck  v. 
Murray,  5  Wend.  148,  156,  the  court,  in  discussing  the  case  of  Shuin- 
way  V.  Stillman,  4  Cow.  292,  say  that  in  that  case  it  was  explicitly 
decided  "that  it  was  competent  for  the  defendant  to  show,  by  a  spe- 
cial plea,  that  the  court  in  whkh  the  judgment  was  rendered  haA 
no  jurisdiction  either  of  the  subject-matter  or  of  the  person." 
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The  plaintiff,  in  aetting  forth  his  cause  of  action,  states  that  the 
sammons  in  the  Illinois  case  "was  thereafter  duly  and  regularly  per- 
soually  served  on  the  said  defendants  and  each  of  them";  and  this 
fact,  while  not  necessary  perhaps  in  the  pleadings,  is  sustained  by  the 
recitalB  of  the  judgment  -roll,  which  says  that,  "it  appearing  to  the 
court  that  due  personal  service  of  process  of  summons  issued  in  said 
cause  has  been  had  on  the  defendants  for  at  least  ten  days  before 
the  first  day  of  this  term,"  etc.;  and  the  question  of  what  particular 
method  of  service  was  employed  was  one  wholly  within  the  control 
of  the  state  of  Illinois,  and  the  recital  in  the  judgment  must  be  con- 
dosive  upon  the  defendant,  unless  it  is  shown  that  the  court  did  not 
have  jurisdiction  of  the  person  of  the  defendant;  and  this  question 
cannot,  as  we  have  already  pointed  out,  be  raised  by  a  general  de- 
nial As  was  said  in  the  case  of  Shumway  v.  Stillman,  supra:  "Every 
presumption  is  in  favor  of  the  jurisdiction  of  the  court.  The  record 
is  ^rima  facie  evidence  of  it  and  will  be  held  conclusive,  until  clearly 
and  explicitly  disproved."  Freem.  Judgm.  §  570,  lays  down  the  prop- 
osition that  "each  state  has  the  authority  to  provide  the  means  by 
which  Its  own  citizens  may  be  brought  before  its  courts;  that  the 
courts  of  other  states  have  no  authority  to  disregard  the  means  thus 
provided;  and,  finally,  that  every  judgment  or  decree  obtained  in  a 
state  against  some  of  its  citizens,  by  virtue  of  a  lawful,  though  con- 
structive, service  of  process,  should  be  as  obligatory  upon  such  citi- 
zen in  every  other  state  as  it  is  in  the  state  whence  it  is  taken."  The 
defendant  was  admittedly  a  resident  of  the  state  of  Illinois  at  the  time 
judgment  was  entered  against  him,  and  the  recital  in  that  judgment 
of  the  facts  necessary  to  give  jurisdiction  cannot  be  attacked  upon 
a  plea  denying  the  allegations  of  the  plaintiff  in  conformity  with  the 
recitals  of  the  judgment.  Mr.  Justice  Btory,  in  the  case  of  Mills  v. 
Duryee,  7  Granch,  481,  says:  "The  pleadings  in  an  action  are  governed 
by  title  dignity  of  the  instrument  on  which  it  is  founded,  n  it  be  a 
record,  conclusive  between  the  parties,  it  cannot  be  denied  but  by  the 
I^ea  of  nul  tiel  record." 

It  is  now  generally  conceded  that,  under  the  provisions  of  the  federal 
constitution  and  the  acts  of  congress,  the  judgments  of  state  courts 
are  to  have  "such  faith  and  credit  given  to  them,  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are  or  shall  be  taken."  BYeem. 
Judgm.  §  561.  But  this  rule  does  not  prevent  the  defendant  from 
raising  the  question  of  the  jurisdiction  of  the  court  in  a  manner  con- 
sistent with  the  dignity  of  the  record,  for  it  has  been  held  that,  if 
the  court  had  no  jurisdiction,  then  the  record  is  not  a  record,  and 
that  it  cannot  have  any  binding  force  upon  the  courts  of  this  state. 
**I  cannot  entertain  a  doubt,"  says  Justice  Sutherland  in  the  case  of 
^umway  v.  Stillman,  supra,  "upon  principle,  that,  in  an  action  upon 
a  state  judgment,  it  is  competent  for  the  defendant  to  show,  by  a 
special  plea,  that  the  court  in  which  the  judgment  was  rendered  had 
no  jurisdiction  either  of  the  subject-matter  or  of  the  person."  See 
Bonien  v.  Pitch,  15  Johns.  141.  When  the  Shumway  Case  came 
before  the  court  again  in  1831,  on  appeal  (6  Wend.  447),  the  court 
held  that  in  an  action  on  a  judgment  of  a  court  of  a  sister  state,  to 

C6  N.Y.S.-23  r"  ^  ^^T^ 

Digitized  by  VjOOQIC 


354  56  NBW  YORK  SUPPLEMENT  (Bup.    Ct. 

and  M  New  York  State  Reporter. 

a  plea  that  the  defendant  was  not  personally  served  with  process, 
and  had  no  notice  of  the  suit,  the  party  plaintiff  may  reply  that  the 
defendant  appeared  in  the  suit  by  attorney,  and  the  record  of  the 
judgment,  stating  the  fact  that  the  defendant  did  appear  by  attorney, 
will  be  evidence  of  the  fact,  until  contradicted.  In  the  case  of  Hen- 
derson V.  Staniford,  105  Mass.  504,  the  court  say:  '^A  judgment  ob- 
tained without  legal  notice  or  service  of  process  upon  the  defendant, 
there  being  no  other  objection  to  the  jurisdiction  of  the  court  render- 
ing it,  is  voidable  only,  not  void.  Tlie  defendant  can  avoid  it  only 
by  plea,  except  where  he  is  compelled  to  resort  to  a  writ  of  error. 
Upon  such  plea  the  burden  is  upon  him  to  show  the  invalidity  of  the 
judgment."  See  Bissell  v.  Wheelock,  11  Cush.  277.  "It  is  an  ele- 
mentary principle,  recognized  in  all  the  cases,"  say  the  court  in  the 
case  of  Ferguson  v.  Crawford,  70  N.  Y.  253,  256,  '*that  to  give  binding 
effect  to  a  judgment  of  any  court,  whether  of  general  or  linuted  juris- 
diction, it  is  essential  that  the  court  should  have  jurisdiction  of  the 
person  as  well  as  the  subject-matter,  and  that  the  want  of  jurisdiction 
over  either  may  always  be  set  up  against  a  judgment  when  sought  to 
l}e  enforced,  or  any  benefit  is  claimed  under  it."  But  nowhere  do  we 
find  a  suggestion  that  this  question  may  be  raised  by  a  simple  denial 
of  the  allegations  of  the  complaint.  It  is  an  affirmative  defense,  in 
which  all  of  the  presumptions  are  in  favor  of  the  judgQient  and  its 
recitals.  The  defendant  must  not  only  plead  lack  of  jurisdiction,  but 
he  must  sustain  the  burden  of  proving  the  defense  asserted.  The  rule 
is  stated  in  the  case  of  Knapp  t.  Roche,  94  N.  Y.  329,  333:  'It  is  al- 
ways competent  to  prove  under  a  general  denial  any  facts  tending 
to  controvert  the  material  affirmative  allegations  of  a  complaint.'' 
But  this  is  of  no  avail  to  the  defendant,  for  the  material  allegation 
of  the  complaint  is  that  a  judgment  was  found  against  the  defendant 
in  the  courts  of  Illinois,  and  all  of  the  other  allegations  are  incident  to 
that  fact*  The  general  denial  is  a  denial  only  of  the  fact  of  the  exist- 
ence of  the  judgment,  and  the  plaintiff,  in  producing  a  duly-attested 
copy  of  the  judgment,  has  met  all  of  the  requirements  of  the  case, 
and  is  entitled  to  judgment  under  the  pleadings.  The  court,  in  deny- 
ing the  motion  to  permit  the  defendant  to  amend  his  pleadings,  was 
acting  within  its  discretion;  and  under  the  circumstances  of  tMs  case, 
where  the  defendant  was  apparently  standing  upon  a  mere  quibble^ 
it  would  have  been  an  abuse  of  the  discretion  to  have  done  otherwise 
than  to  refuse  to  grant  the  motion. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


(25  Misc.  Rep.  635.)  ' 

DANZIGER  V.  DELINE  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  Comity.    December,  1808,) 

1.  WrrNE88— COMPETENCT. 

Wife  of  a  mortgagor,  who  Joined  in  the  mortgage  and  the  notes  therein, 
is  incompetent,  in  a  suit  to  foreclose,  to  testify  to  payment  of  usury  to  the 
deceased  mortgagee,  at  the  time  the  note  and  mortgage  were  given,  being 
a  party  to  the  transaction,  and  Interested  in  the  event  of  the  suit,  a  de- 
ficiency Judgment  being  asked  against  her. 
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8»  Wn.T,—Cow8TRncTiOK— Mortgage  bt  Executor. 

While  a  will  deyislng  land  to  testator's  husband  for  life,  with  remain- 
der to  their  son,  and  appointing  the  husband  executor,  "with  full  power 
and  authority  to  buy,  sell,  convey,  lease,  and  mortgage  real  estate,  at  hiB 
will  and  pleasure,  without  bail,"  gives  him  a  power  of  sale,  to  be  exer- 
cised for  the  child's  benefit,  and  not  a  remainder  subject  to  defe^at  by 
exercise  of  the  power,  a  mortgage  given  in  violation  of  the  purpose  of 
the  power  is  not  void,  the  mortgagee  not  knowing  thereof,  or  of  facta 
which  should  put  him  on  inquiry. 

Action  by  Hiram  B.  Danziger,  executor,  against  Oscstr  Deline,  indi* 
vidnaUj  and  as  execntor,  and  others.    Judgment  for  plaintifE. 

Wilson  &  Cobb,  for  plaintiff. 
C.  H.  LewiSj-for  defendants. 

HISCOCK,  J.  The  lands  covered  by  this  mortgage  belonged  to  a 
former  wife  of  Oscar  Deline.  At  her  death  she  left  a  will  whereby, 
in  effect,  she  devised  a  life  estate  to  her  said  husband,  with  remain- 
der to  the  defendant  Willis  Deline,  who  is  an  infant  about  14  years 
old.  She  also,  by  said  will,  appointed  her  husband  "executor, 
•  *  *  with  full  power  and  authority  to  buy,  sell,  and  convey,  and 
lease  and  mortgage,  real  estate,  at  his  will  and  pleasure,  without  bail." 
Prior  to  the  execution  of  the  mortgage  in  question,  said  Oscar  Deline 
bad  executed  various  mortgages,  both  individually  and  as  executor, 
upon  all  or  part  of  the  premises  so  left  by  his  wife  and  involved  in 
this  action.  It  is  impossible  to  determine  for  what  purpose  the  pro- 
ceeds of  all  the  debts  secured  by  said  mortgages  had  been  used, 
or  that  said  mortgages  stood  as  security  for  his  individual  debts.  The 
original  mortgagee  in  the  present  mortgage,  Rosenthal,  had  been 
more  or  less  connected  as  mortgagee  and  otiierwise  with  those  mort- 
gages. So  far  as  any  accurate  inference  is  permissible  in  this  case, 
it  iB  that  the  present  mortgage  was  given  for  the  purpose  of  retiring 
in  part  one  of  those  former  mortgages.  If  that  inference  is  not  drawn, 
none  other  can  be,  as  to  the  use  or  application  of  any  proceeds  of  the 
mortgage  now  under  consideration.  Upon  the  trial,  defendants 
sought  to  give  evidence  by  Alice  Deline,  lie  wife,  that  when  she  and 
her  husband  executed  this  mortgage,  {1,000  was  paid  to  the  deceased 
mortgagee,  Rosenthal,  for  bonus  or  usury.  It  is  undisputed  that  the 
notes  and  collateral  were  transferred  to  plaintiff's  testator  before 
maturity  of  the  former. 

Upon  these  principal  facts,  I  am  led  to  a  judgment  in  favor  of  plain- 
tiff through  the  following  conclusions:  Alice  Deline  was  not  a  com- 
petent witness  to  the  alleged  usurious  transaction  with  Rosenthal. 
She  was  a  party  to  that  transaction,  and  is  interested  in  the  event  of 
the  suit,  within  the  prohibitions  of  the  Code.  Even  if  she  should  be 
considered  as  having  withdrawn  her  defense  upon  the  trial,  as  sug- 
gested, then  she  would  still  be  interested.  The  judgment  ask^ 
against  her  here  is  for  deficiency  after  sale  of  the  premises.  If  the 
mortgage  is  void  for  usury,  so  that  there  can  be  no  sale,  she  escapes 
the  possibility  of  judgment.  Moreover,  she  is  a  party  maker  to  the 
notes  covisred  by  this  mortgage.  A  judgment  in  this  action  that  said 
mortgage  and  notes  were  void  for  usury  would  be  an  adjudication 
which  would  bar  any  prosecution  of  the  notes  against  her.    Even  if 
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her  evidence  should  stand,  I  should  be  unwilling  to  hold  that  a  bonus 
of  fl^OOO  was  paid  upon  a  loan  of  12,500  for  three  months^  which  is 
the  only  basis  upon  which  usury  could  be  found. 

Passing  to  the  other  defense  of  violation  of  trust  by  Oscar  Deline, 
as  against  the  infant,  I  believe  that  a  proper  construction  of  his  wife's 
will  is  that  the  pow^r  of  sale  given  to  him  was  to  be  exercised  for 
the  benefit  of  the  infant,  not  that  the  infant  took  a  remainder  subject 
to  defeat  by  the  exercise  of  the  power.  If,  therefore,  this  mortgage 
was  given  in  violation  of  the  purpose  of  that  power,  it  would  be  void 
if  Rosenthal  knew  it,  or  knew  of  facts  which  should  have  put  him 
upon  an  inquiry  that  would  have  disclosed  it.  I  am  unable,  upon  the 
proofs,  to  find  either  of  these  conditions.  The  mortgagee  was  not 
responsible  in  the  first  instance  for  the  correct  application  of  the  pro- 
ceeds of  the  mortgage  as  between  Deline,  trustee,  and  the  infant, 
and  there  is  no  legal  evidence  that  he  knew,  or  should  have  known, 
that  the  proceeds  were  to  be  misapplied,  if  that  was  done.  As  stated 
before,  the  present  mortgage  seems  to  have  been  given  for  the  purpose 
of  retiring,  in  whole  or  part,  another  mortgage  held  by  another  mort- 
gagee on  the  premises  belonging  in  remainder  to  the  infant.  A  provi- 
sion, if  desired,  may  be  inserted  in  the  findings  and  judgnient  that  the 
same  shall  not  be  a  bar  to  any  proceedings  for  an  accounting,  between 
defendants  and  the  estate  of  said  Rosenthal,  of  their  transactions* 

Ordered  accordingly. 


LBCOUR  v.  IMPORTERS'  &  TRADERS'  NAT.  BANK  et  al. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    March  7,  1899.) 

Evidence— Admissions  of  Attorney—Hearsay 

Admissions  of  an  attorney  as  to  his  client's  liability,  based  on  informa- 
tion  received  from  his  client,  are  not  competent  against  the  attorney  in  an 
action  against  him  on  the  same  debt 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Aimee  R  Lecour,  as  administratrix  of  the  estate  of  Eugene 
H.  Lecour,  deceased,  against  the  Importers'  &  Traders'  National  Bank 
and  Abram  Kling.  There  was  a  judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

Argued  before  GOODBICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWABD,  J  J. 

Abram  KUng,  for  appellants. 
Marshall  B.  Clarke,  for  respondent 

CULLEN,  J.  This  action  was  brought  for  the  conversion  of  a 
check  for  17,891.72,  drawn  to  the  order  of  plaintiff's  intestate,  Eugene 
H.  Lecour,  as  executor  of  Joseph  Houpert,  by  the  chamberlain  of  the 
city  of  New  York.  It  was  the  amount  awarded  to  the  payee,  as 
holder  of  a  second  mortgage,  in  proceedings  for  the  distribution  of 
surplus  moneys.  In  that  proceeding  one  Edmond  Huerstel  was  the 
attorney  for  the  payee  of  the  check.  Huerstel  indorsed  the  check  in 
the  name  of  the  payee,  and  delivered  it  to  the  defendant  Kling,  who 
gave  his  own  check  for  the  same  amount  to  Huerstel's  order.    Klinp: 
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deposited  the  chamberlain's  check  with  the  defendant  the  Importers' 
&  Traders'  National  Bank,  who  collected  it  through  the  clearing  house 
from  the  Manhattan  Bank,  on  which  it  was  drawn.  The  defendants 
claimed  that  Huerstel  had  authority  from  Lecour  to  indorse  the 
check,  and  that  the  money  was  paid  over  to  Lecour.  These  allegations 
the  plaintiff  denied.  The  learned  referee  found  with  the  plaintiff 
that  the  check  was  indorsed  without  authority,  and  that  its  amount 
had  never  been  paid  over  to  the  i>ayee. 

In  our  view,  the  evidence  was  sufficient  to  support  the  referee's 
decision;  but  this  it  is  unnecessary  to  discuss,  as  we  think  a  fatal 
error  was  committed  in  the  reception  of  evidence.  Huerstel  for  some 
reason  was  called  as  a  witness  by  the  plaintiff.  At  the  instance  of 
the  defendants,  Huerstel  testified  that  he  had  authority  from  his 
client  to  indorse  the  check.  It  is  very  doubtful  whether  Huerstel 
was  a  comi)etent  witness  as  to  this  fact,  Lecour  having  died  before 
the  time  of  the  trial.  However,  no  objection  was  made  by  the  plain- 
tiff to  this  testimony.  Still,  Huerstel  was  an  interested  witness,  with 
every  motive  to  testify  so  as  to  acquit  himself  of  the  charge  of  forgery, 
and  the  referee  was  not  bound  to  believe  his  evidence.  The  defend- 
ants also  put  in  evidence  accounts  filed  by  Lecour  in  the  courts  of 
New  Jersey,  in  which  state  his  letters  testamentary  had  been  issued, 
tending  to  show,  as  claimed,  that  he  had  on  hand  the  funds  repre- 
sented by  the  check,  liese  accounts  were  not  conclusive  on  the 
plaintiff,  for  the  defendants  were  not  parties  to  the  proceeding  in 
which  they  were  rendered.  Still  they  were  competent  evidence  in 
the  nature  of  admissions,  good  for  whatever  the  referee  might  find 
they  were  actually  worth.  In  this  state  of  the  defendants'  proof,  the 
plaintiff  was  allowed  to  prove  conversations  between  the  attorney 
for  Lecour  in  his  lifetime  and  the  defendant  lOing,  the  effect  of  which, 
as  claimed,  was  substantially  an  admission  by  Kling  of  Huerstel's 
liability.  It  appears  that  Lecour  had  instituted  criminal  proceedings 
of  some  kind  against  Huerstel.  The  defendant  Kling  was  an  attor- 
ney at  law.  Whether  he  actually  appeared  in  court  on  these  pro- 
ceedings, as  the  counsel  of  Huerstel,  the  record  does  not  show.  But 
it  is  plain  that  he  had  negotiations  on  Huerstel's  behalf  with  the 
lawyers  for  Lecour.  In  these  conversations  Lecour's  attorneys  re- 
peatedly asserted  Huerstel's  liability  for  the  moneys  paid  in  the  sur- 
plus proceedinga  Kling  did  not  deny  this  chaise,  but  sought  adjourn- 
ments and  delay,  and  made  propositions  for  an  extension  of  time,  to 
enable  Huerstel  to  pay  the  claim.  It  is  unnecessary  to  state  these 
eonversatioBS  in  detail.  Substantially,  Kling  admitted  the  existence 
of  the  claim  against  Huerstel ;  not,  indeed,  by  any  affirmative  state- 
ment to  that  effect,  but  by  failing  to  deny  it,  and  proposing  a  method 
for  its  payment  or  discharge.  The  question  is  whether  an  admission 
of  this  <±aracter  is  competent  evidence  against  Kling  in  a  suit 
against  him  personally.  It  must  be  remembered  that  at  this  time 
no  claim  whatever  was  either  made  or  suggested  against  Kling.  In 
the  negotiation  Kling  seems  to  have  acted  solely  as  the  attorney  or 
representative  of  Huerstel.  There  was  no  question  on  the  trial  as 
to  the  disposition  of  the  check  in  suit.  The  only  questions  were  (1) 
the  authority  of  Huerstel  to  indorse  the  check,  and  (2)  whether  he 
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had  accounted  to  his  client,  the  payee,  for  its  proceeds.  As  to  nei- 
ther of  these  facts  did  Kling  have  any  personal  knowledge.  There- 
fore, whatever  admissions  he  made  in  the  negotiation  must  be  as- 
sumed to  have  been  based  on  the  information  received  by  him  from 
his  client,  Huerstd.  Mr.  Greenleaf  says  (1  Greenl.  Ev.  §  202)  that 
it  is  questionable  whether  admissions  containing  matter  stated  as 
mere  hearsay  are  admissible  in  evidence,  but  the  law  on  the  subject 
seems  settled  in  this  state.  In  Stephens  v.  Vroman,  16  N.  Y.  381,  it 
was  held  that  a  statement  made  by  the  plaintiff  of  facts  that  third 
parties  had  told  him  concerning  the  matter  in  controversy  could  not 
be  given  in  evidence  against  him  as  an  admission.  In  Mayor,  etc., 
V.  Fay,  53  Hun,  553,  6  N.  Y.  Supp.  400,  it  was  held  that  statements 
contained  in  a  verified  pleading  in  another  action,  when  made  on  in- 
formation and  belief,  were  not  competent  evidence  as  admissions, 
though  it  was  conceded  that,  had  the  allegations  been  made  on  posi- 
tive knowledge,  the  rule  would  have  been  otherwise.  Cook  v.  Barr, 
44  N.  Y.  156.  In  Shaddock  v.  Town  of  Clifton,  22  Wis.  114,  it  was 
held  that  where  a  matter  was  stated  as  a  fact,  even  though  the  party 
stating  it  had  not  personal  knowledge  of  the  subject,  it  was  compe- 
tent evidence  as  an  admission,  though  it  is  conceded  the  rule  would  be 
otherwise  if  the  statement  had  been  made  as  a  matter  of  hearsay. 
To  the  same  effect  is  Chapman  v.  Railroad  Co.,  26  Wis.  295.  We 
are  of  opinion  that,  even  within  the  rule  as  declared  in  Wisconsin 
(which  we  think  correct, — ^Reed  v.  McCord,  18  App.  Div.  387,  46  N.  Y. 
Supp.  407),  the  evidence  given  in  this  case  was  incompetent  Kling 
did  not  aflfirmatively  state  that  his  client  had  converted  the  check  or 
failed  to  account  to  the  payee  for  its  proceeds.  The  admission  was 
a  matter  of  inference  from  his  failure  to  deny  the  claim  made  by  the 
other  side  and  his  proposal  for  its  payment  or  settlement.  In  such  a 
negotiation,  a  declaration  by  Kling  that  all  he  knew  of  the  client's 
liability  was  information  received  from  the  client,  and  that  he  was 
without  personal  knowledge  on  the  subject,  would  seem  unnatural 
and  unnecessary.  We  think  it  would  be  both  unfair  and  dangerous 
to  hold  admissions  of  this  character,  as  to  matters  of  which  he  has 
no  personal  knowledge,  made  by  a  lawyer  in  the  affairs  of  his  client, 
admissible  against  him.  Would  what  the  counsel  said  in  sunmiing 
the  cause  up  to  the  jury  be  competent  evidence  against  him?  We 
apprehend  that  no  one  would  seriously  maintain  such  a  proposition, 
and  we  think  the  same  principle  applies  to  the  present  case.  It  may 
be  that  the  referee  would  have  come  to  the  same  conclusion  even 
without  this  objectionable  evidence.  But,  the  action  being  at  law,  we 
must  assume  that  the  appellants  have  been  prejudiced  by  the  in- 
competent evidence. 

The  judgment  should  be  reversed,  and  a  new  trial  granted  before 
a  new  referee,  to  be  appointed  at  special  term,  costs  to  abide  the  event 
of  the  action.    All  concur. 
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(25  Misc.  Bep.  638.) 

In  re  LYMAN. 

(Supreme  Oourt,  Special  Term,  Onondaga  County.    December,  1896.) 

Irtozicatiko  Liquors— Illegal  Sale. 

One  violates  his  tax  certificate  authorizing  sale  of  liquor,  no  part  of 
It  to  be  drunk  "on  the  premises,  •  •  •  or  in  any  outbuilding,  yard, 
or  booth  or  garden  appertaining  thereto,  or  connected  therewith,"  where 
he  sells  liquor  to  be  drunk  on  his  piazza,  his  premises  consisting  of  a 
two-story  building,  the  upper  story  projecting  beyond  the  lower,  thus 
roofing  and  inclosing  the  piazza  on  the  front,  which  adjoined  and  led  to 
the  lower  story,  where  was  his  place  of  business,  though  such  piazza 
was  on  state  land,  and,  while  being  the  usual,  if  not  the  only,  means  of 
approach  to  his  place  of  business,  was  sometimes,  by  his  license,  and 
without  compensation,  used  by  others  as  a  place  of  temporary  deposit 
of  tools  or  goods. 

Petition  by  Henry  H.  Lyman,  state  commissioner  of  excise,  for  an 
order  revoking  and  canceling  liquor  tax  certificate  No.  31,357,  issued 
to  Jacob  Dieffenbacker.     Granted. 

Mead  &  Stranahan,  for  petitioner. 
E.  La  Grange  Smith,  for  defendant 

mSCOCK,  J.  The  following  facts  are  undisputed:  The  defend- 
ant took  out,  and  at  the  time  of  the  occurrences  hereinafter  mentioned 
held,  a  liquor  tax  certificate  which  authorized  him  to  trafidc  'Hn  liquors 
in  quantities  less  than  five  wine  gallons,  no  part  of  which  shall  be  drunk 
on  the  premises  where  sold,  or  in  any  outbuilding,  yard,  or  booth  or 
garden  appertaining  thereto  or  connected  therewith."  His  premises 
consisted  of  a  2i-story  frame  building  situate  adjacent  to  the  towpath 
of  the  canal.  The  upper  story  projected  beyond  the  lower  one,  thus 
roofing  and  inclosing  a  piazza  upon  the  front,  which  adjoined  and  led 
to  the  lower  one.  La  this  lower  one  was  defendant's  store  and  place 
of  business,  wherein  he  had  a  bar.  This  piazza  was  sometimes  used 
by  state  authorities  or  others  as  a  place  of  temporal^  deposit  of  tools 
or  goods,  but  it  was  the  usual,  if  not  only,  means  of  approach  to  de- 
fendant's place  of  business.  Upon  one  or  more  of  the  occasions  in 
question,  agents  of  the  excise  department  stepped  up  to  defendant's 
bar,  and  ai^ed  for  and  received  glasses  of  whisky,  which  they  were 
told  to  and  did  step  out  upon  the  piazza  and  drink,  then  returning  to 
the  bar  and  paying  therefor.  This  course  of  business  had,  it  is 
stated  in  defendant's  brief,  been  commonly  pursued  by  him  for  two 
years.  In  addition  to  these  facts,  it  is  claimed  by  defendant  that 
this  piazza  was,  in  whole  or  part,  upon  state  land,  and  by  the  petitioner 
tbat  some  of  the  liquor  was  drunk  at  the  bar,  and  not  upon  the  piazza. 
I  propose  to  consider  the  case  upon  the  latter  point,  however,  in  the 
aspect  most  favorable  to  the  defendant.  He  urges  that  the  piazza 
was  not  part  of  his  premises,  and  was  not  any  ^'outbuilding,  yard, 
booth,  or  garden  appertaining  thereto  or  connected  therewith." 
This  contention,  however,  seems  to  call  for  altogether  too  narrow 
a  constmction  of  the  statute.  No  reasoning  can  make  it  much  plainer 
than  the  mere  statement  of  the  facts  does  that  this  piazza  was  con- 
nected with,  and  used  as,  and  was  a  part  of,  defendant's  premises. 
If  it  was  upon  the  state  land,  removal  thereof  could  perhaps  be  en- 
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forced;  but  nntil  that  was  done,  and  certainly  as  against  everybodj 
except  the  state,  proceeding  in  a  lawful  manner,  it  was  within  the 
possession  of,  and  under  the  control  of,  defendant.  The  fact  that  by 
his  license,  and  without  compensation,  others  were  occasionally  per- 
mitted to  use  it,  was  not  sufficient  to  destroy  this  proprietorship.  The 
prayer  of  the  petition  is  therefore  granted,  with  costs. 
Petition  granted,  with  costs. 


(25  Misc.  Rep.  660.) 

HAVANA  CITY  RY.  CO.  et  aL  v.  CEBALLOS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1808.) 

1.  Attorneys— Authority  for  Commencing  Action. 

On  motion  for  information  as  to  authority  of  attorneys  to  commence 
action  in  name  of  a  corporation  of  another  state,  the  question  whether 
it  has  ceased  to  exist  under  the  laws  of  that  state,  or  whether  the  person 
alleged  to  be  its  president  and  trustee,  and  to  have  given  them  authority, 
is  such,  or,  being  such,  has  power  to  authorize  commencement  of  the  ac- 
tion, cannot  be  considered. 

8.  Discovery— Residence  of  Plainthpfs. 

Where  aU  but  one  of  the  plaintiffs  are  admitted  to  be  nonresidents, 
and  he  does  not  appear  to  be  a  necessary  party,  and  his  address  is  given 
generally  as  in  the  ''city,  county,  and  state  of  New  Yoric,"  and  defendants' 
affldayits  show  that  they  have  exhausted  the  usual  methods  of  finding 
him,  without  success,  they  are  entitled  to  disclosure  as  to  the  particulars 
ot  his  residence. 

Action  by  the  Havana  City  Bailway  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  West  Virginia,  and  others, 
against  Juan  M.  Ceballos  and  others.  Defendants  move  that  plain- 
tiffs' attorneys  be  compelled  to  disclose  their  authority  for  com- 
mencing the  action  in  the  name  of  the  corporation,  and  the  addresses 
and  places  of  residence  of  the  individual  plaintiffs,  and  that,  if  they 
are  nonresidents,  security  for  costs  be  given.     Granted  in  part. 

Kisch  &  Roberts,  for  plaintiffs. 
Adams  &  Adams,  for  defendants. 

SCOTT,  J.  I  cannot,  on  this  motion,  consider  the  question  wheth- 
er or  not  the  Havana  City  Bailway  Company  has  ceased  to  exist  under 
the  laws  of  West  Virginia.  Although  it  may  hare  failed  to  pay  its 
taxes,  and  has  thereby  subjected  itself  to  the  forfeiture  of  its  charter, 
there  is  grave  doubt  whether  that  contention  can  prevail  in  the  pres- 
ent action.  Lumber  Co.  v.  Ward,  30  W,  Va.  43,  3  S.  E.  227.  If  it 
can  be  maintained,  it  must  be  raised  by  answer.  The  attorneys  for 
the  plaintiffs  show  that  their  authority  to  represent  the  plaintiff  cor- 
poration is  derived  from  Hugh  Alexander,  who  is  alleged  to  be  its 
president,  and  the  trustee  for  its  stockholders.  Whether  he  is  in 
fact  such  president  and  trustee,  or  whether,  being  president  and 
trustee,  he  had  power  to  authorize  the  commencement  of  the  action, 
are  questions  which  do  not  arise  on  the  present  motion,  which  is  di- 
rected solely  to  obtaining  information.  The  residence  of  Hugh  Alex- 
ander is  also  given  with  suflftcient  particularity.  To  this  extent  the 
defendants'  demand  for  information  is  already  complied  with.     Not 
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80,  however,  as  to  the  plaiotifF  Sweeney.  A  careful  reading  of  the 
complaint  does  not  show  that  he  is  a  necessary  party  to  the  action, 
and  it  is  doubtful  whether  he  is  even  a  proper  party.  His  residence 
is  given  very  generally  as  being  in  the  "city,  county,  and  state  of  New 
York."  The  affidavits  show  that  the  defendants  have  exhausted  all 
the  usual  methods  of  finding  him,  if  he  is  a  resident  of  this  city,  but 
withoat  success.  It  can  do  the  plaintiffs  no  harm  to  disclose  the 
particulars  as  to  Mr.  Sweeney's  residence,  unless,  indeed,  as  was  inti- 
mated upon  the  argument,  he  has  been  joined  as  plaintiff-  merely  to 
obviate  giving  security  for  costs,  the  other  plaintiffs  being  admittedly 
nonresidents.  If  any  such  purpose  exists,  the  defendants  are  cer- 
tainly entitled  to  such  information  as  will  enable  them  to  ascertain, 
and,  if  necessary,  test,  the  fact  of  his  residence. 

Motion  granted  to  the  extent  of  requiring  plaintiffs'  attorneys  to 
furnish  to  defendants'  attorneys  the  address  and  place  of  residence  of 
the  plaintiff  Eugene  Sweeney.     No  costs.     Settle  order  on  notice. 


KARLSON  V.  HEALY. 

(Snpreme  Court,  Appellate  Division,  Second  Department    March  7,  1890.) 

Injury  to  Tenant— Dangerous  Premises. 

On  the  roof  of  a  t€$nement  house  was  a  flooring  of  slats  with  poles  for 
drying  clothes,  such  place  being  the  only  one  provided  by  the  landlord 
for  that  purpose.  For  weelis  some  of  the  slats  had  been  rotten,  and 
others  broken,  such  condition  being  known  to  the  landlord.  Plaintiff, 
a  tenant,  while  drying  clothes,  was  Injured  by  a  slat  breaking,  the  slat 
not  beiBg  previously  broken.  Held,  that  plaintiff's  knowledge  of  the 
condition  of  the  flooring  did  not,  as  matter  of  law,  make  the  continued  use 
of  the  roof  contributory  negligence. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Karolina  W.  Karlson  against  James  B.  Healy.  Prom  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Henry  M.  Dater,  for  appellant. 
Edwiurd  M.  Orout,  for  respondent 

WHJARD  BARTLETT,  J.  The  determination  of  this  appeal  de- 
poids  on  the  question  whether  the  trial  court  was  justified  in  dis- 
missing the  complaint  on  the  ground  that  the  plaintiff  had  been  guilty 
of  contributory  negligence.  The  plaintiff  and  her  husband  were 
tenants  in  an  apartment  house  owned  by  the  defendant  Upon  the 
roof  of  the  building  was  -a  fenced  flooring  of  slats,  with  poles  erected 
thereon,  for  the  use  of  the  tenants  in  drying  clothes.  The  plaintiff 
was  injured,  while  hanging  out  her  wash,  by  falling  through  this 
flooring  in  consequence  of  the  breaking  of  a  slat  upon  which  she 
stepped.  There  was  abundant  evidence  that  this  roof  flooring  had 
been  in  a  bad  condition  for  weeks  before  the  accident,  some  of  the 
slats  being  rotten,  and  others  broken,  and  that  the  landlord  had  been 
repeatedly  informed  of  the  defects,  and  had  promised  to  have  them 
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repaired.  That  the  plaintiff  was  aware  of  the  condition  of  the  roof 
wag  also  clearly  established.  This  fact,  however,  did  not  make  it 
contribatory  negligence,  as  matter  of  law,  on  her  part,  to  continne  to 
use  it,  so  long  as  it  appeared  to  her  that  she  might  safely  do  so  with  the 
exercise  of  care.  The  learned  counsel  for  the  respondent  argues  that 
there  is  no  proc^  that  this  roof  was  the  sole  place  for  drying  clothes, 
or  that  there  were  no  other  means  in  the  building  for  that  purpose. 
The  plaintiff,  however,  testified  thus:  "The  arrangements  made  for 
hanging  clothes  on  those  premises  were  that  we  had  to  take  the  clothes 
on  the  roof,  and  dry  them  on  the  roof."  We  think  it  might  be  in- 
ferred from  this  statement  that  no  other  place  had  been  provided  by 
the  landlord.  The  plaintiff's  testimony  further  indicates  that  she 
was  acting  with  prudence  and  circumspection  at  the  time  she  was  hurt. 
The  slat  which  gave  way  under  her  was  not  previously  broken.  Its 
appearance  was  like  that  of  the  other  slats.  "I  walked  very  carefully," 
she  says,  "we  have  to  be  very  careful  when  we  have  to  be  up  there, 
because  I  was  afraid;  and  I  was  very  careful  when  I  was  up  there 
that  I  should  not  fall."  As  Judge  Bradley  said,  in  Peil  v.  Beinhart, 
127  N.  Y.  381,  27  N.  E.  1077:  "While  the  question  may  have  been  a 
close  one  of  fact,  it  could  not  properly  be  held,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory  negligence."  In  the  case 
cited  the  tenant  was  injured  by  falling  on  a  stairway  common  to  the 
occupants  of  the  defendant's  tenement  house,  and  the  same  rule  of 
liability  applies  to  a  landlord  in  respect  to  negligence  in  the  main- 
tenance of  a  slatted  roof  provided  for  the  use  of  his  tenants  in  drying 
their  clothes.  Alperin  v.  Earle,  55  Hun,  211,  8  N.  Y.  Supp.  51.  It 
was  error  to  dismiss  the  complaint  in  this  case,  and  the  judgment 
should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;   costs  to  abide  the  event.    AH 
concur. 


(26  Misc.  Rep.  .38.) 

BLISS  et  al.  v.  WINTERS  et  al. 

(Supreme  Court,  Special  Term,  New  York  Oounty.    January,  1899.) 

Plbadino— Cross  Demands  between  Defendants. 

Where,  in  answer  to  a  complaint  alleging  that  one  defendant,  a  man 
of  35  years,  and  legal  adviser  to  a  woman  of  70,  of  unsound  mind  and 
feeble  health*,  intending  to  get  her  property,  induced  her  to  marry  him. 
and  to  convey  and  wiU  it  to  him  without  consideration,  and  seeking  to 
set  aside  the  will  and  conveyance,  the  other  defendants  admit  the  allega- 
tions, and  attack  the  validity  of  the  marriage,  this  introduces  a  new  cause 
of  action,  as  against  the  other  defendant,  which  will  be  stricken  out  on 
motion,  since,  under  Code  Civ.  Proc.  9  521,  defendants  cannot  litigate, 
as  between  themselves,  independent  cross  demands,  not  connected  with 
the  cause  set  forth  in  the  complaint 

Suit  by  Emily  A.  Bliss  and  others  against  Byram  L.  Winters  and 
others.     Motion  to  strike  out  part  of  answer.     Sustained. 

Hobbs  &  GifFord,  for  the  motioa 
Arnow  &  Cryer,  opposed, 

OILDERSLEEVE,  J.     The  complaint  aUeges  that  the  defendant 
Winters,  being  a  man  of  35  years  of  age  and  the  legal  adviser  of 
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one  Annie  Marie  Hunt,  a  woman  of  over  70  years  of  age,  of  un^ 
sound  mind  and  feeble  physical  health,  and  ^^contriving  and  intendii^;, 
by  taking  advantage  of  her  weakness,  physical  infirmities,  and  cre- 
dulity, to  get  from  her  all  of  her  property,  induced  or  persuaded  her 
to  marry  him,  and  then,  as  her  counselor  and  legal  adviser,  by  fraud 
and  undue  influence,  and  knowing  her  to  be  of  unsound  mind  and  with- 
out sofBcient  capacity  to  make  a  will,"  induced  her  to  make  a  will 
leaving  to  him  all  her  fortune,  and  also  persuaded  her,  by  fraud  and 
undue  influence,  to  convey  to  him  real  estate  of  great  value,  without 
consideration,  and  to  give  him  a  bill  of  sale  of  a  large  amount  of 
personal  property,  without  consideration;  and  the  complaint  de- 
mands that  the  will,  the  conveyance,  and  the  bill  of  sale  be  declared 
void,  and  asks  for  an  injunction  and  an  accounting.  The  answer  of 
the  defendants  Odell  and  Baisley  admits  each  and  every  allegation  of 
the  complaint,  except  that  said  Annie  Marie  Hunt  was  married  on 
September  25, 1894,  to  the  defendant  Winters,  as  to  which  allegation 
they  deny  any  knowledge  or  information  suflacient  to  form  a  belief. 
They  repeat  and  allege  each  and  every  allegation  of  the  complaint 
as  modified  by  this  denial,  and  they  allege  that  the  defendant  Winters, 
knowing  and  taking  advantage  of  the  feeble  mental  and  physical  con- 
dition of  the  said  Annie  Marie  Hunt,  and  of  the  fact  that  he  was  her 
legal  adviser,  by  trick,  fraud,  device,  and  scheme,  induced  her  to  go 
through  a  form  of  marriage  with  him,  notwithstanding  the  fact  that 
he  was  only  35  years  of  age  while  she  was  over  70  years  of  age.  The 
answer  demands  affirmative  judgment  that  the  said  marriage  between 
the  defendant  Winters  and  Annie  Marie  Hunt  be  declared  void  and 
of  no  effect,  and  also  demands  judgment  for  the  relief  prayed  for  in  the 
complaint.  The  defendant  Winters,  being  served  with  a  copy  of  the 
answer,  under  section  521  of  the  Code,  makes  this  motion  that  the 
allegation  as  to  the  fraudulent  marriage  and  the  prayer  for  its  annul- 
ment be  stricken  out  as  redundant  and  irrelevant,  and  as  constituting 
a  new  cause  of  action  not  connected  with  any  cause  of  action  stated 
in  the  complaint,  and  as  not  forming  a  proper  issue  to  be  tried  between 
co-defendants  in  this  action. 

It  is  well  settled  that,  under  the  provisions  of  section  521  of  the 
Code,  defendants  in  an  action  are  not  authorized  to  litigate,  as  be- 
tween themselves,  independent  cross  demands  not  connected  with  the 
cause  of  action  set  forth  in  the  complaint.    See  Trust  Co.  v.  Cuthbert, 
87  Hun,  339,  34  N.  Y.  Supp.  300 ;  &nith  v.  Hilton,  50  Hun,  236, 2  N.  Y. 
Sapp.  820.    This  validity  of  the  alleged  marriage  between  the  de- 
fendant Winters  and  Annie  Marie  Hunt  has  no  bearing  upon  the  issues 
tendered  by  the  plaintiffs'  complaint  in  this  action.    Should  the  plain- 
tiffs succeed,  and  obtain  the  relief  demanded,  when  the  time  arrives 
for  the  distribution  of  the  property  the  validity  of  the  marriage  may 
be  an  important  question.    We  may  say,  however,  in  passing,  that 
the  marriage  was  personal  to  the  contracting  parties,  and,*  while  the 
machinations  to  which  defendant  resorted  to  induce  the  marriage 
might  have  furnished  grounds  for  complaint  on  the  part  of  the  wife, 
if  pnma  fbcie  legal  it  is  not  within  the  province  of  the  nephews  and 
nieces  to  assail  the  contract  upon  the  grounds  urged.    The  circum- 
stances of  the  marriage  may  be  competent  evidence  upon  the  trial 
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herein,  although  the  validity  of  the  marriage  does  not  affect  the  is- 
sues. We  do  not  think  it  can  be  said  that  the  facts  set  forth  in  the 
complaint  grew  out  of,  or  resulted  from,  the  marriage.  It  may,  how- 
ever, be  claimed  and  shown  that  it  was  one  of  the  steps  taken  by  de- 
fendant Winters  to  acquire  the  property  in  the  manner  described  id 
the  complaint.  I  am  of  opinion  that  the  allegations  of  the  answer  to 
which  objection  is  made  are  not  authorized  by  any  section  of  the  Code 
empowering  the  court  to  determine  the  ultimate  rights  of  co-de- 
fendants as  between  themselves.  The  motion  should  be  granted,  with 
|10  to  the  defendant  Winters. 
Motion  granted,  with  flO  to  defendant  Winters. 


PEOPLE  ex  rel.  BKUSH  v.  NEW  YORK  SUBURBAN  WATER  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department.    March  7,  1899.) 

1.  Mandamus  to  Water  Company. 

Where  a  water  company  is  under  contract  to  furnish  water  to  the  in- 
habitants of  a  city,  mandamus  is  a  proper  remedy  by  an  inhabitant  to 
compel  the  company  to  furnish  him  with  pure  water. 

2.  Same. 

Mandamus  is  a  proper  remedy  to  compel  a  water  company  to  furnish 
water  at  reasonable  rates. 

Appeal  f roln  special  term,  Westchester  county. 

Complaint  by  the  people,  on  the  rdation  of  Edward  F.  Brash,  for  a 
writ  of  mandamus  to  compel  the  New  York  Suburban  Water  Com- 
pany to  furnish  relator  with  pure  water,  and  on  reasonable  terms. 
From  a  judgment  overruling  a  demurrer  to  the  alternative  writ,  de- 
fendant appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J,,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Abram  J.  Dittenhoefer  (L  M.  Dittenhoefer,  on  brief),  for  appellant. 
Roger  M.  Sherman,  for  respondent 

CULLEN,  J.  The  appellant  is  a  water  company,  incorporated  under 
the  general  statute,  and  under  a  contract  with  the  city  of  Mt.  Vemoa 
to  furnish  a  supply  of  water  to  the  inhabitants  of  that  city.  The  re- 
lator, an  inhabitant  of  Mt.  Vernon,  on  a  complaint  that  the  appellant 
failed  to  furnish  him  and  the  other  inhabitants  of  the  city  with  pure 
water;  that  it  charged  exorbitant  prices  for  the  water  furnished; 
that,  instead  of  charging  for  the  water  according  to  the  quantity  con- 
sumed, it  fixed  its  charges  according  to  the  number  of  taps,  faucete, 
or  openings  in  the  different  buildings;  and  that  it  required  payment 
of  its  water  charges  in  advance, — ^together  with  other  grievances 
unnecessary  to  enumerate, — obtained  an  alternative  writ  of  manda- 
mus directed  to  the  appellant,  requiring  it,  among  other  things,  to 
furnish  the  relator  pure  water  at  a  reasonable  rate,  to  be  fixed  accord- 
ing to  the  quantity  consumed,  and  not  to  be  paid  in  advance;  or  to 
show  cause  before  the  court  to  the  contrary.  Under  section  2076, 
Code  Civ.  Proc,  the  appellant  demurred  to  these  grievances  as  ijisuffi- 
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cient  to  authorize  the  issue  of  the  writ.  Prom  the  judgment  of  the 
special  term  overruling  the  demurrer,  this  appeal  is  taken. 

The  section  of  the  Code  cited  allows  a  demurrer  only  to  a  complete 
state  of  facts  which  state  a  separate  grievance.  The  appellant  claims 
that  four  grievances  are  recited:  (1)  Failure  to  furnish  pure  water; 
(2)  excessive  charge  for  the  water;  (3)  that  the  charge  is  based  on 
taps  or  openings,  instead  of  consumption;  and  (4)  that  payment  is 
required  in  advance.  In  our  judgment,  there  are  but  two  distinct 
grievances:  (1)  That  the  water  is  not  pure,  and  (2)  that  the  appellant 
refuses  to  furnish  it  on  reasonable  tenhs;  the  charge,  the  way  it  is 
eomputed,  and  the  requirement  of  its  payment  in  advance,  being  but 
details  of  the  second  grievance.  This  view,  however,  makes  but  little 
difference  in  the  disposition  of  the  case. 

The  appellant's  main  contention  is  that  the  relator's  remedy  is  by 
an  action  at  law,  and  that  a  writ  of  mandamus  will  not  issue  to  redress 
the  grievances  complained  of.  We  think  the  authorities  are  to  the 
contrary.  In  Ee  McGrath,  56  Hun,  76,  9  N.  Y.  Supp.  168,  it  was  held 
that  mandamus  would  issue  to  compel  a  water  company  to  furnish 
water.  It  was  there  said  by  Justice  Landon,  citing  People  v.  New 
York,  L.  E.  &  W.  B.  Co.,  104  N.  Y.  58,  9  N.  E.  856,  and  People  v. 
New  York  Cent  &  H.  K.  R  Co.,  28  Hun,  543: 

"The  respondent  Is  a  coiporation,  undertalcing,  In  view  of  Its  franchises 
of  a  public  character,  and  expressly  charged  with  the  duty,  to  perform  a  cer- 
tain serv^ice  to  aU  who  pay  certain  fees  or  rates  therefor,  and  can  therefore 
be  eompelled  by  mandamus  to  perform  such  service." 

The  undertaking  or  obligation  of  the  appellant  is  to  furnish  pure 
water,  and,  if  it  can  be  compelled  Iff  mandamus  to  furnish  water  at 
all,  we  do  not  see  why  it  cannot  equally  be  compelled  by  that  writ 
to  furnish  pure  water. 

The  appellant's  next  claim  is  that  the  relator  cannot  be  relieved  from 
the  payment  of  exorbitant  charges  in  this  proceeding,  but  he  must 
pay  the  charges,  whatever  the  appellant  may  fix,  and  seek  redress  by 
a  suit  at  law  to  recover  the  excessive  amounts  exacted  from  him. 
We  know  no  good  reason  for  holding  such  a  rule.  In  many  cases 
where  state  legislatures  have  sought  to  compel  public  corporations, 
such  as  carriers,  water  companies,  and  the  like,  to  render  service  for 
inadequate  or  ruinous  prices  or  rates,  the  enforcement  of  the  law  pre- 
scribing such  rates  has  been  enjoined  by  the  federal  courts,  and  the 
corporations  not  left  to  seek  a  remedy  by  suing  the  shipper  or  party 
receiving  the  service  in  an  action  at  law  for  a  reasonable  compensa- 
tion. We  think  the  same  rule  applies  equally  to  both  i>arties, — the 
corporations,  and  the  consumers  or  shippers.  If  one  party  is  entitled 
to  have  the  infliction  of  the  wrong  prevented,  and  not  merely  remitted 
to  a  suit  for  damages  after  the  wrong  has  been  committed,  the  other 
is  equally  so.  There  is  no  more  difficulty  in  determining  reasonable 
rates  in  a  mandamus  proceeding  than  in  an  equity  action.  The  esti- 
mate of  the  water  rate  by  taps  or  openings,  as  distinguished  from 
consumption,  may  or  may  not  be  unreasonable.  This  will  be  deter- 
mined by  the  evidence  on  the  trial.  The  same  is  true  of  the  require- 
ment that  the  water  rates  should  be  paid  in  advance.  If  the  compu- 
tation of  the  water  rates  by  openings  should  be  held  reasonable,  then 
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payment  in  adyance  would  seem  equally  reasonable,  because  the 
amount  the  consumer  is  liable  to  pay  is  definitely  ascertained  and 
fixed.  If,  howeyer,  such  method  of  fixing  the  wat^  rates  should  be 
held  unreasonable,  then  the  proyision  that  payment  should  be  made 
in  advance  would  also  be  unreasonable,  for  the  amount  of  the  consum- 
er's liability  would  be  undertermined.  Still,  in  the  latter  case  we 
think  it  plain  that  the  appellant  is  not  bound  to  sell  water  on  credit, 
but  may  require  a  reasonable  deposit  to  secure  the  payment  of  any  bill 
the  consumer  may  incur.  Howeyer  this  may  be,  as  already  stated, 
these  latter  matters  are  not  separate  grieyances,  but  only  details 
or  incidents  of  the  refusal  of  the  appellant  to  furnish  water  on  reason- 
able terms.  They  therefore  should  not  be  dealt  with  as  separate  sub- 
jects. 

The  judgment  appealed  from  should  be  affirmed,  with  costs,  with 
leaye  to  the  appellant  to  withdraw  his  demurrer  and  file  a  return,  on 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal.    All  concur. 


<25  Misc.  Rep.  864.) 

BNRI6HT  y.  FELLHEIMBR. 

(Supreme  Court,  Trial  Term,  New  York  Ck>unt7.    December*  189B.) 

1.  Rbplevin— Fraud— Intent  to  Decbivb. 

Plaintiff  in  replevin  based  on  rescission  of  a  contract  of  sale  induced  by 
actual  fraud  must  prove  an  intent  to  deceive. 

2.  Same— Innocent  Misrepresentations— Cobiplaint. 

Complaint  in  replevin,  based  on  rescission  of  a  sale  induced  by  innocent 
misrepresentations,  must  allege  that,  before  demand  for  the  property,  de- 
fendant knew  of  the  falsity  of  the  representations. 

Action  by  William  J.  Enright  against  Isidore  Fellheimer,  assignee, 
for  property  alleged  to  have  been  obtained  by  misrepresentation.  A 
request  to  charge  that  plaintiff  was  not  bound  to  show  an  actual  in- 
tent to  deceive  was  granted,  and  verdict  was  given  for  plaintiff.  De- 
fendant moves  for  new  trial.     Gk*anted. 

Oppenheim  &  Severence,  for  plaintiff. 
Blumenstiel  &  Hirsch,  for  defendant. 

DUORO,  J.  Upon  the  argument  a  question  was  presented  as  to 
whether  the  action  of  replevin  can  be  based  upon  the  rescission  of  a 
contract  of  sale  induced  by  innocent  misrepresentations.  It  does  not 
appear  that  this  question  has  been  passed  upon  authoritatively  in  this 
country.  In  England  such  an  action  is  maintainable.  This  may  be 
due  to  the  fact  that  since  the  judicature  acts  the  rules  of  equity  there 
prevail  over  those  of  law.  It  is  not,  however,  necessary  to  determine 
this  question,  as  the  ground  of  the  rescission  made  the  basis  of  this 
action  is  actual  fraud,  and  there  could  have  been  no  actual  fraud 
without  an  intent  to  deceive.  If  innocent  misrepresentations  could 
warrant  rescission,  and  resulting  rights  could  be  enforced  by  replevin, 
the  complaint  in  ^e  action  should  contain  an  allegation  that  the  de- 
fendant before  the  demand  knew  of  the  falsity  gI  the  representations. 
1  Bigelow,  Frauds,  410-412.  In  this  action  actual  fraud  must  be 
proved,  and  this  involves  the  proof  of  intent  to  deceive.     See  Kountze 
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r.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414;  Tied.  Sales,  §  160.  That  it 
is  pow  well  settled  that  there  can  be  no  fraud  without  dishonest  in- 
tention, see  Benj.  Sales  (Corbin's  Ed.)  §  429.  At  section  461a  will  be 
found  the  statement  that: 

'*At  CMnmon  law,  except  In  the  case  of  an  Innocent  misrepresentation  affect- 
ing the  substance  of  the  contract,  so  as  to  constitute  a  failure  of  consideration, 
the  buyer's  right  to  rescind  was  governed  by  the  same  considerations  as 
would  have  entitled  him  to  maintain  an  action  for  deceit.  But  It  seems  clear 
that,  to  obtain  reUef  hi  equity,  it  was  sufficient  for  the  buyer  to  prove  that 
the  representation  was  a  material  one,  inducing  the  contract,  and  was  false 
in  fact." 

At  one  time  there  was  doubt  whether  a  false  statement,  made  n^Ii- 
gentlj  and  on  insufficient  grounds,  but  with  belief  in  its  truth,  was 
actionable.  That  it  is  not  actionable  at  law,  see  Add.  Torts  (Smith's 
Ed.)  737;  Derry  v.  Peek,  14  App.  Cas.  337.  The  case  referred  to 
iKramerv.  Bjerrum,  19  App.  Div.  332,  46  N.  Y.  Supp.  496)  is  not 
pertinent.  The  learned  presiding  justice,  in  referring  to  representa- 
tions, had  in  mind  the  statements  alleged  to  have  been  made  by  the 
plaintiff,  and  not  the  representation  of  knowledge  which  was  inferred 
from  the  express  representation.  The  fraud  in  that  case  lay  in  the 
representation  that  plaintiff  had  knowledge,  and  it  was  necessary  to 
show  that  this  representation  was  made  with  intent  to  deceive,  and  so 
it  was  immaterial  whether  the  express  representation  was  intention- 
ally false.     The  requests  should  have  been  denied. 

Motion  granted. 


STEELE  V.  WELLS. 
(Pulton  County  Court    July  8,  1898.) 

1.  Justice  of  the  Peace— Practice— Losing  Jurisdiction. 

Under  Code  Civ.  Proc.  §  2934,  providing  that  "at  the  place,  and  within 
one  hour  after  the  time  specified  In  the  summons  for  the  return  thereof, 
pleading  of  the  parties  must  be  made  and  Issue  must  be  joined;    when 

•  both  parties  appear  upon  the  return  of  the  summons,  an  Issue  must  be 
joined  before  an  adjournment  Is  had,  except  when  the  defendant  refuses 
or  neglects  to  plead";  and  section  2959,  providing  that  "at  time  of  the 
return  of  the  summons,  or  the  joinder  of  issue,  but  at  no  other  time,  the 
justice  may  In  his  discretion  •  •  •  adjourn  the  trial,"— the  justice 
does  not  lose  jurisdiction,  where  the  case  is  called  at  11  a.  m.,  plaintiff 
alone  appearing,  and  is  held  open  tlU  1  p.  m.  of  that  day,  when  plaintiff 
alone  appeared,  and  filed  complaint,  and  court  is  then  held  open  tUl  6 
p.  m.  of  the  same  day,  when  plaintiff  alone  appears,  and  is  sworn  as  a 
witness,  and  thereafter,  on  the  same  day,  judgment  is  rendered. 

1  Same— Appbai/— Prescmptiok. 

It  win  be  presumed,  on  appeal  from  justice  of  the  peace,  the  contrary 
not  appearing,  that  he  held  the  case  open  the  proper  length  of  time. 

Appeal  from  justice  court. 

AiCtion  by  Chester  L.  Steele  against  Joacbin  R.  Wells.     From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

D.  H.  McFalls,  for  appellant. 
Emmet  Blair,  for  respondent 

KECK,  J.     The  judgment  herein  was  by  default.     The  appellant 
daims  that  the  judgment  must  be  reversed,  for  the  reasons  (1)  that 
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the  justice  lost  jarisdiction  in  the  case  to  render  the  judgment,  and  (2) 
because  he  did  not  wait  one  hour  after  6  p.  m.  before  the  taking  of  t^e 
evidence  submitted  by  the  plaintiff.     The  return  sets  forth  that: 

"On  the  return  day  of  the  summons,  to  wit,  the  8th  day  of  July,  1888,  said 
cause  wajB  duly  called  at  11  o'clock  *  *  *  of  that  day.  The  plaintiff  ap- 
peared In  person,  and  with  his  attorney,  Emmet  Blair.  There  was  no  ap- 
pearance on  the  part  of  the  defendant.  The  cause  was  held  oi)en  untU  1 
o'clock  p.  m.  of  that  day,  for  the  purpose  of  allowing  the  defendant  to  appear 
at  that  time.  At  1  o'clock  p.  m.  of  that  day  plaintiff  appeared  and  filed  with 
the  court  the  complaint  hereto  annexed.  The  defendant  did  not  appear. 
Court  held  open  untU  6  o'clock  p.  m.  of  that  day.  Plaintiff  appeared  again 
at  6  o'clock  p.  m.  Defendant  did  not  appear,  and  no  answer  was  filed  herein. 
The  cause  was  called,  and  plaintiff  was  sworn  as  a  witness  In  his  own  be- 
half." 

— ^And  thereafter  and  on  the  same  day  judgment  was  rendered. 

If,  by  the  action  of  the  justice,  jurisdiction  was  lost,  then  the  con- 
tention of  the  appellant  is  correct,  and  the  judgment  should  be  re- 
versed. 

Section  2934  of  the  Code  of  Civil  Procedure  provides  that: 

"At  the  place,  and  within  one  hour  after  the  time  specified  in  the  summons 
for  the  return  thereof,  •  •  •  pleadings  of  the  parties  must  be  made  and 
issue  must  be  joined;  when  both  parties  appear  upon  the  return  of  the  sum- 
mons, an  issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead." 

And  by  section  2959  it  is  provided  that: 

**At  the  time  of  the  return  of  the  summons,  or  the  Joinder  of  issue  without 
process,  but  at  no  other  time,  the  Justice  may  in  his  discretion  and  upon  his 
own  motion  adjourn  the  trial  of  the  action  not  more  than  eight  days." 

These  two  sections  must  be  construed  so  as  to  harmonize  with  each 
other.  Duel  v.  Sykes,  59  Hun,  117,  13  N.  Y.  Supp.  166.  There  was 
no  appearance  by  defendant;  hence  the  requirements  of  section  2934 
that,  ^'where  both  parties  appear  upon  the  return  of  the  summons, 
an  issue  must  be  joined  before  an  adjournment  is  had,"  do  not  seem 
to  apply,  so  as  to  work  an  ouster  of  jurisdiction,  as  an  issue  had  not 
been  joined.  In  this  respect  I  think  the  case  differs  from  the  cases 
of  Duel  V.  Sykes,  cited  supra,  Hannaman  v.  Muckle  (Co.  Ct.)  15  N.  Y. 
Supp.  961,  and  Stoutenburg  v.  Humphrey  (Sup.)  41  N.  Y.  Supp.  140,. 
wherein  issues  had  been  joined,  and  the  facts  leading  up  to  the  ad- 
journments were  very  different  from  those  here.  In  the  case  of  Duel 
V.  Sykes  the  defendant  appeared  specially,  and  took  objections  to  tlie 
jurisdiction,  and  thereupon  the  holding  open  was  for  two  days,  against 
the  objections  of  the  defendant;  and  this  was  held  to  be  error.  In 
Hannaman  v.  Muckle,  cited  supra,  issue  had  been  joined,  and  the 
adjournment  or  holding  open  was  upon  the  plaintiff's  motion,  and 
against  defendant's  objection.  In  Stoutenburg  v.  Humphrey  an  isaue 
had  also  been  joined,  and  after  adjournment,  and  without  appearance 
by  defendant  on  the  adjourned  day,  the  case  was  held  open  for  a  lon^ 
period  of  time,  which  was  held  to  be  error.  It  seems  to  me  these 
cases  cannot  be  held  to  be  authority  here,  as  the  holding  open — or, 
rather,  the  suspension — by  the  justice  was  from  11  to  1  and  from  1  to 
6  on  the  same  day,  without  issue  having  been  joined,  and  with  no  ap- 
pearance by  the  defendant.     The  provisions  of  section  2988  were  not 
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violated,  as  the  justice  did  hear  the  allegations  and  proofs  of  the 
plaintifP  upon  the  return  of  the  summons,  within  the  fair  intent  and 
meaning  of  that  section,  as  it  seems  to  me.  In  the  case  of  Thomp- 
son V.  Sheridan,  80  Hun,  33,  29  N.  Y.  Supp.  868,  to  which  attention 
has  been  called,  the  return  discloses  that  the  defendant  appeared  after 
the  justice  had  waited  one  hour,  but  while  the  plaintifP  was  still 
present,  and  asked  to  be  allowed  to  appear,  which  was  denied  to  him; 
and  it  was  rightly  held  that  such  denial  was  error,  requiring  a  reversal 
of  the  judgment.  That  question,  however,  is  not  involved  in  this 
case.  The  provisioiiB  of  the  sections  of  the  present  Code  governing 
eases  like  the  present  are,  in  effect,  like  those  of  the  Revised  Statutes. 
Thompson  v.  Sheridan,  80  Hun,  33-35,  29  N.  Y.  Supp.  868.  Conse- 
quently decisions  under  those  statutes  may,  as  far  as  applicable,  still 
be  useful.  In  Baldwin  v.  Carter,  15  Johns*  496,  the  defendant  ap- 
peared on  the  adjourned  day,  at  the  proper  time,  but  the  justice  did  not 
appear  ontil  a  little  after  the  hour  had  expired,  when  the  plaintiff  also 
appeared,  and  defendant  urged  the  justice  to  call  the  case,  which  was 
delayed  about  20  minnteB  after  such  hour  had  expired;  and,  after  the 
plaintiff  aj^ared,  the  defendant  left,  and  on  the  appeal  by  defendant 
it  was  held  that  the  judgment  was  right  In  the  case  of  Pickert  v.^ 
Dexter,  12  Wend.  150,  it  appears  that  upon  the  return  of  the  sum- 
mons the  plaintiff  appeared  and  filed  his  declaration  20  minutes  after 
the  hour  mentioned  in  the  summons  had  expired.  The  defendant 
afterwards  appeared,  and  asked  to  be  permitted  to  defend,  which  was 
denied,  and  upon  the  appeal  it  was  held  that  the  denial  was  error. 
There  was  no  intimation,  however,  that  the  suspension  for  20  minutes 
before  the  declaration  was  filed  deprived  the  court  of  jurisdiction.  If 
a  holding  open  or  suspension  beyond  the  time  mentioned  in  the 
summons  is  fatal  to  jurisdiction,  it  seems  to  me  that  a  suspension  of 
twenty  minutes  is  just  as  much  so  as  one  for  two  hours,  or  more  than 
two  hours,  on  the  same  day. 

The  complaint  was  filed  in  the  action  under  consideration  at  1  p.  m.. 
and  may — as,  perhaps,  is  often  the  case — have  been  prepared  in  the 
presence  of  the  court  during  this  suspension;  and,  if  so,  I  think  no 
one  would  contend  that  the  justice  was  ousted  of  his  jurisdiction,  for 
I  know  of  no  rule  that  requires  the  magistrate  to  proceed  on  the  mo- 
ment of  the  expiration  of  the  hour  for  the  return  mentioned  in  the 
process.  And,  if  a  further  suspension  was  made  until  6  p.  m.,  I  do 
not  believe  that  any  of  the  provisions  of  the  statutes  regulating  the 
course  of  practice  in  justice's  court  have  been  violated,  so  as  to  justify 
a  holding  that  jurisdiction  in  the  action  was  lost.  Just  how  long 
the  case  was  held  open  after  6  p.  m.  does  not  appear  by  the  return,  and 
it  must  be  presumed,  I  think,  that  the  justice  complied  with  the  re- 
quirements of  the  statute.  It  has  been  the  uniform  practice  of  the 
courts  in  reviewing  proceedings  had  before  justices  of  the  peace  to  re- 
gard them  with  marked  indulgence  and  liberality  in  the  furtherance 
of  the  ends  of  justice,  and,  if  possible,  sustain  them  by  every  reason- 
able and  warrantable  intendment.  Knight  v.  Wilson,  55  Hun,  559,  9 
N.  Y.  Supp.  20.  I  think  that  the  course  pursued  by  the  magistrate 
was  warranted  by  the  various  provisions  in  the  Code  applicable  to 
actions  in  justice's  court,  and  the  defendant  has  suffered  no  harm 
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thereby,  because  there  is  no  pretense  that  he  intended  t<S  appear  in 
the  action;  and  the  judgment  should  therefore  be  affirmed,  with  costs, 
and  an  order  is  directed  to  be  made  accordingly. 


(25  Misc.  Bep.  650.) 

In  re  McCUTCHEON. 

(Schuyler  County  Court.    December,  1898.) 

Paupers— Settlement. 

Laws  1887,  c.  203,  art  3,  {  57,  providing  that  a  person  who  has  gained 
a  settlement  in  a  town  or  city  loses  the  same  by  a  continuous  residence 
elsewhere  for  one  year,  does  not  apply  to  a  person  residing  in  a  county 
wherein  each  town  supports  its  own  poor,  where  he  has  been  supported 
for  many  years  in  the  town  of  his  residence  on  the  guaranty  of  the  town 
of  his  settlement  to  repay  the  former  town  the  amount  expended  for  his 
support 

Appeal  from  order  of  the  superintendent  of  the  poor  of  Schuyler 
county. 

In  the  matter  of  the  settlement  of  George  McCutcheon,  a  poor 
person.  From  a  decision  and  order  of  the  superintendent  of  the  poor 
of  Schuyler  county  that  the  charge  for  McCutcheon's  maintenance 
is  on  the  town  of  Cayuta,  the  town  appeals.    Affirmed. 

Charles  B.  Swartwood,  for  appellant 
Owen  Cassidy,  for  respondent. 

KEELEB,  J.  For  over  30  years  prior  to  April  8,  1889,  George  Mc- 
Cutcheon had  been  a  resident  and  inhabitant  of  the  town  of  Cayuta, 
Schuyler  county,  N.  Y.  On  that  day  he  moved  to  reside  in  the  town 
of  Lodi,  Seneca  county,  N.  Y.,  and  remained  until  March,  1890,  when 
he  moved  back  to  the  county  of  Schuyler  and  to  the  town  of  Montour. 
In  May,  1890,  he  became  unable  to  support  himself,  and  was  aided 
by  the  poor  authorities  of  Montour.  In  Schuyler  county,  at  that 
time,  and  now,  the  respective  towns  support  their  own  poor.  In 
1891,  pursuant  to  regular  notice  pro  and  con,  the  superintendent  of 
the  poor  of  Schuyler  county  decided  McCutcheon  to  have  a  settle- 
ment in  Cayuta,  and  his  support  chargeable  to  that  town,  and  on 
appeal  this  decision  was  affirmed,  and  judgment  duly  entered.  Since 
that  time,  and  up  to  the  present,  McCutcheon  has  resided  in  the  town 
of  Montour,  and  has  been  supported  by  the  town  of  Cayuta.  In  each 
year  the  expense  of  the  town  of  Montour  in  maintaining  him,  after 
allowance  by  the  superintendent,  has  been  by  the  county  board  of 
supervisors  added  to  the  tax  of  the  town  of  Cayuta  (section  34,  1 
Bev.  St.  p.  622,  and  section  45  of  Poor  Laws  of  180t>),  and  ultimately 
received  by  the  town  of  Montour.  This  was  done  in  the  year  1897, 
In  June,  1898,  the  overseer  of  Cayuta  notified  the  overseer  of  Mon- 
tour, in  writing  (section  42,  c.  225,  Laws  1896),  to  the  effect  that 
McCutcheon  no  longer  had  a  settlement  in  Cayuta,  and  requiring  the 
overseer  of  Montour  to  provide  for  his  support.  The  town  of  Montour 
gave  due  counter  notice  (section  43),  and  a  hearing  was  duly  had 
before  the  county  superintendent,  who,  on  July  14,  1898,  made  and 
duly  filed  in  the  county  clerk's  office  his  certificate  and  decision 
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that  the  legal  settlement  and  charge  for  McCutcheon's  maintenance 
is  upon  the  town  of  Cayuta.  By  chapter  203,  Laws  1897,  a  new  sec- 
tion (57)  was  added  at  the  end  of  article  3  (the  one  relating  to  ^set- 
tlement and  place  of  relief  of  poor  persons'')  of  the  general  poor 
law  of  1896,  as  follows:  "Section  57,  Settlement,  How  Lost,— A 
person  who  has  gained  a  settlement  in  a  town  or  city  loses  the  same 
by  a  continuons  residence  elsewhere  for  one  year/'  Counsel  for  ap- 
pellant contends  that  under  this  statute  McCutcheon,  by  continu- 
ously living  for  more  than  one  year  out  of  the  town  of  Cayuta,  has 
lost  his  settlement  in  that  town,  and  that  the  fact  that  during  that 
time,  add  under  such  former  adjudication,  he  had  been  supported  by 
the  town  of  Cayuta,  as  a  poor  person  of  that  town,  does  not  change 
the  rule,  I  am  aware  that  appellant's  counsel  has  high  authority  for 
his  contention  in  Town  of  Onondaga  v.  City  of  Syracuse,  22  Misc. 
Rep.  265,  49  N.  Y.  Supp.  1116.  If  any  part  of  the  poor  law  of  1896 
18  repealed  or  changed  by  this  new  section,  it  is  by  implication;  there- 
fore it  becomes  important  how  the  new  section,  as  interpreted  by  ap- 
pellant's counsel,  will  harmonize  with  the  rest  of  the  law.  If  not,  we 
should  seek  other  reasons  than  he  urges  for  the  new  law,  and  a 
different  construction,  if  we  can  find  one,  that  will  not  work  mischief, 
and  will  leave  the  general  scheme  of  the  poor  law  intact.  Hayden 
V.  Pierce,  144  N.  Y.  512-516,  39  N.  E.  638;  People  v.  Hyde,  89  N. 
Y.  18;  Suburban  Rapid-Transit  Co.  v.  City  of  New  York,  128  N.  Y. 
510,  28  N.  E.  525;  Riggs  v.  Palmer,  115  N.  Y.  506,  22  N.  E.  188; 
People  V.  Charbineau,  115  N.  Y.  433,  22  N.  E.  271;  People  v.  Butler, 
147  N.  Y.  164,  41  N.  E.  416.  '^t  is  a  well-settled  rule,"  says  Tracy, 
J.,  in  People  v.  Hyde,  89  N.  Y.  18,  'that  in  the  construction  of  a 
statute  every  part  of  it  must  be  viewed  in  connection  with  the  whole, 
60  as  to  make  all  its  parts  harmonize,  if  practicable,  and  give  a 
Hensible  and  intelligent  effect  to  each."  In  the  scheme  for  a  ^'settle- 
ment"  the  poor  law  embraces  all  resident  inhabitants.  In  the  ^re- 
lief part  it  embraces  only  ''poor  persons."  The  second  section  of 
the  poor  law  defines  a  "poor  person"  as  "one  unable  to  maintain  him- 
self,^ and  declares,  "And  such  person  shall  be  maintained  by  the 
town,  city,  county  or  state,  according  to  the  provisions  of  this  chap- 
ter." In  the  scheme  for  their  "relief"  the  basis  of  it  all  is  that 
the  "poor  person"  shall  be  supported  "in  the  town  or  county  where 
he  may  be"  To  this  end  are  sections  42-45,  50,  etc.  The  town 
"where  he  may  be"  supporting  him  can  have  an  adjudication  as  to 
where  he  is  chargeable,  and  compel  reimbursement.  The  town  sup- 
porting him  is  forbidden,  under  penalty,  from  removing  him  to  the 
place  where  he  is  chargeable  (section  50,  and  Smith  v.  Brundage,  17 
Wkly.  Dig.  266);  and  the  poor  law  of  1896  (following  the  Revised 
Statutes)  provides  in  unmistakeable  terms  that  the  residence  of  the 
poor  person  supported  as  such  in  the  town  "where  he  may  be" 
shall  not  operate  to  change  his  settlement,  or  make  him  a  charge 
upon  the  town  supi)orting  him.  Section  30  of  the  Revised  Statutes 
(pt.  1,  marg.  p.  621)  provided:  "But  no  residence  of  any  person 
as  a  pauper,  in  the  county  poorhouse  or  place  provided  for  the  sup* 
port  of  the  poor,  or  in  any  town  while  supported  at  the  expense  of 
any  other  town  or  county  shall  operate  to  give  such  pauper  a  settle- 
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ment  in  the  town  where  such  actual  residence  may  be  had."  This 
hits  three  classes  of  cases:  First,  where  the  poor  person  is  in  the 
comity  poor  house;  second,  where  the  poor  person,  although  not  in 
the  oovnty  poor  honse^  is  jet  in  a  place  prorided  for  the  support  of 
the  poor;  and,  third,  no  matter  where  the  poor  person  may  be,  pro- 
viding he  is  actually  in  one  town,  and  is  supported  by  another  town, 
or  the  county.  The  poor  law  of  1896  provides,  in*^  substance,  the 
flame.  Section  41  provides:  ^*No  residence  of  any  such  poor  person 
in  any  almshouse,  while  such  person,  or  any  member  of  his  or  her 
family  is  supported  or  relieved  at  the  expense  of  any  other  town,  city, 
county  or  state,  shall  operate  to  give  such  poor  person  a  settlement 
in  the  town  where  such  actual  residence  may  be;"  and  in  "defini- 
tions'^ (section  2)  "an  'almshouse'  is  a  place  where  the  poor  are 
maintained  at  the  public  expense."  It  will  be  seen  that  this  definition 
is  very  broad.  It  is  not  a  county  poor  house,  nor  a  place  provided, 
but  a  place — any  place — where  the  poor  are  maintained  at  public 
expense.  Looking  at  these  provisions  of  the  poor  law  and  its  gen- 
eral scheme  of  "relief/'  it  seems  to  me  it  cannot  be  that  the  construc- 
tion claimed  by  the  appellant  can  prevail.  It  would  render  this 
flcheme  in  great  part  nugatory.  The  idea  of  this  claimed  construc- 
tion seems  to  arise  from  confounding  the  word  "person"  and  "poor 
person"  as  spoken  of  in  the  statute.  "Every  person"  (section  40')  may 
igain  a  "settlement."  And  it  is  this  same  "every  person"  that  the 
new  section  speaks  of  in  using  the  language  "a  person  who,"  etc  It 
is  the  ^poor  pw-son"  who,  as  I  said,  cannot  be  removed,  and  must  be 
sopported  "where  he  may  be."  The  poor  person  does  not  gain  or  lose 
a,  aettlem^it,  once  established,  by  agreement,  or  after  contest  by  the 
juperintendent  of  the  poor,  until  he  again  maintains  himself,  and 
eeases  to  be  a  public  charge.  Every  other  person  may  roam  about 
SB  he  pleases,  subject  to  the  general  law  of  "settlement."  When 
section  57  became  the  law,  there  must  have  been  thousands  of  poor  per- 
«osis  in  tlie  state  in  the  situation  of  McCutcheon,  the  town  supporting 
Ihem,  guarantied  by  the  statute  (section  45)  that  it  should  be  reimbursed 
"as  long  as  such  expenses  shall  be  incurred,"  and  that  such  residence 
shouM  not  affect  the  question  of  settlement.  There  seems  to  me  to  be 
aaother  and  more  reasonable  construction  of  this  new  section,  which 
wfH  be  in  harmony  with  the  rest,  and  will  not  work  rank  Injustice.  Be- 
fore the  new  section  was  added,  a  person  having  a  settlement  in  a 
partienlar  town,  dty,  or  county  would,  if  he  became  a  poor  person, 
«till  have  a  settlement  in;  and  be  a  charge  upon,  that  town,  etc.,  no 
matter  how  much  he  might  have  wandered  around  in  the  state,  if  he 
liad  not  in  the  meantime  resided  in  any  one  town,  city,  or  county  one 
whole  year.  Sitterly  v.  Murray,  63  How.  Prac.  367,  and  other  cases; 
1  Bev.  St  p.  621,  §  29  (Poor  Laws  1896,  §  40).  .  "Rie  new  section  was 
incorporated  into  the  poor  law  to  relieve  this  difficulty.  Under  sec- 
tion 57  a  residence  elsewhere  for  one  year  would  lose  a  person  a  set- 
tlement, although  this  residence  might  not  be  in  one  place  so  that  he 
woaid  gain  a  new  settlement;  the  word  "continuous,"  in  the  section, 
lef^rring  to  time,  and  not  to  place,  of  residence.  The  law  of  1890 
made  this  so  if  the  person  resided  out  of  the  state.  This  section 
merely  extends  the  same  rule  to  absent  residence  within  the  state, 
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and  was  not  at  all  intended  to  affect  the  Btatas  of  the  ''poor  perBon.^ 
It  was  to  relieve  a  town  or  city  in  which  a  person  had  gained  a  aet-^ 
tlement  from  all  solicitude  and  care  as  to  his  whereabouts,  after  he 
bad  nM>Ted  away,  and  gone  one  year.  Before,  as  we  haye  said,  a 
person,  even  although  able-bodied,  coald  not  lose  his  former  settle- 
ment until  he  had  gained  a  new  one,  or  resided  for  a  jeast  wti  of 
the  state;  and  he  mi^  wander  around  in  tiie  state  from  town  to 
town,  and  from  county  to  county,  not  as  a  tramp,  but  as  a  resident^ 
jet  nc^  residing  in  any  one  place  long  enough  to  gain  a  settkmentr 
and,  after  the  lapse  of  a  dozen  years  or  mote,  if  he  should  retuxo 
to  the  county,  be  chazged  back  to  the  town  from  whence  he  had 
wandered.  We  think  it  was  to  meet  this  condition  that  section  67 
was  newly  added  and  incorporated  as  a  part  ef  the  poor  law  of  the 
state,  and  that  the  legislature  had  no  thought  of  enabling  one  town 
to  mdoad  its  poor  upon  some  other  town  that  bad  no  le^  right  to 
remove  tiiem,  and  was  compelled  to  support  them. 

The  ofder  of  the  Schuyler  county  superhoLtendent  of  the  poor  of 
July  14,  IB98,  must  be  affirmed,  with  costs  against  the  appdlant.  So 
Qfdeoed* 


»  mac  Bep.  645.) 

In  le  EGK£BSON. 

(RocUand  Oouxity  Court    December,  1896.) 

1.  TAzns— Rbfukding — Illegal  Asskssments. 

Tbe  irregularity  of  an  assessment,  in  that  it  is  assessed  to  a  deceased 
person  "and  others'*  and  **and  others,  heirs  of,"  is  not  an  'illegal  and 
tmpioper"  assessment,  within  Laws  1882,  c.  686,  so  as  to  require  the 
county  to  refund  such  taxes,  where  they  were  paid  by  petitioner,  tlie 
actual  owner  of  the  property,  and  were  no  more  in  amount  than  If  the 
assessment  had  been  regular,  and  where  petitioner  knew  how  his  prop- 
erty was  assessed,  and  expressly  consented  thereto,  and,  with  fuU  knowl- 
edge of  tbe  facts,  Toluntarily  paid  the  taxes  for  six  years. 

1  SaMB— WAtVER. 

An  appearance  b^ore  the  anesson  each  year  on  grieTsnoe  day,  and 
objecting  only  to  the  amount  of  tbe  assessment,  though  with  full  knowl- 
e^^  of  the  manner  and  meUiod  of  the  assessment,  walTes  any  Irregulari- 
ty In  regard  thereto. 

Application  by  J.  Esler  Eckerson  to  have  illegal  taxes  refunded  bj 
the  board  of  snperyisors  of  Bockland  county.    Denied. 
Ralph  K  Prime,  for  petitioner. 
Alonzo  Wheeler,  for  respondents. 

TOMPKINS,  J.  This  is  an  application,  under  section  16  of  tbe 
county  law,  which  is  chapter  686  of  the  laws  of  1892,  for  an  order 
directing  the  supervisors  of  the  county  of  Bockland  to  refund  to 
the  petitioner  taxes  paid  by  him  to  the  collector  of  the  town  of  Hayer- 
straw  for  the  years  1892,  1893,  1894,  1895,  1896,  and  1897.  The 
petitioner  is  the  owner  in  fee  and  as  triistee  of  the  premises  situate 
in  the  town  of  Haverstraw,  in  said  county,  upon  which  the  taze» 
were  paid,  and  which,  it  is  claimed  by  the  petitioner,  were  ^'iUegaUty 
and  improperly  assessed."  From  October,  1892,  to  the  present  time^ 
the  petitioner,  who  resided  in  New  York  City,  was  the  owner  of  the 
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premises  In  question,  consisting  of  several  brickyards  occupied  by 
tenants.  The  property  was  formerly,  and  down  to  October,  1892, 
owned  by  James  Eckerson,  the  petitioner,  and  others.  The  six  sev- 
eral tracts  of  land,  constituting  the  premises  in  question,  were  re- 
spectively assessed  in  1892  as  follows:  -'^Eckerson,  James,  and  others;" 
"Eckerson,  James;"  '^Eckerson,  James,  and  others;"  ^fEckerson, 
James,  and  others;"  Eckerson,  James,  and  others;"  "Eckerson, 
James,  and  others," — and  so  continued  to  be  assessed  until  1895,  when 
the  name  of  the  owner  appears  as  follows:  "James  Eckerson  and  oth- 
ers, heirs  of,"  and  so  continued  to  and  including  the  year  1897.  The 
property  all  this  time  was  owned  by  the  petitioner,  and  he  paid  the 
taxes,  which  he  now  seeks  to  have  refunded.  The  assessment  was 
clearly  incorrectly  and  irregularly  made.  It  should  have  been  assessed 
in  the  manner  provided  by  the  statute  for  the  assessment  of  nonresi- 
dent property.  James  Eckerson  was  dead,  and  the  words  "and  oth- 
ers" and  'lieirs  of"  mean  nothing. 

The  petitioner  contends  that  the  irregularity  in  the  manner  of 
the  assessment  renders  it  "illegal  and  improper,"  within  the  mean- 
ing of  the  statute.  Under  the  proof  and  circumstances  in  this  case, 
I  think  not.  The  provision  of  the  statute  under  which  this  proceed- 
ing is  taken  scans  to  me  to  be  intended  to  provide  for  the  refunding 
of  an  unjust  tax,  or  unjust  excess  of  taxation,  or  taxes  assessed  against 
property  exempt  from  taxation,  or  taxes  which  could  not  or  should 
not  be  collected  in  any  manner  of  the  person  who  makes  the  pay- 
ment. 

In  Re  New  York  Catholic  Protectory,  77  N.  Y.  342,  it  was  held 
that  an  assessment  against  property  which  was  exempt  from  taxation 
was  an  "illegal  and  improper  assessment." 

In  the  case  of  Harris  v.  Supervisor,  16  Abb.  N.  C.  282,  Judge  Brad- 
ley, writing  the  opinion  of  the  court,  says: 

"The  statute  of  1871,  providing  for  the  refunding?  by  order  of  the  connty 
court  was  evidently  designed  to  reUeve,  by  reimbursement,  persons  from 
taxes  which  were  not  legally  chargeable  to  them  or  on  their  property,— taxes 
which  they  should  not  be  required  in  any  manner  to  pay.  •  •  •  The 
terms  'illegal  or  improper  assessment'  or  'levy  of  tax/  in  that  act,  fairly  in- 
terpreted, had  reference  to  the  tax  itself,  rather  than  to  the  method  of  making 
the  assessment  or  levy,— to  an  Ulegal  tax,  rather  than  to  the  erroneous  assess- 
ment or  levy  of  a  legal  one." 

The  words  ^'illegal  and  improper  assessment"  are  used  in  the  same 
sense  in  the  act  of  1871  as  in  the  act  of  1892,  under  which  this  pro- 
ceeding was  taken.  In  this  case  the  land  was  subject  to  taxation. 
The  petitioner  and  the  one  who  paid  the  taxes  was  the  actual  owner. 
He  paid  no  more  than  he  would  have  paid  if  the  assessment  had  been 
regular.  He  was  not  coerced  or  forced  to  pay  by  reason  of  the  irreg- 
ularity, because  the  very  irregularity  of  which  he  now  complains  would 
have  enabled  him  to  have  successfully  resisted  any  attempt  to  collect 
the  taxes  out  of  his  personal  property. 

The  statute  provides  for  this  special  proceeding  to  recover  taxes 
''illegally  and  improperly  assessed";  and  it  was  held  in  the  Adams 
Oase,  154  N.  Y.  619,  49  N.  E.  144,  that,  in  such  a  proceeding,  proof 
of  a  voluntary  payment  is  no  defense.  Such  being  the  law,  it  must 
follow  that  the  purpose  of  the  statute  was  to  furnish  a  remedy  for 


Digitized  by  VjOOQIC 


County  Ct)  in  rb  eckerson.  375 

persons  who  were  in  no  event  liable  for  the  tax  whidi  they  seek  to  have 
refunded.  In  the  Adams  Case,  which  is  cited  by  petitioner's  counsel, 
the  executor,  who  paid  the  taxes,  and  who  instituted  the  proceedings 
to  have  it  refunded,  was  not  the  owner  of  the  real  estate  assessed, 
and  could  not  be  made  to  pay  taxes  thereon.  In  that  case  the  court 
says: 

**The  benefits  of  the  statute  are  not  confined  to  parties  who  have  paid  an 
Ulegal  tax  upon  compulsion,  but  extend  to  all  persons  who  have  paid  taxes 
that  they  were  not  legaUy  bound  to  pay." 

Further,  it  appears  that  the  petitioner  appeared  before  the  assess- 
ors OD  grievance  day  several  times  during  the  years  in  question,  and 
examined  the  assessment  roll,  and  made  and  filed  written  objec- 
tions to  the  assessments,  all  of  which  objections  were  coilfined  to  the 
amounts  of  the  several  assessments  and  an  alleged  inequality  thereof. 
He  testified  that  on  grievance  day,  in  1897,  he  personally  appeared 
before  the  assessors,  and  filed  a  protest  against  the  assessments  based 
upon  their  inequality.  The  written  protest  contained  several  extracts 
from  the  assessment  roll,  and  is  indicative  of  a  careful  examination 
of  the  roll,  which  would  have  disclosed  the  manner  of  the  assessment. 
It  is  satisfactorily  proved  that  in  every  year  from  1892  to  1897,  in- 
clusive, the  petitioner,  or  some  one  in  his  behalf,  appeared  before  the 
board  of  assessors  on  grievance  day,  and  objected  to  the  assessment, 
always  limiting  the  objections  to  the  amounts  and  the  inequality 
thereof.  In  some  of  the  years,  if  not  all,  it  was  shown  that  either  the 
petitioner  or  his  representative  examined  the  assessment  roll  before 
grievance  day  for  the  purpose  of  obtaining  the  amount  of  the  assess- 
ment, and  making  comparisons,  to  enable  suitable  objections  to  be 
prepared  for  grievance  day.  Thomas  Foley,  the  town  clerk  of  the 
town  of  Haverstraw,  testified  that  in  the  years  1896  and  1897,  while 
he  was  the'custoAian  of  the  assessment  rolls,  for  15  days  after  their 
completion,  the  petitioner  several  times  examined  the  rolls  in  his 
office,  and  made  extracts  therefrom.  I  must  find  from  the  testimony 
of  the  present  and  the  former  assessors  and  the  town  clerk  and  the 
petitioner  himself  that  during  all  of  these  years  the  petitioner  knew 
the  manner  of  the  assessment  of  his  property,  and  that  every  year  he 
appeared  on  grievance  day,  complaining  of  the  inequality  of  his  as- 
sessment only.  Frequent  conferences  were  had  between  the  peti- 
tioner and  the  assessors,  resulting,  in  some  instances  at  least,  in  the 
reduction  of  some  of  the  assessments.  There  is  no  pretense  that  the 
tax  was  not  voluntarily  paid. 

It  further  appears  that  William  Bacon,  one  of  the  assessors  of  the 
town,  had  a  conversation  with  the  petitioner  prior  to  grievance  day, 
in  1894,  in  which  he  asked  the  petitioner  ^'if  he  wanted  the  assess- 
ment to  remain  on  the  books  as  it  was,  or  if  he  wanted  it  changed, — 
the  mode  of  the  assessment  changed, — and  he  said,  ^o.' "  Further, 
Bacon  asked  him  '^whether  he  wanted  it  assessed  to  the  tenants  or 
not,"  and  the  petitioner  replied,  **No,"  that  it  was  satisfactory  as  it 
was.    Again,  the  witness  testifies  as  follows: 

'TTbe  question  I  asked  Mr.  Eckerson  was  simply  this:  If  he  wanted  the 
mode  of  his  assessment  or  the  manner  of  his  assessment  changed.    He  said, 
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'No/  and  I  says,  'Would  you  rather  have  it  assessed  to  the  tenants,  or  remain 
assessed  as  It  is?*  and  he  said,  'No/  he  was  satisfied  with  the  manner  of  the 
assessment  or  mode  of  assessment  as  it  stood  at  the  present  time." 

The  same  witness  testified  that  a  similar  conversatioii  took  place 
OD  seyeral  different  occasions.  In  June  of  the  present  jear  he  had 
another  conversation  with  the  petitioner,  in  which  he  asked  him 
"whether  he  wanted  the  assessment  of  his  property  changed  to  the 
tenants  op  not,**  and  the  petitioner,  after  saying,  'TTon  asked  me  that 
once  before/'  replied,  in  substance,  that  he  wanted  no  change  made. 
This  testimony  of  Bacon  is  substantially  admitted  by  the  petitioner, 
for  he  testified  that  Mr.  Bacon  had  «poken  to  him  on  the  subject.  His 
testimony  in  that  respect  is  as  follows: 

"Q.  What  did  he  say?  A.  Said  he,  'Mr.  Bekerson,  ithan  we  assesT,— it  is 
words  to  this  effect;  I  am  not  giving  yon  word  for  word,— *wonld  yon  like 
to  have  us  (^lange  our  plan  of  assessing  yoo,  or  leave  it  «s  it  isf  I  said,  'I 
have  no  plan  about  it'  Q.  What  plan  did  he  disclose  to  you?  A.  Whether 
to  assess  it  to  your  tenants  or  yourself;  that  Is  my  remembrance  of  it" 

The  foregoing  conversations  with  the  petitioner  disclose  the  fact 
that  he  knew  how  bis  property  was  assessed,  asd  that,  knowing  it, 
he  made  no  objection  thereto  on  grievance  day,  er  at  any  other  time, 
but,  on  the  contrary,  acquiesced  in  the  manner  and  mode  of  the 
assessment,  and  consented  that  it  should  be  assessed  in  that  manner, 
and,  with  full  knowledge  of  the  facts,  voluntarily  paid  the  taxes.  The 
assessment  of  the  property  to  the  tenants  as  occnpants,  as  «uggested 
by  the  assessor,  would  have  been  a  regular  and  proper  assessment 

My  conclusions  are  that  the  taxes  were  voluntarily  paid;  that  the 
manner  and  method  of  the  assessment  was  known  to  the  petitioner, 
the  owner  of  the  premises,  and  acqniesced  in  by  him;  that  he  ex- 
pressly consented  that  the  property  should  be  so  assessed;  that  he 
appeared  before  the  assessors  on  grievance  day  in  each  year,  either 
in  person  or  by  a  representative,  and  by  objectftg  to  tiie  amount 
of  the  assessment  only,  and  with  full  knowledge  of  the  manner  and 
method  of  the  assessment,  he  waived  that  irregularity.  The  legis- 
lature never  intended  that  the  owner  of  property,  who,  In  the  ordi- 
nary and  usual  operation  of  the  tax  law,  would  be  obliged  to  pay  taxes 
thereon,  can  have  the  same  refunded  by  tiiis  proceeding,  regardless 
of  whether  he  knew  the  manner  m  which  the  assessment  was  made, 
and  consented  thereto,  and  waived  the  irregularity,  or  not,  and 
whether  or  not  payment  was  voluntary,  with  full  knowledge  at  the 
time  of  the  facts. 

Application  is  denied. 

(25  Misc.  Rep.  648.) 

In  re  UNITED  STATES  TRUST  CO. 

In  re  JOHNES*  ESTATE. 

(Surrogate*B  Court,  New  York  County.    December,  1808.) 

Bbqtjbst  to  Hospital— Validity. 

The  by-laws  of  a  hospital  provided  for  the  endowment  of  beds,  and 
the  enjoyment  of  certain  privileges  by  the  donor,  when  the  amount  con- 
tributed exceeded  a  certain  sum.    A  testa ti-lx  bequeathed  the  hospital 
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a  less  amount,  to  be  used  to  endow  a  bed  In  perpetuity.  Held,  that  the 
testatrix  probably  Intended  the  bequest  to  be  used  to  maintain  a  free 
bed,  and  the  hospital  could  receive  It,  If  willing  to  so  use  It. 

In  the  matter  of  the  administration  of  the  estate  of  Mary  0,  Johnes, 
deceased,  on  settlement  of  the  account  of  the  United  States  Trust 
Ck)mpany,  executor. 

Edward  W.  Sheldon,  for  accounting  trustee. 
Charles  E.  Miller,  for  New  York  Foundling  Asylum. 
Wilson  M.  Powell,  for  Society  of  New  York  HospitaL 
James  £.  Kelly,  special  guardian. 

PITZGERAXD,  S.  As  incident  to  the  distribution  to  be  made  upon 
the  judicial  settlement  of  the  accounts  of  the  executor  of  the  will 
ur  the  decedent,  a  question  as  to  the  effectiveness  of  the  bequest 
contained  in  the  sixth  clause  of  her  will  is  raised.  That  clause  is 
as  follows:  '1  give  and  bequeath  to  the  New  York  Hospital,  now 
located  on  West  Fifteenth  street,  in  the  city  of  New  Yor^  the  sum 
of  flye  hundred  (500)  dollars,  to  be  used  to  endow  a  bed  in  said 
institntion  in  perpetuity.^  The  by-laws  and  ordinances  of  the  hos- 
pital make  provision  for  the  endowing  of  beds  and  the  enjoyment  of 
certain  rights  and  privileges  by  any  person  making  a  contribution 
for  the  purpose  of  such  endowment,  where  the  amount  contributed 
shall  not  be  less  than  ;|5,000.  In  this  case  the  testatrix  manifestly 
could  not  have  had  in  mind,  in  making  the  gift  in  question,  the  by- 
laws and  ordinances  referred  to,  and  could  not  have  intended  any 
such  endowment  as  they  provide  for.  It  does  not  appear  that  the 
testatrix  was  aware  of  their  requirements  or  of  their  existence,  much 
less  of  the  privileges  and  advantages  inuring  to  the  donor  of  a  con- 
tribution made  in  conformity  to  them.  She  probably  made  the  gift 
in  question  in  entire  ignorance  of  the  by-laws  and  ordinances,  and 
with  the  object  of  making,  or  contributing  towards  the  making  of, 
a  provision  for  the  maintenance  of  a  free  bed  by  the  hospital.  It 
is  extremely  improbable  that  she  would  think  that  the  bequest  which 
she  had  made  would  of  itself  be  suflScient  for,  or  be  accepted  by 
the  donee  as  sufficient  for,  the  maintenance  of  a  free  bed  for  the 
length  of  time  contemplated  by  the  bequest.  It  is  more  likely  that 
the  testatrix  intended  that  her  gift  should  be  used  in  connection 
with  funds  of  &e  legatee  already  appropriated,  or  which  it  is  in  the 
habit  of  appropriating,  or  is  willing  to  appropriate,  to  the  purposes 
which  she  had  in  view;  that  is,  the  maintenance  of  a  bed  or  beds 
for  the  sick  free  of  charge.  If  the  legatee  is  willing  to  accept  and 
^PPlj  the  legacy  for  that  purpose,  I  see  no  valid  objection  to  its  right 
to  receive  it.    See  Haydw  v.  Hospital,  64  Conn.  324,  30  Atl.  50. 

Decreed  accordingly. 

WESTBRVBIiT  V.   MORRELiLB. 

(City  Oaurt  of  New  York,  General  Term.    Harch  6,  1899.) 

Lxabb—Shau  Plbadino. 

In  an  action  to  recover  rent  under  a  written  lea^e,  an  answer  admitting 
execution  of  the  lease  and  alleging  cancellation  and  rescission,  with  a 
oonnterdaim,  is  not  a  sham  pleading. 
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Appeal  from  special  term. 

Action  by  Annie  H.  Westervelt  against  Elizabeth  T.  Morrelle. 
From  an  order  striking  out  an  answer  as  sham,  defendant  appeals. 
Reversed. 

Argued  before  PITZSIMONS,  C.  J.,  and  CONLAN,  J. 

J.  J.  Karby  Kennedy,  for  appellant 
Chas.  S.  Clark,  for  respondent. 

PER  CURIAM.  Appeal  from  an  order  striking  out  an  answer 
as  sham.  The  action  was  brought  to  recover  rent  under  the  terms 
of  a  written  lease.  The  answer  admits  the  making  of  the  lease,  and 
alleges  the  cancellation  and  rescission  thereof,  together  with  a  coun- 
terclaim for  |150.  The  affirmative  issues  thus  raised  cannot  be 
stricken  out  as  sham.  Sham  issues  in  this  connection  are  synony- 
mous with  false  issues,  and  to  strike  them  out  as  sham  would  be  to 
dispose  of  the  merits  on  a  motion.  Wayland  v.  Tysea,  45  N.  Y.  281; 
Miller  v.  Hughes,  21  How.  Prac.  442;  Webb  v.  Poster,  45  N.  Y.  Super. 
Ct.  311;  Pamsworth  v.  Halstead  (Sup.)  10  N.  Y.  Supp.  763;  Barney 
V.  King  (Sup.)  13  N.  Y.  Supp.  685.  Order  appealed  from  reversed, 
with  costs. 


ROSENBLATT  V.  HAYMANN  et  al. 
(City  Court  of  New  York,  General  Term.    March  6,  1889.) 

1.  Appeal— Rk VIEW— Conflicting  Evidence. 

A  verdict  on  conflicting  evidence  wiU  not  be  disturbed  unless  a  clear 
preponderance  of  evidence  in  favor  of  one  party  or  the  other  has  been 
disregarded  by  the  Jury. 

2.  Trial— Instructions. 

An  instruction  on  an  issue  not  presented  by  the  pleadings  is  properly 
refused. 
8.  Appeal  from  Judgment. 

Where  an  appeal  is  taken  from  the  judgment  only,  and  not  from  the 
order  denying  a  new  trial,  the  facts  will  not  be  reviewed. 

Appeal  from  trial  term. 

Action  by  George  H.  Rosenblatt  against  Morris  Haymann  and 
others.    Judgment  for  plaintiff-.    Defendants  appeal.    Affirmed. 
Argued  before  FITZSIM0N8,  C.  J.,  and  CONLAN,  J. 

Seward  Baker,  for  appellants. 
Samuel  P.  Goldman,  for  respondent. 

CONLAN,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  a  jury  in  favor  of  the  plaintiff  and  against  the  defendants 
for  goods  sold  a!nd  delivered.  The  action  was  brought  to  recover  the 
price  of  certain  goods  alleged  to  have  been  sold  by  the  plaintiff  to  the 
defendants,  and  the  answer  was  a  general  denial.  The  evidence  upon 
the  trial  was  conflicting  as  to  what  were  the  precise  terms  of  the 
contract,  namely,  whether  there  was  an  actual  sale  and  delivery  to 
the  amount  stated,  or  whether  only  a  portion  of  the  goods  charged 
to  the  defendants  were  actually  purchased  by  them,  and  upon  this 
conflict  the  case  was  submitted  to  the  jury  by  the  trial  judge  on  a 
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charge  which  was  emineDtly  fair  to  the  defendants,  and  the  jury  found 
thereon  in  faror  of  the  plaintiff. 

Where  there  is  not  such  a  preponderance  of  evidence  in  favor  of 
the  losing  party  upon  a  trial  as  to  impress  the  mind  of  the  court  with 
the  fact  that  the  verdict  of  the  jury  has  not  been  honestly  and  Mvlj 
reached,  after  a  careful  consideration  of  all  the  testimony,  courts 
of  appeal  are  not  warranted  in  interfering  to  disturb  such  findings. 
It  is  peculiarly  the  province  of  the  jury  to  pass  upon  questions  of 
fact,  and  a  verdict  thus  reached  will  not  be  set  aside  on  appeal, 
unless  it  shall  plainly  appear  that  a  preponderance  of  evidence  in 
favor  of  one  party  or  the  other  has  been  disregarded  by  the  jury  in 
its  deliberations.    No  element  of  the  kind  appears  in  this  case. 

The  request  that  the  jury  be  instructed  that,  if  they  found  that 
the  goods  were  sold  on  10  days'  time,  then  the  action  was  preniaturely 
brought,  was  very  properly  refused,  as  no  such  issue  was  presented  by 
the  pleadings,  nor  was  any  application  made  for  an  amendment. 

It  will  be  noticed  that  no  appeal  was  taken  from  the  order  denying 
the  defendants'  motion  for  a  new  trial.  The  appeal  brings  up  the 
judgment  only,  and  the  facts  are,  therefore,  not  before  us  for  review, 
and,  upon  the  record  as  presented,  we  are  unable  to  find  any  reason 
for  disturbing  the  conclusion  at  which  the  jury  arrived. 

The  judgment  appealed  from  must  therefore  be  affirmed,  with  costs. 

FTTZSIMONS,  C.  J.,  concurs. 


HUEWITZ  V.  HAMBURG-AMERICAN  PACKET  CO. 

(City  Court  of  New  York,  General  Term.    February  0,  1809.) 

t  Carrhebs— Pasbbngers— Duty  to  Calt.  for  Bagoaoe. 

A  passenger  should  caU  for  his  baggage  within  a  reasonable  time  after 
reaching  his  destination. 

2.  Samb— What  Constitutes  Bagoaoe. 

In  an  action  for  a  loss  of  baggage,  no  recovery  can  be  had  for  boolcs, 
as  constituting  a  part  thereof,  which  plaintiff  bought  for  her  husband  wllh 
money  which  he  remitted  to  her  for  that  purpose. 

Appeal  from  trial  term. 

Action  by  Chane  Hurwitz  against  the  Bamburg- American  Packet 
Company  for  loss  of  baggage  idleged  to  have  been  delivered  for  car- 
riage from  Hamburg  to  New  York.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Argued  before  PITZSIMONS,  0.  J.,  and  O'DWYER,  J. 

Julius  J.  Frank,  for  appellant. 
Mashblr  &  Gukor,  for  respondent. 

FEB  CURIAM.  It  was  error  for  the  trial  justice  to  refuse  de- 
fendant's seventh  request  to  charge.  It  was,  no  doubt,  the  duty 
of  plaintiff  to  demand  from  defendant  her  baggage  within  a  reasonable 
tnne  after  her  arrival.  Besides,  it  was  error  to  allow  testimony  con- 
cerning the  value  of  the  books  bought  by  plaintiff,  for  her  husband. 
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out  of  money  sent  her  by  him  for  the  purchase  of  such  books.  They 
certainly  constitute  no  part  of  her  baggage,  and  she  had  no  right  to 
recover  in  this  action  their  value. 

JudgHbent  must  be  reversed  and  a  new  trial  ordered,  with  costs  te 
appellant  to  abide  event 


HASZI^ACHEE  v.  THIRD  AVE.  R.  CO. 

(City  Oonrt  of  New  York,  General  Term.    March  6,  18^.) 

PSKSONAL  iNJUSrKS— Spec[ai<  DAMAess. 

In  an  action  for  personal  injuries,  plaintiff  cani^ot  recover  expense  of 
hiring  a  substitute  to  fiU  his  place  "while  he  was  Incapacitated  on  account 
of  the  injuries,  where  special  damages  of  tiiat  character  were  not  al- 


Appeal  from  trial  term. 

Action  by  Louis  P.  Haszlacher  against  the  Third  Avenue  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Reversed.  

Argued  before  FITZSIMONS,  C.  J.,  and  CONLAN  and  SCHUCH- 
MAN,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  for  appellant 

Wahle  &  Stone,  for  respondent. 

SCHUCHMAN,  J.  The  complaint  alleges,  as  a  canse  of  action 
against  the  defendant,  that  on  August  12,  1896,  while  the  plaintiff 
was  lawfully  a  passenger  on  a  car  belonging  to  the  defendant,  in 
charge  of  or  controlled  by  its  agents,  servants,  or  employes,  owing 
to  the  negligent  manner  in  which  said  car  was  propelled  or  driven 
the  plaintiff  was  injured  in  the  following  manner: 

"Plaintiff  was  caused  to  sustain  severe  injuries.  His  nervous  system  was 
shocked.  He  was  made  sick,  sore,  and  disabled.  He  received  severe  con> 
tusions  and  lacerations  on  his  head  and  the  right  arm  and  shoulder,  and  on 
the  left  leg.  And  as  a  result  thereof  he  was  sent  to  the  Flower  Hospital,  and 
was  incapacitated  from  performing  service,  and  will  be  so  incapacitated  for 
a  considerable  time  to  come." 

On  the  trial  the  following  questions  were  put  by  plaintiff's  counsel, 
and  answers  elicited: 

•*Q.  What  expenses  did  you  have  in  connection  with  arrangement?  (Ob- 
jected to  as  incompetent,  irrelevant,  and  immaterial.  Overroled.  Bzceptlon.) 
A.  I  put  a  substitute  in  my  place  during  the  whole  season.  (Moved  to  be 
stricken  out  as  incompetent.  Denied.  Exception.)  Q.  How  long?  A.  Up 
to  the  end  of  October.  Q.  August,  September,  and  October?  A.  Tea.  Q. 
How  much  was  paid  out  to  him?  (Objected  to  as  Incompetent,  Irrelevant, 
and  immaterial.  Objection  overruled.  Ezoeptlon^  A.  Bight  dollars  a  week 
and  board." 

Thus,  the  plaintiff,  over  defendant's  objection,  was  allowed  to  tes- 
tify that,  while  he  was  incapacitated  on  account  of  the  injuries,  he 
hired  and  put  a  substitute  in  his  place  during  three  months,  and 
paid  him  |8  a  week  and  board.  Eight  dollars  for  abont  14  weeks 
amo tints  to  |112.  The  jury  rendered  a  verdict  in  favor  of  plamtiff  ter 
(200,  BO  that  the  (112  item  forms  the  oiost  component  part  of  the 
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verdict  The  proof  of  this  hiring  of  a  substitute  for  three  months 
at  |8  a  week  is  proof  of  a  special  damage.  It  is  a  special  damage,  be- 
cause it  seeks  to  recover  damages  for  consequences  which  do  not 
necessarily  and  immediately  flow  from  the  injury.  Plaintiff  must 
allege  the  special  damage  which  he  seeks  to  recover.  It  is  not  alleged 
in  the  complaint  that  the  plaintiff  expended  money  in  hiring  a  substi- 
tute to  work  in  his  place.  The  defendant  had  no  opportunity^  of  con- 
tradicting the  evidence,  and  its  reception  was  error.  Gumb  v.  Rail- 
way Co.,  114  N.  Y.  411,  21  N.  E.  1046.  Furthermore,  there  is  no 
evidence  that  the  work  rendered  by  the  substitute  was  proper,  or 
worth  the  sum  paid.    114  N.  Y.,  and  21  N.  E.,  supra. 

Judgment  appealed  from  reversed,  with  costs  to  the  appellant  to 
abide  the  event.    All  concur. 


DENNISON  V.   MUSGRAVB. 
(City  Court  of  New  York,  General  Term.    March  Q,  1800.) 

PLBAJMKO— AMEBDICBNT& 

Where  it  was  apparent,  after  a  first  trial,  that  the  cooaplaint  alleged 
facts  which  plaintiff  could  not  prove,  it  was  proper  to  refuse  to  aUow  an 
amendment,  where  the  motion  therefor  was  not  made  until  during  the 
seeond  trial.     . 

Appeal  from  trial  term. 

Action  by  James  A.  Denni«on  against  Fannie  K  Musgrave.    From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 
Argued  before  FTTZSIMONS,  C.  J.,  and  SCSHUCHMAN,  J. 

Frederick  G-.  Wetterau,  for  appellant 
Franklin  Bien,  for  respondent. 

PER  CURIAM.  The  evidence  fails  to  show  that  plaintiff  was  en* 
gaged  by  defendant,  or  her  duly-authorized  agent,  to  render  the  serv- 
ices sued  for  herein.  It  was  his  duty,  under  the  pleading,  to  submit 
snch'proof.  His  failure  to  do  so  entitled  the  trial  justice  to  dismiss 
the  complaint. 

The  trial  justice,  we  fliink,  was  right  in  refusing  the  amendment 
of  the  complaint  as  asked  for  by  plaintiff  at  the  trial.  He  was  guilty 
of  laches  in  waiting  until  that  time  to  make  such  applicatioa  It  was 
clearly  his  duty  to  have  done  so  just  after  the  first  trial,  because  it 
was  then  made  apparent  that  his  complaint  alleged  facts  which  he 
could  not  prove.  Then  followed  the  opinion  of  the  general  term  of 
this  court,  which  also  indicated  the  weakness  of  plaintiff's  complaint 
on  this  proof.  Notwithstanding  these  warnings,  he  neglected  to 
apply  to  have  his  complaint  amended  until  during  the  sec<md  trial, 
evidently  disregarding  the  suggestions  of  this  court  at  its  trial  and 
general  terms,  as  just  pointed  out,  and  intending  to  rely  upon  his 
coBiplaiiit  as  then  framed,  and  believing  that  he  had  ample  evidence 
to  sustain  its  allegations.  Under  these  circumstances,  we  think  the 
trial  justice  was  right  in  refusing  to  allow  the  amendment  asked  for. 
The  i^aintiff  should  suffer  for  his  error  of  judgment  and  his  obstinacy. 

Judgment  affirmed,  with  costs. 
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DBLSALSE  et  al.  t.  QASSIDY. 
(City  Court  of  New  York,  General  Term.    March  6,  1809.) 

SUPPLBMENTAKT  PrOCBBDINOS— AFFIDAVIT  OF  KON  RESIDENCE. 

In  supplementary  proceedings,  a  mere  statement  of  the  debtor,  In  his 
afBdavit,  that  he  does  not  reside,  and  has  not  within  five  years  last  past 
resided,  in  New  York,  is  a  mere  expression  of  his  opinion  as  to  his  non- 
residence,  and  is  insufficient 

Appeal  from  special  term. 

Action  by  F.  Delsalse  and  others  against  Martin  Cassidj.  Judg- 
ment for  plaintiffs  in  the  matter  of  proceedings  supplementary  to 
execution.    Defendant  appeals.    Affirmed. 

Argued  before  PITZSIMONS,  C.  J.,  and  CONLAN  and  SOHUCH- 
MAN,  JJ. 

Frank  J.  McBarron,  for  appellant. 
Blumenstiel  &  Hirsch,  for  respondents. 

PER  CDBIAM.  The  question  of  the  debtor's  residence  was  a  ques- 
tion of  fact  It  was  his  duty  to  prove  that  he  was  not  a  resident  of 
this  city.  His  mere  denial,  as  he  alleges  it  in  his  affidavit,  that  he 
does  not  now  (December  5,  1898)  reside^  and  has  not  within  the  past 
five  years  last  past  resided,  in  the  city  or  county  of  New  York,  was  not 
sufficient.  It  was  the  statement  of  a  conclusion  of  law.  It  was  a 
mere  expression  of  his  opinion  as  to  his  nonresidence,  without  stating 
the  facts  upon  which  his  conclusion  was  based.  Of  course,  the  court 
was  not  bound  to  accept  as  conclusive  his  opinion  as  to  his  nonresi- 
dence, nor  was  it  bound  to  accept  his  conclusion  of  law.  The  order 
appealed  from  must  be  affirmed,  particularly  in  view  of  the  fact  that 
he  failed  and  refused  to  supply  further  evidence  as  to  his  place  of 
residence,  although  he  was  invited  and  requested  by  the  special  term 
justice  to  do  so. 

Order  affirmed,  with  costs. 


(26  Misc.  Rep.  652.) 

GARTER  V.  HERBERT  BOOTH  KING  ft  BRO.  PUB.  00. 

(City  Court  of  New  York,  General  Term.    March  6,  1899.) 

L  Action  Against  Corporation— Allegation  of  Incorporation. 

A  complaint  need  not  allege  that  a  defendant  company  against  which 
no  relief  is  sought  is  a  corporation. 
2.  Bame— Allegation  of  Residence. 

Unless  it  affirmatively  appears  that  plaintilF,  in  an  action  against  a 
foreign  corporation,  is  a  nonresident,  a  demnrrer  will  not  lie  to  the  com- 
plaint for  failure  to  allege  residence. 
8.  Bahb— Allegation  op  Place  of  Contract. 

Since  a  demurrer  for  want  of  Jurisdiction  will  not  lie  to  a  complaint 
unless  the  want  of  Jurisdiction  affirmatively  appears,  a  complaint,  in  a& 
action  against  a  foreign  corporation,  on  a  contract,  which  does  not  show 
where  the  contract  was  made,  Is  not  demurrable. 

Appeal  from  special  term. 

Action  by  Charles  W.  H.  Carter  against  the  Herbert  Booth  King 
&  Brother  Publishing  Company.     A  demurrer  to  the  complaint  was 
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SQstamed,  and  final  judgment  entered  for  defendant,  and  plaintiff 
appeals.     Keversed. 
Argned  before  FITZSIMONS,  C.  J.,  and  CONLA^,  J. 

Hobbs  &  Gifford,  for  appellant. 

Kenneson,  Grain  &  Ailing,  for  respondent.  * 

CONLAN,  J.  This  is  an  appeal  by  the  plaintiff  from  a  final  order 
entered  upon  the  trial  of  issues  at  law,  and  seeks  to  review,  also,  an 
interlocutory  judgment  thereon.  The  action  is  brought  by  the  holder 
of  a  promissory  note  against  an  indorser.  The  defendant  is  a  foreign 
corporation.  The  complaint  does  not  state  where  the  plaintiff  resides 
or  where  the  indorsement  was  made.  The  defendant  demurred  to  the 
complaint  on  the  following  grounds: 

"First,  the  said  complaint  does  not  state  facts  sufficient  to  constitute  a 
canse  of  action;  second,  upon  the  ground  that  the  court  has  no  jurisdiction 
of  the  subject  of  this  action;  third,  upon  the  ground  that  the  court  has  no 
Jurisdiction  of  the  person  of  the  defendant." 

The  reasons  assigned  by  the  trial  court  for  its  judgments  are  stated 
as  follows:  The  complaint  alleges  that  defendant  is  a  foreign  cor- 
poration. It  fails  to  allege  that  plaintiff  is  a  resident  of  the  state, 
and  fails  to  state  the  place  where  the  contract  of  indorsement  was 
made. 

As  an  incident  of  the  trial,  the  assertion  is  made  by  the  learned 
counsel  for  the  defendant  that  there  is  no  such  court  as  "the  city 
court  of  the  city  of  New  York,"  and  this  subject  has  been  elaborated 
in  his  brief;  but  we  are  willing  to  be  content  with  the  provisions 
of  the  Code  of  Civil  Procedure  on  that  point,  and  do  not  think  that 
the  learned  counsel  is  serious  in  advancing  his  proposition  that  there 
is  no  such  court. 

The  respondent  contends  that  there  is  something  lacking  in  the 
allegations  which  are  set  out  as  to  the  making  of  the  note  in  question, 
and  that  there  is  an  omission  of  all  averments  as  to  what  the  American 
FiJ>re  Chamois  Company  was.  He  says  that  we  may  infer  that  this 
was  not  the  name  of  a  human  being,  for  in  relation  to  it  the  word 
''it"  is  used,  and  that  the  complaint  also  negatives  the  idea  that  it  was 
a  fictitious  name.  It  was  said  in  Adams  v.  Store-Service  Co.,  59  Hun, 
127,  13  N.  Y.  Supp.  118,  that  an  allegation  in  a  complaint  that  the 
defendant  is  a  corporation  constitutes  no  part  of  the  cause  of  action, 
but  simply  relates  to  the  character  or  capacity  of  the  defendant;  and 
therefore  a  complaint  which  does  not  allege  that  the  defendant  is  a 
corporation,  although  such  might  be  inferred  to  be  the  fact  from  its 
name,  is  not  demurrable  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  If,  therefore,  it  is  not  nec- 
essary to  allege  this  as  against  a  party  to  be  charged  in  order  to 
save  the  condemnation  of  the  statute,  how  does  it  become  necessary 
to  allege  it  concerning  a  party  against  whom  or  which  no  recovery  is 
sought?  Where,  also,  the  plaintiff  has  sued  by  a  name  representing 
no  person,  natural  or  artificial,  the  objection  must  be  raised  by  mo- 
tion, and  not  by  demurrer.  Bank  v.  Magee,  20  N.  Y.  355,  affirming 
16  How.  Prac.  97.  And  a  demurrer  to  the  complaint,  on  the  ground 
that  the  plaintiff  has  no  legal  capacity  to  sue,  because  there  was  no 
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allegation  that  the  plaintiff  was  a  corporation,  and  the  action  was  by 
an  incorporated  bank,  was  held  bad  in  Bank  v.  Donnell,  40  N.  Y.  410, 
affirming  41  Barb.  671.  In  all  these  cases  it  did  not  appear  that  the 
parties  were  not  within  the  condemnation  of  the  statute  because  of 
affirmative  allegation.  Unless,  therefore,  it  affirmatively  appear  that 
the  status  of  the  individual  or  corporation  or  party  be  not  what,  of 
necessity,  it  ought  to  be,  or^  in  other  words,  when  it  does  not  affirma- 
tively appear  that  he,  she,  or  it  is  anything  else  than  what  it  ought 
to  be,  then  the  statute  will  not  condemn  the  (deading,  and  the  de- 
murrer will  not  lie,  and  this,  we  think,  would  apply  to  a  question  of 
residence  as  well  as  to  any  other  thing  necessary  to  be  alleged.  It 
was  said  in  Gervais  v.  Railroad  Co.  (Sup.)  13  N.  Y.  Supp.  589,  that, 
where  the  supreme  court  has  jurisdiction  of  the  subject-matter  of  an 
action  against  a  foreign  corporation,  the  objection  that  it  has  not 
jurisdiction  of  the  person  of  the  defendant,  for  the  reason  that  the 
plaintiff  is  a  nonresident,  cannot  be  taken  by  demurrer,  where  the 
ilonresidence  of  the  plaintiff  does  not  appear  on  the  face  of  the  com- 
plaint; and  in  Fisher  v.  Insurance  Co.,  52  N.  Y.  Super.  Ct.  179,  that  a 
demurrer  is  not  well  taken  unless  the  fact  showing  want  of  jurisdic- 
tion affirmatively  appears,  and  therefore  a  complaint,  in  an  action 
against  a  foreign  corporation  upon  a  contract  which  does  not  show 
where  the  contract  was  made,  executed,  or  delivered,  is  not  demur- 
rable for  want  of  jurisdiction  either  of  the  person  or  the  subject-mat- 
ter. -  In  addition  to  what  we  have  said  above,  this  court  has  uniform- 
ly held  that,  in  order  to  confer  jurisdiction,  it  is  not  necessary,  in  a 
case  like  the  one  at  bar,  that  it  affirmatively  appear  in  the  pleadings 
that  a  plaintiff  is  a  resident.  It  is  sufficient  if  it  do  not  affirmatively 
appear  that  he  was  not  such  resident;  and  this  ruling  appears  to  be 
in  harmony  with  the  cases  heretofore  cited.  ^  It  follows  from  this 
reasoning  that  the  final  and  interlocutory  judgments  appealed  from 
must  be  reversed,  and  the  demurrer  overruled,  with  costs  to  the  plain- 
tiff, with  leave,  however,  to  the  defendant  to  answer,  on  payment  of 
costs,  within  10  days  after  service  of  a  copy  of  the  order  of  reversal 
herdn. 

PITZSmONS,  0.  J.,  concurs. 


In  re  DELSAX.SE  et  al. 
(City  Conrt  of  New  York,  General  Term.    March  6,  1889.) 

SXTPPLBMENTABT  PROCEEDINGS— N0NRE8IDBNT8— AFFIDAVITS— (DONCLUSIOHS. 

Affidavits  on  behalf  of  a  judgment  debtor,  in  apparent  contempt  of  an 
order  for  his  examination,  that  he  was  not  a  resident  when  the  order 
was  served  on  him,  are  insufficient  to  Justify  the  contempt,  unless  facts 
are  set  out  which  warrant  the  court  In  sustainins  the  conclusion  of  nou- 
residence. 

Appeal  from  special  term. 

Application  of  F.  Ddsalse  and  others,  creditors,  for  the  examina- 
tion of  Martin  Gassidy,  judgment  debtor,  in  proceedings  supple- 
mentary to  execution.     The  debtor  was  adjudged  in  contempt  for 
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disregard  of  the  order  for  Lis  examination,  and  he  appeals.     Af- 
firmed*   

Argued  before  FITZSIMONS,  C.  J.,  and  OONLAN  and  SCHUCH- 
MANT,  JJ. 

Frank  J.  MeBarron,  for  appellant. 
Blumenstiel  &  Hirsch,  for  respondents. 

PER  CURIAM.  The  order  adjudging  the  debtor  herein  guilty  of 
contempt  must  be  affirmed.  The  only  reason  offered  by  him  in  jus- 
tification of  his  contempt  was  that  at  the  time  of  tie  service  upon 
him  of  the  order  for  his  examination  as  a  judgment  debtor  he  was  a 
nonresident.  In  support  of  his  contention  he  submitted  his  own  af- 
fidavit and  the  affidavits  of  several  others,  in  which  the  following 
conclusion  is  set  forth:  ''He  is  not  liow,  and  has  not  been  for  a 
period  of  three  years  or  more,  a  resident  of  the  city  and  county  of 
New  York,  but  resides  without  said  city  and  county."  The  special 
term  justice  was  right  in  disregarding  this  conclusion.  It  alleged 
no  facts  which  would  justify  said  justice  in  sustaining  the  debtor's 
conclusion.  It  was  for  the  court  to  decide  whether  the  debtor  was 
a  nonresident,  based  upon  facts  presented  by  the  debtor.  He  had 
no  right  to  assume  this  judicial  function. 

The.  order  appealed  from  is  affirmed,  with  costs,  with  leave,  how- 
ever, to  the  debtor  to  appear  and  submit  to  examination,  upon  pay- 
ment of  costs  herein,  and  also  the  costs  of  appeal  from  the  order  of 
December  9,  1898.  Upon  complying  with  tiiese  t^rmjii  the  fine  of 
9250  will  be  remittedL 


DUPIGNAC  V.  QUICK. 

(City  OMirt  of  New  York,  General  Term.    March  6,  199B.) 

1.  Action  on  Lost  Note. 

Plaintiff  need  not  allege  the  loss  of  a  note  sued  on. 
1  8AVB-— Tender  of  Bond. 

In  an  action  on  a  lost  note,  plaintiff  is  not  bound  to  offer  the  bond  re- 
quired by  Code  dr.  Proc.  I  1017,  untU  the  tr^L 

Appeal  from  trial  term. 

Action  by  Frank  J.  Dupignac,  a8  committee,  against  Angnst 
Qnick,  on  a  lost  note.  Judgment  for  plaintiff.  Defendant  appeals. 
AlBrmed. 

Argued  before  PITZSIMONS,  C.  J.,  and  SCHUCHMAN,  J. 

Loftns  &  Gaffrey,  for  appellant 
Hairy  B.  Culyer,  for  respondent. 

PEB  CUBIAM.  We  think  tbat  the'tender  upon  the  trial  of  the 
bond  ofFered  and  approved  by  the  court  was  suflBcient.  See  Code 
Qv.  Proc  §  1917.  The  plaintiff  was  not  bound  in  his  complaint  to 
allege  the  loss  of  the  note  sued  upon,  nor  was  he  bound  to  offer 
sooner  than  he  did  in  this  instance  the  bond  mentioned. 

Judgment  affirmed,  with  costs. 
56N.Y.S.-25 
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(26  Ml8C.  Rep.  649.) 

PIPER  V.  HERRICK  et  al. 

(City  Court  of  New  York,  General  Term.    March  6,  1809.) 

E^RCHASE  BY  AgENT—RaTIPICATION— EVIDENCE. 

To  prove  that  the  purchase  of  certain  theatrical  goods  by  one  B..  as 
agent  of  defendant,  was  ratified,  plaintiff  testified  he  asked  defendant 
if  he  would  pay  the  bill,  who  replied  he  did  not  think  B.  had  bought  the 
goods  to  be  charged  to  him;  and  later,  in  defendant's  presence  and  with- 
out his  denial,  B.  admitted  to  plaintiff  he  might  have  said  the  goods  were 
to  be  paid  for  by  defendant,  as  trustee  or  representing  the  owners  of 
the  theater.  To  a  remark  of  plaintiff  that  he  had  sold  the  goods  in  good 
faith,  and  would  hold  him,  defendant  said  he  thought  everything  would 
come  out  all  right.  Defendant  was  not  in  the  theatrical  business,  bat 
was  a  banker.  B.  had  paid  part  of  the  price  with  a  check  of  the  de- 
fendant to  his  order.    Hdd,  that  this  did  not  amount  to  a  ratification. 

Appeal  from  trial  term. 

Action  by  Elwin  8.  Piper  against  Jacob  H.  Hemck  and  another. 
There  was  a  judgment  for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FITZSIMONS,  C.  J.,  and  OONLAN,  J. 

Burr  &  Coombs,  for  appellant. 
Cornelius  Fisk,  for  respondenta 

CONLAl^,  J.  This  is  an  appeal  taken  from  a  judgment  of  the 
trial  term  dismissing  the  complaint  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  action  was  brought  to  recover  the 
value  of  certain  goods  alleged  to  have  been  sold  to  the  defendants, 
and  of  certain  work,  labor,  and  services  rendered  by  the  plaintiff  to 
and  for  the  defendants,  at  their  request.  The  answer  is  a  general 
denial.  Upon  the  trial  it  appeared  that  the  transactions  in  ques- 
tion were  between  the  plaintiff  and  one  David  H.  Bacon,  who,  it  is 
claimed,  was  acting  witii  the  authority  of,  and  as  the  agent  of,  the 
defendants,  in  relation  to  all  of  the  matters  for  which  recovery  is 
sought  herein.  It  is  clear,  therefore,  that  unless  this  agency  be 
shown,  or  a  subsequent  ratification  be  proven,  there  can  be  no  re- 
covery in  the  present  action. 

The  plaintiff's  evidence  is  to  the  effect  that  David  H.  Bacon  called 
upon  the  plaintiff,  and  represented  himself  as  the  agent  of  the  de- 
fendants, with  the  authority  to  bind  them  in  the  transaction,  and 
ordered  certain  goods  and  certain  work  to  be  done  in  relation  there- 
to; the  same  to  be  used  in  certain  changes  and  fittings  at  the  Phoe- 
bus Theater,  in  the  borough  of  Brooklyn.  These  occurrences  are  al- 
leged to  have  taken  place  between  the  30th  day  of  April  and  the 
17th  day  of  May,  1895.  It  also  appeared  from  the  trial  that  no 
effort  was  made  by  the  plaintiff  to  communicate  with  the  defendants 
directly,  with  regard  to  the  ^transaction,  until  after  the  delivery  of 
the  goods  and  the  completion  of  all  the  work  ordered  by  Bacon. 
The  first  conversation  between  the  plaintiff  and  the  defendants  was, 
as  testified  to  by  the  former,  on  the  Monday  following  May  17,  1895, 
when  he  said  to  Herrick,  "Will  you  pay  that  bill?"  and  Herrick 
replied  that  he  did  not  think  that  Bacon  had  bought  those  goods 
to  be  charged  to  J.  H.  Herrick  &  Co.    At  a  subsequent  conversation, 


Digitized  by  VjOOQIC 


City  Ct)  ▲ARONSON   Y.  DAVID    MAY£R   BB£WXKG   GO.  887 

when  Bacon  was  present,  Bacon  is  alleged  by  the  plaintiff  to  have 
said,  in<the  presence  and  hearing  of  Herrick,  that  he  (Bacon)  might 
hare  said  that  the  goods  were  to  be  paid  for  by  J.  H.  Herrick  &  Co.^ 
trustees  of  the  owners  of  the  Phoebus  Theater,  or  that  they  were  to 
be  paid  for  by  J.  H.  Herrick  &  Co.,  representing  the  owners  of  the 
Phoebus  Theater;  and  that  Herrick  made  no  denial  of  Bacon's  state- 
ment, but  that  to  a  remark  then  made  by  plaintiff  to  Herrick,  ^ 
have  come  here  to  get  this  thing  in  good  business  form;  we  have 
sold  these  goods  to  J.  H.  Herrick  &  Co.  in  good  faith,  and  hold  them 
responsible  for  the  payment  of  our  bill/' — ^Herrick  then  said: 
*^ell,  I  think  everything  will  come  out  all  right."  In  a  letter  sub- 
sequently written  by  the  defendants  to  the  plaintiff,  dated  May  24, 
1895,  the  defendants  wholly  repudiated  the  act  of  Bacon,  as  follows: 
*'It  is  proper  to  add  that  my  firm  had  no  knowledge  or  information 
that  Mr.  Bacon  was  having  any  dealings  with  your  firm." 

We  do  not  think  that  the  acts  of  the  defendants,  as  described 
herein,  from  the  plaintiff's  own  testimony,  amount  to  a  ratification 
of  the  contract  alleged  to  have  been  made  by  Bacon,  acting  as  their 
agent.  Nor  does  it  appear  anywhere  in  the  case  that  Bacon  was 
authorized  to  bind  the  defendants  by  any  other  statement  than  the 
language  employed  by  Bacon  himself,  as  testified  to  by  the  plaintiff. 
T&s,  clearly,  was  not  sufficient  to  establish  agency.  There  is  no 
evidence  in  the  case  to  show  that  the  defendants  were  engaged  in 
the  theatrical  business,  or  in  any  other  business  than  as  bankers 
and  brokers;  and  whatever  may  be  said  concerning  the  alleged  con- 
duct of  Bacon,  and  his  authority  to  bind  the  defendants,  it  is  clear 
that  the  plaintiff  ought  to*  have  fully  posted  himself,  by  calling  upon 
or  communicating  with  the  defendants,  at  any  time  between  the  30th 
day  of  April,  1895,  and  the  17th  day  of  May,  1895,  and  ascertaining 
the  truth  of  the  whole  matter.  The  mere  fact  that  the  plaintiff  de- 
manded a  part  of  the  consideration  upon  making  the  sale,  and  re- 
ceived in  payment  a  check  of  the  defendants  for  flOO,  payable  to 
Bacon's  order  and  by  him  indorsed,  is  not  of  itself  ratification  by  the 
defendants,  nor  evidence  in  any  way  tending  to  show  that  Bacon 
had  any  authority  to  bind  them  as  their  agent. 

We  think  the  case  was  properly  taken  from  the  jury,  and  that  a 
dismissal  of  the  complaint  was  not  error  which  calls  for  a  reversal. 
Judgment  should  therefore  be  affirmed,  with  costs. 

FTTZSIMONS,  0.  J.,  concurs. 


m  Mtoc  Rep.  655.) 

AABONSON  V.  DAVID  MAYER  B^BWING  CO. 
(City  Court  of  New  York,  General  Term.    March  6,  1880.) 
1.  OuAKANTT— Construction. 

A  brewing  company,  at  the  request  of  one  of  its  customers,  executed  a 
fnaranty  of  the  lease  of  his  store  in  its  corporate  name,  but  In  the  body 
the  guarantor  was  described  as  another  person.    Hdd,  that  It  was  the 
fnaranty  of  the  corporation. 
Jl  Odrporations— Guaranty  op  Lease— Validity. 

A  brewing  company  has  power  to  guaranty  the  performance  of  the 
eorenants  of  a  lease  of  a  store  building  to  one  of  Ita  customers. 
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^  Same— Powers  of  Vice  President. 

A  contract  which  the  corporation  has  authority  to  make  may  be  exe- 
cuted by  Its  vice  president  in  the  absence  of  the  president. 

4   GUARANTT^NonCE  TO  GUARANTOR— EVTOEFCE. 

Where  a  guaranty  required  notice  of  the  principal's  default  to  be  given 
to  the  guarantor  within  a  stated  time,  and  such  notice  was  duly  mailed, 
but  its  receipt  was  denied,  the  question  of  its  sufficiency  is  for  the  jury, 
since  the  mailing  of  the  notice  raises  a  presumption  that  it  was  received. 

Appeal  from  trial  term. 

Action  by  Rachel  Aaronson  against  the  Dayid  Mayer  Brewiuj; 
CSompany.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defen&nt  appeals.     Affirmed. 

Argued  before  SCHUCHMAN  and  CONLAN,  JJ. 

B.  Lewinson  (Max  J.  Kohler,  of  couneel),  for  appellnnt. 

H.  B.  Weaselman  (David  McChire,  of  counsel),  for  respondent. 

SCHUCHMAN,  J.  The  plaintiff's  complaint  alleges  that  the  de- 
fendant is  a  corporation  organized  under  the  laws  of  the  state  of  New 
York;  that  on  January  23, 1894,  the  plaintiff  entered  into  a  lease  with 
'fme  Samuel  Albert,  as  lessee,  by  which  she  demised  unto  the  said  lessee 
the  store  basement,  and  two  floors  above  the  store  of  premises  jNo. 
«5  Hester  street.  New  York  City,  for  a  term  of  three  years  from  May 
1,  1894,  at  the  yearly  rental  of  f3,260,  to  be  paid  in  equal  monthly 
payments  in  advance;  that  the  defendant  corporation  guarantied  in 
-writing  the  payment  of.  the  rents  and  covenants  in  said  lease  con- 
itained;  that  the  said  lessee  defaulted  in  the  payment  of  the  rent  for 
the  month  of  July,  1896;  that  the  30-days  notice  stipulated  for  in 
«aid  guaranty  was  given  to  the  defendant  corporation,  but  that  it 
failed  to  pay  the  rent;  wherefore  she  asks  judgment  for  liie  rent  for 
the  month  of  July.  The  answer  of  the  defendant  substantially  is  a 
general  denial  of  all  the  material  allegations  contained  in  the  com- 
plaint.    The  guaranty  of  the  defendant  reads  as  follows: 

"In  consideration  of  the  letting  of  the  premises  within  mentioned  to  the 
within-named  Samuel  Albert,  and  the  sum  of  one  dollar  to  me  paid  by  the 
-said  party  of  the  first  part,  I,  David  Mayer,  do  hereby  covenant  and  agree  to 
«nd  with  the  party  of  the  first  part,  above  named,  and  her  legal  representa- 
tives, that,  if  default  shall  at  any  time  be  made  by  the  said  party  of  the  second 
part  in  the  payment  of  the  rent  and  performances  of  the  covenants  contained 
In  the  within  lease  on  his  part  to  be  paid  and  performed,  that  I  will  well 
and  truly  pay  the  said  rent,  or  any  arrears  thereof,  that  may  remain  due 
unto  the  said  party  of  the  first  part,  and  also  all  damages  that  may  arise  in 
consequence  of  the  nonperformance  of  said  covenants,  or  either  of  them,  upon 
notice  of  any  such  default  within  thirty  days  thereafter  from  the  said  party 
of  the  first  part,,  to  the  extent  of  the  sum  of  one  thousand  ($1,000)  dollars. 

''Witness '—  hand  and  seal  this  24th  day  of  January,  m  the  year  one 

thousand  eight  hundred  and  ninety-three. 

"David  Mayer  Brewing  Company, 

"Oscar  I.  Mayer,  V.  Pres." 

The  evidence  adduced  at  this  trial  establishes  the  following  facts: 
That  the  corporation  was  organized  under  the  laws  of  New  York 
state;  that  the  lease  bearing  date  January  23, 1894,  was  executed  and 
del^ered  at  its  date,  and  that  the  guaranty  of  the  defendant  was  de- 
livered at  the  same  time  when  the  lease  was  delivered,  and  that,  after 
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the  goaranty  was  signed  by  the  vice  president,  one  copy  of  the  lease,, 
with  the  guaranty,  was  delivered  to  the  landlord,  and  the  other  to  the- 
tenant  (so  that  it  clearly  appears  that  the  guaranty  was  executed  and 
delivered  on  January  23,  1894,  the  same  day  the  lease  was  dated  anft 
delivered,  and  that  the  year  1893,  appearing  as  the  date  of  the  gasas^ 
anty,  was  a  mistake);  tiiat  the  guaranty  was  executed  by  the  Yi&t 
president  in  the  absence  of  the  president,  and  that  the  vice  president 
was  the  person  who  signed  the  guaranty;  that  the  lessee  was  a  eos^ 
tomer  of  the  David  Mayer  Brewing  Company;  that  the  lessee  caine^ 
and  informed  the  vice  president  that  Hie  landlord  wanted  the  David 
Mayer  Brewing  Company  to  execute  a  guaranty  for  said  lease,  aad 
that  the  vice  president  did  accordingly.  It  was  admitted  at  the  trial 
by  the  counsel  for  the  respective  parties  that  notice  of  the  default 
in  the  payment  of  rent  due  on  July  1,  1896,  was  mailed  on  the  30tb 
day  of  July,  1896,  subject,  however,  to  objection  that  it  is  entirely 
immaterial,  unless  proof  is  given  that  the  notice  was  actually  received 
within  the  30  days  provid^  by  the  guaranty. 

The  appellant  asks  for  a  reversal  of  the  judgment  on  the  following 
grounds: 

1.  That  the  said  guaranty  is  not  the  defendant's  contract,  because 
the  name  of  David  Mayer  is  mentioned  in  tibe  body  of  the  instrument^ 
and  not  the  name  of  David  Mayer  Brewing  Company.  This  is  ubh 
tenable,  because  the  evidence  shows  that  the  defendant  brewing  com- 
pany intended  to,  and  actually  did,  execute  the  guaranty  for  the  bene- 
fit of  its  customer,  the  lessee  in  the  lease.  It  appears  in  evidence 
that  a  prior  lease  of  the  premises  had  been  guarantied  by  David  Mayer^ 
and  that  since  that  time  the  brewing  business  was  turned  over  to  the 
defendant  corporation.  If  the  name  of  David  Mayer  in  the  writtea 
guaranty  is  omitted  as  surplusage,  there  could  not  be  any  question 
that  the  defendant  would  be  liable  on  it  as  its  contract,  and  we  think 
it  should  be  thus  construed.  The  cases  of  Whitford  v.  Laidler,  94  N. 
Y.  145,  and  others,  cited  on  appellant's  points,  are  all  to  be  distin- 
guished from  the  one  at  bar,  because  in  those  cases,  in  the  body  of  the 
contracts  which  were  therein  under  consideration,  the  signers  of  the 
contracts  were  described  either  as  trustees  or  officers  of  a  corporation,, 
or  as  agents,  and  signing  their  names  in  their  individual  capacity. 
The  convt  held  that  they  were  not  individually  liable,  because  they 
had  contracted  in  the  written  contract  in  their  official  or  fiduciary  ca- 
pacity.    That  is  not  so  in  this  case. 

2.  That  the  guaranty  is  void,  in  that  the  d^endant  corporation  had 
no  power  to  make  it;  in  other  words,  being  ultra  vires.  The  ccmtrary 
of  this  assertion  has  been  held  in  Holm  v.  Brewing  Co.,  21  App.  Div^ 
204,  47  N.  Y.  Supp.  518,  and  Koehler  &  Co.  v.  Reinhdmer,  26  Appw 
Div.  1,  49  N.  T.  Supp.  755. 

3.  That  the  vice  president  of  the  defendant  had  no  authority  t^ 
execute  a  guaranty  so  as  to  make  it  a  binding  obligation  on  the  defend- 
ant corporation*  We  think  that  the  vice  president,  in  the  absence  of 
the  president,  had  the  authority.  Fuld  v.  Brewing  Co.  (Com.  PI.)  18 
N.  Y.  Supp.  456.  A  president  of  a  corporation,  being  its  principal 
executive  officer,  is  impliedly  vested  with  the  authority  to  transact  it^ 
ordinary  business,  and  the  corporation  is  liable  for  the  contract  m^ 
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made  by  the  president.  Powers  v.  Power  Co.,  23  App.  Div.  380,  48 
N.  Y.  Supp.  237. 

4.  That  the  notice  of  the  tenant's  defanlt  of  the  payment  of  rent, 
such  as  is  required  by  the  guaranty  to  be  given  to  the  defendant  cor- 
poration, was  insufficient.  We  hold  that  the  mailing  of  the  notice, 
properly  addressed,  and  postpaid,  raised  the  presumption  that  it  had 
been  received  by  the  person  to  whom  it  had  been  directed.  McCoy 
V.  Mayor,  etc.,  46  Hun,  268.  The  only  objection  made  by  the  ap 
pellant  to  the  sufficiency  of  the  notice  of  default  was  simply  that  it 
was  not  proved  that  it  was  actually  received  within  30  days  by  the 
defendant.  The  caae  aforesaid,  however,  holds  that,  when  proof  of 
mailing  was  met  by  the  testimony  of  the  defendant  that  the  notice 
had  never  reached  them,  it  was  for  the  jury  to  pass  upon  the  issue 
of  fact  thus  raised;  and  such  a  course  was  taken  in  this  case. 

The  verdict  is  not  against  the  weight  of  evidence,  and,  substantial 
justice  having  been  done  by  the  jury's  verdict,  we  conclude  that  the 
judgment  and  order  appealed  from  must  be  affirmed,  with  costs. 

OONLAN,  J.,  concurs. 


AARONSON  V.  DAVID  MAYER  BREWING  00. 

(City  Court  of  New  York,  General  Term.    March  6,  18d9.) 

Abatbment— Pendekct  of  Another  Suit— Actions  for  Installments. 

The  pendency  of  an  action  for  an  installment  of  rent  on  a  guaranty  of 
a  lease  is  no  bar  to  a  suit  for  a  subsequent  InstaUment  which  was  not 
due  when  the  first  suit  was  commenced. 

Appeal  from  trial  term. 

Action  by  Rachel  Aaronson  against  the  David  Mayer  Brewing  CJom- 
pany.  From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  CONLAN  and  SCHUCHMAN,  JJ. 

B.  Lewinson  (Max  J.  Kohler,  of  counsel),  for  appellant. 

H.  B.  Wesselman  (David  McClure,  of  counsel),  for  respondent. 

SCHUOHMAN,  J.  The  appeal  in  this  action  involves  the  same 
questions  discussed  in  action  No.  1.  56  N.  T.  Bupp.  387.  There  is, 
however,  an  additional  defense  set  up,  to  wit:  "That  at  the  time  of 
the  commencement  of  this  action  there  was,  and  there  is  now,  pending 
undetermined  in  this  court  a  suit  wherein  this  plaintiff  is  plaintiff 
and  this  defendant  is  defendant,  involving  the  same  cause  of  action." 
Action  No.  1  is  brought  on  the  guaranty,  to  recover  the  rent  of  July 
month,  which  is  payable  in  advance.  Notice  of  nonpayment  thereof 
was  given  to  the  guarantor  on  July  30th,  and  within  30  days  thereafter 
suit  could  have  been  commenced  against  the  guarantor.  Hie  suit 
was  commenced  on  September  4,  1896.  Action  No.  2  is  brought  to 
recover  the  rents  of  the  months  of  August  and  September,  payable 
in  advance.  Notice  of  nonpayment  of  the  rent  for  August  nionth 
was  given  on  August  5th,  and  for  September  month  on  September  2d. 
This  action  was  commenced  on  October  23,  1806.  Either  action  No. 
I  or  2  accrued  within  30  days  after  notice  of  default  to  guarantor. 
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When  action  No.  1  was  commenced,  the  30-days  notice  stipulated  for 
in  the  guaranty  for  the  bringing  of  a  suit  against  the  guarantor  for 
the  rents  of  August  and  September  months  had  not  expired;  in  other, 
words,  the  contingency  upon  which  the  bringing  of  this  suit  depended 
had  not  arisen.  The  rule  of  law  is  that  each  default  in  the  payment 
of  money  due  upon  a  contract  payable  in  installments  may  be  the  sub- 
ject of  an  independent  action,  provided  it  is  brought  before  the  next 
installment  becomes  due.  Lorillard  v.  Clyde,  122  N.  Y.  41,  25  N.  E. 
292;  Underhill  v.  Collins  (Sup.)  15  N.  Y.  Supp.  495;  Nathans  v.  Hc^e, 
77  N.  Y.  420;  Perry  v.  Dickerson,  85  N.  Y.  345. 
Judgment  and  order  appealed  from  affirmed,  with  costs. 

CONL^VN,  J.,  concurs, 

(26  Misc.  Rep.  646.)  ==:^= 

MARX   et  al.  v.   PENNSYLVANIA   FIKE   INS.   CO.   OP   PHTLADELPHTA 

et  al. 

(City  Court  of  New  York,  General  Term.    March  6,  1899.) 

Insukance— Deposition— DiscovEKY. 

Insured,  after  a  fire,  submitted,  before  suit  on  the  policy,  to  examina- 
tion, under  oath,  without  counsel,  touching  the  cause  of  the  fire  and 
amount  of  loss.  The  deposition  covered  300  pages,  and  was  three  months 
in  the  taking.  Hdd,  In  an  action  on  the  policy,  the  defense  of  fraud 
being  set  up,  that  plaintiff,  not  having  a  copy,  should  be  allowed  an  in- 
spection of  the  deposition  in  defendant's  possession. 

Appeal  from  special  term. 

Actions  by  Henry  and  Benjamin  Marx  against  the  Pennsylvania 
Fire  Insurance  Company  of  Philadelphia  and  fonr  other  defendants. 
There  was  an  order  granting  an  inspection  of  depositions,  and  de- 
fendants appeal.    Affirmed.  * 

Argued  before  PITZSIMONS,  0.  J.,  and  CONLAN  and  SCHUOH- 
MANf,  JJ. 

Cardozo  &  Nathan,  for  appellants. 
Mitchell  L.  Erlinger,  for  respondents. 

CONLAN,  J.  This  is  an  appeal  from  an  order  of  the  special  term 
granting  an  inspection  of  certain  depositions  of  the  plaintiffs,  taken 
in  pursuance  of  a  clause  in  a  policy  of  fire  insurance,  and  before  ac- 
tion brought  thereon.  The  same  order  was  made  in  four  other  cases 
brought  by  the  plaintiffs  against  the  different  defendants,  and  the 
appeals  are  taken  in  all  five  cases  thus  pending. 

The  following  appears  from  the  record  made  for  the  purpose  of 
these  appeals:  At  a  date  subsequent  to  the  alleged  fire  upon  the 
plaintiffs'  premises,  and  as  required  by  the  terms  of  the  several  pol- 
icies of  insurance  issued  to  them  by  the  five  defendant  insurance 
companies,  the  plaintiffs  appeared,  and  submitted  to  an  examina- 
tion, under  oath,  touching  the  circumstances  of  the  fire,  and  the 
amount  of  loss  suffered  thereby.  In  the  alleged  proofs  of  loss  fur- 
nished to  the  several  defendants  tbe  aggregate  loss  was  stated  by 
the  plaintiffs  to  be  |13,223.71,  while  it  is  the  contention  of  the  de- 
fendants that  this  is  an  overvaluation  by  several  thousand  dollars. 
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These  depositions  are  claimed  to  cover  some  300  typewritten  pages. 
It  also  appears  that  the  plaintiffs  were  not  represented  by  couBsel 
at  the  talking  of  these  depositions,  nor  were  they  furnished  with  a 
copy  of  the  depositions;  and,  whether  or  not  they  were  promised 
copies  of  the  same  (which  is  a  disputed  question  between  them),  the 
fact  'appears  to  be  that  they  did  not  acquire,  and  have  not  now,  any 
copy  of  the  same,  and  that  the  originals  are  in  the  exclusive  posses- 
sion and  control  of  the  defendants  or  their  attorneys. 

It  is  insisted  by  the  defendants  that  the  plaintiffs  are  not  entitled 
to  an  inspection  or  copy  of  the  depositions,  for  various  reasons,  and 
particularly  because  they  are  their  own  statements,  under  oath,  de- 
rived from  their  books  of  account,  and  all  within  their  personal 
knowledge,  or  contained  within  their  books  of  account;  and  that,  if 
they  are  permitted  to  have  and  retain  copies,  an  opportunity  would 
be  afforded  to  them  to  explain  away  the  effect  which  the  depositions 
would  have  upon  the  minds  of  the  court  and  jury  upon  tiie  trial. 
The  answers  allege  fraud,  and  it  would  appear  that  these  deposi- 
tions are  relied  upon  as  proofs  of  the  allegation.  Counsel  for  the 
plaintiffs  contend  with  much  force  and  reason  that,  if  the  depositions 
shall  have  that  effect,  then  a  refusal  to  compel  a  discovery  might 
seriously  prejudice  the  plaintiffs'  case. 

It  would  not  appear  reasonable  to  suppose  that  the  plaintiffs  can 
have  any  distinct  recollection  of  the  contents  of  these  300  pages  of 
typewriting,  no  matter  from  what  source  adduced.  We  are  all 
aware  of  the  careful  scrutiny  which  is  given  to  the  preparation  of 
cases  on  appeal,  and  what  comparisons  are  necessarily  made  with 
the  stenographer's  minutes  and  the  various  exhibits  introduced  up- 
on the  trial  before  the  proposed  case  is  permitted  to  be  served,  and 
then  with  what  care  amendments  are  prepared,  and  so  the  whole  is 
presented  to  the  trial  judge  for  his  examination  and  settlement.  It 
may  be  that  the  layman  does  not  see  the  legal  efl^t  of  testimony  given 
as  well  as  the  trained  lawyer,  and  for  this  reason  he  should  not  be 
concluded  by  a  statement  made,  even  under  oath,  without  the  pres- 
ence of  counsel  who  are  thereafter  to  conduct  the  litigation.  The 
insurer,  it  may  well  be  said,  is  not  on  the  lookout  for  a  liberal  con- 
struction of  the  terms  of  the  policy,  or  anything  re^ilting  from  a 
fire,  covered  thereby,  to  the  advantage  of  the  assured.  The  plain- 
tiffs will  be  obliged  to  meet  and  overcome  this  charge  of  fraud  upon 
the  trial,  and  they  ought  not  to  be  compelled  to  go  to  trial  hand- 
icapped by  a  statement  under  oath,  drawn  out  at  the  instance  of 
the  opposite  party.  This  examination  is  alleged  to  have  occupied  a 
period  of  time  extending  from  March  to  June,  1898,  and  certainly 
no  advantage  ought  to  be  permitted  to  the  one  party  over  the  other 
in  the  possession  of  this  paper.  We  are  not  cited  to  any  case  on  the 
defendants'  brief  which,  in  our  opinion,  goes  to  the  length  of  shut- 
ting out  a  party  from  obtaining  that  which  is  declared  under  oath 
of  counsel  to  be  material  and  indispensably  necessary  upon  the  trial, 
and  without  which  they  cannot  safely  proceed  to  trial.  There  is. 
moreover,  an  additional  provision  of  the  Code  which  would  seem  to 
authorize  the  making  of  the  order,  for,  under  section  726,  where  an 
original  pleading  or  paper  is  lost  or  withheld  by  any  person,  the 
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court  maj  authorize  a  copy  to  be  filed  and  used  instead  of  the  origi- 
nal. The  language  of  the  section  is  sufficiently  broad  to  cover  a  case 
like  the  present,  even  were  the  plaintiffs  not  entitled,  under  the  pro- 
vision, for  a  discovery.  But  we  do  not  think  it  necessary  to  invoke 
the  aid  of  that  section,  having  reached  the  conclusion  that  the  order 
appealed  from  was  right,  and  ought  to  be  affirmed,  in  all  five  actions. 
Order  affirmed,  with  costs.    All  concur. 


CUFP  V.  HEINE. 

(City  CJourt  of  New  York,  General  Term.    March  6,  1889.) 

Lloyd's  IirsuRAKCB  Policy— Recovery  against  an  Underwhiter. 

In  an  action  on  a  "Lloyd's  insoranee  policy/'  judgment  was  had  against 
the  attorney  in  fact  for  the  fuU  amount  of  the  policy,  which  by  its  terms 
made  the  Judgment  binding  on  his  principals,  the  allied  underwriters. 
Bdd,  that  an  underwriter,  against  whom  recovery  was  sought  for  his 
.proportionate  share  of  the  judgment,  was  entitled  to  a  proportionate 
credit  for  a  sam  paid  pending  the  littgatSon  against  the  attorney,  and  for 
whtch  no  credit  was  allowed. 

Appeal  from  trial  term. 

Action  by  Patrick  Henry  Cuff  against  Arnold  B.  Heiije.    Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Modified  and  affirmed. 
Argued  before  FITZSIMONS,  C.  J.,  and  CONLAN,  J. 

Stem  &  Bushmore,  for  appellant. 
Menken  Bros.,  for  respondent. 

CONLAN,  J.  This  appeal  is  from  a  judgment  for  f324.84  in  favor 
of  the  plaintiff,  entered  upon  the  direction  of  a  verdict  by  the  court 
at  the  trial  term.  The  action  was  brought  to  recover  the  sum  of 
1200.50,  with  interest,  alleged  to  be  due  from  the  defendant,  as  his 
proportion  of  liability  under  a  judgment  recovered  against  his  at- 
torney in  fact  for  the  sum  of  |2,807.12.  The  several  amounts  of 
the  claim  recovered  on  the  judgment  herein  are  precisely  given,  as 
it  is  thought  they  are  an  interesting  feature  in  the  progress  of  this 
litigation.  The  complaint  alleges  that  in  an  action  brought  in  the 
supreme  court  by  one  Richard  Brenack  against  Daniel  Woodcock, 
who  was  the  attorney  in  fact  of  the  defendant  herein  and  several  oth- 
ers, constituting  what  is  known  as  the  "Insurers'  Alliance,"  a  judg- 
ment had  been  recovered  against  said  Woodcock,  as  such  attorney  in 
fact,  for  the  sum  of  f2,807.12,  which  judgment,  it  is  claimed,  bound 
this  defendant  in  the  present  action,  and  upon  which  he  was  liable 
for  his  proportionate  share,  or  one-fourteenth  thereof,  being  the  sum 
of  1200.50,  with  interest.  The  original  action  was  founded  upon  a 
so-called  '^Lloyd's  insurance  policy,"  and,  by  the  terms  of  the  policy, 
recovery  was  to  be  against  the  attorney  in  fact,  who  was  designated 
in  the  policy  as  Daniel  Woodcock.  This  policy  was  for  the  sum  of 
12,500,  and  the  former  aetion  was  brought  to  recover  the  full  amount 
of  the  policy. 

The  evidence  adduced  upon  the  trial  disclosed  the  fact  that  pend- 
ing the  litigation  of  the  former  action,  and  before  the  entry  of  the 
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judgment  thereon,  in  default  of  an  answer,  the  sum  of  |1,050  was 
paid  on  account  of  the  amount  sought  to  be  recovered;  and  yet, 
strange  to  say,  no  credit  was  given  or  allowed  therein  for  that 
amount,  or  for  any  other  amount.  But,  regardless  of  such  pay- 
ment, judgment  was  entered  thereon  for  the  full  amount  claimed, 
with  interest  and  costs,  to  the  amount,  in  the  aggregate,  of  |2,807.12; 
nor  was  any  credit  allowed  thereafter  upon  said  judgment,  but  the 
judgment  for  the  full  amount  stated  was  subsequently  assigned  to 
the  plaintiflf  in  tiie  present  action.  If  the  plaintiff,  therefore,  be  per- 
mitted to  recover,  in  the  present  action,  a  sum  far  in  excess  of  the 
defendant's  liability,  because  of  the  payment  of  the  |1,050,  without 
a  credit  or  allowance  therefor,  it  is  manifest  that  great  injustice  will 
be  inflicted  upon  him  and  the  other  contributors  to  the  fund  payable 
under  the  policy.  We  think  that  even  and  exact  justice  to  all  par- 
ties requires  that  the  sum  of  |1,050  so  paid  on  account  of  the  amount 
sought  to  be  recovered  in  the  first  action  should  be  apportioned 
among  all  the  persons  liable  under  the  policy,  and  that  the  plojin- 
tiff^s  recovery  herein  should  be  limited  to  the  exact  amount  due  by 
the  defendant  after  the  allowance  of  the  credit  to  which,  by  all  rules 
of  law  and  equity,  he  is  entitled,  and  this  is  a  matter  easy  of  cal 
culation;  and  the  judgment  of  the  trial  term  should  be  modified  ac 
cordingly,  and,  as  thus  modified,  affirmed,  with  costs. 

FTTZSIMOXS,  C.  J.,  concurs. 


SPRINGFIELD   METALLIC  CASKET  CO.  T.  WIELAR   et  al. 
(City  Court  of  New  York,  General  Term.    March  6,  1899.) 

1.  Special  Appearance— What  Constitutes. 

Where  defendant  has  not  appeared  generally,  and  the  record  is  silent 
as  to  how  he  appeared  on  a  special  motion,  plaintiff  must  treat  him  as 
having  appeared  specially. 

2.  Same— Irregularities— Waiver. 

Irregularities  in  an  appearance  on  a  motion  are  waived  by  proceeding 
to  a  hearing  without  objection. 

8.  Replevin— Affidavit— Description  of  Property. 

Under  Code  Civ.  Proc.  §  1606,  requiring  an  affidavit  In  replevin  to  par- 
ticularly describe  the  chattel  to  be  replevied,  an  affidavit  to  replevy  cas- 
kets, describing  them  as  "1  ft-0  octagon.  2  6-0  elliptic,  1  6-3  elliptic,  sine 
plated,  and  1  5-9  elliptic,  zinc  plated,  solid  copper  lining,  full  glass,'*  is 
insufficient. 

Appeal  from  special  term. 

Replevin  by  the  Springfield  Metallic  Casket  C!ompany  against  Joseph 
Wielar,  impleaded  with  another.  From  an  order  vacating  the  writ, 
and  from  an  order  refusing  to  vacate  and  annul  the  order  vacating 
such  writ,  plaintiff  appeals.     Affirmed. 

Argued  before  FITZSIMONS,  C.  J.,  and  CONLAN  and  SCHUOH 
MAN,  JJ. 

Bennet  &  Silverman,  for  appellant. 
Abram  L  Elkns,  for  respondent  Wielar. 
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SCHUCHMAN,  J.  On  December  1,  1898,  a  replevin  writ  waa  ia- 
sued  herein,  and,  together  with  the  affidavit  and  undertaking  on  which 
it  was  issued,  was  served  on  the  defendant  Joseph  Wielar.  The  chat- 
tels requested  to  be  replevied  were  described  in  the  requisition  as  fol- 
lows: "1  6-0  octagon,  solid  copper  lining,  full  glass;  2  6-0  dliptic, 
solid  copper  lining,  full  glass;  1  6-3  elliptic,  zinc  plated,  full  glass; 
1  5-9  elliptic,  zinc  plated,  solid  copper  lining,  full  glass,"  etc.  No 
summons  was  served  on  defendant  Wielar,  and  he  did  not  inter- 
pose an  appearance  in  the  action  until  December  8th.  On  Decem- 
ber 3d  defendant  Wielar  obtained  an  order  to  show  cause,  based 
on  his  affidavit  annexed  thereto,  and  on  the  papers  served  on 
him  as  aforesaid,  and  on  which  the  replevin  writ  was  issued,  return- 
able on  December  5th,  why  an  order  should  not  be  made  vacating, 
setting  aside,  declaring  null  and  void,  and  canceling  the  writ  of  re- 
plevin issued  herein,  and  the  requisition  thereon  indorsed,  on  the 
ground  that  the  chattels  sought  to  be  replevied  therein  are  insuf- 
ficiently described,  and  not  in  compliance  with  the  requirements  of 
the  Code.  On  December  5th,  when  the  said  motion  came  on  for  argu- 
ment, Mr.  Silverman,  one  of  the  plaintiff's  attorneys,  appeared  in  oppo- 
sition to  the  said  motion,  an*  applied  for  an  adjournment  of  one  day, 
in  order  to  present  affidavits.  Counsel  for  the  motion  thereupon  of- 
fered to  have  it  heard  upon  the  original  papers  upon  which  the  writ 
issued,  solely,  which  offer  was  accepted  by  plaintiff's  attorney,  where- 
upon the  argument  was  proceeded  with,  and  related  to  the  sufficiency 
of  the  original  affidavit  and  requisition  merely.  The  appellant  now 
raises  the  point  that  the  defendant  Wielar  had  no  standing  in  court 
at  the  time  said  motion  was  made  by  him,  for  the  reason  that  he  had 
not  appeared  either  generally,  as  required  by  section  421  of  the  Code, 
or  specially.  Douglas  v.  Haberstro,  58  How.  Prac.  276.  This  is 
untenable.  A  general  appearance  of  a  defendant  is  a  waiver  of  any 
irregularity  in  the  affidavit  on  which  the  requisition  is  founded.  Hyde 
V.  Patterson,  1  Abb.  Prac.  248.  If  a  party  does  not  want  to  waive 
an  irregularity  by  a  general  appearance,  he  must  appear  specially. 
Reed  v.  ChHson,  142  N.  Y.  155,  36  N.  E.  884.  The  record  does  not 
explicitly  show  how  the  defendant  appeared  on  the  motion;  but,  not 
having  appeared  generally,  plaintiff  must  treat  him  as  having  ap- 
peared specially.  Couch  v.  Mulhane,  63  How.  Prac.  79.  Neither  the 
order  appealed  from,  nor  the  record  on  which  it  is  based,  shows  that  the 
appellaxit,  on  the  argument  of  the  motion,  raised  the  question  of  de- 
fendant's appearance  in  either  capacity,  and  by  failing  to  do  so  he 
waived  any  irregularity  in  the  appearance.  The  affidavit  of  the  de- 
fendant Wielar  on  which  the  order  to  show  cause  of  December  3d  was 
obtained  sets  forth  the  reasons  why  an  order  to  show  cause  and  an 
extension  of  time  to  rebond  the  chattels  is  applied  for,  but  nothing 
is  contained  therein  which  adds  to  or  detracts  from  the  affidavit  upon 
which  the  replevin  writ  is  issued,  nor  from  the  description  of  the 
chattels  therein  mentioned.  It  merely  states  that  under  the  replevin 
writ  property  was  taken  from  him,  consisting  of  32  caskets.  We 
think  the  affidavit  upon  which  the  requisition  of  replevin  was  isFiued 
was  clearly  defective  in  not  particularly  describing  the  chattels  to  be 
replevied.    Code,  §  1695;    Schwietering  v.  Rothschild,  26  App.  Div. 
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614,  50  N.  T.  Supp.  206;  Devoe  v.  Selig,  25  Misc.  Rep.  411,  54  N. 
Supp.  941. 

Order  appealed  from  is  affirmed,  with  costs. 

The  appeal  from  the  other  order,  made  herein  at  special  term  cm  ' 
tember  14,  1898,  denying  the  motion  made  by  plaimtifl  to  vacate  3 
daclare  null  and  void  the  said  order  of  December  8th,  involves 
same  questions  considered  on  the  appeal  from  the  latter  order. 

Order  of  December  14th,  appealed  from,  is  affirmed,  with  costs. 

All  concur. 


(26  Misc.  Rep.  051).) 

WALTENBERG  v.   BERNHARD. 
(City  CJonrt  of  New  York,  General  Term.    January  30,  1809.) 

1.  Blani>er— Pleading — ^Partial  Jitstification. 

Where  complainant  In  an  action  of  slander  alleges  two  distinct  def; 
atory  charges,  defendant  may  deny  one  and  plead  the  truth  in  Justii 
tlon  of  the  other. 

2.  Same— Qlestiox  fou  Jury. 

Where  the  relation  of  witnesses  to  the  party  for  whom  they  tes 
and  the  facts  to  which  they  testify  are  such  as  warrant  the  submisj 
of  the  cause  to  the  jury,  their  verdict  will  not  be  reversed  as  against 
preponderance  of  the  evidence. 

3.  Same— VrNDiCTivE  Damages. 

The  Jury  in  an  action  for  slander  may  give  vindictive  damages  wl 
in  their  judgment,  defendant  was  incited  by  malice,  or  recklessly  m 
the  defamatory  charges. 

Appeal  from  trial  term. 

Action  by  Bertha  Waltenberg  against  Percival  J.  Bernhard.     Fr 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
fendant  appeals.     AflQrmed. 

Argued  before  FITZSIMONS,  C.  J.,  and  COXLAN  and  SCHUC 
UAN,  JJ. 

Abram  I.  Elkus,  for  appellant. 

Alfred  Steckler,  for  respondent. 

SCHUCHMA^N^,  J.  The  complaint  alleges  a  cause  of  action 
slander.  The  defendant  is  charged  of  having  spoken  of  plaintiff 
follows:  "I  can  bring  eleven  witnesses  who  saw  plaintiff  take  goc 
She  took  the  rings  either  out  of  spite  or  for  gain.  They  are  proba 
destroyed  now."  Defendant's  answer  denies  every  allegation  of 
complaint,  and  sets  up  justification,  by  averring  "that  the  plaintiff  1 
taken  certain  goods  and  merchandise  belonging  to  the  defenda 
and  that  the  defendant  could  bring  abundant  proof  from  witnes 
who  saw  the  plaintiff  take  such  goods  and  merchandise,  and  that  s 
statements  made  by  the  defendant  concerning  the  plaintiff  were  tru 
The  evidence  on  plaintiff's  i>art,  at  the  trial,  shows  that  the  defends 
was  engaged  in  the  millinery  business,  and  that  the  {daintiff  had  b< 
in  his  employ  as  forewoman  for  18  years;  that  on  July  24,  1896, 
defendant  called  the  plaintiff  into  his  private  office,  and  asked  hei 
she  knew  anything  about  two  diamond  rings  which  Mamie  Hogan, 
employ^  of  the  defendant,  had  left  in  the  store  the  evening  befo 
and  were  missing  that  morning.     The  plaintiff  replied  that  she  kn 
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nothing  abont  them.  He  then  accused  her  of  stealing  the  rings  and 
of  stealing  goods.  The  plaintiff  denied  the  accusations,  but  the  de- 
fendant insisted  the  same  were  true.  The  defendant  called  plaintiff 
to  account  for  the  loss  of  these  rings,  and  accused  her  of  stealing  them, 
and  also  goods  from  the  store,  every  day  thereafter  until  July  31, 
1896,  when  she  was  discharged.  The  defendant  sent  a  detective 
from  the  local  police  station  to  the  plaintiff  on  July  26,  1896,  to  call 
her  to  account  for  the  loss  of  these  rings.  Plaintiff  requested  de- 
fendant to  confront  her  with  the  witnesses  that  he  alleged  could  prove 
that  she  had  taken  the  goods,  but  the  defendant  refused  to  do  so,  and 
discharged  her,  saying:  "No,  you  leave  my  place  to-night,  and  never 
show  yoar  face  in  my  place  again.  You  are  a  thief."  The  evidence 
further  shows  that  about  August  5,  1896,  plaintiff  had  brought  an 
action  gainst  Jennie  Goldsmith  for  slander  in  accusing  the  plaintiff 
of  stealing  goods  from  the  defendant's  store.  On  August  6,  189G, 
the  defendant  called  on  the  plaintiff's  sister,  Emma  Nass,  at  her  home 
in  New  York  City,  and  asked  her  whether  she  and  the  plaintiff  fully 
comprehended  what  they  were  doing  in  suing  Jennie  Goldsmith  for 
slander.  Miss  Nass  replied  that  she  understood,  and  thereupon  the 
defendant  u^ered  the  following  words,  which  are  the  basis  of  this 
action,  viz.:  '*!  can  bring  eleven  witnesses  who  will  testify  that  they 
saw  your  sister  take  the  rings,  and  also  goods;  and  unless  you  ^ith- 
dcaw  the  case  against  Jennie  Groldsmith,  I  shall  bring  these  witnesses, 
and  it  will  ruin  her.  She  took  the  rings  dther  for  spite  or  gain,  and 
they  are  probably  destroyed  now."  The  defendant,  to  substantiate 
his  defense,  testified  that  he  never  accused  the  plaintiff  of  having 
taken  the  rings  of  Miss  Hogan,  but  he  admitted,  and  reiterated  on  the 
trial,  that  she,  the  plaintiff,  had  taken  goods  from  him,  from  his  store, 
while  in  his  employ,  and  that  he  had  witnesses  to  prove  that  fact; 
and  he  called  Misses  Kelly,  Curry,  Barret,  and  Goldsmith,  four  em- 
ployes of  his,  who  substantially  testified  that  they  aU  four,  for  a  long 
period,  had  seen  the  plaintiff  taking  goods  away  from  defendant's  8ton\ 
but  that  they  never  reported  it  to  the  defendant,  their  employer,  until 
this  affair  about  the  rings  occurred.  The  testimony  of  these  four 
employ^  shows  that  they  did  not  entertain  a  very  friendly  disposition 
towards  the  plaintiff.  Against  Jennie  Goldsmitii  plaintiff  had  an  ac- 
tion for  slander  pending  at  the  time  of  this  trial;  and  Mamie  Hogan 
testified  that  she  had  feelings  of  resentment  against  the  plaintiff,  and 
is  not  her  frigid,  because  the  plaintiff  had  discharged  her  while  she 
was  forewoman.  There  was  not  a  particle  of  evidence  offered  on 
the  trial  to  show  that  the  plaintiff  stole  the  diamond  rings.  Thus 
we  see  that  the  slander  complained  of  is  composed  of  two  distinct 
charges.  One  of  them  is  that  the  plaintiff  stole  the  diamond  rings ; 
the  other  is  that  she  stole  merchandise  from  the  defendant  while  in 
his  employ.  The  first  charge  the  defendant  absolutely  denies  of  hav- 
ing made.  The  second  charge  the  defendant  justifies  by  testifying 
and  calling  witnesses  to  verify  the  charge  to  be  true.  The  justifica- 
tion ia  good  if  it  covers  any  one  of  these  distinct  charges.  It  does 
not  need  to  cover  both.  Lanpher  v.  Clark,  149  N.  Y.  472,  44  N.  E. 
182.  Appellant  asks  to  reverse  the  judgment  appealed  from  on  the 
;;round  that  the  plaintiff  has  failed  to  prove  the  slander  alleged  l)y  a 
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preponderance  of  evidence.  This  we  feel  warranted  not  to  do  under 
all  the  facts  and  circumstances  of  this  case.  The  evidence  in  this 
case,  and  the  circumstances  under  which  it  was  given,  the  relation  of 
the  witnesses  to  the  party  in  whose  behalf  they  testified,  and  the  na- 
ture of  the  facts  to  which  they  testified,  are  such  as  not  only  to  war- 
rant, but  require,  the  trial  court  to  send  the  case  to  the  jury;  and  in 
particular  inasmuch  as  the  jury  had  the  advantage  of  noticing  the  ap- 
pearance of  the  witnesses,  and  had  the  right  of  drawing  such  in- 
ferences and  judging  of  such  probabilities  as  they  deemed  just  in  doing 
from  all  the  evidence  of  the  case.  Thompson  v.  Wdde,  10  App.  Div. 
125,  41  N.  Y.  Supp.  819.  The  verdict  is  not  excessive.  The  jury  had 
the  right  to  give  nominal  and  compensatory  and  vindictive  daniages; 
the  latter  when,  in  their  judgment,  the  defendant  was  incited  by  actual 
malice,  or  acted  wantonly  or  recklessly,  in  making  the  defamatory 
charge.    Holmes  v.  Jones,  147  N.  Y.  59,  41  N.  E.  409. 

Judgment  and  order  appealed  from  affirmed,  with  costs.     All  con- 
our. 


McGRATH    V.    PITKIN. 
(City  Oourt  of  New  York,  General  Term.    March  6,  1890.) 

1.  NseOTiABLE  NoTB— Action  by  Indorsee— Pleading. 

A  complaint  in  an  action  by  an  indorsee  on  a  note  need  not  allege  In- 
dorsement before  maturity. 

2.  Same— Burden  of  Proof— Want  op  Consideration. 

The  maker  of  a  note  has  the  burden  of  proving  want  or  failure  of  con- 
sideration. 
8.  Same- Answer- Sufficiency. 

An  answer  admitting  that  a  note  was  given  for  a  good  and  valuable 
consideration,  and  then  alleging  a  want  of  consideration,  is  bad  on  de- 
murrer. 

4.  Baub— Counterclaim  against  Bona  Fide  Purchaser. 

A  counterclaim  against  the  payee  of  a  negotiable  note  is  not  good 
against  a  bona  fide  purchaser  before  maturity. 

5.  Sake —Plea  of  Payment— Sufficiency. 

An  answer  alleging  iMiyment  of  a  note,  without  alleging  to  whom,  is 
good  on  demurrer. 
6b  Pleading— Demurrer  to  Several  Defenses. 

A  demurrer  to  several  defenses  will  be  overruled  if  one  is  good. 

Appeal  from  special  term. 

Action  by  George  W.  McGrath  against  Leonard  F.  Pitkin.  Pro» 
an  order  overruling  a  demurrer  to  a  part  of  the  answer,  with  leave  to 
plaintiff  to  amend,  and  from  the  interlocutory  judgment  entered 
thereon,  he  appeals.     Affirmed.  

Argued  before  FITZSIMONS,  a  J.,  and  OONLAN  and  SCHUOH 
MAN,  JJ. 

Gteorge  S.  Daniels,  for  appellant 

George  Bell,  for  respondent. 

SOHUCHMAN,  J.  The  complaint  sets  forth  three  causes  of  action 
on  promissory  notes  which  were  made  by  the  defendant  to  the  order 
of  one  Nelson,  who  indorsed  and  delivered  them  to  the  plaintiff.  The 
answer  admits  the  allegations  set  forth  in  the  first,  lourdi,  and  serentb 
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(taragraphs  of  the  complaint,  among  which  is  one  that  the  notes  were 
given  for  a  good  and  valuable  consideration,  and  then  sets  up  the  de- 
fense of  want  of  consideration  in  the  making  of  the  note,  and  a  coun- 
terclaim or  offset  against  the  payee,  as  if  the  holder  was  not  an  in- 
nocent holder  before  maturity,  and  also  sets  up  the  aflftrmative  de- 
fense of  payment.  The  plaintiff  interposes  a  demurrer  in  the  follow- 
ing language:  "The  plaintiff  hereby  demurs  to  the  defenses  con- 
fflsting  of  new  matter  and  the  counterclaim  contained  in  the  defend- 
ant's answer  on  the  ground  that  they,  and  each  of  them,  are  in- 
sufficient in  law  upon  the  face  thereof."  The  court  at  special  term 
overruled  the  demurrer,  with  leave  to  the  plaintiff  to  amend  on  pay- 
ment of  costs.  The  defendant  (respondent)  invokes  the  rule  tiiat, 
before  a  demurrer  to  the  answer  is  considered,  the  first  pleading  is 
to  be  looked  into.  He  claims  that  the  complaint  does  not  set  forth 
that  the  plaintiff  is  a  holder  before  maturity,  and  that,  therefore, 
he  cannot  object  to  any  defense  which  is  good  against  the  payee. 
The  complaint  is  good  and  sufficient.  It  need  not  allege  that  the 
note  was  indorsed  over  to  the  plaintiff  before  maturity.  The  pre- 
sumption of  law  is  that,  when  the  payee  indorses  and  delivers 
the  note  to  another,  the  latter  is  a  bona  fide  holder  for  value,  and 
the  burden  of  proof  is  upon  the  maker  in  regard  to  want  or  fail- 
ure of  consideration  between. the  maker  and  the  payee.  Bank  v. 
Crow,  60  N.  Y.  85.  The  counterclaim  and  the  separate  defense  first 
set  forth  in  the  answer  are  insufficient.  The  separate  defense  of  pay- 
ment is  good,  and  sufficient.  It  does  not  aver  to  whom  payment  was 
made,  but,  if  an  answer  is  not  sufficiently  specific  or  definite  and  cer- 
tain, the  remedy  is  by  motion.  Bank  v.  Sherman,  6  Bosw.  181,  and 
Hubener  v.  Sinuns,  2  Law  Bui.  64.  The  rule  of  law  is  that,  if  a  demur- 
rer is  taken  to  several  defenses,  and  only  one  is  good,  the  demurrer 
will  be  overruled.     Ross  v.  Duffy,  12  N.  Y.  St.  Rep.  584. 

Interlocutory  judgment  and  order  appealed  from  affirmed^  with 
costs.     All  concur. 


FRIEDE  V.  WEISSENTHANNER. 

(City  Court  of  New  York,  General  Term.    March  6,  1809.) 

Attachment— Vacation— Appeat.. 

Where  the  testimony  indicates  that  a  Judgment  in  favor  of  defendant 
wonld  be  again  rendered  in  case  of  a  reversal  on  appeal,  an  attachment 
issued  against  him  should  not  be  continued  pending  the  appeal. 

Appeal  from  special  term. 

Attachment  by  Marcus  Sergey  Friede  against  Achille  Weissen- 
thanner.  Judgment  for  defendant  on  a  counterclaim.  From  a  denial 
of  his  motion  to  vacate  an  attachment  pending  an  appeal  by  plaintiff, 
defendant  appeals.    Beversed. 

Argued  before  FITZSIM0N8,  C.  J.,  and  CONLAN  and  SCHUCH^ 
MAN,  JJ. 

Ira  Leo  Bamberger,  for  appellant. 
Benjamin  Tujaka,  for  respondent. 
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(X)NLAN,  J.  This  i&  an  appeal  from  an  order  of  the  special  1 
denying  a  motion  to  vacate  an  attachment  against  the  defendant  i 
a  judgment  upon  a  counterclaim  in  defendant's  favor,  after  a 
of  all  the  issues  before  a  jury.  The  i^aintiff  alleges  a  cause  of  eu 
growing  out  of  a  contract  of  employment  for  a  period  of  two  y^ 
between  April  1,  1895,  and  March  31,  1897.  It  appears  that 
plaintiff  was  discharged  from  defendant's  employ  on  the  23d  da 
I>ecember,  1895,  and  brought  his  action  on  the  24th  day  of  De 
ber,  the  day  following,  and  alleged  in  the  complaint  that  there  was 
him  |90  for  salary  unpaid  for  three  weeks  at  the  date  of  his 
charge,  and  then  set  up  as  damages  the  amount  of  the  salary  he  n 
have  become  entitled  to  if  he  had  been  permitted  to  remain  in 
defendant's  employ  until  the  contract  should  terminate  by  its  Hi 
tion,  on  March  31,  1897.  His  compensation  was  to  be  at  the  rai 
|30  per  week.  The  defendant  claims  to  have  discharged  him  bee 
of  his  violation  of  the  existing  contract.  The  defendant  also  ple^ 
a  counterclaim. 

Upon  the  trial  the  plaintiff  conceded  there  was  only  due  hin 
arrears  of  salary  the  sum  of  |30,  instead  of  f90,  as  charged, 
of  the  issues  appear  to  have  been  submitted  to  the  jury,  including 
<me  of  the  discharge  for  cause,  and  this  submission  resulted 
verdict  in  favor  of  the  defendant  in  the  sum  of  f 901.07.  An  aj 
was  taken  by  plaintiff  from  this  judgment  to  the  general  term  of 
court,  and  is  now  pending;  and  it  was  urged  that  because  of  ai 
dertaMng  on  appeal,  given  as  prescribed  by  the  Code  of  Civil 
cedure,  that  the  attachment  should  not  be  disturbed,  but  shoul 
allowed  to  stand,  because  of  the  possibility  of  the  reversal  of 
judgment  appealed  from  and  of  a  recovery  in  plaintiff's  favor 
retrial  of  the  action.  While  we  are  unprepared  to  say  what  wi! 
the  real  outcome  of  the  plaintiff's  appeal  from  the  judgment,  wc 
of  the  opinion  that  enough  was  not  alleged  in  the  first  instance,  ii 
aflftdavit  upon  which  the  attachment  was  originally  granted,  to  p 
cate  a  cause  of  action  for  anything  more  than  the  sum  of  |12 
being  the  amount  of  salary  alleged  to  be  due  and  for  money  clai 
to  have  been  expended.  The  former  sum  the  plaintiff  on  the 
conceded  to  be  an  overcharge  by  |60,  while  the  jury  disposes  oi 
entire  case,  after  hearing  all  the  evidence,  by  saying,  in  substf 
to  the  plaintiff:  "The  defendant  owes  you  nothing,  and  you  are  ii 
debt  to  the  amount  of  |759."  We  do  not  see  why  the  attachi 
should  be  allowed  to  stand  for  the  amount  claimed,  where  it  i 
conceivable  how  the  plaintiff  c^n  expect  or  hope  to  reach  any  d 
ent  result,  even  if  he  had  been  permitted  a  retrial  of  the  aci 
for  certainly  he  cannot  change  the  current  and  force  of  the  testin 
adduced  upon  the  last  trial.  The  judgment,  it  is  true,  is  not  b< 
us  for  review,  but  we  have  the  record  made  for  the  purpose  of 
appeal,  and  it  seems  but  an  exercise  of  justice  to  the  defendant 
he  should  be  relieved  of  the  damaging  effect  which  necessarily  rei 
from  the  levy  of  an  attachment;  and  we  are  therefore  of  the  opii 
for  the  reasons  stated,  that  the  order  appealed  from  should  b< 
versed,  with  costs,  and  the  attachment,  and  all  proceedings  tl 
under,  be  vacated  and  set  aside.     All  concur. 
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NATIONAL  MFB  ASS^  OfF  HARTFOBD,  CONN.,  v.  THOMWON. 
(Supreme  Court,  Appellate  Division^  Second  Department.    March  7,  1809.)    . 

1.  CovTmtroN  bt  A0«iit-«Wkat  OcmmTrJTBs-^DncAirD. 

The  mere  fact  that  a  check  giren  by  an  agent  for  money  e^^ected  for 
the  principal  in  uai  puid  when  presented,  and  that  the  teller  pronounces 
It  not  good,  does  not  show  a  conversion  by  the  agent,  no  demand  having 
been  made  on  htm. 

2.  BAVE^EVTDinVCK. 

On  an  issue  of  amyersion  <tf  a  f imd  for  which  no  demand  was  made, 
defendant  may  testify  to  conversations  with  an  officer  of  plaintiff  which 
tend  to  explain  his  attitude  towards  plaintiff  in  respect  to  his  failure  to 
turn  over  the  fund,  where  such  officer  has  testified  to  other  conversations 
with  defendant  on  the  same  subject 

8L  SVIDBMCB — A DMT86IONS— OOKTR4DIOTIOir-*£XPL ANATfOK. 

When  a  party's  admissions  have  been  introdueed  against  him,  be  may 
explain  them,  or  deny  that  he  made  them. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  National  Life  Association  <rf  Hartford,  Oonn.,  ftgainat 
Frandfl  A.  l^ompson.  Prom  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  directed  by  the  court,  and  from  an  order  denying  a  new 
trial,  defendant.appeals.    Reyersed.  

Argned  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  J  J. 

Louis  Cohen,  for  appellant. 
E.  T.  Lovatt,  for  respondent. 

WHaLAKD  BARTLETT,  J.  In  this  action  the  defendant  has  been 
held  liable  for  the  conversion  of  f  1,762.75,  which  he  collected  as  the 
>'ew  York  agent  of  the  plaintiff  corporation.  His  defense  consisted 
of  a  general  denial  and  an  averment  that  on  or  abont  the  26th  day  of 
March,  1896,  for  a  valuable  consideration,  the  plaintiff  had  extended 
the  time  for  the  payment  of  any  indebtedness  then  or  thereafter  to 
become  due  to  it  from  the  defendant  to  the  30th  day  of  September, 
1896,  a  date  subsequent  to  the  time  of  the  commencement  of  the  action. 
At  the  conclusion  of  the  evidence  on  both  sides  the  learned  trial 
judge  instructed  the  jury  that  the  action  vras  a  suit  for  conversion  in 
which  no  defense  had  been  made  out,  and  directed  them  to  find  a  ver- 
dict in  favor  of  the  plaintiff  for  the  amount  already  mentioned,  to- 
gether with  interest.  The  particular  claim  which  gave  rise  to  this 
action  grew  out  of  certain  collections  made  by  the  defendant  as  the 
plaintiff *s  agent  in  New  York  for  the -week  ending  March  21,  189G. 
Out  of  these  collections,  according  to  the  terms  of  his  contract  with  the 
plaintiff  corporation,  the  defendant  was  entitled  to  retain  certain 
commissions.  He  deducted  these,  and  sent  the  plaintiff  his  check 
for  the  balance  of  |1,762.75.  This  check  was  not  paid  upon  presenta- 
tion at  the  bank  on  which  it  was  drawn,  and  thereupon  the  plaintiff 
began  proceedings  by  attachment  against  the  defendant.  There  was 
no  proof  that  any  demand  had  ever  been  made  upon  the  defendant  for 
the  moneys  represented  by  the  check,  and  the  simple  fact  that  it  was 
not  paid  when  presented  at  the  bank,  and  was  pronounced  not  good  by 
the  teHer,  who  refused  payment,  did  not  suflftce  to  establish  a  case  of 
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conversion  against  the  defendant.  ''An  agent  or  a  person  acting  in 
a  fiduciary  capacity  is  not  subject  to  an  action  of  tort  for  mere  acts 
of  omission, — such  as  not  paying  over  money  due, — ^but  only  for  acts 
of  misfeasance;  and  in  an  action  against  an  agent  or  attorney  for  not 
accounting,  or  not  paying  over  a  balance  found  due  on  an  accounting, 
the  plaintiff  does  not,  by  adding  to  the  allegation  that  the  defendant 
has  refused  to  pay  over  the  money  due  an  assertion  that  he  has 
converted  it  to  his  own  use,  convert  the  action  into  one  for  a  tort." 
Segelken  v.  Meyer,  94  K  Y.  473.  There  was,  however,  some  other  evi- 
dence in  the  case  from  which  it  might  be  inferred  that  the  defendant 
had  actually  converted  this  money;  that  is  to  say,  had  either  spent 
it  for  his  own  purposes,  or  asserted  such  a  dominion  over  it  as  to 
amount  to  a  denial  of  the  plaintiff's  right  thereto.  Albert  Freeman, 
the  director  of  agencies  of  the  plaintiff  corporation,  testified  to  a  con- 
versation with  the  defendant,  after  his  check  had  been  dishonored 
and  the  attachment  proceedings  had  been  begun,  in  which  the  witness 
said  he  told  the  defendant  plainly  that  he  had  used  the  money  belong- 
ing to  the  company,  which,  under  his  contract,  he  was  to  account  for 
every  week.  "He  told  me  many  times,"  said  Freeman,  "that  he  had 
done  wrong.  He  came  over  to  me,  and  begged  me  I  should  not  push 
the  cajse  against  him.  ♦  ♦  *  He  said  he  was  very  sorry  that  he 
was  not  in  a  position  to  pay  the  moneys  back  to  the  company."  On 
cross-examination,  this  witness,  referring  apparently  to  the  same  con- 
versation with  the  defendant,  said  further:  "I  had  a  talk  with  him. 
I  told  him  there  was  an  attachment,  and  that  we  would  criminally 
prosecute  him  unless  he  straightened  things  out.  He  acknowledged  to 
me  his  wrongdoing  and  asked  me — begged  me — ^I  should  leave  him 
alone;  that  I  should  not  do  anything;  that  he  would  raise  the  money 
in  a  few  days,  and  pay  it  to  us;  and  I  agreed  to  that."  While  this 
proof,  as  has  been  suggested,  might  be  enough  to  sustain  the  action  as 
a  suit  for  conversion,  without  proof  of  any  demand,  yet  the  defendant 
was  clearly  entitled  to  meet  and  rebut  it,  if  he  could,  by  giving  his  own 
account  of  what  was  said  between  him  and  the  plaintiff's  director  of 
agencies  in  the  interview  or  interviews  concerning  which  Freeman 
testified  as  above  stated.  This  right,  however,  was  refused  him. 
When  the  defendant  was  on  the  stand,  he  was  asked  upon  his  direct 
examination,  "What  conversation  did  you  have  with  Alfred  Freeman 
after  this  check  had  come  back  protested?"  This  was  objected  to  as 
immaterial,  irrelevant,  and  incompetent,  and  the  defendant  duly  ex- 
cepted to  the  ruling  of  the  court  sustaining  the  objection.  This,  ruling 
was  clearly  erroneous.  It  was  admitted  that  Freeman  was  an  officer 
of  the  (daintiff  corporation,  and  the  defendant  was  not  only  entitled 
to  contradict  or  qualify  his  testimony  as  to  the  particular  conversa- 
tions which  Freeman  had  mentioned,  but  to  testify  himself  to  any 
other  conversations  with  Freeman  which  tended  to  explain.the  defend- 
ant's attitude  towards  the  insurance  company  in  respect  to  his  failure 
to  turn  over  the  commissions  represented  by  his  check.  If  he  had 
been  allowed  to  do  this,  an  issue  of  fact  might  have  been  raised  which 
the  court  would  have  been  required  to  submit  to  the  jury. 

The  claim  that  the  plaintiff  had  extended  the  defendant's  time  for 
the  payment  of  any  amount  in  which  he  might  be  indebted  to  the  cor- 
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poratioii  was  based  apon  a  contract  between  Ella  S.  Thompson,  the 
defendant's  wife,  and  the  National  Life  Association,  acting  through 
Albert  Freeman,  which  was  evidenced  bj  an  instrument  signed  by 
Freeman  in  behalf  of  the  corporation,  and  bearing  date  March  28, 
18d6.  This  instrument  certified  that  the  National  life  Association 
that  day  received  from  Mrs.  Thompson  an  assignment  of  a  chattel 
mortgage  held  by  her  upon  the  property  of  her  husband,  and  that 
the  same  had  been  taken  by  the  association  as  collateral  security  for 
sums  of  money  which  were  then  due  or  might  thereafter  become  due 
from  the  defendant  to  the  association.  It  further  declared  that  upon 
the  satisfaction  and  payment  on  or  before  the  30th  day  of  Septem- 
ber, 1896,  of  the  said  moneys,  the  association  would  reassign  the 
chattel  mortgage  to  Mrs.  Thompson.  In  behalf  of  the  plaintM  it  is 
contended  that  this  instrument  related  to  other  indebtedness  than 
that  which  was  represented  by  the  check  in  this  suit,  and  had  nothing 
whatever  to  do  with  the  claim  which  is  the  subject-matter  of  this 
action.  As  the  case  was  tried,  the  court  was  probably  right  fn  exclud- 
ing this  cMtract,  for  the  reason  that  there  was  no  proof  given  or 
offered  distinctly  tending  to  show  what  indebtedness  was  intended  to 
be  secured  by  the  execution  of  the  paper.  If,  however,  anything  was 
said,  at  or  about  the  time  of  its  execution,  between  Mrs.  Thompson, 
with  the  authority  of  her  husband,  on  the  one  hand,  and  Mr.  Free- 
man, who  acted  for  the  plaintiff  in  obtaining  the  paper,  on  the  other 
hand,  it  would  be  competent  to  prove  their  conversation  so  far  as  it 
might  show  what  claims  were  really  intended  to  be  secured  by  the 
assignment  of  the  chattel  mortgage,  and  were,  therefore,  to  be  re- 
garded as  contemplated  by  the  contract.  Parol  proof  would  be  admis- 
sible on  this  subject,  inasmuch  as  the  instrument  itself  leaves  the  mat- 
ter in  doubt.  The  precise  time  when  the  present  action  was  com- 
menced may  have  an  important  bearing  on  the  effect  of  this  extension 
agreement,  but  that  date  can  be  accurately  fixed  upon  the  new  trial 
which  we  feel  constrained  to  order  on  account  of  the  error,  already 
discussed,  in  excluding  the  defendant's  testimony  as  to  his  conversa- 
tions with  the  idaintiff's  director  of  agencies. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event    AJl  concur. 


BRN8T  et  al.  v.  RUTHERFORD  ft  BOILING  SPRINGS  GAS  00.  et  al. 

(Supreme  Court*  Appellate  Division,  Second  Department    March  7,  1889.) 

L  FoBXiON  CoBPORATiONs— Accounting— Courts— JuRisDicTiOK. 

A  complaint  by  one  of  the  minority  against  the  majority  stockholders 
alleged  that  defendants  elected  themselTes  directors*  increased  the  capital 
stock,  and  issued  the  increase  to  themselves,  without  authority,  and  with- 
out consideration,  and  prayed  that  they  be  directed  to  return  such  stock 
for  cancellation,  or  account  for  It  to  the  corporation.  Hdd,  that  the  ac- 
tion was  for  an  accounting  and  a  restoration,  and  hence  the  supreme 
court  of  New  York  had  Jurisdiction  over  the  subject-matter,  where  it  ob- 
tained jurisdiction  of  the  persons  of  defendants,  though  the  corporation 
was  a  foreign  one. 
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SL  BAUS— OOKTtTGT  OF  LaW8-  StaTUTBS. 

The  Btatntea  of  New  York  regulating  the  increase  of  stock,  the  contract- 
ing of  debt,  the  Issuing  of  bonds,  and  the  execution  of  mortgages  by  cor- 
IK>ratlons  cannot  be  the  basis  of  relief  to  a  resident  stockholder  of  a  for- 
eign corporation  who  sues  the  corporate  officers  for  an  accounting  and 
restoration. 

Appeal  from  special  term. 

Action  by  Morris  L.  Ernst  and  another  against  the  Rutherford 
&  Boiling  Springs  Gas  Company,  otherwise  called  the  New  York, 
Rutherford  &  Suburban  Oas  Company,  and  others.  From  an  inter- 
locutory judgment  sustaining  demurrers  to  the  complaint,  plaintiffs 
appeal.    Reversed  as  to  the  gas  company. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWABD,  JJ. 

David  Gerber  (A.  J.  Dittenhoefer,  on  the  brief),  for  appellants. 

Herbert  Barry  (Julien  T.  Davies,  on  the  brief),  for  req)oadent  Enidc- 
erbocker  Trust  Co. 

Clarence  J.  Sheam,  for  respondent  Rutherford  &  Boiling  l^rings 
Gas  Co. 

CULLEN,  J.  The  complaint  states  that  the  plaintiffs  are  the  own- 
ers and  holders  of  stock  of  the  defendant  the  gas  company,  which 
company  is  a  corporation  organized  under  the  laws  of  the  state  of 
New  Jersey;  that,  subsequent  to  the  plaintiffs  becoming  stockholders, 
Fennessey,  one  of  the  individual  defendants,  became  the  owner,  through 
himself  and  his  associates,  of  more  than  one-half  of  the  stock  of  the 
corporation,  and  caused  himself  and  his  friends  to  be  elected  directors 
thereof;  that  said  Fennessey  called  a  meeting  of  the  board  of  direct- 
ors for  the  purpose  of  increasing  the  capital  stock  of  the  company 
from  150,000  to  |100,000;  that  plaintiffs  were  given  no  notice  of  such 
meeting,  and  had  no  knowledge  thereof  until  after  the  same  was  held; 
that  the  directors  passed  a  resolution  to  increase  the  capital  stock 
of  the  company  to  |100,000;  that  thereupon  Fennessey  issued  to  him- 
self and  his  friends  all  of  such  increase  of  stock,  without  considera- 
tion, and  without  authority  of  law,  and  that  the  company  received 
no  value  whatever  for  such  issue;  that  tliereafter  B^nnessey  and  his 
associates  caused  the  company  to  execute  a  mortgage  to  the  Knicker- 
bocker Trust  Company  for  the  sum  of  $100,000,  and  threaten  to  issue 
bonds  secured  by  that  mortgage  to  said  amount;  that  the  real  capital 
stock  of  the  company  is  |50,000,  and  that  there  was  no  power  for  it 
to  mortgage  its  property  to  a  greater  amount;  that  Fennessey  and 
his  associates  have  control  of  the  corporation,  and  that  it  would  be 
futile  to  seek  of  the  corporation  action  to  redress  the  wrongs  com- 
plained of.  The  plaintiffs  demand  judgment  that  it  be  declared  that 
the  capital  stock  of  the  company  is  but  |50,000;  that  the  individual 
defendants  be  directed  to  return  for  cancellation  the  increased  stock 
so  issued  to  them,  or  account  to  the  corporation  for  the  same;  and  that 
the  mortgage  to  the  Knickerbocker  Trust  Company,  and  the  bonds 
issued  thereunder,  be  decreed  invalid  and  void.  The  defendants  the 
fi^as  company  and  the  trust  company  severally  interposed  demurrers — 
First,  on  the  ground  that  the  complaint  does  not  state  facts  suffi- 
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dent  to  constitute  a  cause  of  action;  second,  that  the  supreme  court 
of  this  state  had  no  jurisdiction  of  the  subject-matt^;  third,  that 
there  was  a  defect  of  parties  defendant,  in  that  all  the  stockholders 
of  the  gas  company  holding  certificates  for  the  increased  stock  andi 
the  holders  of  the  bonds  secured  by  the  mortgage  were  not  made  par- 
ties to  the  action.  The  special  term  sustained  these  demurrers  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  subject-matter. 

The  learned  trial  judge,  in  his  opinicm,  has  said:  'If  this  were  an 
action  simply  to  compel  an  accounting,  and  the  restoration  by  par- 
ties within  the  jurisdiction  of  property  wrongfuUy  taken  or  withheld^ 
and  to  restore  it  eren  to  a  foreign  corporation,  the  power  of  the  court: 
to  entertain  jurisdiction  of  the  action  could  not  be  questioned."  This 
is  unquestionably  a  correct  statement  of  the  law,  and  it  is  simply  nee* 
essary  to  refer  to  the  authorities  sustaining  this  proposition,  without 
discussing  it  at  any  length.  Nash  r.  HaU,  11  Misc.  Bep.  468,  32  N. 
Y.  Supp.  701;  Ives  v.  Smith  (Sup.)  3  N.  Y.  Supp.  645;  Ervin  v.  Navi- 
gation Co.,  62  How.  Prac.  490;  Babcock  v.  Bailway  Go.  (Sup.)  9 
N.  T.  Sapp.  845;  Prouly  v.  Railroad  Co.,  1  Hun,  656.  It  is  doubtless 
true,  as  stated  by  Judge  Freedman  in  Atlantic  &  P.  Tel.  Oo.  v.  Balti- 
more &  O.  B.  Co.,  46  N.  Y.  Super.  Ct.  377,  referring  to  the  lan- 
guage of  section  1780  of  the  Code  of  Civil  Procedure,  ^^the  words,  'for 
any  cause  of  action,'  must  be  deemed  to  mean  any  cause  of  aetioo 
within  snch  jurisdiction  of  the  court  as  the  state  has  power  to  confer, 
and  actually  has  conferred,  upon  it."  In  that  case  the  action  was 
substantially  to  restrain  a  trespass  on  real  estate  without  this  state, 
and  it  is  settled  law,  even  in  the  case  of  natural  persons,  that  the 
courts  of  this  state  have  no  jurisdiction  in  actions  for  trespass  upon 
lands  situate  in  other  states.  Telegraph  Co.  v.  Middleton,  80  N.  Y. 
408;  Cnigin  v.  Lovell,  88  N.  Y.  258;  Dodge  v.  Colby,  108  N.  Y.  445, 
15  N.  £.  703.  We  do  not  suppose  that  it  was  intended  by  this  section 
of  the  Code  to  give  our  courts  any  greater  jurisdiction  in  the  case  of 
actions  against  foreign  corporations  than  they  have  against  natural 
persons.  But  the  bej^  of  an  action  for  an  accounting  and  restoration 
against  offending  officials  of  a  corporation  is  the  trust  relation  which 
Kuch  officials  bear  to  the  corporation  and  to  its  stockholders.  This 
gives  a  court  of  equity  jurisdiction  of  the  subject-matter  wherever 
it  can  obtain  jurisdiction  of  the  persons  of  the  defendants,  even  though 
the  subject-matter  might  be  real  estate  lying  without  the  state  (Chase 
V.  Phosphate  Ca,  32  App.  Div.  400,  53  N.  Y.  Supp.  220),  which  is  not 
the  fact  here.  The  right  of  the  plaintifEB,  as  stockholders,  to  compel 
a  restoration  by  the  officers  to  the  corporation,  is  co-extensive  with 
the  right  of  the  corporation  itself.  Surely,  the  corporation  would  not 
be  confined  to  the  courts  of  the  state  which  created  it,  but  could 
pome  its  officers  in  whatever  jurisdiction  it  might  find  th^i;  other- 
wise, it  would  be  remediless  if  those  officers  remained  without  the 
state.  The  learned  judge,  however,  was  of  o^nion  that  this  action  was 
more  than  for  a  restiMraticNQ  and  accounting;  that  it  was,  in  effect,  an 
action  to  control  the  internal  management  of  the  corporation  itself. 
Of  an  action  of  the  last  character  he  was  of  opimon  that  the  corpora- 
tion could  only  be  called  to  account  in  the  tribunals  of  the  state  which 
created  it.  We  are  not  prepared  to  admit  the  correctness  of  tJie  prop- 
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osltion  as  broadly  as  stated  by  the  learned  justice.  If  the  illegal  acts 
of  the  directors  or  of  the  corporation  offended  solely  against  the  maj- 
esty of  the  state  to  which  it  owed  its  life, — in  other  words,  constituted 
only  public  wrongs, — ^the  proposition  is  probably  correct;  for  we  are 
not  compelled,  nor  should  we,  entertain  actions  simply  to  redress  the 
outraged  dignity  of  foreign  governments.  But,  if  such  illegal  acts 
also  cause  injury  to  the  property  rights  of  individual  stockholders 
who  are  citizens  of  this  state,  we  cannot  see  why  they  are  not  entitled 
to  obtain  full  relief  in  our  courts,  so  far  as  such  relief  can  be  accom- 
plished by  acting  directly  on  the  persons  of  the  defendants.  A  con- 
trary rule  would,  in  our  judgment,  be  unfortunate  at  this  time,  whea 
for  some  reason,  the  majority  of  corporate  enterprises  in  this  state 
(those  of  a  quasi  public  nature,  such  as  railroads,  etc.,  excepted)  are 
carried  on  under  incorporations  effected  under  the  laws  of  other 
states.  We  are  of  opinion,  however,  that  this  action  is  strictly  for 
restoration  and  an  accounting,  and  therefore  that  the  court  had 
jurisdiction  of  the  subject-matter. 

The  complaint  is  drawn  Inartificially.    The  pleader  seems  to  have 

.'  labored  under  the  idea  that  the  statutes  of  this  state  regulating  the 
increase  of  capital  stock,  the  contracting  of  debt,  the  issuing  of 
bonds,  and  the  execution  of  mortgages  ccmtrol  the  action  of  foreign 
corporations.  That  such  an  idea  is  entirely  unfounded,  and  that 
the  statutory  law  of  this  state  can  neither  have  extraterritorial  effect 
nor  can  be  presumed  without  proof  to  prevail  in  other  states,  requires 
the  citation  of  no  authority.  The  allegations,  therefore,  that  there 
was  no  stockholders'  meeting,  and  that  the  plaintiffs  had  no  notice 
of  the  proposed  issue  of  stock,  are  not  sufficient  to  show  that  the  in- 
crease of  stock  by  the  gas  company  was  illegal.)^  But  it  is  alleged  in 

/i:he  complaint — ^probably  more  by  good  fortune  than  by  intent — that 
the  stock  was  issued  and  delivered  to  the  defendant  Fennessey  and 
his  associates  gratuitously,  and  wholly  without  consideration.  We 
think  that  this,  in  effect,  charges  an  illegal  and  fraudulent  appropria- 
tion of  the  stock.  It  may  be,  as  the  learned  counsel  for  the  respond- 
ents contend,  that  the  distribution  of  stock  charged  in  the  complaint 
was  in  reality  simply  a  stock  dividend  of  100  per  cent.,  made  to  all 
the  stockholders.  Whatever  be  the  fact,  we  feel  constrained  to  con- 
strue the  complaint  as  charging  an  illegal  appropriation  of  the  stock. 
For  this  reason  we  think  there  is  a  good  cause  of  action  set  forth 
against  the  defendant  the  gas  company  and  the  individual  defend- 
ants. As  the  statutory  restriction  of  this  state  on  the  amount  for 
which  corporations  may  mortgage  their  property  has  no  application 
to  the  defendant  the  gas  company,  there  is  nothing  to  show  that  the 
mortgage  set  forth  in  the  complaint  is  in  any  respect  invalid  or  ille- 
gal. Therefore,  as  to  the  defendant  the  trust  company,  the  demurrer 
was  properly  sustained. 

The  interlocutory  judgment  on  the  demurrer  of  the  defendant  the 
Knickerbocker  Ti'ust  Company  should  be  affirmed,  with  costs,  with 
leave  to  the  plaintiffs  to  amend  their  complaint  on  payment  of  the 
costs  of  the  demurrer  and  of  this  appeal.  The  judgment  on  the  de- 
murrer of  the  defendant  the  Rutherford  Gas  Company  should  be  re- 
versed, and  judgment  given  for  the  plaintiffs  on  that  demurrer,  with 
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costs,  with  leave  to  the  defendant  to  withdraw  demurrer,  and  answer, 
on  the  payment  of  the  costs  of  the  demurrer  and  of  this  appeaL  AH 
concur. 


f26  Misc.  Hep.  40.) 

PEOPLE  ex  rel.  OADWAIiADBB  t.  FEITNER  et  aL 
(Sapreme  Court,  Special  Term,  New  York  County.    January,  1890.) 

Taxation— Assbssment^Trubt  Property. 

A  compliance  with  Laws  1896,  c.  906,  9  32,  providing  that  a  person  hold- 
ing taxable  property,  as  trustee,  shall  be  assessed  therefor  as  such,  with 
the  addition  to  his  name  of  his  representative  character,  carrying  such 
assessment  out  in  a  separate  line  from  his  individual  assessment,  requires 
that,  in  assessing  property  to  one  as  trustee,  there  must  be  an  Identificar 
tion  of  the  exact  trust,  and  hence  an  assessment  to  one  by  the  use  only 
of  the  words  "as  trustee,"  following  his  name,  is  void. 

Certiorari  by  the  people,  on  the  relation  of  John  Cadwalader,  against 
Thomas  Feitner  and  others,  as  tax  commissioners,  etc.,  to  review  an 
assessment  of  personal  property  made  against  relator.  Writ  sus- 
tained and  assessment  vacated. 

George  W.  Wickersham,  for  relator. 
James  M.  Ward,  for  respondents. 

BEEKMAN,  J.  The  annual  record  of  the  assessed  valuations  of 
personal  estate  for  the  year  1898  discloses  the  following  assessment 
against  the  relator: 

Name.  Residence.  Valuation. 
JohnL.  Cadwalader,  as  trustee 18  £.  85  $:35,000 

While  the  books  were  open  for  correction,  notice  of  this  assessment 
was  duly  given  to  him.  He  accordingly  made  timely  appearance  be- 
fore the  conmiissioners,  and  demanded  that  it  should  be  canceled  on 
the  ground  that  it  was  an  attempt  to  assess  him  in  a  representative 
capacity,  but  that  the  statute  in  that  regard  had  not  been  complied 
with  because  of  a  failure  on  their  part  to  properly  describe  his  repre- 
sentative character. 

The  return  states  that  the  assessment  was  based  upon  the  fact 
that  "on  or  about  the  2l8t  day  of  July,  1897,  a  mortgage  of  |35,000 
was  given  by  Emma  L.  Jacob,  wife  of  Leonard  Jacob,  to  Charles  E. 
Strong  and  John  L.  Cadwalader,  as  trustees,  which  mortgage  was  to 
ran  three  years,  and  bear  interest  at  the  rate  of  5  per  cent."  It  is  also 
stated  that  the  commissioners  had  ascertained  that  Mr.  Strong  had 
died  before  the  second  Monday  of  January,  1898.  It  further  appears 
from  the  i)etition,  and  is  not  disputed,  that  an  assessment  had  been 
also  separately  made  against  the  relator  in  his  individual  capacity, 
which  had  been  canceled  by  the  commissioners  upon  evidence  that  he 
was  not  the  owner  in  his  own  right  of  any  property  that  was  subject 
to  taxation.  There  can,  therefore,  be  no  doubt,  nor  has  any  been 
suggested,  that  the  assessment  in  dispute  was  intended  to  be  made 
apainst  the  relator  in  a  representative  capacity. 

Section  32  of  chapter  908  of  the  Laws  of  1896,  known  as  the  "Tax 
Law,"  provides  as  follows: 

*'Sec.  32.  Assessment  of  Agent,  Trustee,  Guardian  or  Executor.  If  a  per- 
son holds  taxable  property  as  agent,  trustee,  guardian,  executor  or  adminis- 
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trator,  he  shall  be  assessed  therefor  as  such,  with  the  addltioa  to  his  name 
of  his  representative  character,  and  snch  assessment  shall  be  carried  out  In  a 
separate  line  from  his  iBdividual  asaessment" 

This  is  but  a  redeclaration  of  a  statute  which  has  been  in  existence 
in  this  state  for  many  years. 

The  sole  q«estion  presented  for  consideration  here  is  whether  the 
attempted  desipiation  of  the  representative  character  of  the  rela- 
tor, by  the  use  of  the  words  "as  trustee"  only,  was  a  substantial  com* 
pliance  with  the  requirements  of  the  section  above  quoted.  I  am  of 
the  opinion  that  it  wa#  not,  and  that  the  assessment  was  accordingly 
void  and  should  be  canceled.  The  precise  question  does  not  seem  to 
have  been  the  subject  of  judicial  inquiry,  so  far  as  I  have  been  able  to 
discover  from,  the  reports,  but  the  principle  which  ^  as  it  seems  to  me, 
solves  the  question,  has  been  quite  definitely  decided.  It  has  been 
repeatedly  held  by  the  court  of  appeals,  as  well  as  by  the  lower  courts 
in  this  state,  that  it  is  not  sufQcient  for  the  tax  commissioners  to  assess 
land  or  personal  property  to  the  "estate  of  A,  B.,''  or  to  the  'Tieirs  of 
A.  B."  but  that  the  assessment,  in  order  to  be  valid,  must  specify  the 
name  or  names  of  the  individufds  who  are  subject  to  the  tax.  Cruger 
V.  Dougherty,  43  N.  Y.  107;  Trowbridge  v.  Horan,  78  N.  Y.  439; 
Cromwell  v.  MacLean,  123  N.  Y.  474,  485,  25  N.  E.  932;  In  re  Ken- 
worthy,  68  Hun,  165,  17  N.  Y.  Supp.  655;  Village  of  Sandy  HiU  v. 
Akin,  77  Hun,  537,  28  N.  Y.  Suppi  889. 

The  ratio  decidendi  of  these  cases  seems  to  be  that  there  must  be 
an  exact  conformity  to  the  statute,  and  that  the  requirement  that 
the  assessment  be  made  to  the  owner  necessarily  imports  the  desig- 
nation of  such  awner  by  name.  It  may  also  be  added  that  the  assess- 
ment should  be  made  in  such  a  way  that  no  doubt  or  uncertainty  can 
arise  with  respect  either  to  its  subject-matter  or  to  the  person  to  be 
taxed,  and  that  it  should  not  be  so  ambiguous  or  indefinite  as  to  re- 
quire the  consideration  of  facts  outside  of  the  record  for  the  purpose  of 
elucidating  the  actual  intention  of  the  assessors.  The  degree  of  cer- 
tainty which  the  statute  thus  seems  to  require  is  surely  not  satisfied 
by  simply  describing  the  person  sought  to  be  taxed  in  a  representa- 
tive capacity  by  using  the  words  "as  trustee,"  as  the  particular  trust 
with  respect  to  which  the  assessment  was  intended  to  be  made  is  not 
mentioned.  The  vice  of  such  a  method  will  be  manifest  on  a  mo- 
ment's consideration. 

It  is  a  well-known  fact  that  the  trust  companies  in  this  city,  which 
are  authorized  by  law  to  act  in  that  capacity,  and  many  others,  are 
severally  trustees  for  a  large  number  of  perscms,  under  separate  and 
distinct  trusts;  and  yet,  if  the  form  of  assessment  which  has  been 
adopted  in  the  present  case  be  upheld,  it  would  be  impossible  for  them 
to  determine,  when  so  assessed,  which  of  the  numerous  estates  in  their 
hands  was  intended,  and  to  which  the  payment  of  the  taxes  should  be 
charged.  In  short,  the  record  of  the  assessment  would  utterly  fail  to 
disclose  in  what  particular  representative  capacity  as  trustee  they 
had  been  assessed. 

In  the  case  of  Williams  v.  Holden,  4  Wend.  223,  the  court,  in  com- 
menting upon  a  statutory  provision  which  was  similar  to  the  one  un- 
der consideration,  says  (page  226): 
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*1t  [the  tax]  Is  kept  distiDct  and  separate  trwi  his  [tbe  taxpayer's]  Indi- 
Tidual  tax,  not  because  the  mode  of  collecting  It  is  different,  but  to  enable 
him  to  correct  the  assessment  if  the  valuation  is  erroneous,  and  to  give  him 
incontestable  evidence  of  the  amount  paid  foe  taxes  on  the  trust  property  in 
the  settlement  of  his  account  with  the  trust  estate." 

This,  in  my  opinion,  presents,  in  a  very  clear  and  concise  form,  the 
reason  for  the  statutory  provision  which  requires  a  separation  of  the 
individnal  assessment  from  an  assessment  of  the  same  person  v^ith  re- 
spect to  property  held  by  him  in  a  representative  capacity.  It  neces- 
sarily isaqports  that  there  must  be  in  the  record  of  the  assessment 
itself  an  identification  of  the  particular  trust  intended,  sufficient  to 
enable  the  trustee  to  present  to  the  tax  commissioners  such  considera- 
tions as  the  condition  of  such  trust  estate  may  call  for  with  respect  to 
its  liability  to  taxation^  or  the  extent  of  the  assessable  property  which 
may  b^ong  to  it,  and  also  to  place  beyond  dispute  his  source  of  reim- 
bursement when  the  tax  is  paid. 

It  is  plain  that  the  proper  construction  of  the  statute  requires  a 
separate  assessment  against  a  trustee  with  respeet  to  each  separate 
and  dW:i]ict  trust  administered  by  him.  It  is  also  obvious  that  the 
tax  commissioners  could  not,  under  a  single  assessment,  and  a  geo^ 
end  designation  of  the  person  assessed  by  the  words  '^as  trustee," 
without  further  description,  include  all  the  trust  estates  represented 
by  him.  Such  a  method  would  inevitably  result  ia  difficulties  and 
complications  in  the  determination  of  the  proportion  of  the  tax  which 
should  be  chained  against  each  estate,  and  in  other  respects,  which  it 
would  be  most  unreasonable  to  suppose  the  legislature  erer  intend- 
ed to  sanction.  Separate  assessments,  then,  being  necessary  with 
respect  to  each  trust,  it  is  the  more  apparent  that  the  trust  itself  must, 
in  each  case,  be  particularized,  as  otherwise  it  would  be  impossible  to 
determine  to  which  estate  any  one  of  such  assessments  applied,  and  a 
condition  of  uncertainty  would  exist  calling  for  a  construction  of  the 
statute  that  would  avoid  any  such  result.  Such  a  construction, 
which  is  consonant  with  reason  and  does  no  violence  to  the  terms  of 
the  statute,  is  realized  by  holding,  as  I  do,  that  the  requirement  that 
the  representative  character  of  the  person  assessed  shall  be  stated 
imports  a  specification  of  the  concrete  relation  of  such  person  to  a  par- 
ticular trust.  As  this  has  not  been  observed  in  the  case  at  bar,  it 
follows  that  the  assessment  is  void,  and  should  be  canceled. 

Writ  sustained,  and  assessment  vacated. 


(38App.  DlT.  19.) 

In  re  EDSON. 

(Sapreme  Court,  Appellate  Division,  First  Department    February  24,  1899.) 

t  Estates— Wills— CoHSTRUcnoN—LBGACiES—TAXATroic—JuDOMEHT  on  Ap- 
peal. 

Where  the  liability  of  a  portion  of  an  estate  to  taxation  under  the 
transfer  tax  law  depended  on  the  determination  of  an  action  to  construe 
a  will,  which  was  appealed  to  the  court  of  appeals,  such  question  should 
he  determtiied  by  the  Judgment  of  that  court,  and  not  by  the  form  of 
the  judgment  entered  in  the  supreme  court,  by  consent  of  the  parties 
to  the  8ult»  on  the  filing  of  a  remittitur;   the  state,  claiming  the  right  to 
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tax,  not  having^  been  a  party  thereto,  and  having  taken  no  part  in  the 
proceedings. 

2.  Same— Opinion. 

Where  the  court  of  appeals  in  Its  remittitur  makes  Its  opinion  a  part 
of  its  Judgment,  the  opinion  may  be  examined  to  determine  what  was 
decided. 

8.  Bame— Construction— Trusts. 

An  action  was  brought  to  construe  a  will,  and  another  to  impress  a 
trust  on  part  of  the  property  devised,  on  extrinsic  evidence.  Both  actions 
were  appealed  to  the  court  of  appeals,  and  decided  together;  the  dectafon 
stating  that  such  portion  passed  to  the  executor  absolutely,  under  the 
will,  but  that  the  court,  exercising  equitable  Jurisdiction,  would  Impress 
a  trust  thereon.  Heid  that  under  the  decision,  the  trust  arose,  not  from 
the  will,  but  from  the  extrinsic  evidence. 

4.  Same— Bequest  to  an  Executor— Taxation— Trusts. 

Where  a  will  bequeathed  a  portion  of  an  estate  to  an  executor  abso- 
lutely, such  portion  is  taxable  under  the  transfer  tax  law,  though  by 
reason  of  extrinsic  facts  a  trust  thereof  arose  in  favor  of  the  testator's 
next  of  kin. 

Appeal  from  order  of  surrogate,  New  York  county. 

The  surrogate  entered  an  order  in  the  estate  of  Mary  A.  Edson, 
deceased,  confirming  the  report  of  the  tax  appraiser,  and  assessing 
a  tax  on  a  portion  of  the  estate,  bat  subsequently  modified  his  previous 
order  by  striking  out  such  assessment  (53  N.  Y.  Supp.  712),  from  which 
the  comptroller  of  the  state  and  city  of  New  York  ai>i)ea]ed.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Jabish  Holmes,  Jr.,  for  appellants. 

Edward  M.  Shepard  and  Thomas  T.  Sherman,  for  respondents. 

O'BRIEN,  J.  Mary  A.  Edson  died  May  29,  1890,  leaving  a  last  will 
and  three  codicils,  in  which  Messrs.  John  E.  Parsons,  John  A.  Bar- 
tow, and  Charles  S.  Fairchild  were  named  as  executors.  By  the 
eighth  clause  of  the  will  and  the  fifth  clause  of  the  second  codicil, 
she  gave  her  ultimate  residuary  estate  to  Messrs.  Parsons,  Fairchild. 
and  Bartow,  as  tenants  in  common.  Doubts  having  arisen  as  to  the 
effect  of  various  provisions  of  the  will,  an  action  was  brought  by 
the  executors  for  a  construction,  which  resulted  in  a  judgment  of 
the  special  term,  whereby,  among  other  things,  it  was  adjudged : 

"The  following  provision  of  the  said  will  and  second  codicil  thereto  is  valid: 
*If,  for  any  reason,  any  legacy  or  legacies  left  by  this  my  wIlL  either  pecuniary 
or  residuary,  shall  lapse  or  fail,  I  give  and  bequeath  the  amount  thereof 
absolutely  to  the  persons  named  as  my  executors.  In  the  use  of  the  same,  I 
am  satisfied  that  they  will  follow  what  they  believe  to  be  my  wishes.  I  im- 
pose upon  them,  however,  no  condition;  leaving  the  same  to  them  personally 
and  absolutely,  and  without  any  limitation  or  restriction.*  The  effect  of  this 
provision  is  to  vest  in  the  persons  named  as  executors,  •  •  •  absolutely, 
all  portions  of  the  estate  of  the  testatrix  which  she  has  failed  validly  to 
dispose  of  by  any  of  the  other  provisions  of  her  will.*' 

This  decision  was  affirmed  on  appeal  to  the  general  term  (Fairchild 
v.  Edson,  77  Hun,  298,  28  N.  Y.  Kupp.  401);  and  thereafter  the  tax 
appraiser  was  appointed,  who  reported  as  taxable  one-third  of  the 
ultimate  residuary  estate,  valued  at  1 118,396.98,  which  passed  to 
Mr.  Parsons.  The  valuation  of  this  one-third  is  not  disputed-  This 
report  was  confirmed  by  the  surrogate,  who  by  his  order  assessed  a 


Sop.  Ct.)  IN    BE   ED60N.  411 

tax  against  Mr.  Parsons,  and  yalued  his  interest,  and  also  imposed  a 
similar  tax  on  the  other  executorsr  Thereafter  an  appeal  to  the 
surrogate  was  taken,  not  by  the  executors  of  Mary  A,  Edson,  but  by 
the  executrix  of  Marmont  B.  Edson,  her  brother,  which  appeal  was 
heard  subsequent  to  the  decision  of  the  court  of  appeals  in  Fairchild 
V.  Bdson  and  Edson  v.  Bartow,  154  N.  Y.  199,  215,  48  N.  E.  541;  and 
the  entry  of  the  judgment  thereon  upon  the  remittitur  in  the  case  of 
Edson  V.  Bartow  to  this  court;  and  the  surrogate  modified  his  earlier 
order  assessing  the  taxable  interests  in  Miss  Edson's  estate  by  striking 
from  the  list  of  such  interests  the  portion  given  by  her  will  to  Mr. 
Parsons  as  residuary  legatee,  practically  upon  the  ground  that  Mr. 
Parsons  had  no  title  or  beneficial  interest  in  the  bequest  of  the 
residuary  estate,  but  that  it  belonged  to  the  brother  of  the  testatrix, 
and  tbei^ore  was  not  liable  for  the  tax.  Whether  this  view  was  right 
is  necessarily  to  be  determined  by  the  judgment  of  the  court  of  ap- 
peals in  Edson  v.  Bartow,  154  N.  Y.  21&-222,  48  N.  E.  541,  and  is  not 
affected  by  the  form  of  the  supreme  court  judgment  entered  upon  fil- 
ing the  remittitur  in  that  case  from  the  court  of  appeals;  the  state 
not  being  a  party  to  that  action,  and  the  judgment  having  been  en- 
tered by  consent,  without  its  having  appeared  or  been  heard.  In  re 
Protestant  Episcopal  Public  School,  86  N.  Y.  396;  McGregor  v.  Buell, 
•40  N.  Y.  153 ;  Freeman  v.  Barber,  1  Hun,  433.  The  learned  surrogate 
was  undoubtedly  influenced  by  the  form  of  the  judgment  of  the  su- 
preme court  upon  such  remittitur  from  the  court  of  appeals,  which, 
in  effect,  adjudges  that,  upon  the  death  of  Mary  A.  Edson,  her  brother, 
Marmont  B.  Eidson,  by  her  will,  became  beneficially  entitled  to  this 
one-third  of  her  residuary  estate,  and  that  the  only  interest  of  Mr. 
Parsons  as  trustee  thereunder  was  for  the  purpose  of  doing  equity; 
and  to  that  end  it  provides  that  the  executors,  ^Instead  of  transfer- 
ring, delivering,  and  paying  over  the  said  one-third  part  of  the  said 
residuary  estate  of  the  said  Mary  A.  Edson,  deceased,  to  the  said  John 
E.  Parsons,  to  be  by  him  individually  transferred,  delivered,  and  paid 
over  to  the  said  ♦  ♦  ♦  executrix,"  transfer  and  deliver  it  to  her 
directly.  The  right  of  the  state  to  collect  the  tax  not  being  concluded 
bv  the*  form  of  the  supreme  court  judgment  in  Edson  v.  Bartow,  we 
are  to  look  at  the  judgment  of  the  court  of  appeals,  as  expressed  in 
its  opinion  (such  opinion  being  made  by  its  remittitur  a  part  of  its 
judgment),  to  reach  a  determination  as  to  what  was  therein  decided. 
As  therein  said  (154  N.  Y.  222,  48  N.  E.  547): 

"We  have  already  pointed  out  that,  under  the  Judgment  In  the  first  action 
IFairchild  v.  Edson],  the  legacy  to  Mr.  Parsons  did  pass  under  the  will  and 
second  codicil,  and  that  the  court,  in  the  exercise  of  its  equitable  Jurisdiction, 
lays  hold  of  this  one-third  of  the  estate  in  the  hands  of  Mr.  Parsons  individ- 
uaDy  as  residuary  legatee,  and  impresses  thereon  a  trust  in  favor  of  the  next 
of  kin.    There  was  no  intestacy  as  to  this  portion  of  the  estate." 

Neither  by  the  express  terms  of  the  will  nor  of  the  codicil  was  it 
held  that  Mr.  Parsons  became  a  trustee  for  the  brother.  On  the 
contrary,  it  was  held  that  he  took  an  absolute  legacy,  that  he  obtained 
under  the.  will  the  legal  title  and  was  the  beneficiary  in  one-third  of 
the  residuary  estate,  and  that  the  equitable  rights  of  the  brother 
arose,  not  under  the  will,  but  from  facts  appearing  extrinsic  thereto. 
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The  qoestiou  is,  therefore,  whether  Mr.  Pareofis  or  the  brother  of  the 
testatrix  took  the  oioe-third  interest  which  it  is  here  soc^ht  to  tax 
under  the  will.  If  Mr.  Parsons,  then,  under  the  collateral  inheritance 
tax  law  (chapter  715,  Laws  1887),  such  interest  is  subject  to  the  tax. 
Disregarding  the  form  of  the  final  judgment  in  the  supreme  court,  as 
not  binding  upon  the  state,  we  find  that  under  the  decision  (rf  the  court 
of  appeals  the  one- third  of  the  reaiduarj  estate  passed  under  the  will, 
and  vested  in  Mr.  Pai'sons  absolutely,  and  that  no  trust  was  imposed 
thereon  by  the  will.  And  although  it  was  held  that,  as  the  result  of 
the  extrinsic  evidence  introduced,  he  took  it  impressed  with  a  trust 
in  favor  of  the  brother,  this  would  not  relieve  him  from  the  payment 
of  the  tax 

Our  conclusion,  therefore,  is  that  the  order  appealed  front  was 
wrong,  and  should  be  reversed,  and  the  original  order  made  by  the  sur* 
rebate  assessing  the  tax  should  be  affirmed,  with  costs.    All  concur. 


(28  Olv.  Proc.  IL  362;   25  Misc.  Kep.  664.) 

ARGRAVE  V.  BLACKMAN  et  al. 

(Supreme  (3ourt,  Special  Term,  New  York  County.    December,  1808.) 

AlUtEST  in  C^VIL  CaBB— VACATIOfflT— EVIDEKCB. 

Contention  of  defendant  R,  on  motion  for  vacation  of  order  of  arrest 
in  action  for  proceeds  of  flour  alleged  by  plaintiff  to  have  been  consigned 
to  defendants  as  commission  merchants,  and  sold  by  them,  that  the  floor 
was  consigned  to  defendant  L.  alone,  and  that  B.  was  merely  clerk  for 
L.  and  had  no  other  connection  with  the  transaction,  is  not  sufficienily 
made  out,  though  the  biU  of  lading  was  to  order  of  plaintiff,  "notify  L.,*' 
and  plaintiff  addressed  a  letter  to  L.  alone,  demanding  payment  of  pro- 
ceeds and  threatening  suit;  his  contention  as  to  his  relation  to  L.,  and 
that  he  orally  explained  It  to  plaintiff,  resting  solely  on  his  own  state- 
ment; it  appearing  that  prior  to  June,  1896,  he  had  been  in  business  as 
a  commission  merchant  under  the  firm  name  of  B.  &  Ck).;  that  on  June 
15th  he  became  financially  involved,  and  subsequently  judgments  were 
recovered  against  him,  preventing  his  doing  business  in  his  own  name; 
that,  immediately  after,  he  made  arrangements  with  L.,  and  addressed 
a  circular  to  plaintiff,  who  had  had  previous  business  relations  with 
him,  though  not,  so  far  as  appears,  with  L.,  which  was  on  a  letter  head 
reading,  *'B.,  Associated  with  L.,  Commission  Merchants,"  was  signed 
by  B.  alone,  and,  after  announcing  dissolution  of  the  firm  of  B.  &,  Co., 
proceeded:  **I  beg  to  solicit  a  continuance  of  business.  ♦  *  •  Kindly 
note  my  new  address  as  above,  and  that  all  goods  want  to  be  consigned 
shipper's  order,    •    ♦    •    notify  L." 

Action  by  Henry  A.  Argrave  against  James  J.  Blackman  and  an- 
other. Defendant  Blackman  moves  to  vacate  order  of  arrest*  De- 
nied. 

Campbell  &  Hance,  for  plaintiff. 
Joseph  H.  Beall,  for  defendants. 

SCOTT,  J,  In  this  action  the  cause  of  arrest  is  identical  with  the 
cause  of  action.  Holt  v.  Streeter,  74  Hun,  538,  2^  N.  Y.  Supp;  843. 
Tbe  authority  holding  to  the  contrary,  cited  by  defendant,  antediites 
the  amendment  to  the  Code  of  Civil  Procedure  adopted  in  1886*  Not- 
withstanding this  identity,  however,  it  is  now  neccBsary,  npoa  a 
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motion  like  the  present,  to  examine  the  affidavits,  and  to  vacate  or 
uphold  the  order  as  the  fair  and  just  preponderance  of  proof  requires. 
Le\j  V.  Bemhard,  2  App.  Div.  336,  37  N.  Y.  Supp.  849.  In  the  present 
ease  the  action  is  for  the  proceeds  of  two  shipments  of  flour  allied  to 
have  beaa  consigned  to  the  defendants  as  commission  merchants,  and 
sold  by  them.  The  defendant  Blackman,  who  alone  moves  to  vacate 
the  order  of  arrest,  avers  that  the  flour  was  consigned  to  his  co- 
defasidant,  Bunker,  that  Bunker  made  certain  advances  upon  the  i^ip- 
ments,  that  the  proceeds  of  the  sale  were  received  by  Bunker,  that 
the  account  sales  were  made  out  by  Bunker  in  his  own  name,  and 
that  a  demand  for  the  payment  over  of  the  net  proceeds  was  addressed 
by  plaintiff  to  Banker  alone,  and  not  to  the  defendant  Blackman.  He 
undertakes  to  substantiate  this  position  by  showing  that  the  bills 
of  lading  are  made  out  to  "order  of  H.  A.  Argrava  Notify  L.  E. 
Bunker,  274  Washington  street.  New  York";  and  he  produces  a  * 
copy  of  the  letter  addressed  by  plaintiff  to  Bunker  alone,  demand- 
ing payment  of  the  proceeds  of  the  sale,  and  threatening  suit.  He 
further  alleges  that  his  (Blackman's)  only  relation  to  Bunker  was  that 
of  a  clerk,  receiving  a  fixed  salary,  and  that  his  only  connection  with 
the  disposition  of  the  flour  was  that,  as  Bunker's  clerk,  he  effected 
the  sale  on  the  floor  of  the  produce  exchange;  that  the  proceeds 
of  the  sale  were  received,  not  by  himself,  but  by  Bunker,  and  depos- 
ited by  the  latter  in  his  own  individual  bank  account  Of  coarse,  if 
this  story  be  true,  the  plaintiff  has  neither  a  good  cause  of  action  nor 
8uffi(!ient  grounds  of  arrest  against  Blackman.  I  am  by  no  means  sat- 
isfied, however,  of  the  truthfulness  of  the  defendant's  story.  So  far 
as  his  arrangements  and  agreement  with  Bunker  are  concerned,  it 
rests  solely  upon  his  own  unsupported  affidavit;  and  there  are  circum- 
stances detailed  in  the  same  afQdavit  which  awaken  a  strong  suspicion 
that  Bunker  was  used  by  the  defendant  Blackman  as  a  mere  cloak 
or  cover,  and  that  he  himself,  either  alone  or  in  conjunction  with 
Bunker,  was  the  actual  actor  in  the  transaction.  It  appears  that 
prior  to  June,  1896,  Blackman  had  been  engaged  in  business  in  the 
city  of  New  York  as  a  commission  merchant,  receiving  and  selling 
shipments  of  flour,  under  the  Arm  name  of  James  J.  Blackman  &  Co. ; 
that  on  or  about  June  15,  1896,  he  became  financially  involved,  and 
subsequently  judgments  were  recovered  against  him,  which  prevented 
his  doing  business  as  a  conunission  merchant  in  his  own  name;  that 
immediately  afterwards,  and  in  the  same  month,  he  entered  into  tlie 
agreement  he  details  with  Bunker,  and  began  to  solicit  business. 
Among  those  whom  he  addressed  for  that  purpose  was  the  plaintiff, 
with  whom  he  seems  to  have  had  previous  relations,  but  who  is  not 
shown  to  have  had  any  previous  knowledge  of,  or  business  relations 
with.  Bunker.  On  June  16, 1896,  the  defendant  Blackman  addressed 
a  letter  to  the  plaintiff,  soliciting  a  continuance  of  business.  This 
letter  was  written  upon  a  printed  letter  head,  reading  as  follows: 
^J.  J.  Blackman,  Associated  with  L.  B.  Bunker,  Commission  Mer- 
chant." It  is  to  be  observed  that  this  letter  head  does  not  puriK>rt 
to  define  the  nature  of  the  '< Association"  between  Blackman  and 
Bunker,  and  that  the  descriptive  words  ^'Commission  Merchant"  are 
^o  used  that  they  may  be  deemed  to  apply  either  to  Blackman  or  to 
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Bunker.  The  letter  is  signed  bj  Blackman  personally,  and,  after 
announcing  the  dissolution  of  the  firm  of  J.  J.  Blackman  &  Co.,  pro- 
ceeds as  follows: 

"I  beg  to  solicit  a  continuance  of  business,  and  as  In  the  past,  so  for  the 
future,  by  unceasing  personal  attention  to  every  interest  confided  to  my  care. 
hope  and  expect  to  merit  a  large  Increase  of  shipments.  Kindly  note  my  new 
address  as  above,  and  that  all  goods  want  to  be  consigned  shipper's  order. 
New  York«  notify  L.  E.  Bunker,  274  Washington  street,  lighterage  free,  and 
80  inserted  in  B.  of  L.  With  large  samples,  and  fuU  advices  as  to  quantity 
to  offer,  how  soon  to  be  shipped,  each  and  every  road  you  can  ship  to  arrive 
here  by,  and  lowest  at  which  I  can  offer,  can  often  sell  to  arrive,  and  wlU 
promptly  report  result  of  my  efforts.  Hoping  to  hear  from  you  soon,  'with 
shipments,  I  remain, 

"Yours,  respectfuUy,  J.  J.  Blackman.** 

This  certainly  was  not,  upoii  its  face,  at  least,  the  letter  of  a  clerk 
seeking  consignments  to  his  employer,  but  was  entirely  consistent 
with  what  I  deem  to  be  the  fact,  that  Blackman,  unable,  by  reason  of 
the  judgments  against  him,  to  do  business  openly  in  his  own  name, 
proposed  still  to  do  business  on  his  own  account  under  the  cover  and 
protection  of  Bunker's  name;  and  I  have  no  doubt  that  the  plaintiff 
so  understood  the  matter,  and  bdieved,  when  he  shipped  tiie  floor 
nominally  to  Bunker,  that  he  was  in  reality  shipping  it  to  Blackman. 
It  is  true  that  Blackman  swears  that  he  orally  explained  to  plaintiff 
what  he  now  asserts  was  his  true  relation  to  Bunker,  but  I  am  dis- 
posed to  reject  as  improbable  so  much  of  his  statement  in  that  regard 
as  is  inconsistent  with  the  general  tone  and  purport  of  the  letter  from 
which  I  have  quoted. 

Upon  the  whole  case,  as  made  out  by  the  affidavits  before  me,  I 
cannot  say  that  the  defendant  has  established  his  contention  by  such 
a  preponderance  of  proof  as  would  justify  the  vacation  of  the  order 
of  arrest    Motion  denied,  with  flO  coists. 


(28  Civ.  Proc.  R.  245.) 

FAIR  v.  MEVEY. 
(Supreme  Ctourt,  Special  Term,  New  York  County.    December  7,  1888.) 

1.  Limitation  of  Actions— Account  Stated— New  Promise. 

After  making  a  series  of  demand  loans,  the  parties  had  a  settlement, 
making  a  deduction  from  the  total  amount  loaned  for  losses  througli 
expenditures  by  the  debtor  on  the  creditor's  advice,  and  the  debtor  exe- 
cuted a  written  promise  to  pay  the  balance  found  due,  in  such  install- 
ments as  he  could  spare  from  time  to  time.  Hdd,  that  limitations  began 
to  run  from  the  time  of  the .  execution  of  the  written  promise  to  paj» 
which  constituted  a  new  promise. 

2,  Same— Conditional  Promise— Consideration. 

The  consideration  for  the  new  promise  being  past  and  executed,  a  promf- 
ise  to  pay  on  request  was  implied,  and  hence  the  limitation  that  the 
payment  should  only  be  in  amounts  which  the  debtor  could  spare  from 
time  to  time  was  without  consideration  and  void. 

Action  by  J.  M.  Pair  against  E.  C.  Merey,  Heard  on  motion  to 
dismiss  the  complaint  because  it  showed  on  its  face  that  limitations 
had  run  against  plaintiffs  cause  of  action,  and  that  the  promise  wa» 
on  condition  to  pay  when  able,  and  the  complaint  failed  to  show  de- 
fendant's ability  to  pay.    Denied, 
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Plaintiff  made  various  demand  loans  to  a  co-partnership  compo8ed  of  de- 
fendant and  another.  After  the  last  loan  was  made,  plaintiff  and  defendant 
adjusted  the  account  plaintiff  making  certain  deductions  from  the  total 
amoiint  of  the  loans  for  losses  through  expenditures  incurred  by  the  firm  on 
plaintiff's  advice,  leaving  a  balance  of  $1,412.20,  and  defendant  executed  the 
following  written  promise  to  pay  it: 

"New  York,  May  5,  1801. 

*Thl8  is  to  certify  that  I  owe  J.  M.  Fair,  New  Rochelle,  N.  Y.,  fourteen 
hundred  and  twelve  ($1,412)  dollars,  in  settlement  of  partnership  dissolution 
of  M.  Mevey  &  Co.,  to  be  paid  to  him  In  amounts,  without  interest,  as  I  cnn 
spare,  from  time  to  time. 

"[Signed]  E.  C.  Mevey." 

Theodore  T.  Baylor  (Alexander  Thain,  of  counsel),  for  the  motion. 
Campbell  &  Hance  (James  M.  Kerr,  of  counsel),  opposed. 

GILDERSLEEVE,  J.  (oraUy).  The  bar  of  the  statute  of  Hmita- 
tions  has  not  intervened  in  this  action.  The  parities,  having  adjusted 
the  account  between  them,  agreed  upon  a  balance,  and,  the  d^endant 
having  given  a  written  acknowledgment  and  promise  to  pay,  this 
constitutes  a  new  promise  to  pay,  and  the  statute  of  limitations  did 
not  begin  to  run  until  a  right  of  action  accrued  upon  the  new  promise. 
Six  years  not  having  elapsed  from  the  date  of  the  execution  of  the 
written  promise  to  pay  before  suit  was  commenced,  the  statutory 
bar  has  not  intervened. 

As  to  the  second  branch  of  the  motion,  for  the  purpose  of  this  deci- 
pion,  it  is  assumed  that  there  was  a  settlement  between  the  parties, 
that  a  balance  was  struck  and  agreed  upon,  and  that  the  defendant 
executed  an  acknowledgment  in  writing,  and  in  it  promised  to  pay  the 
amount  from  time  to  time,  as  she  could  spare  the  money.  There  can 
be  no  dispute  regarding  the  fact  that  such  a  promise  is  a  promise  to 
{jay,  upon  a  condition,  but  the  consideration  upon  which  it  was  made — 
if  there  was  any  consideration  at  all — ^w^as  past  and  executed.  It  is 
not  contended  that  there  was  any  new  consideration  for  the  promise. 
Assuming  this  to  be  the  case,  the  rule  laid  down  in  Work  v.  Beach. 
53  Hun,  7,  6  N.  Y.  Supp.  27,  does  not  apply,  and  the  promise  to  pay 
upon  condition  is  ineflPectual  to  defeat  this  action,  because  a  consider- 
ation past  and  executed  will  support  no  other  promise  than  such  as 
would  be  implied  by  law,  which  is  to  pay  on  request.  Bobbins  v. 
Downey  (Com.  PI.)  18  N.  Y.  Supp.  100;  Bascorla  v.  Thomas,  3  Q.  B. 
234.  Where  an  account  has  been  settled  between  the  parties,  and  a 
balance  ascertained  to  be  due  from  one  to  the  other,  the  law  im- 
plies a  promise  by  the  debtor  to  pay  on  request,  and  any  ex  post 
facto  promise  by  the  debtor  differing  in  its  nature  therefrom,  as  to  pay 
on  a  particular  day,  as  he  can  spare  the  money,  when  able,  and  the 
like,  unless  made  upon  some  new  consideration  moving  from  the  cred- 
itor to  the  debtor,  is  nudum  x^actum,  and  cannot  operate  to  defeat  the 
creditor's  right  of  action  on  the  obligation.  Bobbins  v.  Downey, 
supra;  Hopkins  v.  Logan,  5  Mees.  &  W.  241,  249.  It  not  being  claimed 
by  the  defendant  that  there  was  any  new  consideration  for  the  ex  post 
facto  agreement  in  this  case^  the  motion  to  dismiss  the  complaint 
must  be  denied. 
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PE0PIJB3  ei:  pel.  RARWIGKBR  y.  DILLON  et  al. 
(Supreme  Court,  Appellate  DiylBlon,  Seeond  Depaitment    March  7,  IBM.) 

Justices  of  ihb  Peace— Vacating  Office. 

Gen.  Laws,  c.  30,  i  160,  provides  that  the  supervisor,  town  clerk,  and 
Justice  of  the  peace  shall  constitute  the  town  board  In  each  town,  which 
board  is  authorized  to  audit  accounts  of  the  justice  as  well  as  the  town 
clerk,  and  allow  each  a  certain  sum  per  day  for  time  spent  in  the  service 
of  the  town.  Held  that,  where  a  justice  accepts  the  office  of  town  clerk, 
he  vacates  the  office  of  Justice  of  the  peace;  the  offices  being  incompatible. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  special  term. 

Application  by  the  people,  on  the  relation  of  Charles  Earwicker, 
against  Michael  J.  Dillon  and  others,  confititutiug  the  town  board 
of  the  town  of  New  Bochelle,  for  a  peremptory  writ  of  mandamus. 
From  a  final  order  refusing  the  same,  relator  appeals.    BeFersed. 

Argued  before  GOODRICH,  P.  J.,  and  CUII^N,  BARTLETT, 
HATCH,  and  WOODWABD,  JJ. 

R  McKinlay  Power,  for  appellant. 
Michael  J.  Tiemey,  for  respondents. 

WOODWARD,  J.  Some  time  prior  to  March,  1898,  Augustine 
Smith  was  elected  as  a  justice  of  the  peace  of  the  town  of  New  Ro 
chelle.  On  the  29th  day  of  that  month,  and  while  holding  the  office 
to  which  he  had  previously  been  elected,  Mr.  Smith  was  chosen  by 
the  electors  of  the  town  of  New  Bochelle  as  town  clerk.  This  latter 
office  Mr.  Smith  accepted,  and  the  relator  claims  that  by  this  act  tlie 
office  of  justice  of  the  peace  became  vacant;  and  he  asks  for  a  writ 
of  mandamus  to  compel  the  town  board  to  meet  and  fill  such  vacancy 
as  provided  by  law.  The  question  presented  is  whether  the  two  offices 
are  incompatible,  within  the  meaning  which  the  courts  have  given 
to  that  word.  It  is  conceded  that  there  is  no  vacancy,  within  the 
provisions  of  chapter  681  of  the  Laws  of  1892,  which  prescribes  the 
conditions  under  which  all  offices  shall  be  deemed  vacant;  but  it  is 
urged  that  by  accepting  the  second  office  the  first  became  vacant, 
by  reason  of  the  incompatibility  of  the  two.  There  is  no  doubt  that 
considerations  of  public  policy  justify  the  courts  in  holding  that  the 
acceptance  of  a  second  office,  incompatible  with  the  first,  operates  to 
produce  a  vacancy  in  the  latter,  although  there  seems  to  have  been 
great  reluctance  on  the  part  of  judicial  tribunals  to  reach  this  conclu- 
sion in  th^e  presence  of  the  actual  question.  In  the  case  of  Com.  v. 
Kirby,  2  Cush.  577,  the  court  say: 

"No  incompatibility,  as  to  holding  the  two' offices  of  Justice  of  the  peace 
and  constable,  being  declared  in  direct  terms  by  the  constitution  or  by  any 
statute  of  the  commonwealth,  we  are  not  prepared  to  say  that  the  acceptantn* 
of  the  office  of  constable  by  a  Justice  of  the  peace  would  vacate  the  latter 
office." 

The  court  adds,  however,  that: 

"A  very  different  case  would  be  presented  If  the  defendant  had  attempted 
to  exercise  the  two  functions,  of  a  Justice  of  the  peace,  in  issuing  a  warrant, 
and  of  a  constable,  in  serving  the  same  warrant." 
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JoBt  what  difference  it  would  have  made,  in  determining  the  ques- 
tion which  the  court  was  considering,  it  is  difficult  to  say,  but  it  indi- 
cates that  there  was  a  degree  of  uncertainty  on  the  question  of  the 
real  effect  of  accepting  the  second  office. 

Ang.  &  A.  Corp.  (11th  Ed.)  §  434,  says: 

"A  resignation  by  Implication  may  not  only  take  place  by  an  abandonment 
of  the  official  daties,  as  before  mentioned,  but  also  by  bding  appointed  to  and 
accepting  a  new  office  Incompatible  with  the  former  one.  It  was  supposed 
at  one  time  that  such  a  resignation  could  only  be  where  the  second  office  is 
superior  to  the  former.  It  has,  however,  been  determined  to  be  unimportant 
and  that,  if  one  holding  a  superior  office  accept  a  subordinate  one  that  is 
incompatible,  the  appointment  to  the  second  operates  to  vacate  the  former. 
•  •  ♦  Where  the  officers  are  not  in  fact  incompatible,  acceptance  of  a 
second  may  be  a  resignation  of  the  first,  on  account  of  the  form  of  the  con- 
titntion;  for  It  is  not  to  be  presumed  that,  when  the  government  constitutes 
a  certain  number  of  distinct  offices,  it  means  that  the  corporation  may  con- 
solidate two  or  more  of  them  in  one  person." 

In  the  ease  of  Milward  v.  Thatcher,  2  Term  R.  81,  87,  the  court 
held  that: 

"If  the  corporation  consist  of  a  mayor,  recorder,  town  clerk,  and  twelve 
aldermen,  the  recorder  or  town  clerk  cannot  be  an  alderman,  though  there 
be  no  inconsistency  in  the  duties  of  the  two  officers;  for  such  a  method  of  elect- 
ing would  reduce  the  corporation  to  a  mayor  and  twelve  or  thirteen  other 
officers,  instead  of  fourteen,  of  which  it  ought  invariably  to  consist.'*  WIUc. 
Mun.  Ckirp.  213. 

Under  the  provisions  of  chapter  20  of  the  General  Laws  (Town  Law, 
§  160),  ''the  supervisor,  town  clerk,  and  justice  of  the  peace,  or  any 
two  of  such  justices,  shall  constitute  the  town  board  in  each  town." 
This  town  board  is  authorized  to  audit  the  accounts  of  the  justices  of 
the  peace,  as  well  as  the  town  clerk,  both  of  whom  are  allowed  two 
dollars  per  day  for  each  day  actually  and  necessarily  spent  in  the  serv- 
ice of  the  town  (section  178),  besides  certain  fees.  The  respondent 
Smith,  if  permitted  to  hold  both  of  these  offices,  may  either  have  two 
votes  in  deciding  upon  his  own  claims  before  the  town  board,  or  the 
town  board  must  be  deprived  of  the  full  number  of  members  provided 
for  by  law.  Li  either  event,  considerations  of  public  policy  would 
be  overlooked  for  the  personal  aggrandizement  of  the  individual. 
Bmith  might  be  drawing  a  salary  of  two  dollars  per  day  while  serving 
on  the  town  board  as  town  clerk,  at  the  same  time  that  he  was  draw- 
ing an  equal  amount  for  performing  his  duties  as  a  justice  of  the 
peace  in  the  same  body,  and  while  conserving  his  own  interest  as  a 
member  or  members  of  the  auditii^  board.  There  are  other  matters 
in  which  the  duties  of  the  two  officers  are  incompatible  in  a  measure, 
but  none  of  them  in  which  considerations  of  public  policy  so  ob- 
viously demand  that  the  two  offices  should  be  separated.  In  People 
v.  Carrique,  2  Hill,  93,  it  was  held  that  the  appointment  of  a  person 
to  a  second  office,  incompatible  with  the  first,  is  not  absolutely  void, 
but,  on  his  subsequently  accepting  the  appointment  and  qualifying,  the 
first  office  is  ipso  facto  vacated.  This  was  a  case  in  which  the  ques- 
tion arose  over  the  appointment  of  a  justice  of  the  peace  to  the  office 
of  justice  of  the  justice's  court  of  the  city  of  Hudson,  and  the  case 
went  no  further  than  the  general  assertion  of  the  proposition  stated, 

66N.Y.S.— 27  r^^^^l^ 
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and  it  giyes  little  aid  in  the  solution  of  the  question  involved  here. 
Dill.  Mun.  Ck)rp.  (4th  Ed.)  §  227,  says: 

^'Whether  offices  are  incompatible  depends  upon  the  charter  or  statute,  and 
the  nature  of  the  duties  to  be  performed.  The  same  man  cannot  be  judge 
and  minister  in  the  same  court,  and  hence  the  offices  are  not  compatible. 
Where  the  recorder  is  an  adviser  to  the  mayor,  the  two  offices  cannot  be  held 
together."    Citing  WiUc.  Mun.  Corp. 

In  Bryan  v.  Cattell,  15  Iowa,  538,  the  rule  was  laid  down  that: 
^'Incompatibility  in  offices  exists  where  the  nature  and  duties  of  the  two 

offices  are  such  as  to  render  it  improper,  from  considerations  of  public  poUcy, 

for  one  incumbent  to  retain  both." 

This  seems  to  have  been  the  long-accepted  rule;  for  in  7  Bac.  Abr. 
tit.  "Offices  and  Officers,"  p.  314,  we  are  told  that: 

*'The  corporation  of  Hastings  consists  of  a  mayor,  twelve  Jurats,  freemen, 
and  a  town  clerk,  which  latter  is  elected  by  the  others,  and  the  jurats  sit  as 
Judges  in  a  court  of  record,  and  hold  pleas  of  the  crown;  and  any  two  of  them, 
with  the  mayor,  may  hold  a  court,  but  all  the  Jurats  have  a  right  to  attend 
as  Judges  without  being  summoned.  It  was  holden  that  the  acceptance  of  the 
office  of  town  clerk,  though  an  inferior  office,  vacated  that  of  Jurat,  for  that 
these  two  offices  were  incompatible,  notwithstanding  there  were  several  in- 
stances within  the  borough  of  their  having  been  vested  in  the  same  person." 

-   Again  he  says,  on  the  same  page: 

*'So,  also,  it  was  held  that  the  offices  of  town  clerk  and  alderman  in  the 
borough  of  Weymouth  were-  incompatible;  for  the  power  of  removing  the 
lown  clerk  being  in  the  mayor,  aldermen,  and  bailiffs,  he  would,  as  alderman, 
have  to  vote  on  the  question  as  to  his  own  motion.  And  the  mayor,  alder- 
men, and  bailiffs  having  the  power  of  varying  or  discontinuing  the  town  clerk's 
salary,  he  would,  as  alderman,  have  to  vote,  also,  on  that  question." 

The  duties  of  the  town  board  are  in  this  respect  much  the  same 
as  the  duties  of  a  board  of  aldermen.  They  are  the  auditing  board  for 
town  accounts.  The  town  clerk  and  justices  of  the  peace  being  mem- 
bers of  that  body,  it  is  obviously  against  public  policy  that  the  two 
offices  should  be  held  by  one  individuaL 

The  order  appealed  from  should  be  reversed,  and  the  peremptory  writ 
of  mandamus  should  issue. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  granted,  with 
$10  costs.    AU  concur,  except  GOODRICH,  P.  J.,  dissenting. 

GOODRICH,  P.  J.  I  dissent  from  the  opinion  of  Mr.  Justice 
WOODWARD,  for  three  reasons: 

1.  There  is  no  statute  declaring  Smith's  office  of  justice  of  the  peace 
"vacant"  because  while  such  justice  he  accepted  the  office  of  town 
clerk.  Therefore  I  think  mandamus  does  not  lie  until  a  vacancy  has 
been  declared  in  a  proper  proceeding  for  that  purpose.  People  v. 
Board  of  Trustees,  59  Hun,  204,  206,  13  N.  Y.  Supp.  447,  affirmed 
without  opinion  in  128  N.  Y.  657,  29  N.  E.  148.  See,  also,  Cronin 
V.  Stoddard,  97  N.  Y.  271,  and  Foot  v.  Stiles,  57  K  Y.  399. 

2.  I  do  not  think  the  offices  are  incompatible  because  the  justice 
of  the  peace  and  the  town  clerk  are  members  of  the  town  board,  and 
that  board  audits  the  compensation  of  both  officers.  This  is  also  the 
case  as  to  the  compensation  of  the  town  clerk  or  a  justice,  when  either 
holds  that  office  alone.  The  town  board,  of  which  such  officer  is  a 
member,  must  audit  the  account  of  such  officer,  he  being  one  of  its 
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members,  as  directed  by  secti<»fi  160  and  172  of  the  town  law.  So, 
also,  section  58  recognizes  the  right  of  a  justice  of  the  peace  to  hold 
the  oflSce  of  supervisor;  and,  as  the  supervisor  is  a  member  of  the 
town  board,  he  is  not  forbidden  to  act  as  a  member  of  such  board 
in  auditing  his  own  accounts  as  a  justice  of  the  peace. 

3.  I  should  be  influenced  by  the  suggestion  that  the  policy  of  the 
law  forbids  the  holding  of  two  offices  by  one  person,  if  it  were  not 
that  there  is  no  such  statutory  provision  applicable  to  the  offices  of 
justice  of  the  peace  and  the  town  clerk,  and  that  the  contrary  right 
of  a  justice  of  the  peace  to  hold  another  office,  viz.  that  of  a  super- 
visor^  is  expressly  recognized  by  section  58  of  the  town  law. 

I  think  the  order  should  be  affirmed. 


QUINN  V.  PIETRO. 
(Supreme  Court,  Appellate  DItIsIou,  Second  Department    March  7,  1S99.) 

L  Collision  with  Bictcle— Gross  Negliobkcb  XJausino  Death. 

Defendant,  with  a  loaded  wagon,  met  plaintUTs  Intestate,  a  16  year 
old  boy,  riding  a  bicycle,  who  kept  to  the  right  of  the  highway,  10  feet 
from  the  curb.  The  defendant,  Instead  of  doing  the  same,  changed  his 
course,  and  drove  to  the  left  side,  at  a  fast  trot  The  boy  in  rain  directed 
his  course  nearer  to  the  curb,  to  avoid  a  collision;  and  four  feet  from 
the  gutter  the  wagon  pole  struck  the  bicycle,  knocked  him  off,  and  he 
was  fatally  injured  by  being  run  over  by  the  horses  and  wagon.  Hdd, 
that  his  death  was  due  to  the  gross  negligence  of  defendant. 

2.  Same—Evidence. 

In  an  action  for  wrongful  death,  caused  by  defendant  driving  over 
a  boy  riding  a  bicycle,  defendant's  decUrations  on  being  arrested  there- 
for, in  which  he  swore  at  the  bicycle,  and  said  they  were  no  good,  were 
admissible  as  tending  to  show  his  hostility  to  bicycles,  and  as  increasing 
the  probability  that  he  was  indifferent  to  the  rider's  rights. 

3l  Reasonable  Recovery  for  Death. 

Recovery  of  $2,000  for  the  death  of  a  16  year  old  boy  is  reasonable. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Hannah  Quinn^  as  administratrix  of  William  Quinn,  de- 
ceased, against  Pasquale  Pietro.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendajit  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

A.  F.  Van  Thun,  Jr.,  for  appellant. 
James  D.  Bell,  for  respondent. 

WnJARD  BARTLETT,  J.  The  plaintiff's  intestate,  a  lad  16  years 
old,  while  riding  a  bicycle  on  Eastern  Parkway,  in  Brooklyn,  on  a 
pleasant  October  afternoon,  in  broad  daylight,  was  run  down  and 
killed  by  a  team  of  horses  drawing  a  wagon  load  of  manure,  and 
driven  by  the  defendant.  The  boy  was  wheeling  westward  along  the 
Eastern  Parkway,  and  kept  to  the  right  of  the  highway,  10  feet  from 
the  curb.  The  defendant,  who  was  driving  eastward,  instead  of  keep- 
ing to  the  right  of  the  middle  of  the  road, — which  would  have  avoided 
any  possibility  of  collision  with  the  bicycle, — changed  his  course,  and 
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drove  over  to  the  left  side,  and  down  that  side  of  the  parkviray,  at  a 
fast  tpot.  As  the  wagon  and  bicycle  approached  one  another  on  that 
side,  the  rider  of  the  wheel  appears  to  have  directed  his  course  nearer 
and  nearer  to  the  curb,  for  the  purpose  of  avoiding  the  defendant's 
wagon,  but  in  vain.  The  def^dant  also  kept  turning  towards  the 
g:utter,  until  finally,  at  a  distance  of  four  feet  from  the  gutter,  the 
wagon  pole  struck  the  bicycle,  and  knocked  off  the  rider,  who  was  then 
trodden  under  the  hoofs  of  the  horses,  and  run  over' by  the  wagon 
wheels,  suffering  injuries  which  resulted  in  his  death. 

This  narrative  presents  a  view  of  the  accident  based  upon  evidenct^ 
which  is  in  the  case,  and  which  the  jury  may  well  have  believed"  to  be 
true.  There  is  other  evidence  which,  if  credited,  would  have  justified 
them  in  adopting  an  entirely  different  view,  exonerating  the  defend- 
ant; but  it  is  manifest  that  the  jury  refused  to  believe  his  testimony 
to  the  effect  that  he  did  not  leave  the  right  side  of  the  street,  and 
that  the  boy  had  his  head  down  all  the  time  he  was  approaching  the 
wagon,  until  he  struck  it.  I  think  the  proof  authorized  the  jury  to 
find  that  the  death  of  the  plaintiff^s  intestate  was  caused  solely  by 
the  gross  negligence  of  the  defendant. 

The  plaintiff  was  allowed  to  prove  what  the  defendant  said  shortly 
after  his  aiTCst,  when  asked  whether  he  knew  the  boy's  bicycle,  whicli 
had  been  brought  to  the  police  station.  According  to  one  witness, 
his  answer  was:  "Damn  the  bicycle."  According  to  another,  he  re- 
sponded: "Damn  the  bicycle,  anyway;  they  are  no  good."  The  ob- 
jection to  proof  of  these  declarations  was  not  well  taken.  The  evi- 
dence tended  to  show  the  existence  of  a  feeling  of  hostility  to  bicycles 
on  the  part  of  the  defendant,  which  increased  the  probability  that  he 
had  conducted  himself  with  indifference  to  the  rights  of  the  rider  of 
such  a  vehicle  when  he  encountered  the  plaintiff's  intestate,  on  the 
Eastern  Parkway;  and,  in  this  point  of  view,  the  testimony  was  rele- 
vant, especially  as  there  were  circumstances  indicating  that  the  de- 
fendant might  have  willfully  brought  about  the  collision. 

The  verdict  was  reasonable  in  amount  (|2,000),  and  the  judgment 
and  order  refusing  a  new  trial  should  be  affirmed.    All  concur. 


ISENMAN  V.  MILES  et  al. 

(Supreme  Court,  Appellate  DiYislon,  Second  Department.    March  7,  1899.) 

Highways— Neglioence—Suppiciency  op  Evidence, 

Plaintiff  was  injured  by  a  collision  between  a  handcart  he  was  pushing 
and  a  trucl^.  Two  disinterested  witnesses  testified  that  the  truck  bort^ 
defendant's  name  and  address.  Shortly  after  the  accident,  two  men  in- 
formed defendant's  secretary  that  an  accident  had  occurred.  These  men 
were  not  called  as  witnesses.  The  secretary  testified  that  only  four 
truclc  drivers  were  employed  by  defendant  on  the  day  of  the  accident, 
and  each  driver  denied  having  been  in  any  accident  on  that  day.  Held, 
that  the  evidence  was  sufficient  to  go  to  the  jury  on  the  question  of  de- 
fendant's ownership  of  the  truck,  and  to  sustain  a  verdict  to  that  effect. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Harry  Isenman  against  William  A.  Miles  &  Co.    From 
a  judgment  entered  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
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in^  a  new  trial,  defendants  appeal.    Transferred  from  First  to  Second 
department.    Affirmed. 

Aigaed  before  GOODRICH,  P.  J.,  and  CULLEN,  BAETLETT, 
H.VTC3H,  and  WOODWAKD,  JJ. 

Oeoi^  W.  Schurman,  for  appellants. 

Jacob  Manheim,  for  respondent. 

f 

WILLABD  BAETLETT,  J.  The  plaintiff  recovered  a  verdict  of 
1500  for  personal  injuries  sustained  by  him  in  consequence  of  a 
collision  on  Allen  street,  in  the  borough  of  Manhattan,  between  a 
double  truck  carrying  ale  barrels  and  a  handcart  which  the  plaintiff 
was  pushing  along  the  street.  It  wa«  alleged  that  the  truck  be- 
longed to  the  defendant  corporation,  and  was  in  the  contrc^  of  its 
employ^.  The  evidence  at  the  trial  was  ample  to  charge  the  driver 
of  the  truck  with  negligence.  The  plaintiff  appears  to  have  been 
wholly  free  from  contributory  negligence,  and  the  principal  question 
presented  by  this  appeal  is  whether  the  proof  sufficed  to  establish 
ihe  defendant's  liability  for  the  conduct  of  the  person  or  persons  in 
control  of  the  truck  at  the  time  of  the  accident.  Two  apparently  dis- 
interested witnesses,  who  saw  the  collision,  testified  that  the  truck 
bore  a  sign  reading  thus:  '^Croton  Brewery.  W.  A.  Miles  &  Co.  55, 
57  and  50  Chrystie  Street."  This  is  the  location  of  the  brewery  of 
the  defendant.  On  the  day  of  the  accident,  according  to  the  testi- 
mony of  the  defendant's  secretary,  at  about  12  o'clock,  two  men  came 
into  the  brewery,  and  said  that  there  had  been  an  accident  around 
the  corner  in  Allen  street.  The  witness  said  he  took  the  names  of 
these  men,  but  his  memorandum  was  mislaid,  and  he  did  not  try  to 
subpoena  them  for  the  trial,  or  find  out  who  they  were.  He  imme- 
diately took  measures,  however,  to  ascertain  whether  it  was  one  of 
the  defendant's  trucks  which  was  concerned  in  the  collision,  and  as  a 
result  of  his  investigation  was  able  to  say  that  only  four  truck  drivers, 
whom  he  named,  were  in  the  employ  of  the  corporation  on  that  day. 
These  drivers  were  all  called  as  witnesses  in  behalf  of  the  defendant, 
and  each  denied  that  any  such  accident  had  happened  in  the  course 
of  his  truck's  travels  on  the  day  in  question.  It  appeared,  however, 
that  the  defendant  at  the  time  owned  altogether  from  five  to  eight 
tracks,  all  bearing  the  same  distinctive  sign.  In  Seaman  v.  Koehler, 
122  N.  Y.  640,  25  N.  E.  353,  the  defendant  was  the  member  of  a 
tirm  of  brewers  known  as  H.  Koehler  &  Co.,  in  business  at  Twenty- 
Ninth  street  and  First  avenue,  in  the  city  of  New  York.  The  inscrip- 
tion on  the  truck  by  which  the  plaintiff  was  injured  was  "H.  Koehler 
and  Co.  Twenty -Ninth  St.  and  First  Avenue."  Many  trucks  of  the 
same  kind  were  employed  in  the  firm's  brewery  business.  The  truck 
was  loaded  with  ale  Imrrels  at  the  time  of  the  accident,  having  left 
the  brewery,  and  being  engaged  in  making  the  second  delivery  for  the 
day,  when  the  plaintiff  was  hurt.  "These  facts,"  say  the  court  of 
appeals,  **were  denied  by  no  one,  and  they  were  sufficient,  as  we 
think,  to  authorize  the  jury  to  infer  that  the  truck  belonged  to  de- 
fendant's firm,  and  that  the  driver  thereof  was  in  its  employment 
when  he  negligently  ran  against  the  plaintiff.  A  prima  facie  case 
was  thus  made  out  for  the  consideration  of  the  jury,  and,  if  the  de- 
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fendant's  finn  did  not  in  fact  own  the  truck  or  employ  the  driver, 
it  was  incumbent  upon  him  to  produce  some  evidence  upon  the  sub- 
ject." WTiile  the  evidence  in  the  present  case  was  not  so  strong  or 
convincing  as  it  was  in  the  case  cited  to  establish  the  defendant's 
ownership  and  control  of  the  truck  which  injured  the  plaintiff,  still 
we  think  it  was  sufficient  to  take  the  question  of  such  ownership  and 
control  to  the  jury.  It  is  true  that  no  witness  was  able  to  testify 
to  having  seen  the  particular  truck  leave  the  brewery  to  deliver  beer 
to  the  defendant's  customers,  and  it  is  also  true  that  there  was  testi- 
mony for  the  defendant  tending  to  show  that  no  one  of  its  trucks 
could  have  been  present  at  the  scene  of  the  accident.  In  these  re- 
spects the  case  at  bar  differs  from  Seaman  v.  Koehler,  supra.  On 
the  other  hand,  we  have  a  group  of  facts  which  might  well  convince  a 
jury*  that  it  could  have  been  none  other  than  the  defendant's  truck 
which  knocked  down  and  injured  the  plaintiff.  Although  the  truck 
drivers  who  testified  all  denied  any  knowledge  of  an  accident,  and 
denied  having  been  in  Allen  street  at  the  time  when  the  plaintiff 
was  hurt,  it  is  plain  from  their  testimony  that  several  of  the  defend- 
ant's trucks  may  have  been  in  that  neighborhood  at  that  time.  These 
drivers  were  all  interested  to  shield  themselves  from  responsibility 
for  the  plaintiff's  injuries,  and,  as  only  one  truck  was  concerned  in 
the  collision,  three  of  them  must  have  told  the  truth.  The  jury 
may  well  have  thought,  however,  that  there  was  one  witness  among 
them  unworthy  of  credit,  in  view  of  the  disinterested  character  of  the 
witnesses  who  saw  the  defendant's  sign  upon  the  truck,  and  in  view 
of  the  extremely  significant  circumstance  that  immediately  after  the 
time  of  the  accident,  as  fixed  by  the  plaintiff,  two  men  called  at  the 
defendant's  brewery,  and  informed  the  secretary  of  the  brewery  cor- 
poration that  "there  had  been  an  accident  around  the  corner  in  Allen 
street."  It  is  difficult  to  conjecture  why  these  men  should  so  speed- 
ily have  conveyed  this  information  to  the  defendant's  brewery,  unless 
they  were  tolerably  well  satisfied  from  what  they  had  seen  that  one 
of  the  defendant's  trucks  was  concerned  in  the  collision;  and  it  is 
to  be  noted  that  the  defendant  does  not  appear  to  have  made  any 
effort  to  procure  the  attendance  of  these  informants  as  witnesses, 
although  the  secretary  took  down  their  names  on  a  memorandum, 
which  he  said  he  had  mislaid.  The  evidence  as  to  the  manner  in 
which  the  collision  occurred  did  not  require  the  jury  to  find,  as  is 
contended  in  behalf  of  the  appellant,  that  the  driver  of  the  truck  was 
acting  outside  the  scope  of  his  employment  at  the  time  of  the  acci- 
dent, and  willfully  ran  down  the  plaintiff.  It  merely  brought  into  the 
case  an  issue  of  fact  which  the  jury  were  at  liberty  to  determine 
either  way.    See  Mott  v.  Ice  Co.,  73  N.  Y.  543. 

In  denying  the  defendant's  motion  for  a  new  trial,  the  learned  judge 
in  the  court  below  said:  'Ttfy  own  notion  is  that  the  preponderance 
of  evidence  is  with  the  defendant,  but  the  jury  seem  to  have  thought 
otherwise."  I  understand  this  to  mean  merely  that,  if  sitting  as  a 
juror,  he  would  have  found  in  favor  of  the  defendant,  but  not  that 
the  verdict  for  the  plaintiff  was  opposed  to  the  clear  weight  of  evi- 
dence; for,  if  such  had  been  his  opinion,  he  certainly  would  have 
given  the  defendant  a  new  trial.    At  all  events,  I  am  satisfied  that 
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the  verdict  is  safflciently  sustained  by  the  proof,  and  that  we  ought 
to  uphold  the  judgment 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


REINER  V.  JONES. 
(Supreme  Oourt,  Appellate  Division,  Second  Department    March  7,  1899.) 

1.  Landlord  and  Tenant— Covenant  to  Repair— Recovery  for  Damage  to 

Goods— Notice.     • 

A  landlord's  breach  of  his  covenant  to  repair  the  roof  of  the  demised 
premises  does  not  authorize  the  tenant  to  recover  for  Injury  inflicted  on 
his  goods  by  the  weather,  he  knovr^lng  for  months  of  the  roors  leaky 
condition. 

2.  Same- Evidence. 

A  tenant  was  not,  hi  an  action  for  rent,  entitled  to  deduct  for  expenses 
of  repairs,  where  the  proof  did  not  show  how  much  of  a  sum  expended 
for  repairs  of  two  buildU^gs  was  spent  on  the  building  in  suit 
3b  Amendments— Discretion  of  Court. 

Denial  of  a  motion  for  leave  to  amend,  after  motion  for  verdict  is  with- 
in the  court's  discretion,  and  not  ground  for  reversal. 

4-  Judgment— Res  Judicata. 

Where,  in  an  action  for  rent,  defendant  counterclaimed  for  damages 
to  his  goods  from  a  leaky  roof,  and  that  only  was  litigated,  he  could  after- 
wards assert  claims  for  lessened  rental  value  and  expenses  incurred  from 
the  same  cause. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Emma  Beiner  against  Robert  Owen  Jones.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

John  Jeroloman,  for  appellant. 
James  W.  Hyde,  for  respondent 

WHiLARD  BARTLETT,  J.  The  plaintiff  sued  for  rent.  The  de- 
fendant interposed  a  counterclaim  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  plaintiff's  breach  of  her  covenant  to  repair 
the  roof  of  the  demised  premises.  The  averment  in  the  answer  was 
that  such  damages  were  occasioned  by  "the  rain  coming  through  the 
roof  thereof  into  the  store  of  the  defendant  in  rainy  weather,  and  upon 
his  goods,  wares,  and  merchandise  therein  contained."  At  the  close 
of  the  evidence  the  learned  trial  court,  on  the  authority  of  Schick  v. 
Fleischhauer,  26  App.  Div.  210,  49  N.  Y.  Supp.  962,  directed  a  ver- 
dict in  favor  of  the  plaintiff  for  the  full  amount  of  the  rent  sued  for; 
thus,  in  effect,  holding  that  the  defendant  could  not  maintain  his 
counterclaim  for  the  damages  suffered  by  his  goods  in  consequence  of 
the  leaky  condition  of  the  roof. 

I  think  that  the  lease,  under  a  fair  construction  of  its  language, 
obligated  the  landlord  to  keep  the  roof  in  repair,  and  that  this  obli- 
gation embraced  the  roof  of  the  extension  as  well  as  the  roof  of  the 
principal  building.    The  proof  established  a  breach  of  the  covenant, 
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and  the  direction  of  a  verdict  in  disregard  of  the  counterclaim  evi- 
dently proceeded  on  the  theory  that  a  landlord's  failure  to  perform  his 
covenant  to  repair  does  not  authorize  a  recovery  by  the  tenant  on  ac- 
count of  injury  inflicted  upon  his  goods  by  the  weather  in  conse- 
quence of  the  defective  condition  of  the  premises.  The  case  cited  as 
authority  for  the  action  of  the  trial  court  related  to  personal  injuries 
inflicted  upon  a  tenant  by  the  fall  of  a  ceiling  which  the  landlord  had 
undertaken  to  repair;  and  it  was  there  held  that  a  contract  to  repair 
does  not  contemplate,  as  damages  for  the  failure  to  keep  it,  that  any 
liability  for  personal  injuries  shall  grow  out  of  the  resulting  condition 
of  the  building.  Schick  v.  Fleisehhauer,  suprat  The  learned  trial 
judge  assumed  that  a  like  rule  applied  in  the  case  of  damage  to  per- 
sonal property  kept  upon  the  premises;  and  there  is  authority  to  that 
effect.  Dorwin  v.  Potter,  5  Denio,  306,  approved  in  City  of  Brooklyn 
V.  Brooklyn  City  R.  Co.,  47  N.  Y.  482.  But,  even  if  the  law  made  the 
landlord  ordinarily  liable  for  injury  to  the  tenant's  personal  property 
in  such  cases,  the  circumstances  of  this  particular  case  precluded  any 
recovery  or  the  maintenance  of  a  counterclaim  on  account  of  the  dam- 
age done  by  the  rain  to  the  defendant's  goods.  The  defendant  himself 
testified  that  he  knew  of  the  condition  of  the  leaky  roof  and  skylight 
months  before  the  time  when  his  goods  were  injured.  "A  tenant 
whose  landlord  has  agreed  to  put  the  premises  in  repair,  but  has  failed 
to  do  so,  knowing  that  his  property  will  be  exposed  to  injuries  from 
storms,  or  otherwise  endangered,  if  left  upon  the  premises,  has  no 
right  to  take  the  hazard;  and  if  he  does,  and  his  property  is  injured, 
he  cannot  recover  of  the  landlord  therefor."  Cook  v.  Soule,  56  N.  Y. 
420.  The  defendant's  measure  of  damages  in  a  case  like  the  present 
would  seem  to  be  the  difference  between  the  rental  value  of  the  prem- 
ises as  they  were  and  the  rental  value  thereof  as  they  would  have 
been  if  repaired  in  accordance  with  the  landlord's  covenant;  or,  if  the 
tenant  had  actually  made  the  stipulated  repairs  himself,  he  could  re- 
cover or  recoup  the  necessary  expenditure  in  making  such  repairs. 
Thomson-Houston  Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34, 
47,  48,  39  N.  E.  7.  The  defendant  herein  did  prove  that  he  had  ex- 
pended 145.64  for  repairing  roofs,  but  a  portion  of  the  work  thus  paid 
for  was  done  upon  a  neighboring  building,  not  belonging  to  this  plain- 
tiff, and  the  evidence  did  not  show  how  much  was  spent  upon  the 
roof  of  the  plaintiff's  premises.  The  proof  was  not  sufficiently  defi- 
nite, therefore,  to  permit  any  deduction  from  the  rent  on  the  theory 
that  the  defendant  was  entitled  to  counterclaim  the  expense  of  repairs 
actualh'  made  by  him.  He  might,  however,  have  recouped  the  dam- 
age to  the  rental  value  of  the  premises  by  reason  of  the  breach  of  the 
landlord's  covenant  to  repair,  under  an  answer  alleging  such  damage. 
But  the  counterclaim  set  up  in  the  answer  was  based  solely  upon  injury 
to  the  defendant's  goods,  and  the  bill  of  particulars  related  only  to 
damages  of  this  description.  Accordingly,  the  trial  judge  was  of  the 
©pinion  that  under  the  pleadings  the  defendant  was  not  at  liberty  to 
prove  rental  damage,  and  in  this  view  the  counsel  for  the  defendant 
apparently  acquiesced,  for  he  took  no  exception.  He  did,  however, 
at  the  end  of  the  trial,  and  after  he  had  asked  the  court  to  direct  a 
verdict  in  favor  of  the  defendant,  move  to  be  allowed  to  amend  the 
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answ^  'ly  setting  up  the  damages  that  we  have  sustained  by  reason 
of  the  condition  of  those  premises  as  to  their  rental  value."  This  mo- 
tion was  denied,  and  the  defendant  excepted.  While  I  think  the 
amendment  (which  defendant's  counsel  had  applied  for  earlier  in  the 
case,  without  obtaining  any  ruling  upon  his  request)  might  well  have 
been  allowed,  the  denial  of  the  motion  was  so  far  discretionary  that 
it  does  not  constitute  ground  for  reversal.  From  what  has  been  said, 
it  will  be  perceived  that,  as  the  case  stood  at  the  close  of  the  evidence, 
the  court  was  justified  in  ignoring  the  counterclaim,  and  directing  a 
verdict  for  the  month's  rent  claimed.  The  record  before  us,  however, 
leaves  no  doubt  that  the  only  counterclaim  in  behalf  of  the  defendant 
which  was  litigated  in  this  action  was  a  counterclaim  for  damage  to 
his  goods,  and  that  the  judgment  should  in  no  wise  conclude  him  from 
hereafter  asserting  any  other  claim  which  he  may  have  arising  out  of 
the  lessened  rental  value  of  the  premises,  or  out  of  his  expenditures 
for  actual  repairs  which  the  landlord  ought  to  have  made.  This 
should  be  left  available  to  him,  either  by  way  of  recoupment  in  any 
further  suit  for  rent,  or  by  an  independent  action  against  his  land- 
lord. The  defendant's  rights  in  this  respect  may  be  preserved  by  af- 
firming the  present  judgment  without  prejudice  to  such  claim. 

Judgment  and  order  affirmed,  with  costs,  but  without  prejudice  to 
defendant's  claim  against  the  plaintiff  for  rental  damage  or  actual  and 
necessary  expenditures  for  repairs.     All  concur. 


SIEBRECHT  et  al.  v.  SIEGBL-OOOPER  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    Jklarch  7,  1890.) 

CODNTBKCLAIM — CONNECTION  WITH   SUBJECT  OF   ACTION. 

In  an  action  to  recover  for  sales  made  to  defendant  by  plaintiffs'  as- 
signors, a  counterclaim  that  defendant  was  defrauded  by  plaintiffs  through 
said  sales  and  others,  in  which  plaintiffs'  assignors,  In  conspiracy  with 
plaintiffs,  one  of  whom  acted  as  purchasing  agent  for  defendant,  over- 
cfaarged  defendant.  Is  "connected  with  the  subject  of  the  action,"  within 
Code  Civ.  Proc.  §  501,  subd.  1. 

Appeal  from  special  term. 

Action  by  Henry  A.  Siebrecht  and  another  against  the  Siegel- 
Cooper  Company.  From  an  interlocutory  judgment  sustaining  a 
demurrer  to  a  counterclaim,  defendant  appeals.    Reversed. 

ArRued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Gibson  Putzel  (Benjamin  G.  Paskusz,  on  the  brief),  for  appellant. 
A.  C.  Brown,  for  respondents. , 

WOODWARD,  J.  The  plaintiffs,  as  the  ajssignees  of  certain 
claims  of  Siebrecht  &  Wadley,  brought  this  action  to  recover  the 
sum  of  1695.75,  alleged  to  be  due  from  the  defendant  for  certain 
shrubs  and  flowers  sold  by  the  plaintiffs'  assignors  to  the  defend- 
ant. The  defendant  put  in  a  counterclaim  by  way  of  answer,  alleg- 
ing that  in  August,  1896,  the  plaintiff  Henry  A.  Siebrecht,  Jr.,  was 
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employed  by  the  defendant  in  charge  of  its  flower  department;  that 
the  said  Siebrecht  was  given  full  charge  of  the  department,  and  that 
his  duties  included  the  purchase  of  all  flowers  and  shrubs  for  the 
defendant's  department  store;  that,  while  so  employed,  the  plaintiff 
Henry  A.  Siebrecht  was  engaged  in  business  with  one  Wadley,  un- 
der the  firm  name  of  Siebrecht  &  Wadley,  as  a  wholesale  dealer  in 
flowers,  shrubs,  etc.;  and  that  the  plaintiff  Siebrecht,  Jr.,  entered 
into  a  conspiracy  with  his  father  by  which  nearly  all  of  the  supplies 
for  the  department  store  in  this  line  were  purchased  of  the  firm  of 
Siebrecht  &  Wadley,  at  prices  greatly  in  excess  of  their  fair  mar- 
ket value.  The  defendant  produces  a  bill  of  particulars  itemizing 
the  account  in  so  far  as  it  is  able  to  do  so,  in  which  it  shows  pay- 
ments in  excess  of  the  fair  market  price  of  the  goods  aggregating 
12,449.50,  for  which  sum  it  demands  judgment.  The  plaintiffs  de- 
murred to  this  counterclaim,  on  the  ground  that  it  was  not  of  the 
character  specified  in  section  501  of  the  Code  of  Civil  Procedure; 
and  the  validity  of  this  contention  is  the  question  presented  upon 
this  appeal.  The  demurrer  was  sustained,  and  defendant's  counsel 
duly  excepted.  ^ 

It  is  conceded  that  two  of  the  items  in  the  bill  sued  upon  are  iden- 
tical with  those  contained  in  the  defendant's  bill  of  particulars,  and 
which  show  an  overcharge  of  something  over  |18;  and,  as  the  de- 
murrer is  to  the  counterclaim  as  a  whole,  it  is  difficult  to  find  any 
process  of  reasoning  by  which  it  could  be  sustained  as  to  the  cause 
of  action  which  the  defendant  undoubtedly  has  as  to  the  |18  "aris- 
ing out  of  the  contract  or  transaction,  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim.''  Code  Civ.  Proc.  §  501.  But 
it  is  not  necessary  to  consider  this  minor  question.  A  fair  con- 
struction of  section  501  of  the  Code  is  sufficient  to  justify  this  coun- 
terclaim. 

The  plaintiffs  in  this  action  are  alleged  to  be  the  persons  who  con- 
spired to  defraud  the  defendant.  They  came  into  possession  of  their 
claim  with  a  full  knowledge  of  all  the  facts;  and  if  the  defendant  is 
willing  to  waive  the  tort,  and  to  rely  upon  its  right  to  recover  upon 
the  implied  contract  to  repay  moneys  which  have  come  into  the  pos- 
session of  the  plaintiffs  or  their  assignors,  without  valuable  consid- 
eration, no  end  of  justice  is  to  be  promoted  by  denying  this  right. 
The  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiffs'  claim  is  the  purchase  by  the  defendant  of  certain  flowers 
and  shrubs  of  the  plaintiffs'  assignors.  The  counterclaim  of  the  de- 
fendant is  that,  in  the  sale  of  these  and  other  flowers  and  shrubs, 
the  plaintiffs'  assignors,  in  conspiracy  with  the  plaintiffs  in  this  ac- 
tion, had  overcharged  the  defendant,  and,  by  so  doing,  had,  in  law, 
entered  into  an  implied  contract  to  refund  the  money  which  they 
had  thus  wrongfully  exacted  from  the  defendant.  Can  there  be  any 
doubt  that  the  defendant's  counterclaim  is  "a  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action"?  Code  Civ.  Proc.  §  501,  subd.  1.  'The  word  'connect- 
ed,' "  say  the  court  in  the  case  of  Carpenter  v.  Insurance  Co.,  93  N. 
Y.  552,  556,  "may  have  a  broad  significatioa    The  connection  may  be 
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slight  or  intimate,  remote  or  near;  and  where  the  line  shall  be  drawn 
it  may  be  difficult  sometimes  to  determine.  The  counterclaim  must 
have  such  a  relation  to  and  connection  with  the  subject  of  the  ac- 
tion that  it  will  be  just  and  equitable  that  the  controversy  between 
the  parties  as  to  the  matters  alleged  in  the  complaint  and  in  the 
connterclaim  should  be  settled  in  one  action  by  one  litigation,  and 
that  the  claim  of  the  one  should  be  offset  against  or  applied  upon 
the  claim  of  the  other."  It  is  difficult  to  conceive  of  a  state  of  facts 
where  it  would  be  more  in  accord  with  the  principles  of  justice  and 
equity  to  permit  of  a  counterclaim  than  in  the  case  at  bar.  One  of 
the  plaintiffs,  while  an  employ^  of  the  defendant,  enters  into-  an  ar- 
rangement with  his  father,  the  other  plaintiff,  to  defraud  the  defend- 
ant. They  afterwards  come  into  the  ownership  of  the  claim,  a  part  of 
which  was  involved  in  the  fraudulent  transaction,  and  attempt  to 
collect  the  same  at  law,  refusing  to  acknowledge  the  rights  of  the 
defendant,  thus  compelling  an  action  in  tort,  if  it  is  to  have  any 
remedy  for  the  wrong.  We  are  of  opinion  that  the  counterclaim  of 
the  defendant  is  so  intimately  "connected  with  the  subject  of  the 
action"  that  it  would  work  a  great  wrong  to  the  defendant  to  permit 
the  demurrer  to  stand. ,  • 

The  authorities  in  this  state  are  overwhelmingly  in  favor  of  the 
position  of  the  defendant  in  this  action, — ^that  it  has  a  right  to  waive 
the  tort,  and  to  proceed  upon  the  implied  contract;  and  the  fact  that 
the  defendant,  while  setting  up  the  facts  showing  the  conspiracy  to 
defraud,  has  confined  its  demand  to  the  amount  actually  shown  to 
have  been  wrongfully  taken,  is,  in  the  absence  of  affirmative  acts 
pointing  in  a  contrary  direction,  conclusive  as  to  the  election  of  the 
defendant  to  waive  the  tort,  and  to  proceed  under  the  implied  con- 
tract. "The  rule  of  pleading  established  by  the  Code,"  says  Mr.  Jus- 
tice Barker,  in  delivering  the  opinion  of  the  court  in  tie  case  of 
McDonough  v.  Dillingham,  43  Hun,  493,  "requires  the  complaint  to 
contain  a  plain  and  concise  statement  of  the  facts  constituting  the 
plaintiff's  cause  of  action,  and  a  demand  for  such  judgment  as  the 
plaintiff  supposes  himself  entitled  to  on  the  facts  set  forth  therein. 
Nothing  more  is  necessary  in  any  case.  The  pleader  is  not  required 
to  state,  either  in  the  summons  or  the  complaint,  the  class  of  action 
to  which  he  conceives  his  cause  of  action  belongs,  as  the  same  are 
denominated  in  judicial  procedure.  If  the  complaint  states  facts 
entitling  the  plaintiff  to  any  relief  whatever,  then  it  is  for  the  court 
to  determine,  when  the  question  is  properly  presented,  whether  the 
cause  of  action  averred  is  founded  in  contract  or  tort.  The  char- 
acter of  the  cause  of  action  must  in  all  cases  be  determined  by  an 
analysis  of  the  averments  in  the  complaint,  together  with  the  nature 
of  the  relief  demanded.  *  *  *  In  all  cases  where  the  pleader 
avers  the  sale  and  delivery  of  property  to  the  defendant  at  a  fixed 
and  agreed  price,  which  remains  unpaid,  and  also  alleges  he  per- 
petrated a  fraud  in  making  the  purchase,  by  means  of  false  repre 
sentations  as  to  his  solvency,  and  a  question  of  doubt  is  presented 
as  to  whether  it  was  the  intention  of  the  pleader  to  set  forth  a  cause 
of  action  ex  contractu  or  ex  delicto,  the  omission  to  allege  that  dam- 
ages have  accrued  to  the  plaintiff  by  reason  of  the  fraud  is  accepted 
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bj  the  coart  as  a  circumstance  indicating  the  purpose  of  the  pleader 
to  rely  upon  the  contract  as  constituting  the  cause  of  action."  "An 
action  in  the  nature  of  an  action  of  assumpsit  lies  against  one  who 
has  obtained  money  from  another  by  a  fraud,  and  such  a  claim  is  a 
proper  subject  of  set-off  in  an  action  brought  by  the  party  against 
whom  it  exists.  An  assignee  of  such  party  takes  a  cause  of  action 
subject  to  such  defense.  This  money,  thus  obtained,  is,  in  contem- 
plation of  law,  money  received  for  the  use  of  the  party  who  is  de- 
frauded; and  the  law  implies  a  promise  on  the  part  of  the  person 
who  thus  obtains  it  to  return  it  to  the  rightful  owner.  The  tort  aris- 
ing from  the  manner  in  which  the  money  was  obtained  may  be 
waived,  and  the  action  founded  upon  the  implied  contract"  Rotlis- 
child  V.  Mack,  115  N.  Y.  1,  22  N.  E.  726.  '  See,  also.  People  v.  Wood, 
121  N.  Y.  522,  528,  24  N.  E.  952;  Byxbie  v.  Wood,  24  N.  Y.  607,  611; 
Car  Co.  V.  Reinhart,  2  Misc.  Rep.  116,  20  N.  Y.  Supp.  872.  The  judg- 
ment appealed  from  should  be  reversed. 

Interlocutory  judgment  reversed,  and  judgment  directed  for  defendant  on 
demurrer,  with  costs,  with  leave  to  the  plaintiffs  to  withdraw  demurrer  and 
serve  reply  within  20  days,  on  payment  of  the  costs  of  the  demurrer  and  of 
this  appeal.    All  concur. 


BRENNAN   v.    RICHARDSON. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1890.) 

1.  Highways— Negligence  of  Travelers— Pleading— Evidence. 

The  complaint  alleged  that  defendant,  when  plaintiff  attempted  to 
drive  past  him  on  the  road,  drove  his  own  horse  against  plaintiff's  horse, 
so  as  to  force  the  latter  against  the  curb  and  upset  the  wagon.  Plain- 
tiff testified  that  defendant  drove  ahead,  and  then  turned  around  at  right 
angles,  driving  plaintiff  upon  the  curb,  and  on  cross-examination  he  stated 
that  defendant  turned  his  horse's  head  up  against  plalntiflTs  horse.  Hdd, 
that  defendant  was  liable,  if  negligent,  though  there  was  no  actual  colli- 
sion. 

2.  Same. 

A  driver  on  a  road,  who  knows  that  one  behind  wishes  to  pass,  must 
exercise  reasonable  care  not  to  injure  the  latter. 
8.  Appeal— Harmless  Error— Instructions. 

Plaintiff,  who  attempted  to  drive  past  defendant  on  the  road,  claimed 
that  defendant  so  managed  his  horse  as  to  force  plaintiff  against  the 
curb,  whereby  he  was  injured.  The  court  erroneously  instructed  that 
plaintiff  could  not  recover  unless  there  was  an  actual  collision,  that  de- 
fendant owed  no  duty  to  plaintiff,  and,  further,  that  the  jury  might  find 
from  the  evidence  that  plaintiff  might  have  kept  behind.  A  verdict  was 
found  for  defendant.  Held,  that  the  court's  obvious  opinion  on  the  issues 
probably  controlled  the  verdict,  and  hence  the  error  was  not  harmless. 

Appeal  from  trial  term. 

Action  by  John  Brennan- against  Charles  C.  Richardson.  Fi  i  a 
judgment  entered  on  a  verdict  for  defendant,  and  from  an  orcjer 
denying  a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

John  C.  Harrigan,  for  appellant. 
John  H.  Ferguson,  for  respondent 
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WTLLARD  BARTLETT,  J.  This  action  arose  out  of  an  accident 
which  occurred  to  the  plaintiff  while  driving  along  a  street  in  the 
city  of  Tonkers,  upon  which  the  defendant  was  also  driving,  in  the 
same  direction,  a  short  distance  ahead  of  the  plaintiff  and  his  wife. 
According  to  the  plaintiff's  testimony,  he  approached  the  defendant's 
vehicle  while  the  defendant  was  walking  his  horse,  and  undertook  to 
pass  the  defendant  on  the  right.  Thereupon,  he  says,  the  defendant 
^'started  his  horse  up  suddenly  and  got  ahead  of  me,*^  and  then  turned 
his  horse's  head  up  against  my  horse's  head,  and  the  horse  got  ex- 
cited and  ran  into  the  curbstone,  and  the  wagon  was  turned  over, 
and  both  of  us  were  thrown  out  on  the  sidewalk."  In  another  place 
the  plaintiff  says:  "At  the  time  I  attempted  to  pass  Mr.  Richardson, 
there  was  room  for  two  or  three  wagons  to  pass  between  him  and 
the  curb.  When  I  attempted  to  pass,  he  started  his  horse  up  sud- 
denly, drove  ahead  of  me,  and  then  turned  around  at  right  angles 
and  drove  me  onto  the  sidewalk.  After  he  did  that,  he  drove  away, 
and  I  could  see  nothing  of  him  until  I  got  up."  The  defendant  gave 
a  very  different  account  of  the  accident,  and  ascribed  it  solely  to 
a  collision  between  the  plaintiff's  w^agon  and  the  curb  at  a  bend  in 
the  road.  He  swore  positively  that  he  never  touched  the  plaintiff, 
and  that  he  was  more  than  40  feet  ahead  of  him  when  the  plaintiff 
upset.  *1  am  positive,"  he  said,  "that  I  didn't  touch  him,  and  he 
didn't  touch  me.  It  would  not  be  possible  for  him  to  strike  mj« 
wagon  without  overturning  it." 

In  charging  the  jury  the  learned  city  judge  instructed  them  that 
if  they  determined  the  defendant's  story  to  be  true,  and  that  he  never 
struck  the  body  of  Mr.  Brennan's  horse,  they  must  find  a  verdict  in 
favor  of  the  defendant.  To  this  instruction  an  exception  was  duly 
taken  by  counsel  for  the  plaintiff,  who  asked  the  court  to  charge  the 
jury  that  even  if  they  should  believe  that  Mr.  Richardson  s  horse 
did  not  actually  touch  Mr.  Brennan's  horse,  but  still  believed  that 
Mr.  Richardson's  carelessness  forced  Mr.  Brennan  over  against  the 
curb,  and  that  Mr.  Brennan,  in  attempting  to  avoid  him,  went 
against  the  curb  and  upset,  they  might  render  a  verdict  in  favor  of 
the  plaintiff.  In  response  to  this  request  the  learned  judge  said: 
"I  decline  to  charge  the  evidence.  The  jury  can  draw  their  own 
conclusions."  And  an  exception  was  taken  in  behalf  of  the  plain- 
tiff to  his  refusal  to  charge  as  requested.  I  think  this  refusal  was 
erroneous,  and  that  the  plaintiff,  was  entitled  to  have  the  jury  in- 
structed in  accordance  with  his  counsel's  request.  The  gravamen 
of  the  plaintiff's  complaint  against  the  defendant  was  that  the  de- 
fendant, when  the  plaintiff  was  endeavoring  to  pass  him,  either  will- 
fully or  negligently  drove  his  own  horse  in  such  a  manner  as  to  force 
the  plaintSfs  horse  over  against  the  side  of  the  street  and  upset 
his  wagon.  While  the  complaint  does  allege  an  actual  collision  be- 
tween the  defendant's  horse  and  wagon  and  the  plaintiff's  horse,  that 
feature  of  the  accident  was  mentioned  only  incidentally  in  the  plain- 
tiff's testimony,  and  it  was  not  until  his  cross-examination  that  he 
frtated  distinctly  that  the  head  of  the  defendant's  horse  touched  the 
head  of  his  horse.  Under  the  pleadings  and  the  evidence,  the  case 
did  not  necessarily  turn  upon  the  question  whether  there  was  actual 
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contact  between  the  horses  or  vehicles  of  the  respective  parties;  and 
if  the  accident  was  caused  by  the  negligence  of  the  defendant  in  the 
management  of  his  horse  and  vehicle,  although  they  did  not  in  fact 
collide  with  those  of  the  plaintiff,  I  see  no  reason  why  the  plaintiff 
should  not  have  been  allowed  to  recover.  The  ton»2  of  the  charge 
throughout  was  much  more  favorable  to  the  defendant  than  to  the 
plaintiff.  The  evidence  which  tended  to  establish  the  defense  was 
emphasized  by  the  learned  judge,  who  even  described  the  effect  of 
some  of  such  testimony  upon  his  own  mind.  He  instructed  the  jury 
that  Mr.  Richardson  did  not  owe  any  duty  to  Mr.  Brennan,  that  all 
he  had  to  do  was  to  keep  his  own  horse  right  along  in  the  beaten 
track  of  the  highway,  and  that,  if  Mr.  Brennan  wished  to  pass  Mr. 
Richardson's  carriage,  it  was  his  duty  to  get  by  it  safely  and  suc- 
cessfully, as  any  prudent  man  might  under  the  same  circumstances. 
Although  no  exception  appears  to  have  been  taken  to  the  instruc- 
tion that  the  defendant  did  not  owe  any  duty  to  the  plaintiff,  it  seems 
dearly  to  have  been  erroneous,  in  view  of  the  plaintiff's  testimony 
that  the  defendant  saw  him  as  he  approached.  When  made  aware 
of  the  desire  of  the  rear  driver  to  pass,  the  driver  who  was  ahead 
owed  a  duty  to  exercise  reasonable  care  not  to  injure  the  driver  over- 
taking hiuL  '^The  movement  of  carriages  passing  on  our  turnpike 
roads  in  opposite  directions,"  says  Gibson,  C.  J.,  in  a  leading  Pennsyl- 
vania case,  "is  regulated  by  special  enactment,  but  there  is  no  pos- 
itive law  to  regulate  the  passing  of  those  who  are  traveling  in  the 
same  direction."  He  shows  that  the  purpose  of  the  enactment  as  to 
vehicles  meeting  one  another  is  to  avoid  collisions  which  might  oth- 
erwise ensue  from  the  misapprehension  of  each  driver  as  to  the 
course  which  the  other  intended  to  take,  and  points  out  that  no  such 
uncertainty  arises  in  respect  to  carriages  moving  in  the  same  direc- 
tion. If  there  be  convenient  room  to  pass  on  any  particular  part  of 
the  road,  the  rear  driver  cannot  complain.  "If  there  be  not,  it  is 
doubtless  the  duty  of  the  other  to  afford  it,  on  request  made,  by 
yielding  him  an  equal  share  of  the  road,  if  that  be  adequate  and 
practicable.  If  not,  the  object  must  be  deferred  till  the  parties  ar- 
rive at  ground  more  favorable  for  its  accomplishment"  Bolton  v. 
Colder,  1  Watts,  360.  Immediately  after  the  jury  had  been  instruct- 
ed that  the  defendant  owed  the  plaintiff  no  duty,  they  were  told  fur- 
ther that  they  "might  find  from  all  the  evidence  that  Mr.  Brennan 
might  have  kept  behind  Mr.  Richardson,  and  not  attempted  to  pass 
him  while  driving  downhill  so  fast"  By  this  and  other  portions  of 
the  charge  the  learned  judge  intimated  to  the  jury  so  clearly  his 
idea  of  what  they  ought  to  do  as  to  render  it  exceedingly  probable 
that  his  obvious  opinion  on  the  issues  of  fact  controlled  the  verdict. 
The  case,  therefore,  is  not  one  in  which  it  can  be  held  that  erroneous 
instructions  could  not  have  been  harmful  to  the  appellant;  for  here, 
independently  of  any  exceptions,  it  is  quite  plain  that  justice  re- 
quires a  new  trial. 

Judgment  and  order  reversed,  and  new  trial  granted;    costs  to  abide   the 
event    All  concur. 
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PEOPLE  ez  rel.  OKDWAY  v.  ST.  SAVIOUR'S  SANITARIUM. 
(Supreme  Gonrt,  Appellate  Diylsion,  First  Department    November  11,  1898.) 

1.  Habeas  Corpus— -Jurisdiction— Rbtubn—Demurrer. 

Where  defect  of  Jurisdiction  appears  by  the  return  in  habeas  corpus 
proceedings,  the  return  may  be  attacked  by  demurrer. 

i  Drunkards— Commitment— Validity. 

The  fact  that  an  inebriate  voluntarily  surrendered  herself  to  an  asylum 
for  treatment  does  not  validate  a  commitment  for  a  stated  term,  which  Is 
void  as  based  on  a  proceeding  had  without  notice. 

8.  Same— Notice— Dub  Process  op  Law. 

Laws  1892,  c.  467,  §  2,  authorizing  St  Saviour's  Sanitarium  to  receive 
and  retain  inebriate  females  committed  to  its  custody,  violates  Const,  art. 
1,  §  6,  and  Const.  U.  S.  Amend.  14,  forbidding  deprivation  of  liberty 
without  due  process  of  law,  in  so  far  as  it  authorizes  any  Judge  of  a 
court  of  record,  without  her  presence  or  notice  to  her,  to  commit  an 
alleged  inebriate  to  the  sanitarium  for  one  year  or  less,  in  the  discretion 
of  the  trustees,  on  an  affidavit  of  physicians  showing  her  to  be  incapable 
of  conducting  herself  or  her  affah:s,  or  dangerous  to  herself  or  others,  by 
reason  of  periodical,  frequent,  or  habitual  drunlcenness;  and  this,  though 
section  3  provides  that  nothing  in  the  act  shall  limit  the  right  of  courts 
to  review  by  habeas  corpus  the  detention  of  any  person  so  committed. 

4.  Same. 

The  commitment  was  not  valid  as  a  temporary  one,  the  act  not  author- 
izing any  investigation  after  the  commitment 

Appeal  from  special  term. 

Habeas  corpus  by  the  people,  on  the  relation  of  Elizabeth  Ordway, 
against  St.  Saviour's  Sanitarium.  There  was  a  judgment  dismissing 
the  writ,  and  relator  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  McLAUGHLIN, 
ESGRAHAM,  and  PATTERSON,  JJ. 

A.  H.  Hommell,  for  relator. 
John  B.  Pine,  for  respondent 

PATTERSON,  J.  Appeal  from  an  order  made  at  the  special  term 
dismissing  a  writ  of  habeas  corpus,  and  remanding  the  relator  to  the 
custody  of  the  respondent.  In  her  petition  for  the  writ,  the  relator 
set  forth  that  she  was  unlawfully  deprived  of  her  liberty  by  the  re- 
spondent, or  its  officers,  and  also  stated  jurisdictional  and  other  facts 
which  required  that  the  writ  be  granted.  The  respondent  duly  made 
a  return,  and  set  forth  that  it  is  a  domestic  corporation,  incorporated 
and  existing  under  and  pursuant  to  a  statute  of  the  state  of  New  York, 
and  was  authorized,  by  chapter  467  of  the  Laws  of  1892,  to  i-eceive  and 
retain  in  its  custody  inebriate  females  who  might  voluntarily  surren- 
der themselves,  or  who  might  be  committed  to  its  custody  as  in  said 
act  provided.  It  then  alleged  that  it  had  the  relator  in  its  custody  at 
the  time  the  writ  of  habeas  corpus  was  issued,  and  also  at  the 
time  of  the  return  thereto,  and  that  such  custody  was  had  by  virtue 
and  authority  of  a  commitment  under  and  in  conformity  with  the  stat- 
ute referred  to,  a  copy  of  which  is  annexed  to  the  return  and  made  a 
part  thereof.  It  is  further  alleged  in  the  return  that  the  relator  is 
and  was  detained  for,  and  by  reason  of,  the  facts  alleged  and  set  forth 
in  the  conmiitment  as  the  ground  for  her  confinement  and  detention 
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aB  an  inebriate,  and  for  and  on  account  of  the  further  fact  tha 
relator  still  continued  to  be  incapable  and  unfit  properly  to  coi 
herself  or  her  own  private  affairs  by  reason  of  a  periodical,  ttef] 
and  constant  habit  of  drunkenness,  from  which  she  had  not  yet  so 
lecovered  as  to  be  safely  intrusted  with  lier  liberty,  and  that,  i 
judgment  of  the  trustees  of  the  re^ondent,  it  was  necessary,  f< 
welfare  and  protection  of  the  relator  and  for  her  permanent 
that  she  continue  to  remain  imder  treatment  and  in  restraint  i 
respondent's  institution.  The  return  then  sets  forth  that  the  r( 
voluntarily  applied  for  admission  to  said  sanitarium,  and  place( 
self  therein  of  her  own  free  will,  under  the  commitment,  after 
ing  been  informed  that  such  commitment  was  for  the  term  of  one 
as  was  shown  by  an  affidavit  annexed  to  the  return  and  stated 
a  part  thereof. 

The  statute  referred  to  is  entitled^^Vn  act  relating  to  SaintSav 
Sanitarium  and  for  the  care  of  inebriate  women/'  It  confers  u 
private  corporation  certain  powers  as  to  inebriate  women,  an( 
provides  for  certain  procedure,  pursuant  to  which  commitmei 
such  women  to  its  care  and  custody  may  be  made.  By  section  1  > 
statute,  the  existence  of  the  respondent  is  recognized  as  a  corpor 
and  it  is  ^^authorized  and  empowered  to  receive  and  retain 
custody  all  such  females  as  its  trustees  shall  deem  suitable  sui 
for  its  care  who  may  voluntarily  surrender  themselves,  or  who 
be  committed  to  its  custody  in  the  manner  and  for  the  term  h 
after  provided,  or  for  so  much  of  such  term  as  may  be  necesss 
the  judgment  of  said  trustees  for  treatment  and  reformation.' 
the  first  section  there  is  a  delegation  of  power  to  retain  a  person 
custody  of  the  respondent  either  for  a  fixed  term  (which  in  an 
part  of  the  statute  is  made  one  year  under  an  original  commiti 
or  for  such  less  period  as,  in  the  discretion  of  the  trustees  of  a  p 
institution,  may  be  necessary  for  the  treatment  and  reformatio! 
person  committed.  By  section  2  of  the  statute,  any  judge  of  a 
of  record  in  the  county  or  district  where  an  alleged  inebriate  femj 
sides  may  commit  her  to  the  custody  of  the  respondent,  on  the  co 
of  the  trustees,  signed  by  their  superintendent  or  executive  o 
and  upon  a  certificate  in  writing  of  two  physicians,  under  oath,  " 
ing  that  such  female  is  over  the  age  of  eighteen  years  and  is  inca 
or  unfit  to  properly  conduct  herself  or  her  own  affairs,  or  is  dang 
to  herself  or  others  by  reason  of  habits  of  periodical,  frequent  o: 
stant  drunkenness  induced  either  by  the  use  of  alcoholic  or  vine 
other  liquors,  or  opium,  morphine  or  other  narcotic  or  intoxicati 
stupefying  substance."  The  section  provides  for  certain  qualifies 
of  the  physicians  who  may  make  the  certificate,  and  then  enactf 
the  judge  or  justice  to  whom  such  consent  and  certificates  are  pn 
ed  may  require  affidavits  to  be  submitted  in  support  of  the  allegj 
contained  in  such  certificate,  or  may  institute  an  inquiry  and 
proof  as  to  such  facts  before  making  a  commitment.  Section 
the  statute  provides  that  nothing  therein  contained  shall  be  cons 
to  limit  the  right  of  the  courts  to  review,  by  habeas  corpus,  tl 
tention  of  any  person  committed  under  the  act. 

Annexed  to  the  return  to  the  writ  of  habeas  corpus,  and  fo 
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part  thereof,  are  the  aflSdavits  of  two  qualified  physicians.  They  con- 
tain statements  which  would  bring  relator  within  the  description  of  a 
person  who  naay  be  committed,  under  the  terms  of  this  act,  to  the  cus- 
tody of  the  respondent.  There  is  also  attached  to  the  return  an  affi- 
davit of  a  brother  of  the  relator,  setting  forth  additional  facts,  showing 
that  she  was  an  irresponsible  person,  and  alleging  that  her  restraint 
was  necessary  for  her  own  protection.  To  the  return  is  also  annexed 
a  commitment  by  a  justice  of  the  supreme  court  of  the  state  of  New 
York  in  the  First  judicial  district,  which  recites  that  it  had  been 
proven  to  the  satisfaction  of  such  justice,  by  the  aflSdavits  of  the  two 
physicians  and  of  the  relator's  brother,  that  the  relator  "is  an  inebriate, 
and  is  incapable  and  unfit  to  properly  conduct  herself  or  her  own  af- 
fairs,  and  is  dangerous  to  herself  and  others,  by  reason  of  habits  of 
periodical,  frequent  drunkenness,  induced  by  the  use  of  alcoholic 
stimulants,  within  the  provisions  of  chapter  467  of  the  Laws  of  1892, 
and  is  a  suitable  subject  for  the  care  of  the  corporation  known  as  *St. 
Saviour's  Sanitarium' ";  and  thereupon  the  justice  adjudged  "that  the 
said  several  allegations  above  set  forth  and  stated  to  have  been  proven 
are  true,  and  that  the  said  female  is  embraced  within  the  provisions  of 
the  statute  aforesaid,  and  is  a  suitable  subject  for  the  care  of  said  cor- 
poration." The  commitment,  which  is  directed  to  any  of  the  police- 
men of  the  city  of  New  York,  then  proceeds  to  command  that  the 
relator  be  arrested,  and  delivered  to  the  respondent,  "to  be  and  remain 
in  the  custody,  and  under  the  care  and  control,  of  said  corporation,  for 
the  term  of  one  year  from  the  date  hereof,  or  for  so  much  of  said  term 
as  msLj  be  necessary,  in  the  judgment  of  the  trustees  of  said  corpora- 
tion, for  treatment  and  reformation." 

The  relator  demurred  to  the  whole  of  the  return,  on  the  ground  that 
aU  that  is  contained  therein  was  insufficient  in  law  to  justify  her  fur- 
ther detention;  that  the  commitment  annexed  to  the  return  is  insuf- 
ficient in  law,  in  that  it  fails  to  show  that  this  petitioner  was  ever 
arraigned  before^  the  justice  of  the  supreme  court  mentioned  in  the 
commitment,  or  that  any  witnesses  were  produced  before  the  justice, 
or  examined  by  him  in  the  presence  of  the  relator,  or  that  the  peti- 
tioner was  a  resident  of  the  city  of  New  York,  or  that  she  had  any 
opportunity  given  her  to  deny  the  charges,  or  that  any  adjudication 
was  made,  after  a  hearing  and  examination  of  proofs,  in  the  presence 
of  the  petitioner,  or  that  in  the  affidavits  of  the  physicians  anything 
was  shown  or  stated  why  or  in  what  manner  the  petitioner  was  incapa- 
ble or  unfit  properly  to  conduct  herself  or  her  affairs,  or  how  she  was 
dangerous  to  herself  or  others,  or  that  the  petitioner  ever,  by  act  of 
commission,  did  anything  dangerous  to  herself  or  dangerous  to  others. 
In  passing  upon  this  demurrer,  the  justice  at  special  term  held  that  all 
the  facts  stated  in  the  return  being  admitted,  and  it  appearing  that 
the  relator,  after  notice  and  knowledge  of  the  conmoiitment,  volun- 
tarily had  surrendered  herself  to  the  respondent,  the  writ  should  be 
dismissed,  with  permission  to  withdraw  the  demurrer  and  traverse 
the  return. 

Although  the  facts  set  forth  in  the  return  are,  technically  speak- 
ing, admitted  by  the  demurrer,  yet  that  demurrer  is  not  addressed 
only  to  the  specification  of  omissions  in  the  commitment,  or  the^fail- 
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lire  to  state  in  it  that  certain  things  were  done,  which  it  is  claimed 
should  have  been  recited  to  show  jurisdiction.  The  demurrer  states 
that  the  relator  'hereby  demurs  to  the  said  return,  and  says  that  the 
same  is  insufBcient  in  law  to  justify  her  further  detention."  That 
general  ground  of  demurrer  strikes  at  the  whole  foundation  of  the 
original  proceeding  in  which  the  relator  was  committed.  The  re- 
spondent specifically  puts  its  right  to  retain  the  relator  in  custody 
on  the  provisions  of  the  statute  which  it  annexes  to  the  return  and 
makes  part  thereof,  on  the  procedure  had  before  the  justice  of  the  su- 
preme court  in  pursuance  of  the  provisions  of  the  statute,  on  an  ad- 
judication made  by  the  court  pursuant  to  the  provisions  of  the  sec- 
ond section  of  the  statute,  on  a  commitment  following  that  adjudi- 
cation and  not  otherwise  issued,  and  on  the  assent  of  the  relator 
thereto  by  a  voluntary  surrender  under  final  process.  By  the  gen- 
eral ground  of  the  demurrer  the  relator  attacks  the  whole  proceed- 
ing, claiming  that  it  was  from  beginning  to  end  an  unlawful  one, 
-which  she  has  a  right  to  assail,  not  because  of  an  erroneous  adjudi- 
cation, but  for  the  reason  that  the  court  was  without  authority  to 
make  any  adjudication;  or,  to  state  it  differently,  that  the  whole 
proceeding  is  void,  as  one  conducted  without  due  process  of  law, 
and  shown  in  the  return  to  have  been  instituted,  carried  on,  and 
concluded  without  notice  to  her,  without  a  hearing,  and  without  her 
presence,  and  that  it  has  eventuated  in  a  judgment  against  her,  con- 
demning her  to  a  year's  confinement  and  restraint,  unless  it  shall 
seem  fit  to  certain  trustees  of  a  private  corporation,  in  their  discre- 
tion, sooner  to  release  her  from  that  restraint  and  confinement. 

It  is  the  established  law  of  the  state,  respecting  proceedings  upon 
habeas  corpus,  that  where  it  appears  that  a  person  is  committed  by 
a  magistrate  (People  v.  Protestant  Episcopal  House  of  Mercy  of  New 
York,  128  N.  Y.  180,  28  N.  E.  473),  or  detained  by  virtue  of  the 
final  judgment  or  decree  of  any  competent  tribunal  of  civil  or  crim- 
inal jurisdiction,  or  by  virtue  of  any  execution  issued  upon  such 
judgment  or  decree,  he  must  be  remanded;  but  if  a  party  is  detained 
on  process,  the  validity  of  which  is  brought  into  question  on  juris- 
dictional grounds,  the  right  to  contest  that  validity,  whether  upon 
-a  traverse  to  the  return  of  a  writ  of  habeas  corpus,  or  by  a  de- 
murrer to  the  return,  exists.  In  People  v.  Liscomb,  60  N.  Y.  571,  il 
is  said  that,  '4f  the  process  is  valid  on  its  face,  it  will  be  deemed 
.prima  facie  legal,  and  the  prisoner  must  assume  the  burden  of  im- 
.l)eaching  its  validity  by  showing  a  want  of  jurisdiction.  Error,  ir- 
regularity, or  want  of  form  is  no  objection,  nor  is  any  defect  which 
may  be  amended  or  remedied  by  the  court  from  which  it  issues.  If 
there  was  no  legal  power  to  render  the  judgment  or  decree  or  issue 
the  process,  there  was  no  competent  court,  and,  consequently,  no 
judgment  or  process.  All  is  coram  non  judice  and  void."  Where 
want  of  jurisdiction  depends  upon  facts  which  do  not  appear  in  the 
return,  it  would  be  necessary  to  set  up  those  facts  by  way  of  trav- 
erse, but,  where 'they  appear  in  the  return,  then  the  question  of  ju- 
risdiction may  properly  be  raised  by  demurrer,  as  presenting  only 
an  issue  of  law.  The  detained  person  then  undertakes  to  show  the 
want  of  jurisdiction  or  the  invalidity  of  the  proceeding  from  the  rec- 
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ord  itself  upon  which  he  was  committed.  In  the  return  now  before 
us,  and  the  schedules  annexed  to  it,  it  appears  that  the  proceed- 
ing under  which  the  relator  was  committed  was  had  under  a  special 
act,  the  provisions  of  which  authorize  an  ex  parte  judgment  and  a 
commitment  in  pursuance  thereof;  that  this  relator  was  committed 
ander  the  authority  of  that  act,  and  by  a  procedure  which  accords 
with  that  act,  and  which  in  its  very  nature  shows  that  there  was  an 
ex  parte  judgment.  That  presents  the  question  of  the  validity  of 
the  proceeding  as  being  pne  inaugurated,  conducted,  and  concluded 
without  due  process  of  law;  for  the  commitment,  as  process,  is 
shown  by  the  return  to  have  been  the  direct  sequence  of  a  proceed- 
ing begun  and  carried  forward  through  all  its  stages  in  the  man- 
ner above  described. . 

The  statute  under  which  this  relator  was  committed  separates  into 
two  groups  those  female  inebriates  who  may  be  brought  within  its 
operation:  First,  those  who  voluntarily  surrender  themselves;  and, 
second,  those  who  are  proceeded  against  in  invitum.  The  return  of 
the  respondent  is  directed  to  showing  that  this  relator  comes  with- 
in the  operation  of  both  these  phases  of  the  statute.  That  she  did 
surrender  herself,  and  that  she  did  so  with  knowledge  of  the  com- 
mitment, and  of  the  period  of  time  for  which  she  was  committed,  and 
the  conditions  under  which  that  commitment  was  issued,  must  be 
assumed.  But  by  that  surrender  of  her  person  to  the  custody  of  the 
respondent  she  did  not  bind  herself  to  remain  for  any  particular  pe- 
riod. There  is  nothing  in  the  nature  of  an  enforceable  contract  by 
which  she  consented  to  deprive  herself  of  her  liberty  for  any  fixed 
time.  The  statute,  in  effect,  authorizes  the  respondent  to  receive 
voluntary  patients  for  treatment.  In  considering  this  subject,  Mr. 
Tiedeman,  in  his  work  on  Limitations  of  Police  Power  (page  115), 
nays:  "Voluntary  patients  can,  of  course,  be  received,  and  be  re- 
tained as  long  as  they  consent  to  remain.  But  they  cannot  be  com- 
pelled to  remain  any  longer  than  they  desire,  even  though  they  have, 
upon  entering  the  asylum,  signed  an  agreement  to  remain  for  a  spec- 
ified time,  and  the  time  has  not  expired."  That  remark  of  the  writ- 
er mentioned  occurs  in  connection  with  the  subject  of  the  estab- 
lishment in  the  state  of  New  York  of  inebriate  asylums,  and  was 
founded  upon  a  decision  made  at  a  special  term  of  the  supreme  court 
in  1865,  by  Mr.  Justice  Balcom.  In  re  Baker,  29  How.  Prac.  485. 
We  have  nothing  to  add  to  the  reasoning  (the  soundness  of  which 
has  never  been  impugned)  of  the  learned  justice  in  that  case. 

The  surrender  of  the  relator  was  a  voluntary  act.  It  was  with 
knowledge  of  certain  facts,  but  they  cannot  be  regarded  as  a  waiver 
of  her  right  to  withdraw  when  she  pleased,  nor  estop  her  from  re- 
claiming her  liberty  if  she  so  desired;  for  her  acquiescence  in  an 
anauthorized  judgment  (assuming,  for  the  moment,  that  it  was  un- 
authorized) would  have  no  more  binding  effect  upon  her  than  if  she 
had  signed  a  consent  to  remain  in  the  institution  for  a  fixed  period. 

Concerning  these  provisions  of  the  statute  under  consideration 
which  relate  to  the  commitment,  by  adversary  proceedings,  of  an 
inebriate  female,  it  is  to  be  remarked  that  only  those  women  may 
be  committed  who  are  over  18  years  of  age,  who  are  incapable  and  j 
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unfit  to  conduct  themselves  or  their  own  afEairs  properly,  or  who  are 
dangerous  to  themselves  or  others,  by  reason  of  habits  of  drunken- 
ness. It  is  very  clear  that  the  object  and  purpose  of  this  act  are  not 
penal,  but  protective,  but,  in  its  effect,  the  same  result  is  produced 
as  if  it  were  penal,  namely,  the  deprivation  of  liberty  of  the  person 
proceeded  against. . 

No  matter  what  may  be  the  ostensible  or  real  purpose  in  restrain- 
ing a  person  of  his  liberty,  whether  it  is  to  punish  for  an  offense 
against  the  law,  or  to  protect  the  person  from  himself,  or  the  com- 
munity, from  apprehended  acts,  such  restraint  cannot  be  made  per- 
manent or  of  long  continuance,  unless  by  due  process  of  law.  Nei- 
ther the  constitution  of  the  United  States,  in  the  fourteenth  amend- 
ment, which  operates  upon  the  states,  nor  the  constitution  of  the 
state  of  New  York,  has  undertaken  to  define  what  "due  process  of 
law"  is,  and  no  definition  by  courts  or  writers  has  ever  been  so  com- 
prehensive as  to  indicate  process  fitted  to  every  case  that  may  arise, 
and,  in  the  nature  of  things,  such  a  definition  cannot  be  foimulated. 
We  refer  to  that  process  by  or  under  which  a  person  is  detained  for 
a  definite  period  of  time,  as  in  this  case  of  one  year,  and  not  to  that 
summary  process  which  issues  to  take  into  custody  a  supposed  or 
alleged  dangerous  or  incompetent  person,  and  under  which  he  may 
be  detained  until  an  investigation,  in  the  ordinary  course  of  law,  may 
be  had.  It  is  not  open  to  contest  that  such  temporary  commitments 
of  a  summary  character  may  be  made  ex  parte,  and  in  the  exercise  of 
the  general  police  power  of  the  state  to  arrest  and  temporarily  con- 
fine dangerous 'persons.  They  are  due  process  of  law;  but  where 
a  person  is  confined  by  what  is,  upon  its  face,  final  process,  and  by 
which  he  is  consigned  to  incarceration  or  restraint  of  his  person  by 
adjudication  for  a  long  period, — ^that  is  to  say,  by  a  judgment  claimed 
to  be  binding  upon  him, — there  is  not  due  process  of  kw,  unless  he 
has  had  notice  and  a  hearing,  or,  at  least,  such  a  hearing  as  im- 
plies notice.  The  observations  of  Judge  Earl  in  the  case  of  Stuart 
V.  Palmer,  74  N.  Y.  191,  are  as  apt  as  anything  that  can  be  said  upon 
this  subject: 

"It  Is  difficult  to  define  witb  precision  tbe  exact  meaning  and  scope  of  the 
phrase  *due  process  of  law.'  Any  definition  which  could  be  given  would  prob- 
ably fail  to  comprehend  all  the  cases  to  which  it  would  apply.  It  is  prob- 
ably wiser,  as  recently  stated  by  Mr.  Justice  MUler  of  the  United  States  su- 
preme court,  to  leave  the  meaning  to  be  evolved  'by  the  gradual  process  of 
Judicial  inclusion  and  exclusion,  as  the  cases  presented  for  decislcm  shaU  re- 
quire, with  the  reasoning  on  which  such  decisions  may  be  founded.'  David- 
son V.  City  of  New  Orleans,  96  U.  S.  lOi.  It  may,  however,  be  stated,  gen- 
erally, that  due  process  of  law  requires  an  orderly  proceeding,  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to  be  heard,  and 
to  defend,  enforce,  and  protect  his  rights.  A  hearing,  or  an  opportunity  to- 
be  heard,  is  absolutely  essential.  We  cannot  conceive  of  due  process  Qf  la^r 
without  this." 

In  Bertholf  v.  O'Reilly,  74  N.  Y.  519,  Judge  Andrews,  in  speaking 
for  the  court,  says: 

*'We  need  not  enter  into  any  elaborate  discussion  of  the  meaning  of  the 
words  'due  process  of  law.'  This  has  been  done  in  numerous  Judicial  deci- 
sions. They  are  held,  under  the  liberal  interpretation  given  to  them,  to  pro- 
tect the  life,  liberty,  and  property  of  the  citizens  against  acts  of  mere  arbitrary 
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persons,  In  any  department  of  the  government  Denlo,  J.,  In  Westervelt  ▼. 
Grere,  12  N.  Y.  212.  These  are  the  fundamental  dvU  rights  for  the  security 
of  which  society  is  organized,  and  all  acts  of  legislation  which  contrarene 
them  are  within  the  prohibition  of  the  constitutional  guaranty.  In  judicial 
proceedings,  due  process  of  law  requires  notice,  hearing,  and  Judgment; 
in  legislative  proceedings,  conformity  to  the  settled  maxims  of  free  govern- 
ments, observance  of  constitutional  restraints  and  requirements,  and  an  omis- 
sion to  exercise  powers  appertaining  to  the  Judicial  or  executive  departments. 
It  is  as  difficult  as  It  would  be  unwise  to  attempt  an  exact  definition  of  their 
scope." 

While  it  is  thus  incontestable  that,  as  a  general  rule,  there  can- 
not be  due  process  of  law  without  notice,  hearing,  and  judgment, 
the  point  is  made  that  with  respect  to  incompetent  or  helpless  per- 
sons the  state  is  possessed  of  power  as  parens  patriae,  and  with  re- 
gard to  dangerous  persons  it  also  has  authority  to  take  them  into 
its  custody  and  care,  for  their  own  protection  or  the  safety  of  so- 
ciety. Neither  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  nor  section  6  of  article  1  of  the  constitution  of  the 
state  of  New  York,  was  designed  to  interfere  with  the  legitimate 
exercise  of  that  function  of  state  government  which,  for  want  of  a 
better  name,  is  called  the  "police  power."  Barbier  v.  Connolly,  113 
U.  S.  27,  5  Sup.  Ot.  357;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct.  273;  People  v.  Ewer,  141  N.  Y.  129,  36  N.  E.  4.  That  power 
may  be  exerted  for  the  protection  of  the  public  health,  morals,  or 
safety,  and  the  legislature  may  pass  laws  to  attain  these  objects, 
even  if  sometimes  they  involve  temporary  restraint  of  the  person, 
without  notice  or  hearing,  as  in  the  case  suggested  in  Re  Doyle,  16 
R.  L  539,  18  Atl.  159,  of  lunatics  "who  are  dangerous  to  themselves 
or  others  *  *  *  in  the  dangerous  periods  of  their  lunacy,"  or 
the  destruction  of  property  without  notice  or  hearing,  as  in  the  sup- 
pression of  a  nuisance,  as  was  held  in  Copcutt  v.  Board,  140  N.  Y.  1, 
35  N.  E.  320.  In  either  case,  summary  and  ex  parte  action  is  nec- 
essary for  the  public  safety.  But  the  statute  now  under  consider-  ' 
ation  goes  far  beyond  the  condition  of  dangerous.  It  subjects  the 
person  to  restraint,  not  during  periods  of  danger,  but  for  a  year,  if 
a  judge  so  orders,  and  for  "treatment  and  reformation."  As  to 
harmless  lunatics,  idiots,  and  habitual  drunkards,  generally,  the  laws 
of  this  state  provide  adequately  for  notice  and  hearing  before  there 
can  be  restraint  of  their  persons  or  sequestration  of  theiij  property. 
What  reason  exists  why  a  person  alleged  to  be  incompetent  or  dan- 
gerous should  not  have  an  opportunity,  before  judgment  finally 
passes  against  him  confining  him  for  a  long  period,  which  he  cannot 
shcHrten,  to  contest  the  charge,  as  much  as  a  person  accused  of  crime? 
The  rights  of  one  are  as  sacred  and  inviolable  as  of  the  other.  Some 
proof  of  a  prima  facie  case  must  be  made  before  an  arrest  is  author- 
ized. An  alleged  criminal  is  hedged  about  with  safeguards  and  pro- 
tections. Why  should  not  an  alleged  incompetent  or  dangerous  per- 
son receive  the  same  protection?  Shall  ex  parte  proof  that  would 
only  avail  to  hold  an  alleged  criminal  for  trial  be  regarded  as  con- 
clusive proof  against  a  supposed  unfortunate?  Constitutional  im- 
munities are  precisely  the  same  as  to  each.  Again,  we  wish  to  be 
understood  as  speaking  only  of  process  issued  on  final  adjudication^ 
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and  repeat  that  temporary  Bummary  commitments  are  just  as  valid 
in  the  case  of  alleged  incompetents  and  dangerous  persons  as  they 
are  in  the  case  of  alleged  criminals  who  are  held  in  confinement,  if 
not  bailed,  until  they  may  be  put  upon  trial.  The  constitutional  pro- 
visions do  not  exclude  proper  and  reasonable  police  laws  and  regu- 
lations, but  acts  of  the  legislature  which  go  beyond  the  allowance 
of  temporary  confinement  and  restraint,  until  trial  or  hearing  may 
be  had,  and  the  accused  person  have  his  day  in  court,  in  some  way 
customary  or  adequate  to  enable  him  to  present  his  case,  are  in- 
valid exercises  of  legislative  power. 

The  main  question  presented  by  this  appeal  was  substantially  be- 
fore the  supreme  court  at  special  term  in  Ke  Janes,  30  How.  Prac. 
446,  a  case  which  is  cited  as  authority  by  almost  every  writer  who 
treats  of  the  subject  and  by  courts  of  high  authority  in  other  ju- 
risdictions. Mr.  Tiedeman,  in  his  work  above  referred  to  (page  116), 
has  based  upon  it  the  statement  that,  in  all  "cases  of  forcible  re- 
straint of  inebriates,  the  restraint  is  unlawful  except  temporarily  to 
avert  a  threatening  injury  to  others,  unless  it  rests  upon  the  judg 
ment  of  a  court  rendered  after  a  full  hearing  of  the  cause.  The  com- 
mitment on  ex  parte  aflidavits  would  be  in  violation  of  the  general 
constitutional  provision  that  no  man  can  be  deprived  of  his  liberty 
except  by  due  process  of  law.*'  In  Evans  v.  Johnson  (W.  Va.)  19  S. 
E.  623,  the  Janes  Case  is  cited  by  the  court.  It  came  up  on  a  writ 
of  habeas  corpus,  and  it  appeared  that  the  relator  was  committed 
to  the  New  York  State  Inebriate  Asylum  upon  an  ex  parte  proceed- 
ing quite  similar  to  that  in  the  present  case;  that  is  to  say,  there 
was  neither  notice  nor  hearing.  He  was  committed  as  one  "lost  to 
self-control,"  and  "dangerous  to  remain  at  large,"  as  was  recited  in 
the  commitment.  The  supreme  court  held  that  such  commitment 
was  not  due  process  of  law,  and  violated  the  constitutional  provision 
securing  personal  liberty.  We  are  not  called  upon  to  approve  every- 
thing that  was  said  in  the  opinion  of  the  learned  justice  who  decided 
the  Janes  Case,  but  his  general  reasoning  is  convincing,  if,  indeed, 
it  requires  any  argument  to  show  that  a  person  depriv^  of  his  lib- 
erty by  judgment  of  a  court  for  a  year,  or  what  may  be  a  lesser  pe- 
riod, according  to  the  caprice  of  other  private  individuals,  without 
a  hearing,  is  not  confined  by  due  process  of  law.  It  surely  cannot 
be  said  that  the  procedure  authorized  by  the  act  under  which  thi» 
relator  \(%s  committed,  and  which  created  the  wrong,  is  due  process 
of  law,  because  the  legislature  chose  to  authorize  that  procedure. 
Taylor  v.  Porter,  4  Hill,  140. 

We  are  of  opinion  that  the  commitment  under  which  this  relator 
is  held  is  not  due  process  of  law,  and  that  proceedings  under  the 
act,  so  far  as  they  result  in  restraint  for  a  year  or  a  less  period, 
depending  upon  discretion  of  those  who  detain  the  relator,  are  in- 
valid, for  the  reason  that  no  notice  was  given  by  which  she  might 
in  the  proceeding  itself,  by  immediate  intervention  or  subsequent  op- 
portunity to  intervene,  be  heard  in  resistance  of  the  accusation  made 
against  her.  Had  there  been  a  hearing  or  notice,  the  question  would 
not  arise.  The  situation  is  not  saved  by  that  section  of  the  statute 
which  declares  that  nothing  contained  in  the  act  shall  be  construed 
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to  limit  the  power  of  the  courts  on  habeas  corpus.  That  is  a  rem- 
edy which  the  relator  would  have,  in  any  event.  The  statute  gave 
her  in  that  regard  no  right  she  did  not  possess  in  common  with 
every  other  person  within  the  boundaries  of  the  state  of  New  York. 
"Due  process  of  law''  means  process  in  the  proceeding  in  which  judg- 
ment is  rendered  against  a  person.  It  is  in  that  proceeding,  at 
some  stage  before  final  judgment,  that  she  must  have  notice,  or,  at 
all  events,  a  hearing,  before  she  is  condemned  to  long  imprisonment 
or  restraint.  The  writ  of  habeas  corpus  is  not  a  writ  of  error  (Peo- 
ple V.  Cassels,  5  Hill,  164),  and  section  3  of  the  act  under  consider- 
ation does  not  enlarge  the  scope  or  oflSce  of  that  writ. 

It  might  be  sufficient  for  the  disposition  of  this  particular  case 
that  the  discussion  should  end  here,  but  the  learned  counsel  for  the 
respondent,  who  has  treated  it  very  fairly  and  without  any  effort  to 
evade  the  exact  and  important  point  in  controversy,  has  suggested 
that  the  commitment  is  valid  as  a  temporary  one,  and  that  proceed- 
ings may  be  entertained  to  investigate  the  condition  of  the  relator, 
but  such  procedure  is  not  admissible  in  this  case.  There  is  no  au- 
thority on  this  record  to  hold  this  relator,  except  under  the  provi- 
sions of  chapter  467  of  the  Laws  of  1892.  No  investigation  after 
commitment  is  authorized  by  that  statute.  The  action  of  the  court 
was  only  based  upon  the  provisions  of  that  law.  The  question  is 
not  presented  of  an  excessive  exercise  of  lawfully  conferred  or  ac- 
quired jurisdiction,  nor  can  authority  to  commit  be  drawn  into  the 
case  from  provisions  of  other  statutes  which  relate  to  alleged  incom- 
petent or  dangerous  persons.  Upon  a  full  consideration  of  the  whole 
case,  we  tUnk  the  order  appealed  from  dismissing  the  writ  was  er- 
roneously made,  and  that  the  relator  was  entitled  to  a  discharge. 

The  order  must  be  reversed,  with  (10  costs  and  disbursements, 
the  demurrer  to  the  return  sustained,  and  the  relator  discharged 
from  the  custody  of  the  respondent    All  concur. 


(26  Misc.  Rep.  69.) 

BUCKI  V.  BUCKI  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1899.) 

1.   SUPPI^BKEMTART  PrOCBEDIKGS— EXAMINATION   OF   THIRD   PaRTT— OBJECTION 

TO  Judgment. 

Code  Civ.  Proc.  IS  2441,  2458,  allows  the  examination  of  a  third  party 
In  supplementary  proceedings  on  proof  of  a  Judgment  against  the  debtor 
on  personal  service,  his  appearance,  or  substituted  service.  In  an  action, 
commenced  by  personal  service,  by  a  wife  for  separation,  she  was  given 
a  decree,  and  awarded  alimony,  the  husband  having  defended.  On  proof 
of  nonpayment  of  an  installment,  the  court  made  an  order  ex  parte,  it 
being  impossible  to  find  defendant,  directing  a  personal  Judgment  Hdd, 
that  the  Irregularity,  if  any,  in  directing  the  Judgment,  could  not  be  taken 
advantage  of  by  a  third  party  in  supplementary  proceedings. 

SL  Same— Affidavit. 

An  affidavit  for  an  order  in  supplementary  proceedings  for  the  exam- 
ination of  a  third  party  made  by  plaintifTs  attorney,  and  simply  stating 
that  such  third  party  has  proper^  of  defendant,  without  disclosing  the 
means  of  knowledge,  Is  sufficient. 
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8.  Saicb. 

Where,  In  sequestration  proceedins^s  against  a  judgment  defendant  to 
enforce  payment  of  Judgment,  a  receiver  Is  appointed,  a  third  party, 
having  property  formerly  belonging  to  defendant,  cannot  be  examined  in 
supplementary  proceedings,  since  the  receiver  takes  title  to  the  property. 

Action  by  Hattie  E.  Bucki  against  Charles  L.  Bucki.  Plaintiff  ob- 
tained an  order  for  the  examination  in  supplementary  proceedings  of 
a  third  party,  who  moved  to  vacate  the  order.     Motion  granted- 

Howe  &  Hummel  (N.  Cohen,  of  counsel),  for  plaintiff. 
Sam  H.  Guggenheimer,  for  defendant  Weiler. 

BUSSELL,  J.  The  examination  of  a  third  party  to  reach  personal 
property  in  his  hands  belonging  to  the  judgment  debtor  must  be  ob- 
tained by  proof  of  a  judgment  against  the  debtor  upon  the  personal 
service  of  the  summons,  his  appearance,  or  the  substituted  service  re- 
quired by  law,  the  issue  of  an  execution  to  the  proper  county,  and  of 
the  fact  that  the  person  or  corporation  has  personal  property  of  the 
judgment  debtor  exceeding  flO,  or  is  indebted  to  him  in  a  sum  ex- 
ceeding that  amount    Code  Civ.  Proc.  §§  2441,  2458. 

The  third  party  in  this  case,  by  his  counsel,  attacks  the  validity  of 
the  judgment.  It  was  rendered  in  an  action  brought  for  separation, 
in  which  alimony  was  awarded  for  the  amount  of  |2,500  a  year;  and, 
upon  proof  of  nonpayment  of  some  of  the  installments,  a  personal 
judgment  was  directed  to  be  docketed  by  an  order  made  ex  parte,  it 
being  impossible  to  find  the  defendant  within  the  state  Counsel 
claims  that  such  judgment  was  not  rendered  upon  the  personal  service 
of  a  summons;  that  the  final  judgment  in  the  case  was  the  one  which 
decreed  a  separation  and  awarded  alimony,  which  was  only  enforceable 
by  proceedings  for  sequestration  or  contempt;  and  that  it  was  neces- 
sary to  begin  a  new  action  to  recover  the  amount  unpaid  in  order  to 
justify  the  recovery  of  a  judgment  which  might  be  docketed.  It  will 
be  seen  that  the  merits  of  the  right  of  the  plaintiff  to  a  sum  of  money 
have  already  been  adjudicated  in  an  action  begun  by  the  personal  serv- 
ice of  a  summons,  and  in  which  the  defendant  appeared,  the  case  having 
been  carried  to  the  court  of  appeals  upon  the  appeal  of  the  defendant. 
49  N.  E,  1094.  It  would  seem  to  be  a  very  useless  formality  to  require 
the  bringing  of  a  new  action  for  the  simple  purpose  of  having  a  judg- 
ment docketed,  upon  which  the  ordinary  remedies  for  collection  might 
operate.  I  do  not  see  any  reason  why  the  judgment  might  not,  by 
proper  order  made,  provide  for  docketing  in  case  of  nonpayment,  as  in 
a  foreclosure  case  for  deficiency.  At  most,  this  judgment  could  be 
said  to  be  only  irregular,  for  jurisdiction  over  the  defendant  for  the 
purposes  of  the  action,  one  of  which  was  the  payment  of  alimony,  was 
once  obtained  by  the  service  of  the  summons  and  the  defendant's 
voluntary  appearance.  If  the  awarding  of  a  judgment  for  money  was 
irregular,  the  defendant  only  can  attack  it,  and  he  must  do  so  by  a 
proper  motion.  No  stranger  to  the  motion  can  take  advantage  of 
such  irregularity.  This  view  seems  to  be  taken  by  the  court  of  ap- 
peals in  considering  the  case  of  Wetmore  v.  Wetmore,  149  N.  Y.  521, 
527«  44  N.  E.  169,  in  which  the  opinion  approves  of  the  cases  of  Miller 
V.  Miller^  7  Hun,  208^  and  Lansing  v.  Lansing,  4  Lans.  377. 
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Objection  is  also  made  by  counsel  for  the  third  party  that  the  aflB- 
davit  upon  which  the  order  was  granted  to  examine  this  third  party 
was  insufficient,  because  made  by  the  attorney  for  the  plaintiff,  who 
stated  simply  that  the  third  party  had  personal  property  exceeding 
|10  in  value  belonging  to  the  judgment  debtor,  without  disclosing  his 
means  of  knowledge  or  information.  The  tendency  of  the  courts 
seems  to  require  in  an  affidavit  to  justify  a  statutory  remedy,  like  an 
attachment,  injunction,  or  other  process  of  a  compulsory  character, 
that  the  affiant  shall  either  display  such  a  position  as  inferentially  to 
prove  a  supposed  familiarity  with  the  events  of  which  he  speaks,  or 
shall  disclose  the  means  of  information  and  sources  of  his  knowledge, 
and  that  such  kind  of  evidence  is  the  only  satisfactory  proof.  Crowns 
V.  Vail,  51  Hun,  205,  4  N.  Y.  Supp.  324;  Hoormann  v.  C^^cle  Co.,  9  App. 
Div.  579,  41  N.  Y.  Supp.  710.  But  this  precise  question  has  been  decid- 
ed by  the  appellate  division  in  the  Second  department,  and  such  an  affi- 
davit sustained.  Bruen  v.  Nickels,  30  App.  Div.  396,  51  N.  Y.  Supp. 
352. 

There  is,  however,  upon  the  record,  sufficient  to  show  that  the  state- 
ment of  the  attorney  as  to  the  third  party  having  personal  property 
in  his  possession  belonging  to  the  defendant,  is  not  sufficient  proof  of 
the  fact  to  justify  the  continuance  of  this  order,  the  motion  having 
been  made  to  vacate  it.  It  appears  that  sequestration  proceedings 
were  instituted  as  against  the  defendant  to  enforce  the  payment  of 
alimony,  and  a  receiver  appointed  in  those  proceedings.  He  takes  title 
to  all  the  personalty  belonging  to  the  defendant.  If  the  third  party 
had  in  his  possession  any  personalty  which  once  belonged  to  the  defend- 
ant, and  which  did  not  pass  by  good  title  to  the  third  party,  that  per 
sonalty  now  belongs  to  the  receiver.  The  object  of  the  order  to  ex- 
amine the  third  party  is  to  provide  for  the  payment  of  any  indebted- 
ness or  the  delivery  of  any  personal  property,  under  the  force  of  the 
sapplementary  proceedings  so  inaugurated,  which  cannot  be  accom- 
plished in  this  case,  as  the  sequestration  receiver  is  entitled  to  take 
such  personalty  of  the  defendant.  That  receiver  has  the  remedies 
afforded  by  law  to  ascertain  what  property  he  is  entitled  to  claim  from 
this  third  party,  and  therefore  this  tUrd  party  should  not  be  subject 
to  the  requirements  of  a  useless  proceeding.  The  motion  to  set  aside 
the  order  is  therefore  granted,  with  f  10  costs. 

Motion  granted,  with  f  10  costs. 


(26  Misc.  Rep.  Gl.) 

DOYLB  V.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  New  York  County.    January,  18d9.) 

L  Application  to  Chakob  Attorneys— Reference—Motion— Action. 

A  reference  had  on  an  application  by  a  client,  under  Gen.  Rules  Prac. 
No.  10,  to  change  his  attorney  in  order  to  determine  his  compensation, 
does  not  come  within  Code  Civ.  Proc.  §  1010,  which  provides  for  a  notice 
to  end  a  reference,  and  that  thereafter  the  "action"  must  proceed  as  if 
the  reference  had  not  been  directed,  since  the  application  is  not  a  motion 
In  the  "action,"  but  a  summary  special  proceeding. 

2l  Saicb— Referee's  Failure  to  Report. 

A  reference  to  ascertain  the  amount  an  attorney  is  entitled  to  for  serv- 
ices had  on  an  application  by  a  client  to  change  his  attorney  is  one  which, 
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prior  to  December  31,  1846,  would  have  been  referred  to  the  clerk  c 
a  master,  and  hence  Is  had  under  Code  Ciy.  Proc.  §  827,  giving  the  rei 
the  powers  which  were  possessed  by  the  clerk  or  master,  and  not  u 
section  1019,  authorizing  a  party  to  end  the  reference  where  the  rei 
has  failed  to  file  his  report  within  60  days  from  submission. 

Action  by  David  A.  Doyle  against  the  mayor,  aldermen,  and  c 
monalty  of  the  city  of  New  York.  Motion,  in  the  applicatioi 
plaintiff  to  substitute  attorney,  to  have  the  report  of  the  referee 
moved  from  the  flies.     Denied. 

Furlong  &  White,  for  the  motion. 
James  B.  Fancher,  in  pro.  per. 

TRUAX,  J.  This  is  a  motion  by  Mr.  Doyle  to  compel  the  rem^ 
from  the  files  of  this  court  of  the  report  of  a  referee  who,  upon 
application  above  referred  to,  was  appointed  by  the  court  to  as 
tain  and  report  the  amount  of  compensation  to  which  his  attorney 
entitled  for  his  services,  not  only  in  the  action  above  referred  to, 
also  in  certain  other  proceedings  and  matters,  and  also  to  ascer 
and  report  the  amount  of  said  attorney's  lien  upon  certain  mortga 
The  reference  above  referred  to  was  duly  closed  on  the  14th  da^ 
May,  1898;  and  two  weeks  were  given  to  the  counsel  who  appes 
before  the  referee  within  which  to  submit  briefs.  No  decision 
report  of  the  referee  was  ddivered  or  filed  up  to  the  14th  daj 
September,  1898,  and  on  that  date  the  attorneys  for  Mr.  Doyle  sei 
upon  the  other  attorney,  and  upon  the  referee,  a  notice  of  eled 
to  end  the  reference,  as  provided  in  section  1019  of  the  CJode  of  C 
Procedure,  and  thereafter,  and  on  or  about  the  29th  day  of  Dec 
ber,  1898,  a  copy  of  the  report  of  said  referee,  with  notice  ot  fill 
was  served  upon  plaintiff's  attorneys.  I  am  of  the  opinion  that 
tion  1019  of  the  Code  of  Civil  Procedure  does  not  apply  to  a  mai 
of  this  kind.  That  section  jwovides  that,  after  the  service  of 
notice  therein  mentioned,  "the  action  must  thenceforth  proceed  a 
the  reference  had  not  been  directed."  The  reference  here  had  notih 
to  do  with  the  ^'action."  The  method  of  effecting  a  change  of  at 
neys  is  prescribed  by  rule  10  of  the  general  rules  of  practice.  1 
rule  is  as  follows: 

"An  attorney  may  be  changed  by  consent  of  the  party  and  his  attorney 
upon  application  of  the  client  upon  cause  shown  and  upon  such  termi 
shail  be  just,  by  the  order  of  the  court  or  of  a  Judge  thereof,  and  not  ot 
wise." 

The  application  referred  to  by  the  rule  is  not  a  motion  in  the  act 
but  is  a  summary  special  proceeding,  addressed  to  the  discretioi 
the  court.  If  it  were  a  motion  in  the  action,  the  defendant  wc 
be  entitled  to  notice,  but  it  is  never  customary  in  motions  to  rem 
the  attorney  of  one  party  to  give  notice  to  the  other  party.  I 
analogous  to  a  motion  made  by  a  client  to  compel  his  attorney  to 
over  money  which  he  (the  attorney)  has  collected;  and  it  has  b 
expressly  held  in  this  department  that  a  reference  which  may  be 
dered  upon  such  an  application  does  not  come  witiiin  section  1011 
the  Code.  Bennett  v.  Pittman  (Sup.)  1  N.  Y.  Supp.  27.  But  e 
if  it  be  assumed  that  the  application  was  a  motion  in  the  action, 
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reference  was  a  reference  ander  section  827  of  the  Code,  and  not 
ander  section  1015.     Section  827  provides  that: 

••Wliere,  according  to  the  practice  of  the  court  of  chancery,  on  the  Slst  day 
of  December,  1846,  a  matter  was  referable  to  the  clerk,  or  to  a  master  in 
chancery,  a  court  having  authority  to  act  thereupon,  may  direct  a  reference 
to  one  or  more  persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where  It  is  other- 
wise speciaUy  prescribed  by  law." 

It  has  been  frequently  held  that  a  reference  to  ascertain  and  report 
Ae  amoont  of  an  attorney's  lien  upon  his  client's  cause  of  action  and 
upon  his  papers,  and  to  ascertain  and  report  the  amount  of  compensa- 
tion to  which  the  attorney  is  entitled,  is  a  reference  which,  prior  to 
the  3l8t  day  of  December,  1846,  would  have  been  referred  to  the  clerk 
or  to  a  master  in  chancery.  In  re  Knapp,  85  N.  Y.  284;  Amsdell  v. 
Martin,  20  Wkly.  Dig.  370;  Gillespie  v.  Mulholland,  12  Misc.  Rep.  40, 
33  N.  Y.  Supp.  33.  And  see  Ackerman  v.  Ackerman,  14  Abb.  Prac. 
230;  City  of  Philadelphia  v.  Postal  Tel.  Co.,  1  App.  Div.  387,  37  N.  Y. 
Supp.  291.  In  Be  Knapp,  supra,  the  court  of  appeals  said  that  the 
attorney  cannot  be  permitted  to  determine  the  amount  of  his  lien,  nor 
can  his  client,  and  that  in  England  the  question  would  be  sent  to  the 
taxing  master,  with  the  bills  and  the  attorney,  and  with  usf  before  the 
Code,  to  the  clerk  of  the  court,  who,  in  our  practice,  acts  as  taxing 
master. 

The  motion  is  denied,  with  |10  costs. 


SUBURBAN  BLBGTRIG  LIGHT  CO.  v.  TOWN  OF  HEMPSTEAD. 
(Supreme  Court,  Appelbtte  Division,  Second  Department.    March  7,  1899.> 

1.  Towns— CoKTRACT  to  Light  HroHWAVs— Consideration. 

Under  Laws  1892,  c.  256,  as  amended  by  Laws  1806,  c.  800,  authorizing 
a  town  to  contract  for  the  lighting  of  its  highways  and  public  places  on 
petition  of  not  less  than  25  taxable  inhabitants,  the  town  has  no  authority 
to  let  a  contract  for  lighting  on  a  petition  by  the  requisite  number  of  tax- 
able inhabitants,  from  which  a  sufficient  number  of  signers  withdrew 
their  names  so  as  to  leave  less  than  25  before  the  execution  of  the  con- 
tract or  the  passage  of  a  resolution  by  the  town  board  awarding  it 

8.  Same— Assignment  of  Contract— V a t.idity. 

Under  Laws  1897,  c.  444,  requiring  municipal  contracts  to  contain  a 
provision  prohibiting  their  assignment  without  the  written  consent  of  the 
municipality,  and  authorizing  it  to  revoke  a  contract  assigned  without  its 
written  consent,  and  relieving  it  from  all  liability  to  the  assignee  there- 
binder,  no  recovery  can  be  had  on  a  contract  with  a  town  for  lighting  its 
highways  which  the  contractor  assigned  to  another. 

a  Samb— Privity  between  Assignor  and  Assignee. 

An  assignment  of  such  contract  to  a  corporation  avoids  the  contract 
though  the  assignor  was  the  president  and  general  manager  of  the  cor- 
poration, and  testified  that  he  was  "practically  the  company,"  since  the 
corporation  is  a  different  entity. 

4.  Samb— Estoppel. 

A  town  is  relieved  from  liability  on  a  contract  which  was  so  assigned, 
even  though  it  did  tot  annul  it  until  after  receiving  the  benefits  thereof, 
since  aU  persons  dealing  with  a  town  are  chargeable  with  notice  of  the 
extent  of  its  powers. 


Digitized  by  VjOOQIC 


444  66  NEW  YORK  SUPPLEMENT  (Sup.   Ct. 

and  90  New  York  State  Reporter. 

5.  Samb— Street-Ltghting  Contracts— Validity. 

liaws  1892,  c.  255,  as  amended  by  Laws  1896,  c.  809,  authorizing  a 
town  to  establish  lighting  districts  outside  the  limits  of  incorporated  vil- 
lages within  Its  boundaries,  and  to  contract  for  lighting  the  same,  a 
contract  for  lighting  a  district  made  up  partly  of  the  territory  of  an  in- 
corporated village  is  void. 

Appeal  from  special  term. 

Action  by  the  Suburban  Electric  light  Company  against  the  town 
of  Hempstead.  There  was  a  judgment  for  defendant,  and  plaintiff 
ADDeals.     AJQ&rmed. 

Argued  before  GOODRICH,  P.  J.,  and  GULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Hugo  Hirsh,  for  appellant. 
George  Wallace,  for  respondent. 

GOODRICH,  P.  J.  The  action  was  brought  to  recover  a  sum  al- 
leged to  be  due  the  plaintiff  for  electric  lighting  furnished  by  it  to 
the  defendant  during  January  and  February,  1898,  under  a  written 
contract  dated  November  6,  1897,  made  between  John  Williamson 
and  the  town  board  of  Hempstead,  and  afterwards  assigned  by 
Williamsdn  to  the  plaintiff.  The  answer  set  up  that  the  contract 
was  not  legal  and  binding,  because  it  was  not  entered  into  in  com- 
pliance with  the  provisions  of  chapter  309  of  the  Laws  of  1896, 
amending  chapter  255  of  the  Laws  of  1892,  which  latter  was  entitled 
^^An  act  to  authorize  the  several  towns  of  this  state  to  establish  lamp 
or  lighting  districts  outside  the  limits  of  any  incorporated  village  or 
villages  therein,  and  to  provide  for  the  lighting  of  the  public  boild- 
ings,  streets,  avenues,  highways  and  public  places  in  said  districts." 
There  was  a  further  defense  that  there  was  no  lighting  district  le- 
gally formed,  and  also  that  there  was  included  in  the  alleged  lighting 
district  part  of  the  territory  within  the  limits  of  the  incorporated 
villages  of  Lawrence  and  Far  Rockaway,  and  that,  although  the 
original  petition  was  signed  by  43  taxable  inhabitants  of  the  district, 
128  of  them  withdrew  their  signatures  by  filing  a  written  petition  to 
that  effect  before  the  signing  of  the  contract,  and  that  the  proceed- 
ings of  the  town  board  in  nmking  the  contract  were  fraudulent  and 
collusive,  and  that  the  contract  was  revoked  and  annulled  by  the 
town  board  on  May  31,  1898.  The  action  was  tried,  by  consent,  be- 
fore one  of  the  justices,  without  a  jury,  at  special  term,  when  the 
complaint  was  dismissed  upon  the  merits,  and  from  the.  judgment 
entered  thereon  the  plaintiff  appeals. 

The  sections  of  the  act  upon  which  our  decision  must  rest  are  as 
follows: 

"Section  1.  It  shall  be  lawful  for  the  town  board  of  any  town  la  this  state 
to  contract  for  the  lighting  of  the  streets,  avenues,  highways,  public  places 
and  public  buildings  therein,  outside  of  the  corporate  limits  of  any  incorpo- 
rated village  in  said  town,  upon  such  terms  and  for  such  time  or  period,  not 
exceeding  ten  years,  as  the  town  board  may  deem  proper  or  expedient,  and 
for  the  payment  of  the  expenses  thereof  may  establish  one  or  more  lamps 
or  lighting  districts  therein.    •    ♦    ♦ 

"Sec.  2.  No  such  contract  shall  be  made  unless  a  petition  for  such  lighting, 
signed  by  not  less  than  twenty-five  of  the  taxable  Inhabitants  of  said  town, 
shall  be  filed  with  the  town  clerk  of  said  town,    •    •      ♦ 
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"Sec.  3.  The  town  board  •  •  •  shall  cause  notice  of  the  same  to  be 
pnblished  for  one  week  in  one  or  more  of  the  newspapers  published  In  such 
town  or  towns,  ♦  ♦  ♦  and  the  time  and  place  when  the  same  wUl  be  acted 
upon  by  said  town  board.    ♦    ♦    ♦" 

In  August,  1897,  a  petition,  signed  by  43  taxable  inhabitants,  wa& 
presented  to  the  town  board,  asking  the  latter  to  establish  a  light- 
ing district,  as  shown  on  a  map  annexed  to  the  petition,  and  to  make 
a  contract  for  lighting  in  such  district.  There  was  no  evidence  show- 
ing an  actual  filing  of  this  petition  with  the  town  clerk,  but,  if  it  were 
necessary  for  us  to  decide  this  question,  we  might  assume  that,  as 
the  town  cleric  was  a  member  of  the  town  board  which  acted  upon 
the  petition,  the  petition  was  filed  with  the  town  clerk.  The  town 
board  passed  a  resolution  which,  by  clerical  omission  or  otherwise, 
failed  to  recite  the  filing  of  the  petition,  but  directed  the  publication 
of  an  advertisement  of  the  time  and  place  of  hearing  on  the  peti- 
tion, and  containing  a  description  of  the  limits  of  the  lighting  dis- 
trict, and  calling  for  bids  to  be  submitted  at  the  time  named.  The 
advertisement  was  duly  published. 

On  November  4th,  before  the  contract  was  awarded  or  executed, 
28  of  the  persons  whose  names  were  annexed  to  the  original  petition 
filed  a  new  petition,  in  which  they  withdrew  their  names  from  the 
original.  TWs  withdrawal  left  only  18  names  of  those  on  the  orig- 
inal petition.  Up  to  the  time  of  this  withdrawal,  there  had  been 
neither  any  resolution  of  the  town  board  awarding  the  contract  nor 
any  contract  executed,  so  that  Williamson  had  acquired  no  vested 
right  at  the  time  the  28  names  were  withdrawn  from  the  original 
petition.  We  think  the  petitioners  might  lawfully  withdraw  their 
names,  and  that  the  board  had  no  power  to  award  or  execute  the 
contract,  as  the  statute  permitted  it  to  act  only  upon  a  petition 
signed  by  25  taxable  inhabitants. 

The  meeting  for  opening  bids  was  adjourned  from  time  to  time, 
antil  November  6th,  when  the  bid  of  Williamson  was  accepted,  and 
the  contract  in  question  executed  between  the  town  board  and  Wil- 
liamson. In  May,  1898,  but  subsequently  to  the  commencement  of 
this  action,  the  board  passed  a  resolution  revoking  and  annulling  the 
contract,  specifying  as  the  reason  that  Williamson  had  assigned  the 
contract  to  the  plaintiflP  without  the  consent  of  the  board.  Mean- 
while, however,  the  business  of  erecting  the  plant  and  preparing  to 
light  the  district  had  commenced,  and  on  January  1st  the  lighting 
b^an. 

One  of  the  principal  contentions  of  the  defendant  is  that  both 
the  contract  and  the  assignment  of  it  are  invalid,  under  "An  act  to* 
prohibit  the  assignment  and  subletting  of  public  contracts"  (chapter 
444,  Laws  1897).    Section  1  reads: 

"A  clanse  shall  be  Inserted  in  aU  specifications  or  contracts  hereafter  made 
or  awarded  by  the  state,  or  by  any  county,  or  any  municipal  cori>oration,  or 
any  public  department  or  official  thereof,  prohibiting  any  contractor,  to  whom 
any  contract  shall  be  let,  granted  or  awarded,  as  required  by  law,  from  as- 
signing, transferring,  conveying,  subletting  or  otherwise  disposing  of  the  same, 
or  of  his  right,  title  or  interest  therein,  or  his  power  to  execute  such  contract 
to  any  other  person,  company  or  corporation,  without  the  previous  consent 
in  writing  of  the  department  or  official  awarding  the  same." 
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Section  2  provides  that  if  any  such  contractor  shall,  without  i 
assent  of  the  corporation,  "assign,  transfer,  convey,  sublet  or  ot 
wise  dispose  of  the  same,  or  his  right,  title  or  interest  therein 
his  power  to  execute  such  contract,  to  any  other  person,  compan 
other  corporation,"  the  municipal  corporation  "shall  revoke  and 
nul  such  contract,"  and  be  relieved  thereby  from  all  liability  and 
ligation  thereunder  to  the  assignee. 

As  the  complaint  alleges  that  Williamson  assigned  the  contrac 
the  plaintiff  corporation,  we  are  not  called  upon  to  decide  anyt] 
further  in  this  regard,  except  that,  the  assignment  being  witl 
the  consent  of  the  town  board,  the  defendant  is  "relieved  and 
•charged  from  any  and  all  liability  and  obligations  growing  ou 
said  contract"  to  the  plaintiff.  Nor  is  this  conclusion  affected  by 
testimony  of  Williamson  that  he  is  "practically  the  company."  B 
not  the  company,  though  he  is  the  president  and  manager  thei 
It  is  a  different  entity,  and,  as  the  statute  prohibits  such  an  ass 
ment,  the  plaintiff  has  no  legal  right  to  maintain  this  action. 

It  is  well  settled  that  a  person  dealing  with  a  municipal  corp 
tion  is  bound  by  its  statutory  authority.  In  Smith  v.  City  of  ^^ 
burgh,  77  N.  Y.  130, 136,  it  was  held  that  "the  statute  must  be  stri 
followed,  and  a  person  who  deals  with  a  municipal  body  is  obli 
to  see  that  its  charter  has  been  fully  complied  with.  When  thi 
not  done,  no  subsequent  act  can  make  the  contract  effective." 
answer  to  this,  the  plaintiff  contends  that,  as  the  town  had  the  b 
fit  of  the  plaintiff's  property,  it  is  liable,  under  the  principle 
down  in  Nelson  v.  Mayor,  etc.,  63  N.  Y.  535.  This  case,  howe 
was  criticized  in  the  subsequent  case  of  McDonald  v.  Same,  68  N 
23,  where  the  court  held  the  city  not  liable  simply  on  the  gro 
that  it  had  the  goods,  and  was  therefore  bound  to  deal  justly  and 
for  them.    The  court  also  said  (page  28): 

*'Here  there  Is  an  express  legislative  Inhibition  upon  the  city  that  it 
•not  incur  liability  unless  by  writing  and  by  record.  How  can  It  be  said 
a  municipality  is  liable  upon  an  implied  promise,  when  the  very  sis 
which  continues  its  corporate  life,  and  gives  it  its  powers,  and  prescribes 
mode  of  the  exercise  of  them,  says  that  it  shall  not,  and  hence  cannot,  bee 
liable,  save  by  express  promise?  Can  a  promise  be  Imi^led  which  the  sta 
of  frauds  says  must  be  in  writing  to  be  valid?** 

So,  in  Van  Dolsen  v.  Board,  29  App.  Div.  501,  507,  51  N.  Y.  Si 
720,  it  was  held  that: 

"AU  parties  dealing  with  boards  of  public  officers  are  chargeable  with 
tice  of  the  limitation  of  their  powers,  and  a  contract  made  by  a  public  of 
in  excess  of  the  powers  conferred  upon  him  Imposes  no  liability  upon  a  pi 
or  municipal  corporation,  even  though  the  benefits  of  the  contract  have  1 
received  and  applied  for  the  benefit  of  the  public.  Walton  v.  City  of  ] 
York,  26  App.  Div.  76,  49  N.  Y.  Supp.  616." 

The  plaintiff  in  the  present  case  is  bound  by  the  act  of  1897, 
ready  cited,  and  its  claims  and  rights  are  to  be  decided  then 
The  complaint  itself  shows  a  clear  violation  of  that  law,  and 
demurrable.  This  excludes  the  plaintiff  from  any  right  of  reco^ 
which  it  might  possibly  have  maintained,  under  the  suggestion  of 
court  in  Nelson  v.  Mayor,  etc.,  supra.    Its  only  claim  is  made  undt 
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<;antpact  orig^naQy  void,  and  even  that  attempted  to  be  illegally  as- 
signed, in  contravention  of  the  statute. 

There  is  a  still  further  objection  to  the  plaintiff's  recovery,  in  that 
the  lighting  district  named  in  the  resolution  embraces  parts  of  the 
territory  of  an  incorporated  village,  over  which  the  defendant  had 
no  control.  It  makes  no  difference  that  the  territory  thus  embraced 
is  of  small  extent.  The  statute  expressly  forbids  the  inclusion  of 
any  part  of  an  incorporated  village.  The  town  board  can  only  con- 
tract for  lighting  "outside  of  the  corporate  limits  of  any  incorporated 
village,"  and  any  attempt  to  do  so  is  prohibited  by  the  statute. 
To  permit  a  recovery  because  the  portion  of  the  village  territory  em- 
braced in  the  lighting  district  is  small  would  involve  confusion  in 
assessment  and  provoke  litigation  from  taxpayers. 

Upon  these  grounds  we  must  aflQrm  the  judgment,  with  costs.  All 
concur;  BABTLETT  and  HATCH,  JJ.,  on  the  first  ground. 


SMITH  et  aL  v.  TERRY. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  liB9D.) 

1.  Hi78band'8  Trust  Deed— Agreement  to  Sepabatb— Subsequent  Cohabi- 

tation. 

A  husliand  conveyed  property  in  trust  for  the  benefit  of  his  wife  for 
life,  to  be  reconveyed  to  himself  on  her  death  if  he  surviyed,  otherwise 
to  his  heirs,  the  trustee  covenanting  against  the  grantor's  further  lia- 
bility for  her  support,  and  the  instrument  reciting  that  the  grantor  and 
she  had  mutually  agreed  to  live  apart.  Hdd,  that  subsequent  cohabita- 
tion did  not  avoid  the  deed  as  to  the  heirs. 

2.  Deed— Validity— Adverse  Possession. 

A  deed  to  the  heirs  in  accordance  with  the  trust  was  not  void  because, 
when  executed,  the  wife's  lessee  was  In  i>ossession  under  a  lease  for  a 
terms  of  years,  as  such  possession  could  not  be  adverse  to  the  heirs. 

Appeal  from  special  term,  Queens  coanty. 

Ejectment  by  Ann  M.  Smith  and  another  against  Kelson  Terry. 
Prom  a  judgment  for  defendant  (52  N.  Y.  Supp.  630),  plaintiffs  appeal. 
Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAJRTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Augustus  N.  Weller,  for  appellants. 
Horace  Secor,  Jr.,  for  respondent. 

CULLEN,  J.  The  action  is  in  ejectment  to  recover  land  in  Queens 
county.  In  1877  one  Jacob  Story  was  the  owner  in  fee  of  the  prem- 
ises in  controversy.  He  and  his  wife,  Huldah,  had  separated.  At 
this  time  an  indenture  under  seal  was  executed  between  Jacob  Story, 
his  wife,  Huldah,  and  one  James  B.  Raynor.  The  indenture  recites 
the  existence  of  a  difference  between  Story  and  his  wife,  and  their 
mutual  agreement  to  live  apart.  It  then  recites  that  in  consideration 
of  the  premises  and  of  the  sum  of  one  dollar,  and  for  the  purpose  of 
providing  for  the  support  and  maintenance  of  the  wife,  the  party  of 
the  first  part  (the  husband)  has  and  does  grant  and  convey  untothe 
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party  of  the  third  part  (the  trustee,  Raynor),  and  to  his  successors  and 
assigns,  forever,  a  certain  lot  of  land  in  the  town  of  Hempstead,  in 
trust,  to  collect  the  rents,  and,  after  defraying  the  necessary  expenses^ 
to  pay  over  the  balance  to  the  party  of  the  second  part  (the  wife, 
Huldah)  during  her  natural  life,  and,  upon  the  death  of  the  party  of 
the  secpnd  part,  to  convey  the  premises  to  the  party  of  the  first  part 
if  he  be  living,  or,  if  he  shall  die  before  his  wife,  then  to  convey  the 
same  to  the  heirs  at  law  of  the  party  of  the  first  part.  By  the  in- 
strument the  trustee  covenants  to  indemnify  and  save  harmless  the 
husband  from  any  liability  on  account  of  the  wife's  support  Some 
years  afterwards  the  parties,  became  reconciled,  and  lived  together 
until  the  death  of  Jacob,  in  June,  1888.  He  left  a  will,  by  which  he 
devised  all  his  property  to  his  widow.  The  widow  survived  until 
October,  1897.  In  July,  189G,  Huldah  leased  the  premises  to  the  de- 
fendant for  the  term  of  10  years,  and  defendant  entered  into  posses- 
sion  under  such  lease.  At  times  Story  and  his  wife  lived  on  the 
trust  property,  and  during  the  major  part  of  the  time  Huldah  seems 
to  have  managed  it  and  collected  tiie  rents  herself.  After  the  death 
of  Huldah,  the  trustee  executed  a  conveyance  to  the  plaintiffs,  who 
were  the  only  heirs  at  law  of  Jacob  Story.  They  instituted  this 
action  to  recover  from  the  defendant  possession  of  the  demised  prem- 
ises. The  trial  court  decided  in  favor  of  the  defendant,  and,  from 
the  judgment  entered  on  that  decision,  this  appeal  is  taken. 

The  ground  on  which  the  learned  judge  below  based  his  decision 
was  that,  'Tby  the  resumption  of  the  marital  relation,  the  agreement 
of  separation  and  the  trust  founded  thereon  ceased;  and,  ipso  facto, 
the  estate  of  the  trustee  also  ceased,  and  the  title  reverted 
to  the  husband."  In  support  of  this  view  was  cited  the  case  of 
Zimmer  v.  Settle,  124  N.  Y.  37,  26  N.  E.  341.  In  that  case  Judge 
Bradley  said:  "Articles  of  separation  between  husband  and  wife, 
in  which  another  joins  with  her  as  trustee,  although  valid  when  made, 
are  rendered  void  by  resumption  by  them  of  their  conjugal  relation." 
Mr.  Bishop  states  (1  Bish.  Mar.,  Div.  &  Sep.  §  1283)  that  a  renewal  of 
cohabitation  commonly  terminates  the  agreement,  since  the  usual 
consideration  for  it  has  ceased  to  operate.  The  question  has  lately 
been  discussed  in  this  court  by  Mr.  Justice  Bartlett  in  Hughes  v. 
Cuming,  36  App.  Div.  302,  55  N.  Y.  Supp.  256.  If  the  instrument 
executed  between  the  parties  were  a  mere  agreement  for  separation, 
the  decision  of  the  trial  court  would  be  correct.  But  the  instrument 
was  much  more;  it  was  a  conveyance  of  real  estate  on  certain  well- 
defined  and  valid  trusts.  Ordinarily,  agreements  for  separation  be- 
tween husband  and  wife  contain  a  covenant  on  the  part  of  the  husband 
for  the  future  payment,  at  definite  intervals,  of  sums  for  the  support 
of  the  wife,  and  a  covenant  on  the  part  of  the  trustee  to  indemnify  the 
husband  against  liability  for  future  support.  Such  an  agreement  is 
essentially  executory,  and  a  failure  of  consideration  will  relieve  a 
party  thereto  from  his  obligation  to  perform.  But  this  principle  does 
not  apply  to  an  executed  agreement. 

While  the  indenture  in  this  case  recites,  as  the  object  of  the  con- 
veyance, the  support  of  the  wife,  nevertheless  it  is  a  present  convey- 
ance; which  not  only  vested  rights  in  the  wife,  but  also  in  the  heirs 
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of  the  grantor  in  case  the  husband  should  predecease  the  wife.  In 
fact,  this  may  be  termed  a  separation  settlement,  and  similar  in  its 
legal  aspects  to  a  marriage  settlement.  The  effect  of  a  divorce  on 
property  rights  under  a  marriage  settlement  seems  well  settled  in 
this  country  by  the  authorities.  If,  on  a  settlement,  money  is  pay- 
able to  the  wife  during  coverture,  divorce  determines  the  obligation  to 
pay,  but  not  so  if  the  instalhnents  are  payable  to  the  wife  during  life. 
Bish.  Mar.,  Div.  &  Sep.  §§  1655,  1656.  In  Babcock  v.  Smith,  22  Pick. 
61,  the  plaintiff,  in  contemplation  of  marriage  with  the  defendant,  con- 
veyed her  estate,  real  and  personal,  to  trustees,  in  trust  (1)  to  apply 
the  income  to  her  separate  use  during  the  life  of  her  husband;  (2)  if 
the  plaintiff  survived  her  husband,  then  to  reconvey  absolutely  to  her; 
(3)  if  she  should  not  survive  her  husband,  to  pay  the  income  to  him 
during  his  life;  and  (4)  at  his  decease,  to  convey  the  property  to  the 
plaintiff's  children.  The  parties  married,  but  subsequently  the 
plaintiff  obtained  a  divorce  from  the  defendant  because  of  his  adultery. 
It  was  held  that,  despite  the  dissolution  of  the  marriage,  the  hus- 
band, in  case  he  should  survive  the  wife,  was  entitled  to  the  income 
during  his  life,  and  that  the  divorce  did  not  entitle  the  plaintiff  to  a 
reconveyance,  as  provided  for  on  the  death  of  her  husband.  In 
analc^y,  therefore,  with  these  authorities,  we  are  inclined  to  the  opin- 
ion that  the  wife's  rights  under  the  trust  deed  were  not  abrogated  by 
her  subsequent  cohabitation  with  her  husband.  But  if  we  are  in 
error  in  this,  and  if  we  assume  that,  from  the  time  of  the  reconcilia- 
tion, the  husband  could  either  have  obtained  the  income  of  the  trust 
estate,  or  insisted  on  its  application  to  the  wife's  support  in  such  a 
manner  as  to  relieve  him  pro  tanto  from  that  charge,  we  do  not  see 
that  the  reconciliation  can  have  any  affect  on  the  rights  of  third 
parties.  The  husband  might  have  contented  himself  with  a  convey- 
ance under  which  no  one  would  have  acquired  any  rights  but  himself, 
his  wife,  and  the  trustee.  But  he  went  further;  and  if,  under  the 
doctrine  of  Townshehd  v.  Frommer,  125  N.  Y.  446,  26  N.  E.  805,  he 
did  not  give  his  heirs  at  law  remainders  contingent  upon  his  own 
death  prior  to  that  of  his  wife,  at  least  he  granted  a  valid  power  in 
trust  to  be  exercised  in  that  contingency  for  the  benefit  of  the  same 
persons.  This  power  waa  irrevocable,  no  right  to  revoke  it  being 
reserved  in  the  trust  deed  (1  Rev.  St.  p.  735,  §  108;  Real  Property 
Law,  §  128);  and  the  execution  of  the  power  would  be  decreed  in 
equity  in  favor  of  those  beneficially  interested  in  it.  The  argument 
of  the  learned  counsel  for  the  respondent  is  substantially  that  in 
every  agreement  for  separation  there  is  implied  a  condition  that,  if 
the  husband  and  wife  subsequently  cohabit,  the  instrument  shall  in 
every  respect  become  void  to  the  same  extent  as  if  such  a  condition 
were  written  in  the  instrument.  We  can  find  no  authority  going  to 
the  extent  of  this  claim;  but,  concediog  the  proposition  so  far  as  the 
rights  of  the  husband  and  wife  are  concerned,  we  can  see  no  reason- 
able ground  for  implying  such  a  condition  so  far  as  the  rights  of  third 
parties  are  concerned. 

The  deed  from  the  trustee  to  the  plaintiffs  was  not  void  because 
the  defendant  was  in  possession  of  the  premises.  The  defendant  be- 
ing in  possession  under  a  lease  for  a  term  of  years  only,  such  posses- 
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sion  cannot  of  itself  be  adverse  to  the  title  of  the  plaintiffs.  Doherty 
V.  MatseU,  119  N.  Y.  046,  23  N.  E.  994.  To  render  the  deed  to  the 
plaintiffs  void,  it  must  be  shown  that  the  daim  of  the  defendant's 
landlord  was  adverse  to  the  plaintiffs'  title.  The  defendant  entered 
under  a  lease  from  the  widow.  There  is  no  evidence  in  the  case  that 
the  widow  assumed  to  claim  ownership  of  the  fee.  Further,  the  pos- 
session of  the  cestui  que  trust  could  not  be  adverse  as  against  her 
trustee.     Newton  v.  McLean,  41  Barb.  285. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event.     All  concur. 


(34  App.  Div.  551.) 

•  GHEE  V.  NORTHERN  UNION  GAS  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  25,  1898.) 

Municipal  Corporations— Grbateb  New   York   Charter— Construction- 
Gas  Companies— Streets— KioHT  to  Use — Permit. 

Greater  New  York  Charter  (Laws  1897,  c.  378)  §  49,  subd.  4,  empowers 
the  municipal  assembly  to  regulate  by  ordinance  the  opening  of  streets 
for  purposes  authorized  by  law.  Section  416  requires  the  board  of  public 
lYuprovements  to  recommend  all  ordinances  regulating  the  laying  of  gas 
pipes  and  opening  of  streets  for  such  purpose.  Section  573  gives  the 
commissioner  of  the  department  of  public  buildings,  lighting,  and  supplies 
control  of  the  making  and  execution  of  contracts  for  furnishing  the  city 
with  gas,  and  the  granting  of  permission  to  open  streets,  when  approved 
by  the  department  of  highways.  Section  525  provides  that  no  disturb- 
ance of  a  street  for  laying  gas  pipes  shall  be  made  until  a  permit  is  bad 
from  the  department  of  highways.  Transportation  (Corporations  Acf 
(Laws  1890,  c.  566,  §  61)  empowers  gas  companies  to  lay  mains  through 
city  streets  with  consent  of  the  "municipal  authorities,"  who  are  empow- 
ered to  exempt  such  companies  from  taxation  for  a  limited  term.  Hdd. 
that  the  departments  of  public  buildings,  lighting,  and  supplies  and  of 
highways  constituted  "the  municipal  authorities*'  mentioned  in  the  latter 
act,  though  the  municipal  assembly  alone  could  Qxempt  such  companies 
from  taxation,  and  that  the  permits  of  such  departments  were  sufficient 
to  authorize  a  gas  company  to  open  streets  to  lay  its  mains. 

Appeal  from  special  term. 

Action  by  John  F.  Ghee  against  the  Northern  Union  Gas  Company 
to  restrain  the  laying  of  gas  mains  in  certain  streets  in  the  city  of 
New  York.  From  an  order  denying  plaintiff's  petition  to  continue 
a  preliminary  injunction  and  vacating  it,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BARRETT,  RUMSEY,  O'BRIEN,  and  INGRA- 
HAM,  JJ. 

Henry  G.  Atwater,  for  appellant 
Thomas  Allison,  for  appellee. 

O'BRIEN,  J.  This  is  a  taxpayer's  action,  brought  under  Laws 
1881,  c.  531,  as  amended  by  Laws  1892,  c.  301,  and  the  object  of  it 
is  to  restrain  the  laying  of  gas  mains  in  certain  streets  in  New  York 
City  upon  the  grounds  that  the  defendant,  the  Northern  Union  Gas 
Company,  which  is  laying  the  mains,  has  no  franchise  or  right  to  do 
so,  and  that  certain  officials  of  the  city — ^the  commissioner  of  high- 
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ways  and  the  deputy  commissioner  of  highways  of  the  borough  of 
the  Bronx — have  illegally  granted  the  permit  for  the  laying  of  said 
mains,  and  are  aiding  and  assisting  the  gas  company  in  laying  them, 
without  authority  of  law.  The  theory  upon  which  the  complaint  is 
drawn  is  that  the  gas  company  has  not,  and  never  had,  power  to 
rarry  on  its  business  outside  of  the  limits  of  the  village  of  Williams- 
bridge;  but  it  appeared  upon  the  motion  for  the  injunction  by  the 
opposing  affidavits  that  the  defendant,  the  Northern  Union  Gas  CJom- 
pany,  was  organized  in  September,  1897,  for  the  purpose  of  manu- 
facturing and  supplying  gas  and  electricity  for  public  and  private 
buildings  in  the  city  of  New  York,  and  that  it  purchased  from  the 
Northern  Union  Gaslight  Company,  a  distinct  and  separate  corpora- 
tion, organized  before  the  year  1895,  gas  mains,  supply  pipes,  and 
the  privilege  of  supplying  gas  in  the  Twenty-Fourth  ward  of  the  city 
of  New  York.  This  necessitated  a  shifting  on  the  part  of  the  plain- 
tiff to  the  position  that  the  new  company,  though  incorporated  witlr 
the  right  to  lay  gas  mains  anywhere  within  the  city,  "with  the  con- 
sent of  the  municipal  authorities,"  had  never  obtained  such  consent. 
There  are  thus  presented  upon  this  appeal,  as  there  was  in  the  court 
below,  two  questions  for  determination, — the  first,  whether  the 
plaintiff  could  maintain  a  taxpayer's  action  to  obtain  the  relief 
(nought,  and,  in  that  connection,  whether  the  complaint  was  suffi- 
cient, and  the  second,  whether  the  permits  granted  by  the  depart- 
ment of  public  buildings,  lighting,  and  supplies  and  by  the  depart- 
ment of  highways  was  the  consent  of  the  municipal  authorities,  or 
whetiier  the  consent  of  the  municipal  assembly,  as  the  successor  of 
the  old  board  of  aldermen,  was  required. 

The  first  question — that  of  the  right  of  a  taxpayer  to  bring  such 
action,  and  what  the  complaint  should  allege — has  been  lately  de- 
termined by  this  court  in  the  case  of  Sheehy  v.  McMillan,  26  App. 
Div.  140,  49  N.  Y.  Supp.  1088,  which  decision  renders  further  dis- 
cussion unnecessary,  it  being  sufficient  to  say  that,  if  the  facts  had 
been  made  to  appear  as  alleged  in  the  complaint,  there  might  be  a 
good  foundation  for  the  action.  Upon  the  motion  below,  however, 
it  was  made  to  appear  that  the  plaintiff  had  not  proved  such  facts 
so  far  as  the  defendant,  the  Northern  Union  Gas  Company,  is  con- 
cerned, and,  as  a  result,  he  was  compelled  to  change  the  theory  upon 
which  the  complaint  was  framed,  namely,  that  such  company,  by  its 
articles  of  incorporation,  was  confined  in  its  business  operations  with- 
in the  limits  of  the  village  of  Williamsbridge.  In  Sheehy  v.  Mc- 
Millan, supra,  it  was  held  that: 

''If  the  complaint  does  not  state  a  cause  of  action,  then  it  necessarily  fol- 
lows that  the  plaintiff  was  not  entitled  to  the  order  appealed  from.  Before 
he  could  obtain  an  order  of  this  character,  he  was  required  to  show  by  his 
complaint  that  he  had  a  good  cause  of  action,  and  was  entitled  to  a  judgment 
against  the  defendants.  Code  Civ.  Proc.  §  603.  The  cause  of  action  at- 
tempted to  be  alleged  in  the  complaint  cannot  be  perfected,  for  the  purpose 
of  sustaining  the  order  by  the  aid  of  the  other  papers  used  on  the  motion." 

Though  we  were  agreed  in  the  abstract  that  a  good  cause  of  ac- 
tion was  pleaded,  it  now  appears  that  the  theory  upon  which  the 
complaint  was  drawn  must  be  abandoned.    We  will  pass,  however, 
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without  deciding,  the  question  as  to  the  right  of  the  plaintif 
maintain  this  action  as  a  taxpayer,  and  the  sufficiency  of  the  c 
plaint,  and  turn  our  attention  to  the  other  question,  the  determ 
tion  of  which  we  regard  fatal  to  the  plaintiflPs  right  to  an  injunci 
It  was  not  disputed  that  the  Northern  Union  Gas  Company  is 
successor  of  the  Northern  Gaslight  Company,  and,  in  addition  tc 
own  corporate  powers,  possesses,  as  a  successor  in  interest  of 
Northern  Gaslight  Company,  such  powers  as  that  company 
The  Northern  Union  Gas  Company  was  incorporated  in  1897,  ui 
the  transportation  corporations  act,  for  the  purpose  of  engagin 
the  gas  business  anywhere  within  the  city  of  New  York.  It  su 
quently  made  a  contract  with  the  department  of  public  buildi 
lighting,  and  supplies  of  the  city  to  light  certain  streets  in  the  T^ 
ty-Fourth  ward,  where  the  streets  in  question  are  situated ;  and 
of  the  provisions  of  the  contract  stated  that  the  gas  ^company  8h< 
have  the  right  to  lay  pipes,  between  certain  cfites,  in  any  of 
streets  in  that  ward,  upon  applying  to  the  commissioner  of  highv 
for  a  permit  to  open  the  streets.  Upon  application  made,  this 
mit  was  duly  issued,  authorizing  the  gas  company  to  remove 
pavements  and  the  surface  of  the  streets  for  the  purpose  of  la; 
down  mains.  The  plaintiff,  though  not  disputing  these  facts, 
tends  that  such  permits  do  not  constitute  the  consent  of  the  mti 
ipal  authorities,  as  required  by  the  transportation  corporations 
in  other  words,  the  plaintiff's  contention  is  that  "the  consent  of 
municipal  authorities,"  as  required  by  the  act,  referred  to  the 
nicipal  assembly,  and  not  to  the  heads  of  the  departments  nai 
In  support  of  this  contention,  that  without  the  special  permis 
of  the  local  legislative  board  the  disturbance  of  the  surface  of 
streets  for  the  purpose  of  laying  gas  mains  was  illegal  and  ui 
thorized,  we  are  referred  to  many  authorities  which  tave  consti 
the  term  "municipal  authorities''  to  be  synonymous  with,  an( 
mean,  the  body  having  the  right  to  legislate  locally  on  the  subj 
such  as  boards  of  supervisors  and  boards  of  aldermen,  as  constiti 
in  cities  and  counties  throughout  the  state,  and  the  board  of  al 
men  as  it  was  constituted  in  the  old  city  of  New  York  prior  to 
consolidation  of  the  diflPerent  communities  into  the  greater  city, 
though  the  cases  referred  to  are  undoubted  authorities  for  the  p 
osition  contended  for,  they  do  not  particularly  aid  us  in  the  disj 
tion  of  the  question  presented  for  our  consideration,  for  it  musi 
remembered  that  the  legislature,  having  control  over  the  strc 
could  provide  what  body  or  department  should  be  vested  with 
authority  to  regulate  their  use,  and  could  designate  who  should  < 
stitute  the  local  authority  whose  consent  must  be  first  obtained 
As  we  are  dealing  here  with  the  wording  and  construction  of  s 
utes,  we  are  compelled,  even  at  the  risk  of  unduly  extending 
opinion,  in  view  of  the  novelty  and  importance  of  the  questions 
sented,  to  set  forth  some  of  them  at  length.  The  Transporta 
Corporations  Act  (Laws  1890,  c.  566,  §  61)  provides  as  follows: 

"Every  such  corporation  shall  have  the  following  additional  powers: 
If  incorporated  for  the  purpose  of  supplying  gas  for  light,  to  maiiufaci 
sell  and  furnish  such  quantities  of  gas  as  may  be  required  in  the  city,  t 
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or  village  where  the  same  shall  be  located,  •  ♦  •  fbr  lighting  the  streets 
and  public  or  private  buildings  or  for  other  purposes;  and  to  lay  conductors 
for  conducting  gas  through  the  streets,  lanes,  aUeys,  iiquares  and  highways, 
in  such  city,  villages  or  towns,  with  the  consent  of  the  municipal  authori- 
ties thereof,  and  under  such  reasonable  regulations  as  they  may  prescribe; 
and  such  municipal  authorities  shall  have  power  to  exempt  any  such  corpo- 
ration from  taxation  on  their  personal  property  for  a  period  not  exceeding 
three  years  from  the  organization  of  the  corporation.*' 

The  position  of  the  gas  company  is  that,  having  been  incorporated 
under  the  law,  it  is  authorized  to  lay  gas  mains  in  the  city  of  New 
York,  **with  the  consent  of  the  municipal  authorities  thereof,''  and 
that  it  has  obtained  that  consent  by  procuring  a  contract  with  the 
department  of  buildings,  lighting,  and  supplies,  and  a  permit  from 
the  commissioner  of  highways.  The  plaintiff,  on  the  other  hand,  con- 
tends that  the  municipal  authorities  referred  to  in  the  act  are  the 
legislative  body  of  the  city,  town,  or  village  in  which  the  gas  mains 
are  to  be  laid,  and  that  in  the  city  of  New  York  the  municipal  au- 
thorities, since  the  new  charter  (Laws  1897,  c.  378),  are  the  munic- 
ipal assembly,  and  prior  thereto  were  the  common  council.  That  the 
last  proposition  is  true,  namely,  that  prior  to  the  charter  the  com- 
mon council  constituted  the  municipal  authorities,  has  been  decided 
too  frequently  to  be  questioned.  Bfut  under  the  new  charter  an  en- 
tirely new  question  is  presented,  which  is  whether  the  municipal 
authorities  referred  to  in  the  transportation  corporations  act  are  the 
commissioner. of  highways  alone,  or  such  commissioner  in  connec- 
tion with  the  conmiissioners  of  building,  lighting,  and  supplies,  or  the 
municipal  assembly.  That  a  radical  change  has  been  effected  by 
the  new  charter  in  the  distribution  of  the  powers  and  functions  of 
the  corporation  of  the  city  is  self-evident,  and  it  goes  without  argu- 
ment that  the  legislature  of  the  state,  in  the  exercise  of  its  sovereign 
power,  could  change  existing  laws,  and  substitute  entirely  new  provi- 
sions affecting  the  rights,  powers,  and  duties  of  the  municipality. 
Thus,  it  could  take  away  from  the  common  council  or  municipal  as- 
sembly all  power  over  the  streets,  and  confer  that  power  upon  some 
other  local  body  or  officer.  The  question  remains  whether  it  has 
done  80. 

We  are  now  brought  to  a  consideration  of  the  various  provisions 
of  the  charter  relating  to  the  subject  of  streets,  and  the  division  of 
the  powers  to  be  exercised  by  the  different  bodies  or  departments  in 
reference  thereto.  In  that  connection  we  should  remember  the  prin- 
ciple referred  to  in  the  introduction  to  the  charter  by  the  commis- 
sioners, who  drafted  it,  namely,  "the  established  rule  of  law  which 
prescribes  that  a  charter  granted  to  a  municipal  corporation  must 
be  construed  so  strictly  that  nothing  may  pass  by  bare  inference,  but 
every  substantial  power  must  be  found  in  the  express  terms  of  the 
grant."  Coming,  then,  to  the  power  conferred  on  the  municipal  as- 
sembly over  streets  in  general,  and  more  particularly  in  reference  to 
their  use  in  the  laying  of  gas  mains,  we  find  by  section  46  that, 
^'Except  as  otherwise  provided  in  this  act,  all  the  powers  and  duties 
conferred  or  charged  upon  the  common  council  or  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  or  the  board  of  alders 
men  thereof,    ♦    ♦    ♦    ahall  be  exercised  and  performed  by  the  mu- 
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nicipal  assembly."  By  section  45,  "The  municipal  assembly  is  au- 
thorized to  grant  •  ♦  •  the  franchise  or  right  to  construct  and 
operate  railways  •  •  ♦  and  to  maintain  and  regulate  ferries-" 
But  we  fail  to  find  the  power  conferred  to  grant  any  franchise  to  a 
gas  company,  or  to  consent  to  the  use  of  the  streets  thereof,  express- 
ly conferred  upon  the  municipal  assembly.  Indeed,  neither  the  city 
nor  any  of  its  oflScers  has  the  power  to  grant  a  franchise  to  carry  1>|i 
the  business  of  supplying  gas  by  means  of  pipes  in  the  streets;  that 
power  not  having  been  conferred,  but  being  still  vested  in  the  leg- 
islature. The  distinction  between  a  grant  of  a  franchise  and  the  con- 
sent of  a  municipal  authority  must  not  be  confused,  although  much 
of  the  argument  of  the  plaintiff  fails  to  note  such  distinction.  As 
well  expressed  by  Mr.  Justice  Barret  in  Abraham  v.  Meyers,  29  Abb. 
N.  C.  384,  23  N.  Y.  Supp.  225,  228:  "The  franchise  proceeds  from 
the  state,  and  the  consent  of  the  local  authorities  is  simply  to  a  form 
of  street  use."  City  of  Brooklyn  v.  Jourdan,  7  Abb.  N.  C.  23.  The 
legislature  can,  of  course,  confer  the  right  upon  a  municipal  cor- 
poration, not  alone  to  give  a  consent,  but  also  to  grant  a  franchise, 
as  is  well  exemplified  by  section  45  of  the  charter,  to  which  we  have 
referred,  where  such  power  is  conferred  upon  the  municipal  assem- 
bly with  respect  to  railways  and  ferries.  No  such  power  is  any- 
where given  in  the  charter  to  the  municipal  assembly  to  grant  fran- 
chises to  gas  companies.  In  addition  to  the  special  authority  given 
for  certain  specified  purposes,  none  which  relate  to  gas  companies, 
we  find  by  subdivision  4  of  section  49  of  the  charter  the  power  con- 
ferred upon  the  municipal  assembly  "to  regulate  by  general  ordi- 
nance the  opening  of  street  surfaces  for  purposes  authorized  by 
law."  We  must  look  further,  therefore,  and  see  if  the  charter  spe- 
cially confers  on  any  local  authority  jurisdiction  over  the  subject 
of  gas  companies.    The  charter  further  enacts,  by  section  416: 

"It  shall  be  the  duty  of  the  board  of  public  Improvements  to  prepare  and 
to  recommend  to  the  municipal  assembly  all  ordinances  and  resolutions 
regulating  the  following  matters:  ♦  ♦  ♦  (2)  The  regulating  •  *  •  of 
streets,  •  •  ♦  and  the  making  of  all  excavations  thei-ein  for  public  pur- 
poses. •  ♦  ♦  (10)  The  laying  of  gas  pipes  and  electric  wires  underground. 
•  •  ♦  and  the  lighting  of  all  public  thoroughfares,  ♦  ♦  ♦  and  the  open- 
ing of  street  surfaces  for  the  business  of  manufacturing,  using  and  seUing 
electricity,  gas,  steam." 

It  will  thus  be  seen  that  the  board  of  public  improvements  is  char- 
ged with  the  duty  of  recommending  to  the  municipal  assembly  ordi- 
nances and  resolutions  regulating,  among  other  things,  the  laying  of 
gas  pipes  and  electric  wires  under  ground;  and  the  latter  body  is 
empowered  to  regulate  by  general  ordinance  the  opening  of  street 
surfaces  for  purposes  authorized  by  law.  Such  general  powers,  thus 
conferred,  are  in  no  way  inconsistent  with,  but  are  to  be  exercised 
in  connection  with,  the  powers  and  duties  conferred  on  the  separate 
departments  by  the  charter.  And  in  reference  to  the  department 
having  the  right  to  grant  permits  to  use  the  streets  for  gas  purposes, 
we  find  by  section  573  that  it  was  enacted : 

**The  commissioner  of  the  department  of  public  buildings,  lighting  and  sup- 
plies shall  have  cognizance  and  control  of:  •  •  •  (2)  llie  making  and 
performance  of  contracts  when  duly  authorized  hi  accord  with  the  provisions 
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of  this  act,  and  for  the  execution  of  the  same  hi  the  matter  of  furnishing  the 
dty,  or  any  part  thereof,  with  gas,  ♦  •  •  and  of  the  use  and  transmission 
of  gas  •  ♦  ♦  f or  all  purposes  in,  upon,  across,  over  and  under  all  streets. 
roads,  avenues,  parks,  public  places  and  public  buildings;  *  «  •  and  the 
frrantlng  of  the  permission  to  open  streets,  when  approved  by  the  department 
of  highways." 

By  said  charter  (section  525)  it  is  enacted  as  follows: 

'*No  removal  of  the  pavement  or  disturbance  of  the  surface  of  any  street 
for  the  purpose  of  •  ♦  •  laying  down  gas  and  water  pipes,  ♦  *  •  or 
introducing  the  same  into  buildings,  or  for  any  purpose  wliatever,  shall  be 
made  until  a  permit  is  first  had  from  the  department  of  highways.*' 

Beading  these  provisions  together,  it  is  difficult  to  avoid  the  con- 
clusion that  the  "municipal  authorities"  whose  consent  is  necessary 
fop  the  laying  of  gas  mains  in  the  streets  are  the  department  of  pub- 
lie  buildings,  lighting,  and  supplies  and  the  department  of  highways. 
This  is  an  undoubted  departure  from  the  plan  or  scheme  under  which 
the  old  government  of  the  city  was  conducted,  for  therein  the  local 
authorities  to  which  reference  is  made  in  nearly  all  prior  legislative 
acts  were  the  municipal  council  or  board  of  aldermen.  By  the  char- 
ter scheme,  the  new  legislative  body  has  special  powers  and  duties 
conferred  upon  it,  and  the  right  is  given  to  enact  general  ordinances 
affecting  subjects  which  are  specially  confided  to  distinct  and  sep- 
arate departments  of  the  city  government  The  purpose  thus  evi- 
denced is,  clearly,  to  separate  the  legislative  from  the  executive  de- 
partment, and  to  confer  upon  the  latter  the  power  necessary  to  exe- 
cute the  work  devolving  upon  each  department,  subject  only  to  the 
right  of  the  legislating  body  to  enact  general  ordinances  as  to  the 
mode  of  exercising  such  power. 

In  reaching  the  conclusion  that  the  consent  of  the  commissioners 
referred  to  is  the  consent  of  the  proper  municipal  authorities  re- 
quired by  the  transportation  corporations  law,  we  have  not  over- 
looked the  provision  in  that  act  which  gives  the  power  to  the  local 
authorities  to  exempt  the  gas  company  from  taxation  for  a  limited 
timf*,  nor  the  force  of  the  argument  based  thereon  that,  as  the  mu- 
nicipal assembly  could  alone  exempt  gas  companies  from  taxation, 
therefore  that  body  constituted  the  municipal  authorities  whose  con- 
sent is  required.  When  the  transportation  corporations  law  became 
a  law,  the  municipal  authorities  therein  referred  to  were  undoubtedly 
the  local  legislative  body  in  any  city,  town,  or  village,  and,  in  addi- 
tion to  granting  a  consent,  had  the  right  to  exempt  such  companies 
from  taxation.  Now,  however,  by  the  charter,  as  stated,  a  radical 
departure  has  been  made  in  the  distribution  of  the  powers  and  func- 
tions of  government,  and  we  are  not  to  be  controlled  in  our  con- 
struction of  the  new  charter  solely  by  an  argument  based  upon  the 
fact  that  formerly  the  same  body  was  vested  with  the  double  right 
of  granting  consent  and  of  exempting  from  taxation.  Such  an  argu- 
ment assumes  that  the  existence  of  the  language  of  the  transporta- 
tion corporations  law  renders  it  impossible  for  the  legislature  to 
enact  that  the  one  power  may  not  be  exercised  by  one  municipal  au- 
thority and  the  other  power  by  another  municipal  authority. 

We  deem  it  unnecessary  to  discuss  the  other  questions  presented, 
as  to  what  rights,  if  any,  the  respondent  company  acquired  as  the 
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•accessor  of  the  fonner  company  and  by  virtue  of  the  consent  and 
permit  which  it  had  in  the  Twenty-Fourth  ward,  thinking,  as  we  do, 
for  the  reasons  already  given,  that  the  respondent  company  has  by 
the  contract  made  with  the  department  of  public  buildings,  lighting, 
and  supplies,  which  carried  with  it  the  permit  to  use  the  street  for 
laying  gas  mains,  coupled  with  the  consent  of  the  commissioners  of 
highways,  conformed  to  the  provisions  of  the  law  entitling  them  to 
proceed  with  the  work  of  laying  mains  in  the  street  in  question.  The 
learned  judge  below  was,  therefore,  right  in  refusing  to  enjoin  the 
projected  work,  and  the  order  appealed  from  should  be  affirmed,  with 
costs. 

Order  affirmed,  with  $10  costs  and  disbursements.  AU  concurred;  IN- 
GRAHAM,  J.,  in  result,  on  the  ground  that  the  plaintiff  cannot  maintain  this 
action  as  a  taxpayer  upon  the  facts  as  they  appear. 


LINDERAL^^  et  al.  v.  AXFORD  et  al. 

(Supreme. Court,  Appellate  Division,  Second  Department    March  7,  1899.) 

1.  Assignment  for  Creditors— Validity. 

Stociv  Corporation  Law,  §  48,  prohibiting  transfers  to  a  director  for 
the  payment  of  any  debt  after  the  corporation  has  refused  to  pay  any 
obligation  when  due,  does  not  include  an  assignment  by  the  corporation 
for  the  general  benefit  of  creditors. 
8.  Same— Acknowledgment. 

A  general  assignment  for  benefit  of  creditors  Is  not  invalidated  because 
lacking  a  proper  certificate  of  acknowledgment,  where  the  proof  aliunde 
shows  that  it  was  in  fact  duly  acknowledged. 

Appeal  from  special  term,  New  York  county. 

Action  by  Lewelon  E.  Linderman  and  another,  as  trustee  under  the 
will  of  Herman  C.  Le  Roy,  deceased,  against  John  W.  Axford,  im- 
pleaded with  the  Hastings  Card  &  Paper  Company.  From  a  judg- 
ment dismissing  the  complaint,  plaintiffs  appeal.  Transferred  frona 
First  to  Second  department.     Affirmed. 

The  following  are  the  opinions  of  the  court  below  (WALTER 
LLOYD  SMITH,  J.): 

'*This  case  presents  many  novel  legal  problems,  which  are  not  of  easy  so- 
lution. A  general  assignment  made  by  a  corporation  to  the  defendant  Ax- 
foi'd  for  the  benefit  of  all  the  creditors  of  the  corporation  Is  assailed  upon  two 
grounds:  First,  as  being  in  contravention  of  section  48  of  the  stock  cor- 
poration law,  prohibiting  transfers  to  a  director,  directly  or  indirectly,  for 
the  payment  of  any  debt,  etc.,  after  the  corporation  has  refused  to  pay  any 
note  or  obligation  when  due;  second,  as  not  having  been  properly  executed. 
If  the  assignment  should  be  held  invalid  for  either  of  the  reasons  stated, 
other  questions  are  presented  as  to  the  rights  of  the  plalntiif,  which  It  wUl 
not  be  necessary  to  discuss,  by  reason  of  the  conclusion  reached  upon  the 
questions  first  presented. 

**!.  This  assignment  was  not  repugnant  to  section  48  of  the  stock  corpora- 
tion law.  The  assignee  was  neither  a  director  nor  a  stockholder  at  the  time 
•f  the  assignment  If  he  had  been,  and  had  not  resigned,  the  assignment 
would  still  be  valid,  because  it  is  not  such  a  transfer  as  Is  intended  to  be  pro- 
hibited by  the  statute.  This  is  evident  from  the  whole  context  of  the  statute. 
The  vice  aimed  at  Is  evidently  a  transfer  for  the  benefit  of  the  director  or 
stockholder.    The  trust  here  contemplated  is  one  guarded  by  statutory  regula- 
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tlons,  Which  can  as  well,  If  not  better,  be  executed  by  one  with  knowledge 
of  the  affairs  of  the  corporation  such  as  a  director  would  have.  The  transfer 
prohibited,  evidently,  Is  one  for  the  payment  of  a  debt  operating  in  the  nature 
of  a  preference.  The  subsequent  clauses  of  the  section  compelling  the  trans- 
feree to  account  therefor  to  the  creditors  or  stoclLhoiders  or  other  trustees 
of  the  corporation  i)oint  the  transfer  intended  to  be  prohibited  as  one  bene- 
flclal  to  the  transferees,  and  indicate  the  purposes  of  the  enactment. 

•*2.  Was  the  assignment  of  the  property  executed?  Section  2,  c.  46«y  Laws 
1S77,  provides  for  a  general  assignment,  and  requires,  among  other  things, 
that  it  shall  be  in  writing  and  duly  acknowledged  before  an  officer  author- 
ized to  take  acknowledgments  of  deeds.  The  certificate  of  acknowledgment 
of  the  officer  does  not  show  a  proper  acknowledgment  on  behalf  of  the  as- 
signor. The  plaintiff  claims  that,  by  reason  of  such  defect,  the  assignment 
is  rendered  void.  It  is  unnecessary  to  cite  authorities  to  the  proposition  that 
these  assignments  without  preferences  are  favored  in  law.  That  the  certificate 
is  materially  defective  I  have  little  doubt.  If  a  proper  certificate  by  the 
notary  of  the  acknowledgment  be  a  prerequisite  to  the  passing  of  title  under 
the  assignment,  the  plaintiff's  contention  must  prevail,  and  the  assignment 
be  declared  void.  But  the  statute  requires  only  that  the  assignment  shall 
be  acknowledged  by  the  assignor.  In  the  American  &  English  Bncydopsedia 
of  Law,  an  ^acknowledgment'  Is  defined  to  be  *the  act  of  one  who  has  exe- 
(*uted  a  deed  in  going  before  some  competent  officer  or  court  and  declaring 
it  to  be  his  act  or  deed.'  That  the  assignor  did  all  that  was  by  him  required 
is  shown  both  by  the  subsequent  certificate  of  the  notary  and  by  the  evidence 
upon  the  trial.  The  notary  has  improperly  certified  an  act  which  was  prop- 
erly done.  Is  his  certificate  any  part  of  the  acknowledgment  required  by  the 
fstatnte?  The  act  of  1877,  under  which  this  assignment  was  made,  is  a 
substitute  for  chapter  34S,  Laws  1860,  §  1;  and  that  section  reads  as  fol- 
lows: *Every  conveyance  or  assignment  made  by  a  debtor  for  the  creditors 
of  such  debtor  shall  be  In  writing  and  shall  be  duly  acknowledged  before  an 
officer  authorized  to  take  acknowledgments  of  deeds,  atid  the  certificate  of  such 
'irknowledgment  sTiall  be  duly  endorsed  upon  such  conveyance  or  assignment 
Itefare  the  delivertf  thereof  to  the  assignee  or  assignees  therein  named,*  It  is  a 
significant  fact  that  in  the  statute  of  1877  the. part  of  the  statute  of  1860, 
which  is  italicized  above,  is  omitted.  The  natural,  and,  I  would  almost  say, 
the  irresistible,  inference  to  be  drawn  from  that  fact  is  that  the  legislature 
intended  to  make  the  acknowledgment  the  necessary  prerequisite,  and  not  the 
c'ertification  of  that  acknowledgment.  This  seems  to  be  the  view  of  the  stat- 
ute taken  by  a  very  distinguished  Justice  in  the  Rogers  Case,  89  Hun,  161, 
35  N.  Y.  Supp.  19.  In  that  case  Justice  Brown,  In  speaking  of  this  statute, 
says:  *The  statute  of  this  state  does  not  require  the  certificate  of  acknowl- 
edgment to  appear  upon  the  assignment;  all  that  is  required  is  that  it  be 
acknowledged.'  If,  then,  this  assignment  has  been  properly  acknowledged. 
ThlB  action  must  of  necessity  fall.  If  the  indorsement  of  the  certificate  by 
the  notary  be  not  a  necessary  part  of  the  assignment,  and  if  It  be  not  a 
necessary  prerequisite  to  the  vesting  of  title  in  the  assignee,  a  proper  certifi- 
cate may  be  made  at  any  time  before  the  trial,  and,  without  a  corrected  cer- 
tificate even,  proof  may  be  made  upon  the  trial  that  the  proper  acknowledg- 
ment was  made.  Because  the  certificate  of  acknowledgment  upon  the  assign- 
ment was  incorrect,  and.  If  true.  Invalidated  the  assignment,  the  plaintiff  has 
good  reason  for  commencing  this  action.  The  complaint  must,  therefore,  be 
dismissed,  without  costs  to  either  party."  • 

Opinion  npon  reargument: 

^For  the  purposes  of  this  trial  at  special  term,  I  deem  the  law  of  the  case 
to  have  been  established  by  the  opinion  of  Justice  Beekman  written  upon  the 
decision  of  the  demurrer.  Within  that  decision,  the  action  can  be  maintained 
only  as  an  action  of  sequestration.  The  assets  of  the  corporation  are  now 
neing  distributed  by  the  agent  of  the  corporation  with  security,  under  legal 
soipervision,  in  exactly  the  same  manner  as  If  distributed  under  direction  of 
the  court  through  its  receiver.  No  reason  appears  In  the  evidence  why  the 
plaintiff  will  not  be  fully  protected  In  such  distribution,  or  that  he  has 
any  need  of  the  equitable  interposition  of  this  court.    This  case  was  first 
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decided  upon  the  ground  that,  while  an  acknowledgment  was  necessary  to 
pass  title,  the  presence  of  a  certificate  of  acknowledgment  was  not  a  pre- 
requisite. This  was  based  In  part  upon  the  authority  of  Rogers  v.  Pell  (35 
N.  Y.  Supp.  17),  in  the  Second  department  Since  the  decision  was  announced, 
however,  that  case  has  been  reversed  by  the  court  of  appeals  (49  N.  E.  75). 
This  motion  for  a  reargument  is  made  upon  the  declaration  of  the  law  con- 
tained in  that  decision.  All  that  is  there  decided  is  that  a  certificate  of 
acknowledgment  defective  in  form,  in  that  from  the  recited  venue  of  the 
instrument  it  appeared  to  have  been  executed  without  the  Jurisdiction  of  the 
officer  who  executed  It,  may  be  sustained  by  proof  of  the  fact  that  the  instru- 
ment was  executed  within  the  proper  Jurisdiction.  The  opinion  assumes  that 
the  venue  is  an  essential  part  of  the  certificate.  Inasmuch  as  the  proof  shows 
that  the  acknowledgment  in  the  case  at  bar  was  properly  made,  though  im- 
properly certified,  the  decision  would  seem  to  be  an  authority  for  the  con- 
clusion first  reached  herein,  holding  valid  the  assignment.  If  the  opinion 
contains  propositions  of  law  inconsistent  with  the  decision  actually  made,  it 
must  in  such  respect  be  disregarded.  Without  attempting  to  reconcile  the 
apparent  conflict,  I  am  unable  to  see  such  a  substantial  difference  In  the  cor- 
rection of  the  certificate  of  acknowledgment  there  allov«red  to  be  made,  and 
the  correction  here  asked  to  have  allov«red,  as  to  take  this  case  out  of  the 
authority  of  that  decision.  This  conclusion,  too,  is  in  harmony  with  the  gen- 
eral policy  of  the  law  not  to  charge  a  party  with  the  mistake  of  a  public  of- 
ficer, especially  where  the  rights  of  bona  fide  holders  are  not  involved.  De- 
fendant may,  therefore,  present  a  decision  in  accordance  with  the  conclusion 
heretofore  Indicated." 

Argued  before  GOODRICH,  P.  J.,  and  CXJLLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Edmund  L.  Baylies  (Weaker  F.  Taylor,  on  the  brief),  for  appellants. 
Ralph  S.  Rounds,  for  respondent  Axford. 

PER  CURIAM.  We  think  this  case  was  properly  disposed  of  at  the 
special  term,  upon  the  gi*ounds  set  forth  in  the  two  opinions  of  Mr. 
Justice  WALTER  LLOYD  SMITH.  We  concur  in  his  conclusions  that 
the  general  assignment  made  to  the  respondent  Axford,  for  the  bene- 
fit of  the  creditors  of  the  corporation,  was  not  in  contravention  of  the 
provisions  of  section  48  of  the  stock  corporation  law,  or  invalidated  by 
reason  of  lacking  a  proper  certificate  of  acknowledgment,  so  long  as 
the  proof  showed  that  it  was  in  fact  duly  acknowledged  as  required 
by  law.  We  deem  it  unnecessary  to  add  anything  to  what  he  has 
said,  except  one  observation  in  regard  to  the  decision  in  Rogers  v. 
Pell,  154  N.  Y.  518,  531,  49  N.  E.  75,  as  applicable  to  the  second 
branch  of  the  case.  It  seems  to  us  that,  while  there  is  much  in  the 
opinion  to  the  effect  that  an  insufficient  certificate  of  acknowledgment 
is  fatal  to  the  validity  of  a  general  assignmenrt,  the  decision  actually 
made  by  the  court  of  appeals  was  that  an  assignment  may  be  upheld, 
notwithstanding  the  insufficiency  of  such  a  certificate  on  its  face, 
by  proof  aliunde  that  the  instrument  was  duly  acknowledged. 

Judgment  affirmed,  with  costs. 
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LAFOND  et  al.  t.  LASSERE. 

(Supreme  Court,  Special  Term.  New  Yorlc  County.    January,  1809.) 

1.  Plkadihg — Counterclaims. 

Failure  to  designate  defenses  as  counterclaims,  where  nothing  is  shown 
to  indicate  that  the  pleader  intended  to  set  up  a  counterclaim  as  such,^ 
the  answer  being  defined  merely  as  a  defense,— precludes  defendant  from 
insisting  that  he  has  set  up  a  counterclaim. 

2.  Right  to  Accounting. 

An  allegation  that  defendant  was  engaged  as  an  agent  to  sell  on  com- 
mission, and  that  certain  commissions  earned  by  him  are  due  and  unpaid, 
does  not  entitle  him  to  an  accounting. 
8.  Sams. 

Allegations  of  defendant  that  he  was  an  agent  to  sell  on  commission, 
and  that  he  has  suffered  damage  by  reason  of  the  shipment  to  him  of 
unmerchantable  goods,  and  by  the  principal's  refusing  to  ship  him  goods 
according  to  their  contract,  and  seeking  to  recover  moneys  disbursed  by 
him  in  the  prosecution  of  the  principal's  business,  do  not  present  matters 
of  equitable  cognizance,  so  as  to  Justify  an  accounting. 

Action  by  Gustav  Lafond  and  others  against  Jules  Lassere.  Motion 
by  defendant  for  judgment  for  lack  of  a  reply  to  new  matter  set  up 
in  the  answer.    Denied. 

A.  Pupber,  for  plaintiffs. 
Willoughby  B.  Dobbs,  for  defendant 

800TT,  J.  The  defendant  moves  for  judgment  against  the  plain- 
tiffs for  tie  relief  demanded  in  the  answer,  and  upon  the  counter- 
claims set  up  by  the  answer,  and  for  an  interlocutory  judgment 
directing  that  an  accounting  be  had  between  the  parties.  The  com- 
plaint is  in  the  usual  form  for  goods  sold  and  delivered  to  the  de- 
fendant. The  answer  puts  in  issue  the  material  allegations  of  the 
complaint,  and  then  sefs  up  much  new  matter  by  way  of  defense.  To 
this  new  matter  the  plaintiffs  have  not  replied,  and  the  defendant 
makes  this  motion  upon  the  theory  that  his  several  defenses  consti- 
tute counterclaims,  and  that  the  lack  of  a  reply  thereto  entitled  him 
to  an  immediate  judgment.  An  examination  of  the  answer  shows 
that  none  of  the  defenses  set  up  therein  are  designated  as  "counter- 
claims," and  there  is  nothing  to  indicate  that  the  pleader  intended 
or  understood  when  he  drew  the  answer  that  he  was  setting  up  what 
is  known  to  our  practice  as  a  "counterclaim."  A  clear  distinction 
exists  between  a  defense  and  a  counterclaim,  and,  when  a  defense  is 
intended  as  a  counterclaim,  it  should  be  explicitly  so  stated  in  the 
answer,  so  as  to  advise  the  plaintiff;  and  when  the  defendant  defines 
his  answer  as  a  "defense,"  and  it  is  uncertain  whether  a  counterclaim 
is  intended,  he  is  not  in  a  position  to  insist  that  he  has  actually  set 
up  a  counterclaim,  and  the  answer  should  be  construed  and  consid- 
ered as  a  defense.  Association  Co.  v.  Cuyler,  75  N.  Y.  511.  It  is 
by  this  rule  that  the  answer  in  the  present  case  must  be  construed, 
and,  being  so  construed,  no  reply  was  required  on  the  part  of  the 
plaintiffs.  All  the  new  matter  alleged  in  the  answer  is  deemed  as 
controverted  by  the  plaintiffs.    Code  Civ.  Proc.  §  522. 

Neither  is  the  defendant  entitled  to  an  interlocutory  decree  for  an 
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iccounting.  He  alleges  that,  under  an  agreement  between  himself 
and  plaintiffs,  he  was  engaged  as  their  agent  to  sell  wines  for  theia 
upon  commission,  and  that  certain  commissions  earned  by  him  under 
this  contract  remain  due  and  unpaid.  This  allegation  does  not  en- 
title him  to  an  accounting  in  equity  (Smith  v.  Bodine,  74  N.  Y.  30). 
but  merely  to  an  action  at  law  to  recover  whatever  comimissions  may 
be  due  to  him.  The  other  defeixses  consist  of  allegations  that  the 
defendant  has  suffered  damage  by  reason  of  the  shipment  to  him  of 
unmerchantable  goods,  by  reason  of  plaintiffs'  violation  of  their  con- 
tract and  their  refusal  to  ship  him  goods,  and  for  moneys  disbursed 
by  defendant  in  the  prosecution  of  plaintiffs'  business  and  in  the 
attempt  to  sell  their  wares.  None  of  these  defenses  present  matters 
of  equitable  cognizance,  or  justify  a  judgment  for  an  accounting,  l^e 
motion  must  be  denied,  with  f  10  costs. 
Motion  denied,  with  f  10  costs. 


BPENCER  et  al.  v.  SPENCER  et  al. 
OSupreme  Court,  AppeUate  Division,  Second  Department.    March  7,  1889.) 

1.  Wills—Trdsts— Legacy— Dower. 

A  will  directed  the  executors  to  set  aside  resOty  sufficient  to  yield  a 
certain  annual  income,  and  to  pay  the  rents  and  profits  up  to  this  amount 
to  the  testator's  widow  during  life,  in  lieu  of  dower;  balance  of  the  in- 
come, if  any,  to  go  to  the  remainder-men.  Hdd,  that  the  corpus  of  the 
estate  was  not  liable  for  the  widow's  legacy. 

2.  Same— Accumulations. 

The  trustees  could  not  retain  a  surplus  of  one  year  to  make  good 
deficiencies  of  subsequent  years,  since  Real  Property  Laws,  §  51,  makes 
Told  all  directions  for  accumulations  of  rents,  except  during  minority 
of  legatees. 

S.  Same— Commissions. 

Where  trustees  for  nine  successive  years  rendered  their  accounts  to 
the  beneficiaries  without  claim  for  commissions,  and  paid  over  the  whole 
income,  they  cannot  recover  commissions  on  the  income. 

4.  Same. 

A  trustee  is  not  entitled  to  commissions  on  personalty  applied  to  the  im- 
provement of  realty,  where  he  may  sell  the  realty,  since,  if  he  should  sell, 
he  would  secure  commissions  on  the  whole,  including  the  personalty 
put  into  it 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  Augustus  Spencer  and  others,  trustees  under  the 
will  of  Lorillard  Spencer,  deceased,  against  Sarah  Giiswold  Spencer 
and  another.  A  judgment  was  entered  on  the  report  of  a  referee, 
and  defendants  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  B.iRTLETT, 
HATCH,  and  WOODWARD,  JJ. 

J.  Frederic  Kernochan,  in  pro.  per.,  as  administrator  of  James  P. 
Kernochan. 
John  E.  Parsons,  for  appellant  Sarah  Griswold  Spencer. 
John  L.  Cadwalader,  for  respondents  Lorillard  Spencer  and  another*. 
Howard  C.  Tracy,  for  plaintiff  respondents. 
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J.  Hayhew  Wainwright,  for  respondent  guardian  ad  litem. 
Henry  H.  Man,  for  respondent  Eleanora  L.  S.  Cenci. 

CULLEN,  J.  This  action  was  brought  by  the  trustees  under  the 
win  of  Lorillard,  Spencer,  deceased,  for  a  construction  of  certain  parts 
of  said  will,  and  for  an  accounting.  The  only  questions  raised  on  this 
appeal  are  the  rights  of  Sarah  G.  Spencer,  the  widow  of  the  testator, 
nnder  the  trust  created  iik  her  favor,  and  the  claim  of  J.  Frederic 
Kernochan,  as  administrator  of  James  P.  Kernochan,  a  deceased 
trustee  under  the  will,  to  commissions.  The  trust  in  favor  of  Mrs. 
Spencer  was  created  by  the  following  clause  of  the  will: 

"Second.  If  my  beloved  wife,  Siirah  Grlswold  Spencer,  survives  me,  I  direct 
and  empower  my  said  executors,  forthwith  upon  my  decease,  to  set  apart  a 
certain  portion  of  my  real  estate,  which  shall  be  amply  sufficient,  in  their 
Judgment,  to  yield  at  all  times  a  yearly  net  Income  of  twenty-ilve  thousand 
($25,000)  dollars  in  gold,  which  said  portion  I  hereby  give  and  devise  to  my 
said  executors,  in  trust,  however,  to  let,  lease,  manage,  and  improve,  and  re- 
ceive the  rents.  Issues,  and  profits  thereof,  and  to  pay  the  net  income  thereof, 
up  to  twenty-five  thousand  doUars  ($25,000)  per  annum  in  gold,  or  its  equiv- 
alent, to  my  said  beloved  wife,  during  her  life,  in  equal  quarterly  paymenta, 
against  her  receipt  in  duplicate,  and  the  balance,  if  any.  of  said  net  income 
to  the  persons,  share  and  share  alilse,  per  stirpes,  and  not  per  capita,  wh* 
sliall  during  her  life  be  presumptively  entitled  to  take  the  portion  so  held  ia 
trust,  on  expiration  of  said  trust,  as  hereinafter  in  this  section  provided.  And 
I  declare  that  the  provision  in  this  section  made  for  my  beloved  wife  is  iu> 
tended  to  be  in  lieu  and  bar  of  all  dower  and  thirds,  and  all  other  clalm« 
on  her  part  against  my  estate.'' 

Under  this  instruction  the  executors  set  apart  certain  real  property 
of  the  testator,  which  they  deemed  reasonably  certain  to  produce  at 
all  times  an  annual  income  in  excess  of  f  25,000.  The  testator  died 
in  January,  1888,  and  the  real  estate  was  set  aside  for  the  trust  ia 
favor  of  the  widow  in  about  November  of  that  year.  During  the  first 
five  or  six  years  the  trust  estate  produced  a  net  annual  income  not 
only  sufficient  to  pay  the  widow's  annuity  of  f  25,000,  but  to  create  ia 
addition  thereto  an  annual  surplus  of  about  f5,000.  During  the 
years  ending  May  1, 1896,  and  May  1, 1897,  the  net  income  was  insuffi- 
cient to  pay  the  widow's  annuity;  the  aggregate  deficiency  during 
those  two  years  being  about  f  2,000.  At  the  commencement  of  the 
action  the  trustees  had  divided  all  of  the  surplus  income  among  the 
parties  entitled  thereto,  except  the  sum  of  about  f  4,000,  which  they 
had  on  hand.  The  widow  claimed  before  the  referee  that  the  trustees 
should  be  directed  to  retain  any  surplus  of  income  that  they  might  re- 
ceive, for  the  purpose  of  applying  the  same  to  making  good  any  de- 
ficiency of  income  that  might  thereafter  arise;  and  she  also  claimed 
that  her  annuity  should  be  made  good,  if  necessary,  out  of  the  prin- 
cipal or  corpus  of  the  trust  estate.  Both  those  claims  the  referee 
decided  adversely  to  the  widow. 

It  goes  without  saying  that  the  provision  made  to  a  widow  in  iien 
of  dower  is  to  be  construed  most  favorably  to  her.  Such  a  provision 
is  not  a  mere  gratuity,  nor  merely  dependent  on  moral  claims  for  its 
support.  It  is  given  for  a  valid  consideration, — the  release  of  dower. 
In  the  present  case,  too,  it  is  apparent  that  the  dominant  intention 
of  the  testator  was  that  the  widow  should  receive  f25,000  in  gold 
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annually.  Therefore  the  court,  to  carry  out  the  intention  of  the 
testator  and  the  rule  of  law,  sl&ould  construe  this  provision  of  the 
will  beneficially  to  the  widow  so  far  as  possible.  But,  while  we  may 
resolve  every  doubtful  question  or  ambiguous  expression  in  favor  of 
the  widow,  there  is  a  limit  beyond  which  we  cannot  go.  We  cannot 
make  a  new  will  for  the  testator,  even  if  we  believe  that,  had  he  fore- 
seen the  contingency  which  has  arisen,  he  would  have  changed  his 
testamentary  dispositions;  nor  can  we  pervert  the  meaning  of  the 
plain  language  of  his  will.  There  is  no  ground  on  which  we  can 
hold  that  the  provision  in  favor  of  the  widow  is  a  demonstrative  legacy 
of  f 25,000.a  year,  and  therefore  the  decision  in  Pierrepont  v.  Edwards, 
25  N.  Y.  128,  has  no  application  here.  The  testator  has  not  given 
his  widow  f25,000  a  year  at  all.  He  has  merely  given  her  the  net 
rents  and  profits  of  a  trust  estate,  up  to  the  sum  of  f  25,000  per  annum. 
The  will  seems  to  have  been  very  carefully  drawn  by  some  one  who 
knew  thoroughly  the  law  of  this  state.  Had  the  draftsman  the  case 
of  Pierrepont  v.  Edwards  before  him,  and  his  effort  been  directed  espe- 
cially to  take  the  present  will  without  the  rule  of  that  case,  we  do 
not  see  how  he  could  have  adopted  language  better  fitted  for  the  pur- 
pose, unless  he  had  said,  bluntly,  "Pierrepont  v.  Edwards  shall  not 
apply  to  this  will."  In  Delaney  v.  Van  Aulen,  84  N.  Y.  16,  speaking 
of  the  question  whether  an  annuity  given  out  of  the  rents  and  profits 
could  be  paid  out  of  the  corpus  of  the  estate,  Judge  Folger  said: 

"Indeed,  it  may  now  be  said  that  there  is  no  principle  whatever  involved 
in  these  cases,  save  to  ascertain  what  Is  the  testator's  intention,  and  to  carry 
that  intention  into  effect." 

But  it  must  be  remembered  that  in  that  case  the  gift  was  of  an 
annuity,  and  the  executors  were  directed  to  pay  the  legatee  a  specific 
sum  per  year.  In  this  case,  though  we,  in  our  previous  discussion, 
have  used  the  term  "annuity,"  as  a  matter  of  convenience,  there  is 
in  fact  no  annuity  at  all,  but  a  gift  of  rents  and  profits  up  to  a  speci- 
fied sum.  This  seems  so  plain  to  us  as  to  forbid  elaboration,  and  we 
are  of  opinion  that  the  decision  of  the  learned  referee  in  this  respect 
was  correct. 

The  deterinination  of  the  other  question,  as  to  the  right  or  duty  of 
the  trustees  to  retain  the  surplus  of  good  years  to  guard  against  a  de 
ficiency  in  the  income  of  bad  years,  is  involved  in  more  doubt;  The 
direction  of  the  will  is  not  to  pay  the  annual  rents  and  profits  of  each 
year,  up  to  the  sum  of  $25,000,  to  the  widow,  but  to  pay  her  the  net 
income,  up  to  $25,000  a  year,  during  her  life;  payment  to  be  made 
quarterly.  The  intent  of  the  testator  was  that  durii^  her  life  the 
widow  should  receive  in  the  aggregate  an  amount  equal  to  the  multiple 
of  f 25,000  by  the  number  of  years  she  might  live,  so  far  as  the  I'enta 
and  profits  of  the  trust  estate  should  produce  that  sum.  In  our  opin- 
ion, the  terms  of  the  will  itself  will  justify  this  interpretation;  and, 
even  if  the  interpretation  be  doubtful,  the  doubt  should,  under  the 
rule  already  stated,  be  resolved  in  favor  of  the  widow.  We  do  not 
look  upon  the  direction  to  divide  the  surplus  among  the  persons  pre- 
sumptively entitled  to  the  corpus  of  the  trust  estate  on  the  expira- 
tion of  the  trust  as  evidencing  any  intent  on  the  part  of  the  testator 
to  make  such  persons  the  special  objects  of  his  bounty.     The  pro- 
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vigion  of  the  wiU  disposes  of  the  sarplas  in  exactly  the  same  manner 
as  the  statute  would  have  disposed  of  it,  had  there  been  no  such  pro- 
\i8ion  in  the  will.  Its  terms  are  borrowed  from  the  statute,  and  its 
insertion  was  doubtless  the  mere  desire  of  a  careful  lawyer  to  avoid 
even  the  appearance  of  intestacy.  We  think  it  clear  that,  in  case  of 
deficiency  in  any  year,  such  deficiency  should  be  made  good  out  of  the 
surplus  of  succeeding  years.  Stewart  v.  Chambers,  2  Sandf.  Ch.  392; 
Ck>chrane  v.  Walker,  4  Dem.  Sur.  164;  In  re  Chauncey,  119  N.  Y. 
77,  23  N.  E.  448.  The  learned  counsel  for  the  widow  contends  that 
the  principle  of  the  cases  cited — ^that  the  surplus  of  one  year  can  be 
applied  to  the  deficiency  of  a  preceding  year — logically  requires  or 
justifies  the  retention  of  such  surplus  as  security  against  deficiencies 
that  may  dccur  in  the  future.  If  the  right  to  retain  the  surplus  de- 
pended solely  on  the  will  of  the  testator,  we  are  not  prepared  to  deny 
the  correctness  of  this  proposition,  at  least  within  limits.  But  we 
are  here  met  with  the  statutory  law  of  this  state  on  the  subject  of 
accumulations.  All  directions  for  accumulations  of  rents  and  profits 
of  real  property  are  void,  except  during  the  minority  of  an  infant,  and 
for  his  benefit.  Real  Property  Law,  §  51.'  In  Dodge  v.  Pond,  23 
N.  Y.  69,  the  testator  placed  the  bulk  of  his  estate  in  trust,  and  gave 
legacies  payable  in  the  future  in  such  a  manner  that  it  was  appai'ent 
that  he  anticipated  the  payment  of  these  l^acies  out  of  the  income. 
It  was  held  that  the  executors  could  not  retain  or  accumulate  surplus 
income  for  the  purpose  of  paying  these  legacies,  but  that  such  sur- 
plus every  year  must  be  distributed  among  the  persons  entitled  to 
it  under  the  statute.  We  assume  that  there  is  a  limit  beyond  which 
the  doctrine  forbidding  accumulations  cannot  be  carried.  We  do  not 
suppose  that,  the  very  day  income  is  received,  it  must  be  paid  over 
to  or  distributed  among  the  beneficiaries,  and  that  no  amount  can 
be  retained  for  any  time,  however  short,  with  which  to  pay  a  charge 
certain  to  accrue  in  the  immediate  future.  In  this  city,  taxes  are 
payable  towards  the  end  of  the  year,  and  they  always  equal  a  large 
portion  of  the  rent  of  real  estate.  Any  prudent  trustee  would  retain 
a  certain  part  of  the  income  received  during  the  early  portion  of  the 
rear  to  meet  the  charge  that  was  sure  to  come  at  its  end.  The  same 
is  true  of  repairs.  The  cost  of  a  repair  which  it  was  reasonably 
certain  would  become  necessary  in  a  short  time  might  well  be  appor- 
tioned over 'some  period  of  time,  as  depreciation  of  the  property, 
and  a  fund  might  be  accumulated  to  defray  the  cost  when  it  would 
be  incurred.  Some  discretion  must  be  left  to  the  trustee  in  such 
matters,  and  his  action,  fairly  taken  in  good  faith,  in  the  retention 
of  rents  for  the  purposes  indicated,  would  not  be  held  to  create  ac- 
cumulations against  the  statute.  But  no  such  case  is  presented  here. 
The  evidence  taken  by  the  referee  is  not  before  us  on  this  appeal, 
the  appeal  having  been  taken  on  the  judgment  roll.  The  only  ques- 
tion we  have  before  us  on  this  record  is  the  broad  one,  whether  the 
trustees  have  the  right  to  retain  present  surplus  against  the  possi- 
bility of  future  deficiency.  Under  the  statute,  and  the  authority  of 
the  Phelps  Case,  the  trustees  could  not  retain  and  accumulate  the 
income  of  the  present  year  to  pay  a  legacy  of  |25,000  to  the  widow 
10  years  hence.    We  cannot  see  that  they  have  any  greater  right  to 
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retain  the  surplns  to  meet  a  possible  deficiency  in  such  a  legacy 
the  application  of  the  income  of  that  year. 

The  facts  relating  to  the  claim  of  the  late  Mr.  Kernochan  for 
missions  are  briefly  these:  Annually,  he,  with  his  associates 
other  trustees,  rendered  to  the  beneficiaries  an  account  of  the  in< 
of  their  respective  trusts  for  the  year,  and  paid  over  to  then 
whole  net  income  as  it  appeared  by  these  accounts.  The  le 
referee  allowed  the  estate  of  Mr.  Kernochan  one-half  commissio 
the  personalty  included  in  the  corpus  of  the  trusts,  but  denied  t 
commissions  on  the  annual  income  received  and  paid  over,  e 
during  the  portion  of  the  year  in  which  Mr.  Kernochan  died, 
held  that  the  deceased  trustee,  by  failing  to  retain  his  commjsi 
and  by  paying  over  the  whole  income  to  his  cestui  que 'trust 
waived  all  claims  to  commissions  on  that  income.  The  learned 
sel  for  the  estate  of  the  deceased  trustee  contends  that  this  ruli 
erroneous.  He  asserts  that  the  original  rule  was  that  trustees 
only  take  their  commissions  when  they  were  fixed  by  judicial  d 
(Wheelwright  v.  Wheelwright,  2  Redf.  Sur.  501);  that,  thougl 
rule  has  been  relaxed  in  favor  of  the  trustee,  so  that  where  1: 
nually  accounts  to  his  cestui  que  trust  for  the  income  of  the  yeai 
pays  it  over,  he  may  take  commissions  without  judicial  order 
he  has  the  right  to  await  the  settlement  of  his  accounts  and  the 
ment  of  the  court  before  he  makes  his  claim  for  commissions, 
entirely  agree  in  this  proposition,  but  it  does  not  help  this  appe 
The  difficulty  in  his  case  is  not  that  he  did  not  take  his  commie 
each  year  from  the  income,  but  that  he  paid  over  the  whole  ii 
to  the  beneficiary.  He  was  not  put  to  the  alternative  of  either  t 
his  commissions,  or  paying  their  amount  to  the  beneficiary.  ' 
was  a  third  course  open  to  him.  That  was  to  retain  the  amou 
his  conmiissions  in  tiie  trust.  The  income  was  the  sole  fund 
which  the  trustee's  commissions  were  payable.  He  could  no 
paying  over  to  the  cestui  que  trust  the  amount  of  the  commit 
in  one  year,  create  a  charge  or  lien  on  the  income  of  the  benef 
in  future  years.  The  interest  of  the  beneficiary  in  the  rents 
profits  was  by  the  express  terms  of  the  statute  incapable  of  ant 
tion  or  assignment;  and  neither  the  acts  of  the  trustees  nor  o 
cestui  que  trust  could  avoid  this  provision.  We  do  not  mean  t 
that  this  rule  is  to  be  carried  so  far  as  to  exclude  the  possi 
of  any  unintentional  error  resulting  in  an  overpayment  in  one 
being  corrected  in  the  next.  But  in  this  case  the  trustees  ha^ 
nine  successive  years  rendered  their  accounts  to  the  benefle 
without  claim  for  commissions,  and  have  paid  over  the  whole  n 
come.  By  this  course  thev  have  lost  the  right  to  commissiona 
cox  V.  Meeker,  95  N.  Y.  528. 

A  further  claim  is  made  by  the  counsel  for  the  deceased  tr 
that  he  is  entitled  to  full  commissions  on  some  f 60,0(H)  of  perso 
which  was  applied  to  the  improvement  of  the  real  estate  in  the 
He  concedes  the  general  rule  that  a  mere  change  in  the  invesi 
of  the  corpus  of  the  trust  estate  is  not  a  paying  out,  so  as  to  e: 
the  trustee  to  commission  on  such  investment.  He  contends, 
ever,  that  a  different  rule  applies  here,  because  the  personalty 
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been  applied  to  the  improYement  of  the  real  estate.  He  ar^es 
that,  as  the  real  estate  will  go  to  the  remainder-men  under  the  will, 
the  trustees  can  get  no  commissions  on  the  principal  or  corpus  of 
the  estate  at  the  expiration  of  the  trust  term,  and  that,  therefore, 
they  must  be  entitled  to  such  commissions  when  the  personalty 
was  applied  to  the  realty,  or  forever  lose  them.  We  are  not  willing 
to  concede  that  at  the  expiration  of  the  trust  term  the  trustees  might 
not  have  a  lien  on  the  real  estate  for  their  commissions  on  the  per- 
sonalty that  had  gone  into  the  real  estate.  Certainly  they  would  be 
entitled  to  take  such  commissions  from  any  other  personalty  belong- 
ing to  the  corpus  of  the  trust.  However  that  may  be,  in  this  case 
the  trustees  are  empowered  to  make  sale  of  the  realty.  If  they 
should  do  so,  at  the  end  of  the  trust  they  would  receive  full  com- 
missions on  the  sum  realized  on  the  sale,  which  would  include  the 
amount  of  any  improvements  which  had  been  made  on  the  property 
from  the  personalty.  We  think,  therefore,  that  in  this  case,  at  least, 
the  trustees  were  not  entitled  to  this  commissioa 

The  judgment  appealed  from  should  be  affirmed,  with  costs  to  all 
parties  to  be  paid  out  of  the  estate.    All  concur. 


(26  Misc.  Rep.  61.) 

GOULD  v.  EDISON  ELECTRIC  ILLUMINATING  CO.  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  New  York  County.    January,  1899.) 

BuFREME  Court— Restraining  Procbbdings  in  Inferior  Court. 

PlalntiflF  commenced  an  action  against  defendant  in  the  municipal  court 
to  recover  statutory  penalties  for  refusing  to  furnish  electric  light,  and 
subsequently  he  instituted  suit  in  the  supreme  court  to  compel  defendant 
to  restore  an  electric  connection  between  its  mains  and  his  premises,  to 
furnish  lights,  and  for  damages.  Defendant,  in  the  latter  court,  moved 
for  an  interlocutory  order  staying  the  prosecution  in  the  former.  Hdd, 
that  the  motion  must  be  denied,  since  the  restraining  power  of  the  su- 
preme court  in  a  litigation  is  confined  to  proceedings  affecting  the  action 
in  which  the  restraining  order  is  sought 

Action  by  Benjamin  A.  Gould  against  the  Edison  Electric  Dlu- 
minating  Company  of  New  York.  Motion  by  defendant  to  restrain 
plaintiff  from  prosecutii^  an  action  against  it  in  the  municipal  court 
of  New  York  City  to  recover  statutory  penalties  for  refusing  to  fur- 
nish electric  light.    Denied. 

Frederick  W.  Longfellow,  for  plaintiff. 
Eaton  &  Lewis,  for  defendant. 

BTJSSELL,  J.  The  defendant  company  seeks  an  interlocutory  or- 
der staying  the  plaintiff  from  prosecuting  an  action  against  the  defend- 
ant in  the  municipal  court  of  the  city  of  New  York,  borough  of 
Manhattan,  to  recover  f 250  statutory  penalties  for  refusing  to  fur- 
nish electric  light.  This  action  in  the  supreme  court  was  brought 
by  the  same  plaintid  to  compel  the  defendant  to  restore  the  electric 
connection  between  its  mains  on  Madison  avenue  and  the  premises 
of  the  plaintiff,  to  furnish  electric  light,  and  for  damages.  The  de- 
fendant's theory  is  that  the  court  has  power  to  stay  a  proi^eeding^ 
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by  one  of  the  parties  to  the  litigation  in  another  and  inferior  fo 
where  the  substantial  rights  of  tiie  parties  can  be  determined  b^ 
•nit  brought  in  the  supreme  court. 

There  is  some  question  as  to  the  right,  under  the  scope  of  the 
plaint  in  this  action,  of  the  plaintiff  to  recover  for  a  penalty  accr 
•ubsequent  to  the  commencement  of  this  action.  But,  indepeu 
«f  any  question  as  to  the  power  of  this  court  to  award  compensi 
by  way  of  damages  or  penalties,  as  well  as  equitable  relief,  a  d 
mination  must  b^  had  first  as  to  the  right  of  this  court,  on  mi 
of  the  defendant,  to  stay  proceedings  in  the  other  court.  The  i 
locutory  order  is  not  sought  upon  the  theory  of  an  injunction; 
do  the  statutory  provisions  fo»  an  injunction  apply.  The  wr 
injunction  is  abolished,  and  the  order  for  an  injunction  provide 
the  Code  of  Civil  Procedure  applies  to  a  remedy  during  the  pend 
of  the  action  sought  by  the  plaintiff.  Code  Civ.  Proc.  §  603  et 
The  inherent  power  of  the  court  is  claimed  by  the  defendant  com 
to  cover  the  relief  asked  for. 

Ordinarily,  the  interlocutory  orders  in  an  action  are  made  w 
positive  provisions  of  statutory  law,  or  come  from  the  incidi 
power  of  the  court  to  provide  for  emergencies  arising  within 
•cope  of  the  litigation  in  the  action  wherein  the  order  is  ai 
The  pendency  of  the  suit  for  penalties  in  the  municipal  court  i 
manner  controls  or  affects  the  procedure  in  this  action,  and  the 
can  here  be  granted  only  upon  the  theory  that  the  court  has  j 
supervisory  power  over  the  actions  of  the  plaintiff,  because  he 
party  to  the  present  litigation.  Conceding  that  his  conduct  w 
present  action  is  within  the  view  and  jurisdiction  of  this  court, 
ean  his  conduct  in  another  forum,  even  in  relation  to  subject-ma 
of  litigation  connected  with  the  affairs  out  of  which  this  control 
arose,  be  made  the  occasion  of  a  right  to  restrain  him  in  his  pra 
ing  in  the  other  forum?  There  is  no  issue  here  arising  upon 
pleadings  which  seeks  to  prevent  his  exercise  of  any  privilege  oi 
gation  in  the  municipal  court,  so  that  the  assumed  power  to  res 
him  from  proceeding  in  that  court  is  extrinsic  to  the  subject-mi 
of  this  controversy.  I  am  of  the  opinion  that  the  restraining  p 
even  of  the  supreme  court,  in  a  litigation,  is  confined  to  the  rem 
afforded  to  the  plaintiff  in  an  equitable  action,  as  by  way  of  in 
tion,  or  to  the  party  initiating  a  special  proceeding,  as  a  writ  of 
hibition,  or  to  those  proceedings  affecting  the  litigation  in  the  a< 
in  which  the  restraining  order  is  sought,  and  that  action  alone. 
Deyo  V.  Morss  (Sup.)  14  N.  Y.  Supp.  841;  Salt  Co.  v.  Keating  (I 
16  X.  Y.  Supp.  795;  Railway  Co.  v.  Ramsey,  45  N.  Y.  637,  653. 
only  cases  cited  to  me  by  counsel  for  the  defendant  as  justifying 
exercise  of  this  power  on  the  motion  of  the  defendant  are  Cushm; 
Leland,  93  N.  Y.  652,  and  Isear  v.  Daynes,  1  App.  Div.  557,  37  J 
iSnpp.  474.  In  the  first  of  these  cases  the  order  staying  procee< 
in  the  superior  court  action  was  made  upon  the  application  ol 
plaintiff  in  the  action  in  this  court,  and  the  court  of  appeals  allud 
the  order  as  an  injunction  order  not  reviewable  in  the  court  o 
pealfi.  In  the  case  of  Isear  v.  Daynes  the  appellate  division  in 
department  denied  the  right  of  defendants  to  have  actions  consol 
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ed.  I  do  not  overlook  the  expresaion  in  the  opinion  of  Mr.  Justice 
Patterson  that  the  proper  practice  was  for  the  defendants  to  move  to 
stay  the  trial  of  the  district  court  action,  and  that  there  is  abundant 
power  in  this  court  to  direct  such  a  stay;  citing  Cushman  v.  Leland, 
supra.  It  will  be  readily  seen  that  the  question  of  a  stay  was  not  one 
presented  to  the  court,  and  that  decision  was  not  intended  to  be  de- 
cisive at  all  of  the  merits  of  a  motion  for  a  stay  which  the  appellate 
tema  directed  should  be  heard  at  the  special  term  if  the  moving  party 
so  desired.  Even  if  the  power  existed  to  stay  proceedings  in  another 
forum,  independently  of  the  issues  raised  in  the  action  in  which  the 
motion  was  made,  only  a  case  of  extreme  emergency  should  justify 
the  exercise  of  such  a  power,  which  rests,  if  at  all,  upon  the  right  to 
interfere  with  conduct  of  a  party  in  another  litigation,  and  which  has 
no  well-defined  limits,  unless  those  limits  are  confljied  as  indicated  in 
this  opinion. 
Motion  denied,  with  f  10  cost& 


PATTERSON  v.  HOCHSTER. 

(Supreme  Ck>nrt,  Appellate  Division,  Second  Department    March  7,  1899.) 

L  DKCI.ARATI0N8— Res  Gest^— Evidence. 

In  an  action  for  injury  sustained  by  falling  into  an  open  coal  bole,  the 
declaration  of  tbe  injured  person  at  tbe  time  tbat  his  leg  was  in  the 
scuttle  hole,  and  was  brolcen,  is  admissible  as  res  gestae. 
2.  Samb— Effect— Negligence. 

Without  further  evidence  that  the  hole  was  uncovered,  such  declaration 
is  insufficient  to  justify  a  finding  that  the  defendant  either  left  the  hole 
open  or  insecurely  covered. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Bridget  Patterson,  as  administratrix  of  the  estate  of 
Mary  Flannery,  deceased,  against  Albert  Hochster.  There  was  a 
jndf^ment  for  defendant,  and  plaintiff  appeals.  Transferred  from 
First  to  Second  department.    AflBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  GULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  J  J. 

Nelson  Smith,  for  appellant. 
Maurice  Rapp,  for  respondent. 

CULLEN,  J.  This  action  was  brought  for  damages  for  the  death 
of  the  plaintiff's  intestate,  resulting  from  an  injury  which  is  alleged 
to  have  been  caused  by  her  falling  into  a  coal  hole  in  the  sidewalk  in 
front  of  the  defendant's  premises.  The  complaint  charges  that  the 
defendant  maintained  the  coal  hole  open  and  not  securely  covered, 
and  that,  in  consequence  thereof^  the  plaintiff's  intestate,  without 
any  fault  on  her  part,  fell  into  the  same.  The  defendant  answered, 
admitting  the  ownership  of  the  premises  and  of  the  coal  chute  in  front 
of  the  same,  but  denied  that  the  coal  hole  was  open  or  insecurely  cov- 
ered. The  only  evidence  given  on  the  trial  as  to  the  details  of  the  ac- 
cident was  by  the  witness  Mrs.  Delaney,  who  was  a  tenant  on  the 
premises.     Chi  the  occasion  of  the  accident,  the  deceased  came  to 
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visit  the  witnesa  About  dusk  the  deceased  left  the  house,  the  wit- 
ness accompanying  her  to  the  sidewalk.  From  this  point  the  testi- 
mony is: 

•That  moment  I  turned  around  my  back  from  her,  and  the  first  thing  she 
screamed.  She  said,  'My  God!'  I  rushed  out,  and  put  my  hands  under  her 
head,— under  her  neck.  She  said,  'Never  mind  my  head;  my  leg  Is  in  the 
scuttle  hole,  and  It  is  broke.'  It  all  happened  hi  less  than  two  or  three  min- 
utes. Then  a  couple  of  young  men  passed  by,  and  I  asked  them  to  give  me  a 
hand.  These  two  young  men  came,  and  helped  me  to  carry  her  in,  took  her 
in,  and  laid  her  on  my  bed." 

The  deceased  was  soon  thereafter  moved  to  a  hospital,  and  died 
about  three  weeks  subsequent  to  the  injury.  No  testimony  was  given 
to  show  that  the  coal  hole  was  either  uncovered  at  the  time,  or  that 
the  cover  was  not  securely  fastened;  and  no  evidence  other  than  the 
declaration  of  the  deceased  that  her  leg  had  gone  down  or  was  in  the 
hole.  Mrs.  Delaney  testifies  that  she  did  not  look  at  the  hole  at  the 
time  of  the  accident.  The  evidence  tends  to  show  that  the  coal  hole, 
except  when  used,  was  kept  covered. 

From  this  narration  of  the  evidence  it  appears  that  the  sole  ques- 
tion in  the  case  is  whether  the  declaration  of  the  deceased  was  suffi- 
cient to  justify  the  jury  in  finding  that  thie  coal  hole  was  either  open 
or  insecurely  covered  at  the  time  of  the  accident;  for  this  was  the  only 
charge  of  negligence  made  against  the  defendant.  We  are  of  opinion 
that  the  declaration  of  the  deceased  was  admissible  in  evidence  as 
part  of  the  res  gestae,  within  even  the  most  restrictive  authorities. 
It  was  descriptive  of  her  condition  and  situation  at  the  very  time  she 
made  the  statement,  and  therefore  contemporaneous.  In  this  respect 
it  is  a  stronger  case  than  that  of  Com.  v.  Hackett,  2  Allen,  136,  where 
the  declaration  was  made  after  the  fatal  wound  was  infiicted,  and 
when  the  defendant  was  absent.  The  Hackett  Case  is  cited  with  ap- 
proval in  Waldele  v.  Railroad  Co.,  95  N.  Y.  274.  But,  though  the 
declaration  of  the  deceased  was  competent  evidence,  the  question  still 
remains  whether  it  alone  was  sufficient  to  authorize  the  jury  in  find- 
ing the  fact  that  the  leg  of  the  deceased  had  fallen  through  the  open- 
ing of  the  coal  hole;  for  I  am  frank  to  say  that,  if  the  evidence  was 
sufficient  to  authorize  a  finding  of  this  fact,  then  it  authorized  the  sub- 
mission of  the  question  of  the  defendant's  negligence  to  the  jury,  be- 
cause in  such  case  it  seems  clear  (or  at  least  the  jury  might  so  find) 
that,  if  the  hole  had  been  securely  covered,  the  plaintiff  would  not 
have  fallen  in  it. 

The  admissions  of  declarations  as  part  of  the  res  gestae,  and  the 
effect*  of  such  evidence,  have  been  the  subject  of  much  conflict  amonjr 
the  courts  and  among  text  writers.  Insurance  Co.  v.  Mosley,  S 
Wall.  397,  would  sustain  a  recovery  for  the  plaintiff  based  on  the 
declaration  of  her  intestate  alone.  Railway  Co.  v.  Buck,  116  Ind. 
666,  19  N.  E.  453,  and  Railroad  Co.  v.  Lyons,  129  Pa.  St.  113,  18  AtL 
759,  are  to  the  same  effect.  But  these  cases  are  not  authority  in  this 
state,  and  the  court  of  appeals,  in  the  Waldele  Case,  supra,  has  ex- 
pressly repudiated  the  doctrine  of  the  Mosley  Case.  The  elaborate 
opinion  delivered  by  Judge  Earl  in  the  Waldele  Case  manifests  the 
tendency  of  the  courts  of  this  state  to  restrict  the  admissions  of  dec- 
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larations  as  part  of  the  res  gestae  within  narrow  limits,  and  receive 
them  only  where  their  admission  can  be  justified  on  principle.  Decla- 
rations admitted  as  part  of  the  res  gestae  may  be  divided  into  three 
classes.  The  first  is  where  they  constitute  a  part  of  the  transaction 
itself  which  is  sought  to  be  proved.  The  second  is  where  they  tend 
to  qualify,  explain,  or  characterize  the  acts  which  they  accompany. 
The  third  is  where  the  declarations  are  made  at  the  time  of  the  trans- 
action, but  relate  solely  to  the  acts  and  conduct  of  others.  The  text- 
books and  decided  cases  justify  the  admission  of  all  these  declarations 
on  the  same  ground,  as  being  part  of  the  res  gestae.  But  it  is  appar- 
ent that,  logically  and  on  principle,  the  admission  of  declarations  of 
the  third  class  must  stand  on  a  different  ground  from  that  which  sup- 
ports the  admission  of  the  two  other  classes.  If  a  man  being  wound- 
ed calls  out,  **John  has  stabbed  me!"  the  declaration  in  no  way  quali- 
fies or  explains  the  act  of  the  person  who  stabbed  him.  In  reality, 
testimony  to  the  declaration  is  pure  hearsay,  and  is  admissible  in 
evidence  only  upon  the  great  improbability  that  the  spontaneous 
utterance  of  the  instant  should  be  false.  However,  such  declarations 
being  received  in  evidence  as  part  of  the  res  gestae,  they  must  be  sub- 
ject to  the  same  rule  as  applies  to  other  declarations  forming  part  of 
the  res  gestae. 

Id  Lund  v.  Inhabitants  of  Tyngsborough,  9  Cush.  36,  it  is  said  in 
reference  to  these  declarations: 

"Such  a  declaration  derives  credit  and  importance  as  forming  a  part  of  the 
transaction  itself,  and  is  included  in  the  surrounding  circumstances  which 
may  always  be  given  In  evidence  to  the  jury  with  the  principal  fact.  There 
must  be  a  main  or  principal  fact  or  transaction;  and  only  such  declarations 
are  admissible  as  grow  out  of  the  principal  transaction,  illustrate  its  char- 
acter, are  contemporary  with  it,  and  derive  some  degree  of  credit  from  it" 

All  the  text-books  and  authorities  (except  those  cases  already  re- 
ferred to  which  the  court  of  appeals  refused  to  follow)  assume,  if  they 
do  not  necessarily  decide,  that  there  must  be  a  principal  fact  estab- 
lished by  other  evidence  before  declarations  can  become  competent 
as  part  of  the  res  gestae.  I  have  not  been  able  to  £nd  a  case  (with 
the  exceptions  noted)  where  the  principal  fact  has  not  been  proved 
by  direct  evidence.  In  the  present  case,  in  one  sense  it  may  be  said 
that  the  principal  fact  or  res  was  the  accident  to  the  plaintiff;  but 
this  view  is  erroneous.  The  question  in  the  case  is  the  liability  of 
the  defendant;  and  in  reference  to  such  liability  the  principal  fact  or 
res  is  whether  the  defendant  left  the  coal  hole  open  or  improperly 
covered.  We  concede  that,  if  it  was  proved  by  other  evidence  that 
the  coal  hole  at  the  time  was  open,  then  the  declaration  of  the  plain- 
tiff that  her  leg  was  in  it  would  be  sufficient  to  carry  the  case  to  the 
jury,  even  if  none  of  those  present  were  able  to  see  that  the  leg  was 
actually  in  the  hole.  But  the  deceased  herself  may  at  the  time  have 
been  mistaken  as  to  what  really  caused  her  to  fall.  We  think  it 
would  be  dangerous  to  aUow  her  declaration  to  prove  a  fact  which, 
if  it  existed,  would  be  in  the  observation  of  all  other  persons  present, 
and  to  which  no  witness  is  called  to  testify. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur.  ^  . 
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SPITZBR  V.  SPITZER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1899.) 

1.  WiLT.8— ExpRBss  Trust. 

Where  an  estate  Is  devised  to  an  executor,  and  he  is  directed  to  collect 
the  rents,  and  divide  them  among  the  beneficiaries,  until  he  shall  sell  the 
property,  an  express  trust,  and  not  merely  a  power  Ih  trust,  is  created. 

a.  Same— Perpetuities. 

A  wUl  providing  that  the  executor  shall  not  sell  for  less  than  a  named 
price,  without  the  consent  of  the  testator's  sons,  does  not  violate  the  .stat- 
ute against  perpetuities,  since  there  is  no  restriction  of  the  power  of  aliena- 
tion; for  there  are  persons  in  being  capable  of  conveying  at  any  time 
an  Immediate  and  absolute  fee  in  possession* 

8.  Same— Power  of  Sale— Failure  to  Exercise. 

Under  a  will  directing  that  the  executor  ^hall  sell  within  two  years 
from  its  admission  to  probate,  failure  to  sell  within  that  time  does  not 
terminate  the  power  of  sale. 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  Spitzer  against  Albert  Spitzer,  impleaded  with 
othera.  From  an  ioterlocutory  judgment  in  favor  of  the  defendant 
Albert  Spitzer,  plaintiff  appeals.  Transferred  from  First  to  Second 
department.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
ELITCH,  and  WOODWARD,  JJ. 

Henry  Cooper,  for  appellant. 
Jacob  Marks,  for  respondent. 

CULLEN,  J.  The  plaintiff  demurred  to  the  answer.  The  de 
fendant  retorted  by  asserting  that  the  complaint  did  not  state  a  good 
cause  of  action.  This  contention  the  court  below  upheld,  and  ren 
dered  judgment  in  favor  of  the  defendant.  The  action  is  for  parti 
tion,  and  the  only  question  is  whether,  under  the  fourth  clause  in  the 
will  of  the  ancestor  of  the  plaintiff,  the  defendant,  as  executor,  took 
title  to  the  real  estate  mentioned  in  that  clause.  We  think  he  did. 
There  is  a  devise  in  express  terms  to  the  executor,  and  he  is  directed 
to  collect  the  rents,  and  divide  them  among  the  beneficiaries,  until 
such  time  as  he  shall  have  sold  the  property.  This  is  an  expres.^ 
trust,  not  merely  a  power  in  trust.  It  is  therefore  unnecessary  to 
consider  whether  the  direction  of  the  will  that  the  executor  should 
sell  constituted  an  equitable  conversion. 

The  will  directs  that  the  executor  shall  sell  as  soon  as  possible  after 
the  testator's  death,  and  within  two  years  from  the  admission  of  her 
will  to  probate,  for  the  best  price  that  can  be  realized,  but  for  not  less 
than  118,500,  without  the  written  consent  of  the  testator's  sons.  It 
seems  to  us  that  this  does  not  violate  the  statute  against  perpetuities. 
The  trust  is  to  continue  until  the  time  of  sale.  If  the  authority  to 
sell  was  unqualifiedly  limited  by  the  provision  that  the  executor 
should  obtain  the  sum  of  f  18,500  for  the  property,  the  trust  would  be 
illegal,  because  it  might  be  that  the  executor  never  could  obtain  that 
price.  But  under  the  will  the  executor  can  sell  for  any  price,  if  he 
obtains  the  consent  of  the  testator's  sons.  Therefore,  under  Robert 
v.  Corning,  89  N.  Y.  225,  there  is  no  restriction  of  the  power  of  alieua- 
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tion;  for  there  are  persons  in  being'  capable  of  conveying  at  any 
time  an  immediate  and  absolute  fee  in  possession.  Nor  has  tb(' 
power  of  sale  ceased  by  the  failure  to  exercise  it  within  the  term  of 
tH'o  years.     It  still  continues.     Mott  v.  Ackerman,  92  N.  T.  539. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.     All 
concur. 


O'ROURKE  V.  HALL  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1809.) 

1.  Neckssity  of  Brfngino  in  Proper  Parties— Pre.iudice. 

Code  Civ.  Proc.  §  452,  provides  that  the  court  may  determine  the 
controversy  as  between  the  parties  before  it,  where  it  can  do  so  without 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights;  but,  where  a 
complete  determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
Bdd,  that  where  an  action  was  brought  by  one  of  three  heirs  to  set  aside 
a  deed  of  the  ancestor,  and  a  judgment  was  rendered  annulling  the  deed, 
and  declaring  plaintiff  to  be  the  owner  of  an  undivided  one-third  of  the 
premises,  defendant  could  not  complain  that  the  other  two  heirs  were  not 
joined  as  parties. 

8,  iHFANTs— Deeds— Ratification— What  Constitutes. 

An  infant  who  makes  a  deed  for  a  nominal  consideration  does  not 
ratify  it  merely  by  acquiescing  In  it  for  14  months  after  he  becomes  of  age. 

SL  8amE'-Riohts  of  Heirs. 

Where  an  infant  malces  a  deed,  and  dies,  after  becoming  of  age,  with- 
out affirming  the  contract,  his  heirs  may  avoid  it 

Appeal  from  special  term,  Kings  county. 

Action  by  Margaret  O'Bourke  against  Hannah  Hall,  impleaded  with 
others.  From  a  judgment  declaring  certain  deeds  null  and  void,  and 
adjudging  plaintiff  to  be  the  owner  in  fee  of  one  undivided  one-third 
of  the  premises,  defendant  Hall  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Wilbur  L.  Ball,  for  appellant. 
Charles  A.  Webber,  for  respondent. 

WOODWARD,  J.  There  appears  to  be  no  good  reason  why  the 
judgment  in  this  action  should  be  disturbed.  One  Ellen  Hall  died 
intestate  in  June,  1883,  and  at  the  time  of  her  death  was  seised  in 
fee  simple  of  the  property  now  claimed  by  the  parties  in  this  suit. 
She  left,  her  surviving,  a  husband,  John  Hall,  and  two  children,  Wil- 
liam and  Joseph;  the  two  latter  inheriting  the  property,  subject  to 
the  life  estate  of  their  father.  On  the  19th  of  January,  1889,  while 
William  was  20  years  and  8  months  old,  and  his  brother  was  14  years 
and  4  months  of  age,  these  young  men  executed  a  quitclaim  deed  to 
their  father  of  the  property.  The  father  immediately  conveyed  the 
premises  to  a  third  party,  who  in  turn  conveyed  it  to  John  Hall  and 
Hannah  Hall,  his  wife,  the  father  having  remarried.  The  defendant 
Hannah  Hall  is  the  widow  of  John  Hall,  who  claims  the  property  a!» 
surviving  tenant  by  the  entirety.  William  Hall  died  intestate,  and 
unmarried,  on  the  12th  of  July,  1890,  being  at  that  time  22  years  and 
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2  months  old,  and  Joseph  Hall  died  in  February,  1894,  without  reach- 
ing his  majority.  The  plaintiff  is  a  sister  of  Ellen  Hall,  deceased, 
and  claims  the  property  as  heir  of  her  nephews  William  and  Joseph 
Hall,  the  infants.  The  evidence  shows  that  the  plaintiff  has  two 
brothers  of  full  age  now  living,  and  it  is  urged  on  the  part  of  the  de- 
fendant Hannah  Hall  that  these  persons  were  necessary  to  the  de- 
teimination  of  the  controversy,  under  the  provisions  of  section  452 
of  the  Code  of  Civil  Procedure;  but  we  are  unable  to  see  that  the 
absence  of  these  parties,  conceding  that  they  should  have  been  brought 
in,  has  in  any  manner  prejudiced  the  rights  of  the  appellant.  All  the 
rights  of  the  parties  who  were  not  brought  into  the  action  are  fully 
preserved  by  the  judgment.  The  plaintiff  is  declared  to  be  the  owner 
of  a  one  undivided  third  of  the  estate,  while  the  deeds  to  the  appellant 
are  declared  null  and  void.  This  clearly  leaves  the  two  brothers  in 
a  position  to  assert  their  rights  in  the  premises  as  heirs  of  the 
nephews,  and  this  is  all  that  the  Code  of  Civil  Procedure  contemplates 
in  the  section  under  consideration.  It  is  only  where  a  complete  de- 
termination of  the  controversy  cannot  be  had  without  the  presence  of 
other  parties  that  the  court  may  direct  them  to  be  brought  in;  and 
it  does  not  appear  that  there  was  any  controversy  which  could  not  be 
adjusted  without  the  presence  of  the  plaintiff's  brothers.  The  real 
controversy  was  between  the  appellant  and  the  xdaintiff  to  determine 
whether  the  title  of  the  appellant  was  good.  If  it  was  not,  then  the 
plaintiff  was  entitled  to  her  portion  of  the  premises  as  heir  to  her 
nephews.  This  fact  could  be  determined  just  as  well  without  the 
plaintiff's  brothers  as  with  them,  and  all  of  their  rights  were  preserved 
by  the  judgment  determining  what  portion  of  the  property  belonged 
to  the  plaintiff,  after  it  was  adjudged  that  the  appellant  had  no  legal 
title. 

The  important  question  determined  was  that  the  deeds  under  which 
the  appellant  claims  were  void,  and  in  this  determination  the  trial 
court  is  fully  sustained  by  the  authorities.  While  it  is  true  that 
deeds  or  contracts  by  minors  are  not  void,  but  merely  voidable, 
courts  of  equity  are  disposed  to  regard  with  great  jealou^  contracts 
in  favor  of  parents  and  against  the  interests  of  children  (Story,  Eq. 
Jur.  §§  239,  240),  and  it  follows  that  there  should  be  a  reasonable  op- 
portunity for  the  minor  to  avoid  his  deeds  and  contracts  made  under 
the  circumstances  of  this  case.  The  quitclaim  deed  was  jointly  exe- 
cuted by  the  brothers,  and  William,  the  older  of  the  two,  died  before 
the  younger  one  became  of  age.  Indeed,  Joseph  never  reached  his 
majority,  while  William,  at  the  time  of  his  death,  was  only  22  years 
and  2  months  old;  and  there  is  no  evidence  that  he  at  any  time  gave, 
by  word  or  deed,  any  intimation  of  any  intention  to  ratify  his  action 
in  giving  the  quitclaim  deed.  Beach,  Mod.  Cont.  §  1352,  lays  down 
the  rule  that: 

*'In  the  absence  of  an  express  ratification,  it  must  be  shown  that  the  infant, 
after  becoming  of  age,  has  accepted  the  fruits  of  the  unauthorized  act,  or  in 
some  way  ben^ted  by  it.    Acquiescence  is  not  sufficient" 

In  the  case  of  Green  v.  Green,  69  N.  Y.  553,  the  father  had  purchased 
of  his  son  a  certain  piece  of  property,  paying  him  14:00  therefor.  The 
son  spent  the  money.     Three  years  after  becoming  of  age,  he  disaf- 
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firmed  the  deed,  and  entered  again  into  possession  of  the  property. 
The  father  brought  an  action  for  trespass.  It  was  urged  upon  the 
court  that  the  son  could  not  repossess  himself  of  the  property  without 
i-epayment  of  the  sum  which  had  been  advanced,  and  that  his  neglect 
in  not  previously  asserting  his  rights  was  to  be  construed  as  an  af- 
firmance of  his  contract  after  arriving  at  his  majority.    The  court  say: 

'*A  person  purchasing  real  estate  of  an  infaut»  knowing  the  fact,  and  es- 
peeiallj  the  father,  must  and  ought  to  talie  the  risk  of  the  avoidance  of  the 
f-ontract  by  the  infant  after  arriving  at  maturity.  The  right  to  rescind  is  a 
legal  right,  estabUshed  for  the  protection  of  the  infant;  and  to  make  It  de- 
pendent upon  performing  an  impossibility,  which  impossibility  has  resulted 
from  acts  which  the  law  presumes  him  incapable  of  performing,  would  tend 
to  impair  the  right,  and  withdraw  the  protection.  Both  upon  authority  and 
principle  we  think  a  restoration  of  the  consideration  could  not  be  exacted 
as  a  condition  to  a  rescission  on  the  part  of  the  defendant  Mere  acquiescence 
(or  three  years  after  arriving  at  age,  without  any  affirmative  act,  was  not  a 
ratification."  Jackson  v.  Staats,  11  Johns.  339;  Same  v.  Burchln,  14  Johns. 
124;  Boody  v.  McKenney,  23  Me.  517. 

In  the  case  at  bar  the  oldest  son  had  only  passed  his  twenty-first 
birthday  fourteen  months,  while  the  youngest  son,  who  jointly  exe- 
cuted the  quitclaim  deed,  was  still  a  minor;  and  it  is  not  pretended 
that  there  was  anything  more  than  a  nominal  consideration,  while  the 
whole  transaction  carries  upon  its  face  the  evidence  of  having  been 
designed  to  transfer  the  property  left  by  the  mother  for  the  benefit  of 
her  children  to  the  husband  and  his  newly-found  wife,  without  any  re- 
gard to  the  welfare  of  those  for  whom  it  was  intended.  "The  courts 
will  always  grant  an  infant  relief  where  the  other  party  has  been 
guilty  of  fraud  or  undue  influence."  Johnson  v.  Insurance  Co.,  56 
Minn.  365,  57  N.  W.  934,  and  59  N.  W.  992. 

In  Dolph  V.  Hand,  156  Pa.  St.  91,  27  Atl.  114,  the  court  say: 

"In  Illinois  two  years  seems  to  be  regarded  as  the  proper  limit  of  a  'reason- 
able time.'  In  Iowa  three  years  and  eight  months  have  been  held  to  be 
unreasonable  delay.  50  Iowa,  679.  In  Connecticut  thirteen  years  was  held 
to  be  unreasonable.  In  Urban  v.  Grimes,  2  Grant,  Cas.  96,  this  court  held  that 
fourteen  years  was  not  unreasonable." 

It  refused,  however,  to  say  that  in  the  case  then  under  consideration 
18  years  was  not  unreasonable. 

In  Eagan  v.  Scully,  29  App.  Div.  617,  51  N.  Y.  Supp.  680,  it  was 
held  that  a  daughter  who  had  conveyed  to  her  father  during  minority, 
and  w^ho  had  permitted  the  father  to  make  reasonable  repairs  upon 
the  premises,  and  to  occupy  the  same  during  his  lifetime,  was  not  con- 
cluded by  the  fact  that  a  long  time  had  elapsed,  provided  she  had 
made  her  disaflftrmance  within  the  time  allowed  by  statute,  and  within 
a  reasonable  time  after  the  death  of  her  father.  It  is  true,  of  course, 
that  this  was  a  case  in  which  the  circumstances  were  peculiar,  and 
the  rule  laid  down  may  not  be  proper  under  the  circumstances  of  this 
case.  But  it  is  fair  to  assume  that  the  neglect  of  one  of  the  heirs 
of  Ellen  Hall  to  disaffirm  for  a  period  of  14  months  was  not  such  an 
unreasonable  delay,  under  the  facts  as  they  are  established  in  this 
case,  as  to  warrant  the  court  in  holding  that  the  deed  of  the  infants 
had  been  ratified  in  such  a  manner  as  to  give  character  to  the  title  of 
Hannah  Hall.  Nor  can  there  be  any  question  about  the  right  of  the 
plaintiff,  as  heir  of  the  infants,  to  bring  this  action  for  the  purpose  of 
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disaffirming  the  deed  executed  by  them  during  their  minority.    9  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  114,  and  cases  cited  in  notes,  page  115. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


DANN  ▼.  WORMSER. 

(Supreme  Court,  AppeUate  Division,  Second  Department    March  7,  1899.) 

1.  Maltciocs  Prosecution— iNBTiGATroN— Question  for  Jury. 

Where,  in  an  action  for  malicious  prosecution,  the  criminal  proceeding 
was  instituted  by  an  officer,  but  there  is  evidence  that  it  was  instigated  by 
defendant,  the  Jury  must  determine  whether  or  not  defendant  was  really 
the  prosecutor,  since,  if  he  was,  it  is  immaterial  that  the  formal  complaint 
was  made  by  another. 

2.  Same— Appeal. 

Whether  or  not  defendant,  In  an  action  for  malicious  prosecution.  Is 
not  liable  because  all  the  statements  contained  in  the  complaint  insti- 
tuting the  criminal  proceeding  were  true,  cannot  be  determined  where 
the  case  on  appeal  does  not  contain  the  criminal  information  or  any  state- 
ment of  its  contents. 

8.  Same— Probable  Cause. 

Although  the  evidence,  in  an  action  for  malicious  prosecution,  is  un- 
controverted,  if  the  facts  are  capable  of  supporting  different  inferences, 
the  question  of  probable  cause  is  for  the  Jury. 
4.  Same — Extra  Allowance — Excessivbnebs. 

The  imposition  of  costs  and  an  extra  allowance  of  $1,000  is  too  severe 
a  penalty  to  inflict  on  a  domestic  servant  in  favor  of  her  employer,  on 
the  dimlssal  of  her  complaint  in  an  action  for  malicious  prosecution. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Susan  Dann  against  Maurice  S.  Wormser.  There  was  a 
judgment  for  defendant,  and  plaintiff  appeals.  Transferred  from 
First  to  Second  department.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Charles  Gibson  Bennett,  for  appellant. 
Herbert  R.  Idmburger,  for  respondent. 

WnXARD  BARTLETT,  J.  The  complaint  sets  out  a  cause  of 
action  for  malicious  prosecution.  At  the  close  of  the  plaintiff's 
case,  counsel  for  the  defendant  moved  that  the  plaintiff  elect  whether 
she  desired  to  proceed  upon  the  theory  of  malicious  prosecution  or 
false  imprisonment.  The  plaintiff's  counsel  declined  so  to  elect, 
whereupon  the  defendant  moved  to  dismiss  the  complaint,  on  thi* 
ground  that  the  plaintiff  had  failed  to  establish  a  cause  of  action,  an.i 
the  court  granted  the  motion.  The  costs  awarded  by  the  judgment 
against  the  plaintiff,  who  is  a  domestic  servant,  include  an  extra  al- 
lowance of  $1,000. 

The  plaintiff  was  accused  of  the  larceny  of  certain  silverware,  which 
was  stolen  from  the  dwelling  of  the  defendant  while  she  was  a  ser\'- 
ant  in  his  household.  She  appears  to  have  been  suspected  as  soon  as 
the  silver  was  missed,  but  she  was  not  arrested  until  several  days 
later,  and  then  not  upon  a  formal  complaint  by  Mr.  Wormser,  but 
upon  one  which  appears  to  have  been  made  by  a  police  officer,  who 
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testified  upon  the  trial  of  the  present  case,  however,  that  Mr.  Wonn- 
ser  did  not  ask  him  to  arrest  the  plaintiff  at  any  time,  but  that  he 
made  the  arrest  on  his  own  account,  after  an  investigation.  Hence 
it  is  argued  that  the  plaintiff  failed  to  show  that  the  criminal  proceed- 
ings were  instituted  by  the  defendant  This  would  be  correct,  if 
there  were  no  other  evidence  on  the  subject  of  Mr.  Wormser's  con- 
nection with  the  prosecution.  But  there  is  other  proof  which  tends 
to  show  that  he  instigated  the  penal  proceedings  against  the  girl. 
Tlie  same  police  officer  says:  "He  asked  me  whether  I  did  not  think, 
if  the  girl  was  arrested,  probably  she  might  confess."  Mr.  Wormser, 
according  to  the  testimony  of  the  plaintiff  herself,  distinctly  accused 
her  of  stealing  his  silver,  said  that  he  delivered  her  up  to  the  detect- 
ives, requested  the  magistrate  before  whom  she  and  her  husband 
were  arraigned  to  postpone  the  hearing  in  order  that  further  evi- 
dence for  the  prosecution  might  be  produced,  and  on  the  adjourned 
day  said  to  the  magistrate,  "I  want  those  prisoners  held."  The 
plaintiff  was  kept  in  custody  from  Monday  until  Friday,  when  the 
grand  jury  refused  to  indict  her,  and  she  was  released.  This  evidence 
was  enough,  we  think,  to  make  a  question  for  the  jury  as  to  whether 
the  defendant  was  not  really  the  prosecutor.  If  he  was  the  real 
party,  it  mattered  not  that  the  formal  complaint  was  made  by  some 
one  else.  Miller  v.  Milligan,  48  Barb.  30,  37.  '*It  is  immaterial," 
says  Mr.  Addison,  "whether  the  defendant  alone  makes  the  charge, 
or  whether  he  stirs  up  and  procures  another  to  do  it.  In  either  case, 
he  is  liable  in  damages."    1  Add.  Torts  (6th  Ed.)  231. 

The  liability  of  the  respondent  is  denied  on  the  further  ground  that 
all  the  statements  contained  in  the  complaint  made  by^the  police  of- 
ficer against  the  plaintiff  were  true,  and  hence  that,  if  any  one  is  liable, 
it  is  the  magistrate,  and  not  the  persons  instrumental  in  procuring 
him  to  act.  See  Dennis  v.  Ryan,  65  N.  Y.  385.  The  case  on  ap- 
peal, however,  does  not  contain  any  copy  of  the  criminal  information, 
or  any  definite  statement  of  its  contents.  The  policeman  simply 
Rays:  "The  complaint  I  swore  to  was  a  truthful  statement  of  all  tho 
facts  mentioned,  as  far  as  my  conscience  would  let  me  state.  My 
complaint  contained  nothing  but  the  truth."  It  is  impossible  to  tell 
with  any  certainty  what  the  witness  means  by  the  "facts  mentioned," 
especially  in  view  of  his  intimation  that  his  conscience  would  not  let 
him  state  them  all. 

TVith  reference  to  the  question  of  want  of  probable  cause,  the  case 
clearly  falls  within  the  doctrine  of  Heyne  v.  Blair,  62  N.  Y.  19,  which 
requires  that  question  to  be  submitted  to  the  jury,  even  where  there 
is  no  dispute  in  the  evidence,  if  the  facts  proved  are  capable  of  sup- 
porting different  inferences. 

The  plaintiff  should  have  been  allowed  to  go  to  the  jury  on  all  the 
elements  of  her  cause  of  action  for  malicious  prosecution.  The  dis- 
miBsal  of  the  complaint  was,  therefore,  erroneous,  and  for  this  error 
the  judgment  must  be  reversed.  Even  if  the  judgment  could  be 
sustained  so  far  as  the  dismissal  is  concerned,  we  should  feel  bound 
to  reverse  that  portion  which  awards  the  defendant  tl,000  extra  al- 
lowance. The  imposition  of  costs  to  this  amount  is  a  severe  penalty 
to  inflict  upon  a  domestic  servant  in  favor  of  an  employer  by  whom 
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she  has  been  accused  of  a  crime  of  which  she  must  be  deemed  inno- 
cent. It  savors  too  much  of  punishment  for  having  had  the  hardi- 
hood to  sue. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  the  event.    AU 
concur. 


SCRIPTURE  V.  MORRIS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

Judicial  Sales— Pcrchasers— Doubtful  Title. 

An  owner  of  land,  after  filing  a  plat  thereof,  on  which  he  described 
several  streets,  conveyed  lots,  reciting  in  the  conveyances  that  such 
streets  were  to  remain  oi)en  as  public  highways.  Subsequently  the  plan 
of  the  streets  was  changed  by  the  town  authorities,  so  that  the  lots  were 
extended  into  the  street  on  which  they  originally  abutted.  One  of  such 
grantees  mortgaged  two  of  the  lots,  describing  them  with  reference  to 
the  new  plan.  Udd,  that  the  purchaser  at  a  foreclosure  sale  under  the 
mortgage  could  not  be  compelled  to  complete  his  purchase,  since  the 
other  grantees  might  insist  on  an  easement  over  the  portion  of  such  Iota 
in  the  original  street  and  a  purchaser  at  a  judicial  sale  cannot  be  com- 
pelled to  accept  a  doubtful  title. 

Appeal  from  special  term. 

Action  by  Sarah  G.  H.  Scripture  against  Fanny  Morris,  impleaded 
with  William  H.  Good.  From  an  order  directing  William  H.  Good 
to  complete  his  purchase  at  a  foreclosure  sale,  he  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAJRTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Robert  H.  Wilson,  for  appellant. 
Frank  G.  Wild,  for  respondent. 

GOODRICH,  P.  J.  There  is  no  dispute  in  the  moving  papers  as  to 
the  essentigd  facts  upon  which  this  appeal  must  be  decided.  Gilbert 
S.  Thatford,  in  1867,  being  the  owner  of  a  large  tract  of  land  in  the 
town  of  New  Lotts,  made  and  filed  in  the  office  of  the  register  of  the 
county  of  Kings  a  map  of  the  same,  upon  which  were  laid  down  several 
streets,  and,  among  them,  Thatford  avenue.  The  map  is  called  **Map 
No.  1,"  and  contained  156  lots,  and  among  them  ^e  premises  in 
question,  designated  as  'TLots  Nos.  76  and  77."  These  lots  were  each 
25  by  100  feet,  and  fronted  on  Thatford  avenue.  In  1869  Thatford 
conveyed  these  two  lots  by  a  warranty  deed,  which  described  them  by 
a  reference  to  the  map,  and  by  the  numbers  thereon.  The  boundaries 
were  also  described  as  follows: 

"Said  lots,  taken  together,  being  bounded  northerly  by  lots  numbers  75  and 
148  upon  said  map,  easterly  by  WiUiamson  avenue,  southerly  by  lots  numbers 
78  and  145,  and  westerly  by  Rockaway  avenue;  said  lots  being  each  twenty- 
five  feet  in  width  in  front  and  rear,  by  one  hundred  feet  In  depth  on  each 
side;  said  avenues  to  be  and  to  remain  open  as  public  highways,  reserving, 
nevertheless,  to  the  said  Gilbert  S.  Thatford,  the  right  to  enter  upon,  regulate, 
and  grade  said  avenue,  or  any  part  thereof." 

Several  conveyances  were  subsequently  made,  by  the  last  of  which 
the  title  came  to  William  H.  Ellis.  Each  of  the  conveyances  de- 
scribed the  lots  by  reference  to  the  first  map.    One  had  a  clause  added 
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to  the  description,  "Said  avenue  [Thatford]  to  be  open  and  remain  as  a 
public  highway/* 

In  1869  an  act  was  passed  (Laws  1869,  c.  670)  appointing  commis- 
flioners  to  lay  out  a  plan  for  streets  in  New  Lotts  and  other  towns  in 
the  county  of  Kings,  and,  in  pursuance  of  that  act,  a  new  plan  of 
streets  was  adopted,  by  which  Thatford  avenue,  continuing  to  be,  as 
before,  a  street  60  feet  in  width,  was  moved  bodily  ten  feet  westerly 
of  its  former  position,  so  that  a  strip  of  the  street,  10  feet  in  width, 
was  added  to  the  front  of  the  lots,  and  an  equal  portion  cut  from  the 
rear.  A  new  map,  called  "Map  No.  2,"  and  showing  this  change, 
was  filed  in  the  register's  office  in  1872.  The  new  or  changed  street 
is  of  the  same  width  as  the  old  street  or  avenue,  and  the  dimensions 
of  the  two  lots  are  the  same  as  before.  This  map  also  shows  that  a 
25-foot  lot,  which  was  situated  between  the  premises  in  question  and 
an  unnamed  avenue  on  the  first  map,  was  thrown  into  a  street,  now 

called avenue,  so  that  the  two  lots  are  now  at  the  corner  of 

Thatford  and  Sutter  avenues.  In  August  and  December,  1890,  Ellis, 
by  two  deeds,  conveyed  the  lots  to  Joseph  Morris,  by  a  reference  to  a 
map  No.  3,  which  is  not  in  the  record;  but,  as  the  description  is  of 
two  lots  at  the  comer  of  Thatford  and  Sutter  avenues,  it  evidently 
refers  to  the  premises  as  laid  down  on  map  No.  2.  In  July,  1893,  Mor- 
ris conveyed  to  Fanny  Morris,  and  she  executed  the  mortgage  which 
was  the  subject  of  the  foreclosure  action.  The  description  is  of  the 
two  lots  at  the  comer  of  Thatford  and  Sutter  avenues.  During  the 
time  of  these  conveyances,  Thatford  made  conveyances  of  several  other 
lots  on  the  east  side  of  Rockaway  avenue,  in  the  vicinity  of  the  lots  in 
question,  the  descriptions  in  which  refer  to  map  No.  1.  Thus,  it  ap- 
pears that,  while  the  conveyances  to  several  parties  referred  to  land 
bounded  by  Thatford  avenue  as  originally  laid  out  on  map  No.  1,  the 
purchaser  is  now  ordered  to  take  title  under  the  judgment  to  prem- 
ises which  include  a  street  in  which  various  grantees  have  or  may 
claim  an  easement  or  right  of  way  over  a  strip  of  it,  10  feet  in  width, 
along  Thatford  avenue. 

We  think  this  situation  is  controlled  by  the  decision  of  the  court 
of  appeals  in  Haight  v.  Littlefield,  147  N.  Y.  338,  41  N.  E.  696,  a 
case  almost  exactly  analogous  to  the  present  one,  where  the  court 
held: 

'fThls  conveyance  and  the  others  referred  to,  with  the  maps  bounding  the 
premises  upon  a  street,  secured  to  the  plaintiffs  an  easement  or  right  of  way 
in  the  strip  of  land  so  delineated,  described,  and  recognized.  Whether  it  was 
then  a  public  street  or  not,  this  easement  or  right  of  way  was  attached  as  an 
appurtenance  of  the  land  conveyed,  and  part  of  the  thing  granted;  and  there- 
upon the  plaintiffs  acquired  the  right  to  insist  at  all  times  that  the  way  be  kept 
open  and  unobstructed  for  the  benefit  of  their  premises,  and  as  a  means 
of  access  to  and  from  the  same.  It  is  a  property  right  the  destruction  or 
hdvaslon  of  which  constitutes  a  ground  of  relief  in  equity.  Irrespective  of 
the  rlghtq  of  the  public  in  a  public  street,  the  owners  of  lots  bounded  upon 
a  street  have,  under  the  circumstances  disclosed,  a  right  of  way  as  between 
themselves  and  their  grantor." 

This  court  announced  similar  doctrine  in  Nicklas  v.  Keller,  9  App. 
Div.  216,  41  N.  Y.  Supp.  172,  following  the  case  last  cited. 
It  is  authoritatively  settled  that  a  purchaser  at  a  judicial  sale 
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will  not  be  compelled  to  accept  a  doubtful  title,  or  the  hazard  of  a 
contest  with  other  parties  which  will  seriously  affect  the  value  of 
the  property.  Argall  v.  Raynor,  20  Hun,  267;  Jordan  v.  Poillon,  77 
N.  Y.  518. 

We  think  that,  under  these  authorities,  the  order  should  be  re- 
versed, with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  denied,  with 
$10  costs.    All  concur. 


(2r>  MiHC.  Rep.  (S.) 

MAGNOLIA  METAL  CO.  V.  STERLINGWORTH  RAILWAY-SUPPLY   CO. 

et  al.i 

(Supreme  Court,  Special  Term,  New  York:  County.    January,  1899.) 

Attorney  and  Client— Extent  of  Retatneii. 

An  attorney's  authority  to  appear  for  his  client  ceases  after  the  entry 
of  final  judgment,  except  that  he  may  take  the  necessary  steps  to  coUect 
the  Judgment 

Action  by  the  Magnolia  Metal  Company  against  the  Steriingworth 
Railway-Supply  Company  and  others.  On  motion  by  defendants  to 
require  plaintiff's  attorneys  to  accept  notice  of  appeal  and  under- 
taking.   Granted. 

Alexander  Thain,  for  the  motion. 
Nichols  &  Bacon,  opposed. 

TRUAX,  J.  In  construing  rule  3  of  the  rules  of  the  court  of  ap- 
peals (33  N.  E.  iv.),  it  should  be  borne  in  mind  that  it  is  always  the 
presumption  that  an  attorney  is  employed  to  conduct  the  litigation 
to  judgment,  and  no  further,  and  that  the  relation  of  attorney  and 
client,  and  the  general  powers  of  the  attorney,  cease  upon  the  Vendi- 
tion and  entering  of  the  judgment.  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
329.  It  was  because  of  this  presumption  that  2  Rev.  St.  p.  362,  §§ 
24,  25,  was  passed.  This  statute  authorized  the  attorney  of  record 
to  acknowledge  satisfaction  of  judgment  within  two  years  after  its 
rendition,  unless  his  general  powers  as  the  attorney  had  been  revoked ; 
and  section  1260  of  the  Code  of  Civil  Procedure  is  to  the  same  effect. 
But  the  question  raised  by  this  motion  has  been  decided  by  the  gen- 
eral term  of  this  court,  in  this  department,  in  Oruikshank  v.  Good- 
win, 20  N.  Y.  Bupp.  757.  In  that  case  the  attorney  of  record  before 
judgment  moved  after  judgment  to  compel  certain  attorneys  to  show 
their  authority  to  appear  without  a  substitution,  and  his  motion  was 
denied.  The  court  said  that  an  attorney's  authority  to  appear  for  his 
client  ceases  after  entry  of  final  judgment,  except  that  he  may  take 
the  necessary  steps  to  collect  the  judgment.  To  the  same  general 
effect  is  Webb-v.  Milne,  10  Civ.  Proc.  R.  27. 

Motion  granted,  with  |10  costs. 

1  Affirmed  on  appeal.    See  50  N.  Y.  Supp.  16. 
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STURZ  V.  FISCHER. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

Salbb— Payment  of  Price. 

A  buyer  of  goods  on  account  has  the  whole  of  the  last  day  of  the 
credit  on  which  to  pay  the  price,  and  hence  an  action  commenced  on  that 
day  for  the  price  is  premature. 

Action  by  Frederick  Sturz  against  Frederick  S.  Fischer.  The  com- 
plaint was  dismissed,  and  plaintiff's  exceptions  were  ordered  to  be 
heard  in  the  first  instance  in  the  appellate  division.  Transferred 
from  First  to  Second  department.    Overruled. 

For  a  previous  appeal,  see  45  N.  Y.  Supp.  1009, 

Argued  before  GOODRICH,  P,  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

George  S.  Hastings,  for  plaintiff. 

Leopold  Leo  and  William  Haupt,  for  defendant. 

WnJLiARD  BARTLETT,  J.  The  complaint  alleges  that  between 
specified  dates  the  plaintiff,  "at  the  request  of  the  defendant,  and 
upon  his  promise  to  pay  therefor,  sold  and  delivered  to  him  certain 
jfoods,  wares,  and  merchandise,  of  the  stipulated  and  agreed  value 
of  12,186.25,"  that  the  term  of  credit  upon  which  the  said  goods 
were  sold  has  wholly  expired,  that  no  part  thereof  has  been  paid, 
and  that  there  is  now  due  and  owing  the  full  and  true  sum  afore- 
said. The  action  was  commenced  on  the  6th  day  of  January,  1896. 
The  answer  sets  up  three  separate  defenses.  The  first  defense  is  a 
general  denial.  In  the  second  defense  the  defendant  alleges  that  the 
plaintiff  did  sell  to  him  goods  of  the  value  of  {2,186.25;  denies  that 
the  term  of  credit  had  expired  at  the  time  of  the  commencement 
of  the  action,  or  that  no  part  of  the  amount  has  been  paid,  or  that 
the  sum  of  |2,186.25  was  at  that  time  due  and  owing  to  plaintiff  from 
the  defendant;  and  avers  that  "plaintiff  and  defendant,  upon  the 
sale  of  said  goods,  wares,  and  merchandise,  agreed  that  the  credit 
or  term  of  credit  be  extended  so  that  the  payments  should  fall  due 
in  nearly  equal  weekly  installments,  the  first  so  to  fall  due  January 
6,  1896, — such  first  payment  to  amount  to  |243.25, — that  such  in- 
stallment was  the  only  one  due  at  the  time  of  the  commencement  of 
this  action,  and  that  the  total  balance  was  to  become  due  and  payable 
on  dates  subsequent  to  the  commencement  of  this  action."  The 
third  defense  was  an  admission  of  the  alleged  sale,  and  a  plea  of 
payments  When  the  case  came  on  for  trial*  the  plaintiff  moved,  upon 
the  [headings,  for  .judgment  against  the  defendant  for  the  sum  of 
1243.25,  witii  interest,  on  the  ground  that  the  answer  admitted  that 
amount  to  be  due.  The  motion  was  denied,  and  the  plaintiff  excepted. 
The  plaintiff  thereupon  rested,  without  offering  any  evidence,  and  the 
court  then  dismissed  the  complaint  upon  the  motion  of  the  defendant. 

We  think  the  dismissal  was  right.  By  his  motion  for  judgment 
on  the  pleadings,  the  plaintiff  practically  abandoned  his  claim  to 
recover  in  this  action  the  full  amount  demanded  in  the  complaint. 
The  motion  rested  wholly  on  the  admission  in  the  second  separate 
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defense  set  up  in  the  answer,  to  the  effect  that  the  sum  of  {243.25 
was  the  only  installment  due  from  the  defendant  to  the  plaintiff  at  the 
time  the  action  was  commenced.  If  that  admission  did  not  involve 
the  conclusion  that  the  plaintiff  was  entitled  to  sue  the  defendant 
for  {243.25  at  the  very  time  when  he  began  this  suit,  then  the  motion 
was  properly  denied;  and  having  been  denied,  and  the  plaintiff  in- 
troducing no  evidence  in  support  of  his  case,  the  court  had  no  choico 
bat  to  dismiss  the  complaint.  If  we  carefully  read  the  avermetit 
upon  which  the  plaintiff  thus  relies  as  an  admission  entitling  him  to 
judgment,  we  find  that  it  sets  up  an  agreement  for  an  extension  of 
credit  contemplating  payment  by  weekly  installments,  "the  first  so 
to  fall  due  January  6,  1896, — such  first  payment  to  amount  to 
{243.25."  Then  follows  the  allegation  that  "such  installment  was  the 
only  one  due  at  the  time  of  the  commencement  of  this  action."  But 
if  the  installment  was  due  on  January  6,  1896,  the  law  gave  the 
promisor  the  whole  of  that  day  within  which  to  make  payment,  and 
no  right  of  action  accrued  to  the  promisee  for  nonpayment  until  the 
beginning  of  the  day  following.  Not  only  in  regard  to  negotiable 
paper  does  the  rule  prevail  that  the  maker  of  the  promise  has  the 
whole  of  the  last  day  within  which  to  pay;  it  applies  generally  to 
contracts  in  which  a  given  day  is  specified  as  the  day  of  payment.  2 
Add.  Cont.  (Abbott  &  W.  Ed,)  940;  Osborne  v.  Moncure,  3  Wend. 
170;  Smadbeck  v.  Sisson,  31  Hun,  582,  584.  As  the  present  action 
was  commenced  on  that  very  day,  it  was  prematurely  brought.  The 
plaintiff  should  have  waited  until  January  7,  1896,  to  begin  his  suit. 
While  it  was  true  that  the  installment  was  due  at  the  time  of  the 
commencement  of  the  action,  it  was  not  due  at  one  hour  of  the  day 
more  than  another,  and,  until  the  entire  day  had  passed,  no  one  could 
be  sure  that  the  installment  would  not  be  paid  on  that  day;  hence, 
it  could  not  be  asserted  that  the  defendant  was  in  default  for  non- 
payment, and,  if  he  was  not  in  default,  no  suit  would  lie  against 
him.  In  other  words,  although  the  installment  was  due  on  January 
6, 1896,  no  default  could  be  predicated  of  a  failure  to  pay  such  install- 
ment until  January  6,  1896,  had  wholly  passed  away. 

The  exceptions  of  the  plaintiff  should  be  overruled,  and  the  de- 
fendant should  have  judgment  in  his  favor  on  the  dismissal  of  the 
complaint. 

Exceptions  overruled,  and  judgment  directed  for  defendant  on  dismissal 
of  complaint  at  trial  term,  with  costs.    All  concur. 


(26  Misc.  Rep.  268.) 

RODKINSON  V.  QANTZ. 
(Supreme  Court,  Special  Term,  New  York  County.    February  %  1890.) 

PIjBading — Leave  to  Answer  after  Demurrer— Amendment. 

Under  Code  Civ.  Proc.  S  497,  which  provides  that,  on  oyerruling  a  de- 
murrer to  the  complaint,  the  court  may  allow  the  party  to  plead  anew, 
a  defendant  who  is  granted  leave  to  plead  anew,  and  files  an  answer, 
may  amend  such  answer  within  20  days,  as  provided  by  section  542. 

Action  by  Michael  L.  Bodkinson  against  Joseph  Gantz.  Defendant 
moves  that  his  amended  answer  stand  as  the  answer  in  the  case. 
Motion  granted. 
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Badolph  Mkiks,  for  plaintiff. 
Wilcox  &  Brodek,  for  defendant. 

SCOTT,  J.  The  defendant  demurred  to  the  complaint.  His  de- 
murrer was  overruled,  with  leave  to  plead  anew  on  payment  of  costs. 
He  paid  the  costs  and  served  an  answer.  Within  20  days  thereafter 
he  served  an  amended  answer,  which  was  promptly  returned  by  the 
plaintiff,  on  the  ground  that  it  was  "not  authorized  by  law,  as  sec- 
tion 542  of  the  Code  of  Civil  Procedure  authorizes  amendment  of 
causes  only  in  the  regular  order  of  pleading."  Defendant  now  moves 
that  the  amended  answer  stand  as  the  answer  in  the  case. 

The  plaintiff  misapprehends  the  scheme  of  pleading  prescribed  by 
the  Code  of  Civil  Procedure.  When  a  complaint  has  been  served, 
the  defendant  has  open  before  him  two  lines  of  defense,  from  which 
he  must  make  a  choice.  He  may  demur,  and  thus  raise  only  Issues 
of  law,  or  he  may  answer,  and  thus  raise  issues  of  fact.  He  cannot 
both  answer  and  demur  to  the  same  cause  of  action,  and,  having  made 
his  election,  he  must  stand  by  it,  unless  relieved  by  the  court;  for, 
even  under  the  broad  power  of  amendment  given  by  section  542,  he 
cannot,  as  matter  of  right,  substitute  an  answer  for  a  demurrer,  or  a 
demurrer  for  an  answer.  Cashman  v.  Reynolds,  123  N.  Y.  138,  25 
N.  E.  162.  In  the  present  case  the  defendant  elected  to  present  an 
issue  of  law,  and  served  a  demurrer.  Upon  this  issue  he  was  beaten, 
and  the  action  was  decided  adversely  to  him.  This  would  have  been 
an  end  of  the  case,  had  it  not  been  for  the  exercise  by  the  court  of 
the  power  conferred  by  section  497,  which  provides  that,  upon  the 
decision  of  a  demurrer,  the  court  may,  in  its  discretion,  allow  the 
party  in  fault  to  plead  anew,  or  amend  upon  such  terms  as  are  just. 
It  is  important  to  observe  just  what  the  court  may  permit  to  be 
done  by  a  party  who  has  elected  to  defend,  by  means  of  a  demurrer, 
and  whose  pleading  has  been  overruled.  He  may  "plead  anew"; 
that  is,  he  may  go  back  to  the  beginning,  and  adopt  that  line  of  de- 
fense which  involves  tendering  an  issue  of  fact,  and  is  evidenced  by 
the  service  of  an  answer.  Having  obtained  that  permission,  and 
complied  with  the  terms  prescribed  as  a  condition,  the  defendant 
started  along  his  second  line  of  defense  precisely  as  if  he  had  selected 
it  in  the  first  instance,  and  with  the  same  rights  he  would  have  had 
if  his  first  pleading  had  been  an  answer.  The  demurrer  was  out  of 
the  case,  and  the  position  of  the  parties  towards  each  other  was 
as  if  no  demurrer  had  ever  been  interposed.  Wheelock  Vi  Lee,  74 
N.  Y.  495. 

The  defendant,  being  in  the  position  described,  and  having  pleaded 
anew  by  serving  an  answer,  was  entitled  to  avail  himself  of  the  right 
conferred  by  section  542  of  serving  an  amended  answer  within  20 
days  after  the  service  of  his  original  answer.  His  motion  must,  there- 
fore, be  granted,  with  flO  costs. 

66  N.Y.S.--31 
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(26  Misc.  Rep.  72.) 

In  re  PBTZE. 

(Supreme  CJourt,  Special  Term,  New  York  County.    January,  1899.) 

1.  Partnership— Dissolution— Insolvency. 

Where,  in  tlie  six  weeks  between  a  dissolution  of  a  partnership  and 
the  failure  of  the  remaining  partner,  the  estimated  assets  shrunk  from 
$13,000  In  excess  of  liabilities  to  $16,000  below  them,  insolvency  at  time 
of  dissolution,  without  explanation,  would  be  Inferred. 

2.  Same— Transfer  or  Assets. 

Though,  on  dissolution,  title  to  Arm  property  vests  In  the  remaining 
partner  as  his  private  estate,  he  cannot  transfer  the  same  in  payment 
of  his  individual  debts,  unless  at  time  of  transfer  the  firm  is  solvent, 
with  assets,  besides  the  capital  withdrawn,  sufficient  to  pay  firm  debts. 

Accounting  of  Henry  H.  Petze,  as  assignee  of  George  F.  Taylor. 
Motion  to  confirm  referee's  report.    Modified  and  confirmed. 

J.  L.  Bennett,  for  the  motion. 

W.  Parker,  opposed. 

Levi  S.  Huise,  for  claimant. 

NASH,  J.  Where  one  of  two  partners  retires  from  business,  re- 
linquishing to  the  other  all  his  interest  in  the  partnership  property, 
the  remaining  partner  acquires  the  same  dominion  as  if  it  had  ever 
been  his  own  separate  property.  The  transfer  being  in  good  faith, 
the  title  vests  in  the  remaining  partner  as  his  own  private  estate,  free 
from  any  lien  or  equity  of  partnership  creditors,  and  such  remaining 
partner  may  lawfully  transfer  such  property  in  payment  of  his  indi- 
vidual debts.  Dimon  v.  Hazard,  32  N.  Y.  65;  Stanton  v.  Westover, 
101  N.  Y.  265,  4  N.  E.  529.  But  the  transfer  cannot  be  upheld  as 
against  firm  creditors  unless  at  the  time  of  the  transfer  the  firm  is 
solvent,  and  there  remain  sufficient  assets,  beside  the  capital  with- 
drawn by  the  retiring  partner,  to  pay  the  debts  of  the  firm.  Menagh 
V.  Whitwell,  52  N.  Y.  153;  Baily  v.  Hornthal,  154  N.  Y.  648,  49  X. 
E.  56;  Bliss  v.  Hornthal,  33  App.  Div.  225,  53  N.  Y.  Supp.  493. 
Here  the  evidence  before  tlie  referee  is  to  the  effect  that  the  firm  of 
George  F.  Taylor  &  Brush,  at  the  time  that  Taylor  gave  his  notes  to 
his  partner,  Brush,  for  his  interest  in  the  business,  was  insolvent. 
They  estimated  the  value  of  the  assets  at  f32,757.26  (good  will,  $6,500; 
stock,  $7,680.11;  cash,  $213.54;  fixtures  and  machinery,  $1,400;  bills 
and  accounts  receivable,  $16,963.61);  bills  and  accounts  payable, 
$20,010.90.  The  stock  ($7,680.11)  consisted  of  a  quantity  of*^  bone 
black,  pledged  for  advances  and  loans,  and  for  which  there  was  no 
market;  and  within  six  weeks  thereafter  it  was  taken  for  a  debt, 
leaving  a  deficiency.  The  estimate  of  $6,500  for  the  good  will  was 
based  upon  nothing  tangible.  Brush  could  not  tell  anything  about 
the  value  of  the  bills  receivable  ($16,963.11),  a  good  portion  of  which 
were  pledged  to  secure  indebtedness.  Within  six  weeks  after  the 
transfer,  when  Taylor,  who  continued  the  business,  assigned,  the  as- 
sets, which,  as  estimated  for  the  purposes  of  the  sale  to  Brush,  had 
exceeded  liabilities  $12,746.36,  shrunk  so  that  the  liabilities  exceeded 
the  assets  $15,661.09.  This  discrepancy  is  so  great  that,  without  ex- 
planation, insolvency  of  the  firm  at  the  time  of  the  transfer  would  be 
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inferred  if  there  were  no  evidence,  such  as  we  have,  that  the  firm 
liabilities  largely  exceeded  the  assets.  The  report  of  the  referee 
should  be  modified  by  disallowing  the  claim  of  John  H.  Ireland,  as- 
signee <rf  L.  T.  Brush,  and  corrected  in  the  particulars  conceded,  and, 
as  so  modified,  corrected  and  confirmed,  and  the  motion  to  confirm 
in  other  particulars  granted. 
Ordered  accordingly. 

(26  Misc.  Rep.  73.) 

In  re  ROONEY. 

(Supreme  Court*  Special  Term,  New  York  County.    January,  1899.) 

t  Mandamos— When  Lies— Anticipated  Evil. 

The  fact  that,  in  advertising  for  bids  for  supplying  provisions  for  the 
use  of  his  department,  the  commissioner  of  the  department  of  correction 
of  the  city  of  New  York  has  inserted  unlawful  restrictions  in  the  speci- 
fications for  the  bids,  which  will  prevent  a  person  qualified  and  entitled 
to  bid  from  bidding,  Is  no  ground  for  mandamus  to  compel  the  commis- 
sioner to  receive  a  bid  from  such  person,  where  the  latter  has  as  yet 
made  no  bid,  since  he  has  suffered  no  infringement  of  any  right,  and  the 
writ  will  not  He  to  prevent  an  anticipated  evU. 

2.  Department  of  Correction  of  the  City  of  New  York— Power  of  Com- 
missioner. 

Since  the  kind  of  beef  and  mutton  to  be  used  in  his  department  Is  left 
to  the  discretion  of  the  commissioner  of  the  department  of  correction  of 
the  city  of  New  York,  he  has  the  right  to  restrict  bidders  for  supplies 
to  the  use  of  animals  killed  and  dressed  within  the  state,  such  restric- 
tion being  no  Umitation  on  the  right  of  citizens  to  compete. 

Application  by  Martin  Rooney  for  peremptory  writ  of  mandamus 
to  a  commiaBioner  of  the  department  of  correction  of  the  city  of 
New  York.    Denied. 

E.  Swann,  for  the  motion. 

Charles  Blandy,  Asst.  Corp.  Counsel,  opposed. 

NASH,  J.  The  writ  of  mandamus  will  not  be  granted  merely  for 
the  purpose  of  defining  the  powers  and  duties  of  public  officers, 
independent  of  any  direct  personal  interest  upon  the  part  of  him 
who  seeks  the  relief.  High,  Extr.  Rem.  §  33.  The  office  of  a  man- 
damus can  only  be  invok^  to  remedy  a  wrong  which  has  been  suf- 
fered. Brown  v.  Duane,  60  Hun,  101,  14  N.  Y.  Supp.  450.  The  peti- 
tioner states  that  he  is  qualified  to  bid  for  and  contract  to  supply 
all  meats  required  for  the  year  1899  by  the  department  of  correction 
of  the  city  of  New  York,  and  that  he  intends  to  bid,  but  is  prevented 
from  doing  so  by  the  restrictive  clause  in  the  specification,  as  adver- 
tised by  the  commissioner,  that  "all  beef  and  mutton  used  by  this 
department  to  be  from  animals  killed  and  dressed  in  New  York  state.*' 
It  is  very  well  said  that,  although  he  says  he  intends  to  bid,  he  may 
not  carry  out  his  intention;  if  he  should  bid,  he  may  not  be  the 
lowest  responsible  bidder;  and,  if  he  is  such,  the  commissioner  may 
not  deem  it  for  the  public  interest  that  the  bid  should  be  accepted. 
Until  the  petitioner  has  become  a  bidder,  and  the  commissioner  has 
nnlawfully  rejected  his  bid,  or,  if  accepted,  an  unlawful  provision 
is  attempted  to  be  imposed,  the  petitioner  has  no  legal  right  which 
can  be  said  to  be  affected.    It  is  only  anticipated  evil. 
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But  it  18  urged  that  every  citizen  has  a  right  to  compel  the  per- 
formance by  public  officers  of  the  duty  which  the  law  imposes  upon 
them;  that  the  proposed  restriction  to  beef  and  mutton  of  animals 
killed  and  dressed  in  this  state  limits  competition  among  bidders, 
is  not  authorized  by  statute,  and  unlawful;  and  that  a  statute  author- 
izing such  limitation  would  be  unconstitutional.  I  do  not  deem  this 
limitation  within  the  principle  of  the  authorities  cited,  holding  certain 
restrictions  in  contracts  for  labor  an  infringement  upon  the  consti- 
tutional rights  of  citizens.  The  restriction  here  is  upon  the  beef, 
and  not  a  limitation  upon  the  rights  of  citizens  to  compete  for  its 
supply.  The  statute  provides  that  the  commissioner  shall  advertise 
for  such  supplies  as  he  shall  deem  necessary  to  be  used  for  the  institu- 
tions of  his  department.  The  kind  of  beef  and  mutton  which  shall 
be  provided  is  left  to  his  discretion.  It  may  be  that  the  proper  man- 
agement of  the  cuisine  of  the  institution  requires  that  beef  and  mut- 
ton of  freshly-killed  animals  should  be  supplied,  and  not  that  brought 
from  distant  places  in  refrigerator  cars,  fully  cured  and  ready  for 
present  use.  The  restriction  may  result  in  preventing  competition 
by  dealers  in  the  latter  class  of  meats.  On  the  other  hand,  it  may 
be  said  that,  without  the  restriction,  competition  by  dealers  in  meals 
from  animals  killed  in  this  state  might  be  prevented.  The  question 
seems  to  be  purely  an  economical  one,  and  strictly  within  the  powers 
of  the  management  of  the  institution. 

Application  denied,  with  costs. 


HICKS  et  al.  v.  MAGOUN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

I.  Appeal— Review— Findings  of  Repbreb. 

The  findings  of  fact  of  a  referee  wUl  not  be  disturbed  unless  error 
affirmatively  appears. 

8.  Building  Contract— Decision  of  Architect. 

After  a  building  contract  was  completed  in  part,  it  was  agreed  between 
the  parties  to  abandon  the  same,  and  have  a  settlement  proportioned  to 
the  work  already  done  under  the  contract,  and  that  *'aU  matters  between 
the  parties  pertaining  to  or  growing  out  of  the  contract  aforesaid  shall 
be  settled  and  adjusted  between  them  on  the  basis  herein  set  forth.*' 
which  basis  was  for  payment  to  the  contractors  of  such  proportion  of  the 
contract  price  as  the  labor  already  done  or  materials  furnished  bore  to 
the  whole  amount  It  was  "further  mutually  agreed  that  all  questions 
relative  to  this  contract  shall  be  referred  to  C,  architect,  whose  decision 
shall  be  final  between  the  parties."  Held  an  agreement  only  to  submit 
such  questions  as  should  arise  between  the  parties  as  to  the  amount 
performed  or  material  furnished  under  the  requirements  of  the  contract, 
and  not  an  agreement  to  submit  to  him  a  controversy  between  the  par- 
ties to  the  contract. 

8   Award— Indefinitbnesb. 

On  submission  of  questions  under  a  building  contract  to  arbitration, 
an  award  that  after  all  labor  and  material  had  been  paid  for,  and  all 
property  had  been  cleared  of  all  claims,  then  the  contractor  should  re- 
ceive from  the  owner  a  certain  sum,  together  with  a  finding  that  there 
were  many  claims  against  the  material  and  property,  and  that  no  money 
should  be  paid  until  such  claims  had  been  liquidated,  la  insufficient  for 
indefiniteness.  ^^  ^ 
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Appeal  from  judgment  on  report  of  referee. 

Action  by  John  D.  Hicks  and  others  against  Jesse  T.  Magoan  and 
others.  From  a  judgment  entered  on  a  report  of  a  referee  in  an 
action  to  foreclose  a  mechanic's  lien,  defendant  Magoun  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT,  and 
WOODWARD,  JJ. 

Henry  A.  Monfort  (Eugene  Fishel,  on  the  brief),  for  appellant. 
George  M.  Baker,  for  plaintiffs  respondents. 
John  De  Witt  Warner,  for  respondent  Johnson. 
Edward  L.  Frost,  for  respondent  Post. 
Pierre  M.  Brown,  for  respondents  Andrews. 

WOODWARD,  J.  In  the  fall  of  1895,  Joseph  T.  Torrence  entered 
into  a  contract  in  writing  with  Arthur  Johnson  &  Bro.,  of  St.  Louis, 
Mo.,  to  erect  a  lodge,  stables,  and  water  tower  upon  the  premises 
of  the  former,  at  Westbury,  Queens  county,  Long  Island.  At  the 
same  time,  a  verbal  contract  was  made  to  rebuild  certain  houses 
already  upon  the  premises,  and  to  construct  certain  fences,  and  to 
furnish  the  materials  and  labor  necessary  to  accomfdish  such  work. 
After  the  greater  part  of  the  work  under  the  verbal  contract  had 
been  completed,  and  when  the  work  of  constructing  the  lodge,  stables, 
and  water  tower  was  well  under  way,  the  parties  reached  an  under- 
standing by  which  the  written  contract  was  terminated;  and  a  new 
agreement  was  entered  into,  in  writing,  in  which  it  was  agreed  that 
the  contract  of  a  previous  date  should  be  annulled,  and  that  the  par- 
ties should  be  mutually  absolved  from  further  obligations  under  the 
contract.  It  was  then  covenanted  and  agreed  between  the  parties 
that  "for  any  labor  and  materials  furnished  by  the  second  party 
[Arthur  Johnson  &  Bro.],  and  used  in  construction  under  said  first- 
mentioned  contract,  and  answering  its  requirements,  and  for  any 
material  furnished  by  the  second  party  for  construction  under  said 
first-mentioned  contract,  and  answering  its  requirements,  and  now 
on  the  ground  adjacent  to  said  construction,  and  any  terra-cotta 
chimney  tops  contracted  for  by  second  party  for  use  in  construction 
under  said  first-mentioned  contract,  and  answering  its  requirements, 
though  not  on  the  ground,  the  first  party  is  to  be  debited  with  a 
proportionate  part  of  the  contract  price  fixed  or  provided  for  in 
said  first-mentioned  contract;  but  the  second  party  is  to  dispose 
of  any  and  all  such  unused  material  to  the  best  advantage,  but  only 
on  terms  to  be  approved  by  Henry  Ives  Cobb,  architect;  and  the  first 
party  is  to  be  credited  with  the  proceeds  of  the  sale  thereof."  Mtev 
reciting  the  payment  of  fl2,000,  which  is  to  be  credited  to  the  party 
of  the  first  part,  the  agreement  continues  that  "all  matters  between 
the  parties  pertaining  to  or  growing  out  of  the  contracts  aforesaid 
shall  be  settled  and  adjusted  between  them  on  the  basis  herein- 
before set  forth";  clearly  indicating  an  understanding  that  the 
amount  to  be  paid  is  to  depend  upon  the  amount  of  labor  and  mate- 
rials furnished,  and  answering  the  requirements  of  the  contract, 
in  the  proportion  which  such  labor  and  materials  shall  bear  to  the 
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sum  <rf  1^4,000,  agreed  to  be  paid  for  the  work  under  the  original 
contract.  Then  follows  the  provision  on  which  the  appellant  relies, 
— that  "it  is  further  mutually  agreed  that  all  questions  relative  to 
this  contract  shall  be  referred  to  Henry  Ives  CJobb,  architect,  whose 
decision  shall  be  final  upon  both  parties." 

The  plaintiffs  (material  men),  who  are  dealers  in  building  materials, 
supplied  a  large  portion  of  the  materials  which  were  used  and  to  be 
used  in  the  work  undertaken  by  Arthur  Johnson  &  Bro.;  and  from 
the  judgment  in  their  favor,  entered  upon  the  report  of  a  referee 
appointed  by  consent  of  all  parties  to  hear  and  determine,  the  de- 
fendant Jessie  Torrence  Magoun  (who  succeeds  to  the  title  of  her 
father,  who  entered  into  the  original  and  the  subsequent  contracts) 
appeals  to  this  court,  urging  chiefly  that  an  award  made. by  Mr.  Cobb, 
under  the  supposed  authority  of  the  latter  contract,  is  conclusive  as 
to  the  amount  due  to  the  original  contractors,  thus  limiting  the 
amount  which  these  plaintiffs  may  recover.  This  is  practically  the 
only  question  of  importance  involved  in  the  case,,  for  this  court  has 
repeatedly  held  that  it  was  not  justified  in  disturbing  the  findings  of 
fact  either  of  a  referee  or  of  the  trial  court,  "unless  it  aflSrmatively 
appears  that  the  trial  court  clearly  erred  in  its  decision."  Hoar  v. 
McNeice,  1  App.  Div.  549,  37  N.  Y.  Supp.  433;  Deuterman  v.  Gains- 
borg,  9  App.  Div.  151,  41  N.  Y.  Supp.  185;  Wyandanch  Club  v.  Davis. 
33  App.  Div.  598,  53  N.  Y.  Supp.  993.  A  careful  examination  of  the 
case  satisfies  us  that  the  learned  referee  conducted  the  investiga- 
tion with  great  care,  giving  to  all  of  the  i)arties  a  patient  hearing,  and 
that  his  conclusions  of  fact  are  abundantly  sustained  by  the  evidence 
taken  before  him;  and  if  the  award  made  by  Mr.  Cobb  was  not  a 
bar  to  the  action,  or  if  it  was  not  conclusive  as  to  the  amount  due 
to  the  original  contractors,  then  the  judgment  must  be  affirmed. 

Even  if  courts  were  more  willing  than  they  are  to  admit  of  the 
validity  of  contracts  or  agreements  to  submit  to  arbitration,  which 
in  effect  oust  the  jurisdiction  of  the  tribunals  instituted  for  the  or- 
derly trial  of  causes  (Pearl  v.  Harris,  121  Mass.  390),  it  is  diflScult 
to  understand  how  the  agreement  of  the  parties  to  the  contracts 
above  mentioned  could  be  given  the  construction  and  the  effect  con- 
tended for  by  the  defendant  Magoun.  There  were  none  of  the  for- 
malities prescribed  by  the  Code  of  Civil  Procedure.  There  was  no 
agreement  in  the  contract  that  judgment  might  be  entered.  Theri* 
was  no  hearing  of  the  parties  upon  the  questions  involved ;  and  it  is 
clear  to  us  that  there  was  never  any  intention  on  the  part  of  the 
contracting  parties  that  Mr.  Cobb  was  to  act  as  a  general  arbitrator, 
and  to  arbitrarily  determine  the  amount  due  to  the  original  con- 
tractors. The  language  of  the  contract  is  that  "all  matters  between 
the  parties  pertaining  to  or  growing  out  of  the  contracts  aforesaid 
shall  be  settled  and  adjusted  between  them  on  the  basis  hereinbefore 
set  forth";  that  is,  the  contractors  were  to  be  paid  such  proportion 
of  the  original  contract  price  of  the  work  as  the  labor  already  done, 
and  the  materials  furnished,  which  answered  the  requirements,  bore 
to  the  whole  amount.  These  matters  were  to  be  "settled  and  ad- 
justed between  them," — ^between  the  individuals  entering  into  the 
contract.    This  left  the  questions  open  as  to  how  much  of  the  orig- 
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inal  contract  had  been  performed,  and  what  amount  of  material, 
answering  the  requirements,  had  been  supplied;  and  these  questions 
were  to  be  "settled  and  adjusted  between  them.^'  After  having  de- 
termined upon  the  basis  of  settlement  between  themselves,  it  was 
"further  mutually  agreed  that  all  questions  relative  to  this  contract 
shall  be  referred"  to  Henry  Ives  Cobb,  architect,  whose  decision  shall 
be  final  upon  both  parties."  Clearly,  this  was  not  an  agreement  to 
submit  to  Mr.  Cobb  the  controversy  between  the  parties  to  the 
contract.  That  was  settled,  or  to  be  "settled  and  adjusted,  between 
them  on  the  basis  hereinbefore  set  forth";  and  the  only  questions 
which  could  arise  under  the  contract  which  would,  authorize  Mr. 
Cobb  to  act  would  be  in  the  event  of  a  dispute  between  the  parties 
as  to  the  amount  of  work  performed  or  the  amount  of  material,  an- 
swering the  requirements,  which  had  been  furnished,  and  the  rela- 
tions which  these  bore  to  the  original  contract  price  for  the  work. 
There  is  no  evidence  that  there  was  any  dispute  between  the  parties 
to  the  contract,  or  that  any  of  the  questions  which  might  arise  in 
determining  the  amount  due  were  ever  submitted  to  Mr.  Cobb  under 
this  agreement.  The  agreement  says,  not  that  the  questions  relative 
to  this  contract  are  submitted,  but  that  they  "shall  be  referred  to 
Henrv'  Ives  Cobb";  and,  in  order  to  have  any  binding  force  upon 
the  parties,  it  was  necessary  that  there  should  have  been  some  dispute 
between  the  parties  as  to  some  of  the  questions  arising  under  this 
contract,  and  that  they  should  have  been  submitted  formally  to  his 
consideration. 

This  case  is  easily  distinguished  from  that  of  Wiberly  v.  Matthews, 
91  N.  Y.  648.  In  that  case  the  questions  in  dispute  were  submitted 
to  the  architect  by  a  written  agreement.  He  was  to  determine  the 
amount  of  extra  work,  as  well  as  the  amount  of  the  work  which  had 
been  omitted.  The  award  was  made,  and  the  defendant  offered  to 
perform;  but  the  plaintiff  refused,  and  on  the  trial  of  the  action 
he  attempted  to  assail  the  award,  on  the  ground  that  the  arbitrator 
did  not  hear  the  parties,  and  take  their  evidence.  "But,"  say  the 
court,  "the  referee  found  upon  suflBicient  evidence  that  the  parties 
waived  any  hearing  before  the  arbitrator.  Gruive  was  the  architect 
having  charge  of  the  construction  of  the  building,  and  was  familiar 
with  all  the  matters  submitted.  The  conclusion  is  clearly  warranted 
by  the  evidence  that  the  parties  expected  and  intended  that  the  arbi- 
trator should  decide  the  matters  submitted  to  him  upon  his  personal 
knowledge  and  inspection,  without  any  evidence  of  witnesses,  and 
any  further  or  other  hearing  of  the  parties  than  he  gave  them."  In 
the  case  at  bar,  while  it  may  be  that  the  architect  would  have  been 
warranted  in  acting  without  calling  witnesses,  though  he  was  not  in 
actual  charge  of  the  construction,  but  was  represented  by  his  super- 
intendent, who  was  not  called  as  a  witness  in  the  case,  there  is  no 
evidence  that  any  question  was  ever  submitted  to  him.  The  basis 
of  settlement  was  agreed  upon  between  the  contracting  parties.  It 
was  understood  and  declared  that  they  should  settle  and  adjust  "be- 
tween them  on  the  basis  hereinbefore  set  forth";  and,  until  there 
was  some  disagreement  between  them,  there  was  no  question  for  the 
architect  to  decide.    The  mere  fact  that  he  assumed  to  go  on  with- 
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out  giving  notice  of  any  hearings  or  conforming  to  any  of  the  formali- 
ties usually  observed  in  such  cases  cannot  deprive  the  plaintiffs  in 
this  action  of  their  right  to  recover  for  the  material  which  they  sup- 
plied, and  which  has  been  appropriated  to  the  uses  of  the  defendant 
Magoun. 

But  were  it  to  be  conceded  that  the  matter  was  properly  submitted, 
and  that  Mr.  Cobb  was  authorized  to  determine  the  whole  question 
of  the  liability  of  his  employer,  to  whom  he  was  under  special  obli- 
gations at  the  time,  as  appears  from  the  pleadings  and  the  evidence, 
the  award  is  not  such  as  to  conclude  any  of  the  parties  to  this  ac- 
tion. It  is  wholly  inconclusive.  It  does  not  finally  determine  even 
the  matters  with  which  it  has  attempted  to  deal,  but  leaves  them 
in  such  shape  that  much  more  is  to  be  done  before  the  liability  of 
the  owner  of  the  premises  can  be  determined.    Mr.  Cobb  says: 

"After  all  labor  and  materials  have  been  paid  for  by  Arthur  Johnson  & 
Brother,  upon  aU  work  performed  by  them  at  Westbury,  Long  Island,  for 
Joseph  T.  Torrence,  and  all  property,  including  materials,  on  the  ground  of 
Joseph  T.  Torrence,  at  Westbury,  Long  Island,  have  been  cleared  of  all  claims 
of  any  l^ind  or  nature,  then  said  Johnson  should  receive  from  said  Torrence 
the  sum  of  five  thousand  four  hundred  fifty-nine  dollars  and  ninety-seven 
cents  ($5,459.97)." 

Again,  he  says: 

"Whereas,  upon  investigation,  I  find  that  there  are  many  claims  against 
the  material  and  property  at  Westbury,  Long  Island,  by  persons  from  whom 
said  Johnson  has  purchased  materials  and  secured  labor,  said  Torrence  should 
pay  said  Johnson  no  money  until  aU  such  claims  have  been  liquidated." 

Obviously,  there  is  nothing  conclusive  in  this.  It  is  not  a  decision 
of  the  questions  which  Mr.  Cobb  assumes  to  have  been  submitted 
to  him,  and  leaves  the  matter  in  just  as  unsatisfactory  a  sitaation 
and  no  nearer  a  solution  than  when  the  contract  was  signed  under 
which  he  has  assumed  to  act. 

As  was  said  in  the  case  of  Herbst  v.  Hagenaers,  137  N.  Y.  290,  295, 
33  N.  E.  315,  316: 

"The  Judgment  to  be  entered  on  this  award  cannot  possibly,  without  sonle 
other  proceeding,  be  any  more  definite  than  the  award  itself,  and  thus  would 
not  definitely  or  finaUy  determine  the  rights  and  interests  of  the  parties.  The 
award  contemplated  some  further  action  by  some  one  in  order  to  ascertain 
what  further  sum,  if  any,  was  due  to  appellant  upon  the  firm  boolis.  ♦  ♦  ♦ 
Both  parties  were  entitled,  under  the  submission,  to  a  mutual,  definite,  and 
final  award.  •  •  •  When  an  award  does  not  appear  upon  Hs  face  to  be 
definite  and  final,  and  does  not  in  itself  contain  the  data  or  means  of 
working  out  a  definite  and  final  determination  of  the  whole  controversy  sub- 
mitted, the  powers  conferred  upon  the  arbitrators  have  not  been  fully  exe- 
cuted, and  the  provisions  of  the  present  Code  are  imperative  that  it  must  be 
set  aside."    Code  Civ.  Proc.  %  2374,  subd.  4. 

There  never  having  been  any  agreement  to  submit  the  settlement 
of  the  claims  of  Arthur  Johnson  &  Bro.  to  Mr.  Cobb,  but  merely  an 
agreement  that  all  questions  arising  under  the  contract  of  settlement 
should  be  submitted  to  him,  the  so-called  "award"  made  by  the  archi- 
tect can  have  no  binding  force  upon  Arthur  Johnson  &  Bro.  or  those 
claiming  under  him.  The  award  is  not  made  with  any  of  the  for- 
.malities.  It  does  not  appear  that  any  questions  ever  arose  between 
the  contracting  parties  after  the  signing  of  the  contract;  that  either 
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of  the  parties  to  the  agreement  was  ever  notified  to  appear  before 
Mr.  Cobb;  or  that  the  Johnsons  have  ever  recognized  or  acquiesced 
in  the  so-called  "award.''  It  is  equally  clear  that  the  award  does  not 
determine  the  questions  which  Mr.  Cobb  assumed  to  deal  with,  and 
it  cannot  therefore  conclude  any  of  the  parties  in  interest. 

The  whole  question  was  therefore  open  before  the  referee.  He  was 
free  to  take  into  consideration  the  entire  transaction, — to  determine 
the  rights  of  the  various  parties  under  the  terms  of  the  contract  of 
settlement;  and  this  duty  has  been  performed  in  a  manner  so  free 
from  error,  so  far  as  the  learned  counsel  for  the  appellant  has  pointed 
out,  that  it  only  remains  for  this  court  to  affirm  the  judgment  of  the 
court  below,  with  costs.    All  concur. 


(38  App.  Div.  128.) 

HATCH  V.  LEONARD. 

(Supreme  Court  Appellate  Division,  First  Department    March  10,  1899.) 

Husband  and  Wipe— Action  for  Nbcessaries  Furnished  the  Wife— Plead 

ING. 

In  an  action  for  goods  sold  and  delivered,  evidence  that  they  were 
sold  to  defendant's  wife,  who  was  living  apart  from  her  husband,  and 
were  necessaries  for  her  which  he  did  not  supply,  is  inadmissible,  under 
an  allegation  that  they  were  bought  by  the  wife  as  her  husband's  agent. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Edward  P.  Hatch  against  John  Leonard.  There  was  a 
judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  B-\RRETT,  RUMSEY, 
PATTERSON,  and  INGRAHAM,  JJ. 

Edward  W.  S.  Johnston,  for  appellant 
Brainard  Tolles,  for  respondent. 

RUMSEY,  J.  The  plaintiff  alleged  that  he  delivered  to  defendant, 
and  at  his  request,  certain  merchandise,  "the  sale  and  delivery  being 
to,  and  said  request  and  the  promise  to  pay  therefor  being  made  by, 
the  wife  of  the  defendant,  defendant's  agent.''  The  value  of  the 
goods  was  alleged,  and  a  promise  to  pay  by  defendant,  and  judg- 
ment was  asked  for  the  value  alleged.  The  defendant  denied  the 
allegations  of  the  complaint,  and  for  a  separate  defense  set  up  that 
the  defendant  and  his  wife  lived  separate  and  apart  from  each  other^ 
and  that  he  made  reasonable  allowance  to  her  for  her  support  and 
that  of  her  family.  At  the  trial  plaintiff  proved  the  delivery  of  the 
goods  to  the  wife  of  defendant,  and  that  they  were  actually  used 
by  her  for  herself  and  her  children.  It  appeared,  from  the  testimony 
of  the  plaintiff's  witness,  that  the  husband  and  wife  actually  lived 
apart  at  the  time  of  the  sale  of  the  goods,  and  had  so  lived  for  some 
years.  The  wife's  testimony,  which  was  read  upon  the  trial,  stated 
that  she  had  been  so  living  apart  for  some  years,  and  that  her 
husband  supplied  her  with  money  from  month  to  month.  The  pre- 
cise amount  with  which  he  supplied  her  did  not  appear  by  proof.  Ttfe 
court  held  that,  when  it  appeared  that  the  husband  and  wife'  were 
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living  separate  and  apart  from  each  other,  the  presumption  that  the 
wife  was  the  agent  of  the  husband,  to  charge  him  for  purchases  made 
by  her,  ceased;  that  the  plaintiff  could  recover  for  goods  delivered 
to  a  wife  living  separate  from  her  husband  if  they  were  necessaries, 
and  if  it  appeared  that  he  did  not  supply  them,  or  furnish  her  with 
money  to  buy  them;  and  that  the  plaintiff,  seeking  to  recover  upon 
that  theory  of  liability,  must  allege  it  in  his  complaint.  The  learned 
jusrtice  held  that  the  complaint  in  this  action  did  not  contain  the 
proper  aUegations  to  entitle  the  plaintiff  to  prove  the  liability  of  the 
husband  for  goods  sold  to  his  wife  while  she  was  living  separately, 
and  he  therefore  excluded  evidence  offered  to  prove  such  facts,  and 
dismissed  the  complaint. 

The  authorities  sustain  him  in  his  view  of  the  law.  Schouler,  Husb. 
&  Wife,  §§  117,  119,  120,  and  cases  cited.  Before  plaintiff  could  re- 
cover it  was  necessary  that  he  should  aUege  that  the  articles  furnished 
to  the  wife  were  necessaries,  and  that  the  defendant  did  not  supply 
them;  for  it  was  only  in  case  this  was  the  state  of  affairs  that  the 
husband  was  liable.  The  same  rule  was  laid  down  in  an  action  against 
a  father  for  necessaries  furnished  to  his  infant  child,  which  stands 
upon  the  same  principle.  Goodman  v.  Alexander,  28  App.  Div.  227, 
50  N.  Y.  Supp.  884.  We  have  examined  the  rulings  made  by  the 
court  upon  the  trial,  and  can  find  no  error  in  them. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


Mclaughlin  et  ai.  v.  bibber  et  at 

(Supreme  Court,  Trial  Term,  New  York  County.    March  7,  1899.) 

Partnership— Liability  of  Retirino  Partner. 

Where  the  continuing  partners  assumed  and  agreed  to  pay  the  firm 
debts,  the  acceptance  by  a  creditor  of  the  notes  of  the  new  firm  for  the . 
debt  of  the  old  firm,  with  knowledge  of  the  facts,  is  an  extension  of  the ' 
time  of  payment  which  discharges  the  retiring  partner. 

Action  by  John  McLaughlin  and  others  against  Leopold  Bieber  and 
others.    Judgment  for  defendant  Leopold  Bieber. 

Rounds  &  Dillingham,  for  plaintiffa 

Louis  B.  Kinstler,  for  defendant  Leopold  Bieber. 

McADAM,  J.  The  plaintiffs  sold  goods  to  the  fiirm  of  L.  Bieber, 
Son  &  Co.,  composed  of  the  three  defendants,  up  to  December  23, 
1897,  on  which  a  balance  of  |611.25  was  due.  Thereafter,  and  on 
January  3, 1898,  the  firm  dissolved;  Leopold  Bieber  going  out,  and  the 
other  tw^o  remaining  in.  The  plaintiffs  were  notified  of  the  dissolu- 
tion, and  of  the  fact  that  Joseph  Bieber  and  Jacob  Greenwald  would 
continue  to  carry  on  the  business  of  the  late  firm  under  the  hew 
name  of  L.  Bieber's  Son  &  Co.,  and  that  they  would  liquidate  all  the 
obligations  of  the  old  firm.  This  dissolution,  by  operation  of  law, 
made  Joseph  Bieber  and  Jacob  Greenwald  principal  obligors,  and 
Leopold  Bieber,  the  retiring  partner,  surety  for  them.  Colgrove  v. 
Tallman,  67  N.  Y.  95;  Reed  v.  Ashe,  18  App.  Div.  501,  46  N.  Y.  Supp. 
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126.  On  February  10  and  15,  1898,  the  plaintiffs  accepted  from  the 
members  of  the  new  firm  their  obligations  in  the  form  of  promissory 
notes  payable  at  a  future  day  for  the  debt  in  suit,  thereby  extend- 
ing the  time  of  payment  without  consent  of  the  surety,  and  in  that 
manner  effectually  discharging  him  from  all  responsibility.  See  cases 
before  cited.  Probably  the  plaintiffs  did  not  intend  to  do  this,  but 
such  is  the  legal  effect  of  their  act.  The  notice  of  dissolution  served 
upon  the  plaintiffs  was  enough  to  put  them  upon  inquiry,  and  charge 
them  with  knowledge  of  all  the  facts.  Hunger  v.  Bank,  85  N.  Y., 
at  page  591. 

Under  the  circumstances,  there  must  be  judgment  in  favor  of  Leo- 
pold Bieber,  the  only  person  who  defends  the  action.  Sixty  days  to 
make  a  case,  and  60  days'  stay  of  execution  after  service  of  notice 
of  entry  of  judgment. 


(38  App.  Div.  09.) 

DUNCKLEE  V.  BUTLER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1890.) 

1.  Wills — Perpetdttiks— Suspexsion  op  Power  of  Alienation. 

A  testator,  after  leaving  property  in  trust  for  his  four  minor  children, 
provided  that,  if  any  one  of  them  should  die  before  reaching  majority, 
"said  residue  shall  be  held  In  trust  as  aforesaid  for  the  benefit  of  the 
survivors  of  them,  and  administered  as  above  provided,  only  the  number 
of  parts  into  which  said  residue  shall  be  divided  shall  be  equal  to  the 
number  of  children  then  living."  Held  to  apply  to  the  death  of  a  child 
during  testator's  life,  and  therefore  not  an  invalid  suspension  of  the 
power  of  alienation. 

2.  Same. 

A  testator  left  his  estate  in  trust,  to  be  divided  into  four  parts;  the 
incomes  to  be  paid  to  his  four  children,  and  after  their  death  the  prin- 
cipal to  be  paid  to  their  issue.  He  also  provided  that  if  any  of  them 
should  die,  leaving  no  issue,  her  portion  should  ''be  added  to  the  por- 
tions of  my  estate  held  in  trust  for  the  benefit  of  my  other  children 
then  living,— an  equal  amount  thereof  to  each  portion."  Hdd,  that  the 
latter  provision,  while  valid  as  applied  to  the  death  of  the  first  child, 
.     was,  as  to  subsequent  deaths,  an  invalid  suspension  of  the  power  of 

alienation  beyond  the  continuance  of  two  lives. 
8.  Same — Effect  of  Invalid  Provisions. 

A  testator  left  his  property  in  trust,  the  principal  to  be  divided  into 
four  equal  parts,  and  the  incomes  to  be  applied,  respectively,  to  the  sup- 
port of  his  four  chUdren  untU  they  reached  the  age  of  21  years,  after 
which  the  income  of  each  part  was  to  be  paid  to  the  legatee  during  life, 
and,  after  the  death  of  any  one,  the  principal  of  her  portion  to  be  paid 
to  her  issue.  Hdd,  that  such  provisions  were  separable  from,  and  would 
not  be  invalidated  by,  a  subsequent  clause  in  the  will  suspending  the 
power  of  alienation  by  providing  that,  if  any  child  should  die  without 
issue,  her  portion  should  be  added,  in  equal  amounts,  to  the  portions  held 
in  trust  for  the  others, 
i  Same. 

Where  certain  separable  provisions  in  a  will  in  regard  to  portions  of 
testator's  estate  are  invalid,  as  suspending  the  power  of  alienation,  he 
dies  Intestate  as  to  such  portions,  and  his  widow  is  entitled  to  her  stat- 
utory interest  therein.         • 
\  Same— Accumulation  of  Income. 

A  wUl  leaving  portions  of  an  estate  in  trust  for  testator's  children, 
and  providing  that  the  trustees  shall  apply  the  incomes  to  their  support 
during  their  minority,  but  making  no  direction  as  to  the  portion  of  such 
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incomes  which  might  be  unused  during  such  times,  Is  not  invalid  as  an 
accumulation  of  incomes. 
0.  Same. 

A  testator  left  a  portion  of  his  estate  in  trust  for  his  infant  son,  the 
Income  to  be  used  for  his  support  until  he  became  of  age,  then  ^,000  of 
the  principal  and  the  income  on  the  remainder  to  t^  paid  him,  and 
$10,000  of  the  principal  to  be  paid  him  when  he  reached  the  age  of  25 
years,  and  the  balance  when  he  reached  the  age  of  30  years.  It  was  also 
provided  that,  if  he  died  without  issue,  his  share,  *'or  any  unexpended 
portion  thereof,"  should  be  added  to  the  shares  of  the  other  legatees. 
Hdd,  that  the  "unexpended  portion"  referred  to  the  principal,  and  the 
will  was  not  invalid  as  an  accumulation  of  income. 

Appeal  from  special  term,  New  York  county. 

Action  by  Charles  T.  Duncklee,  as  executor  and  trustee,  against 
Francella  Butler  and  others.  Judgment  for  plaintiff  (56  N,  Y.  Supp. 
329),  and  defendants  appeal.     Modified  and  affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGBAHAM,  JJ. 

C.  W.  Truslow,  for  infant  appellants. 
Otto  C.  Wierum,  Jr.,  for  appellant  Butler. 
C.  H.  Phelps,  for  appellant  Francella  Butler. 
Albert  Stickney,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  for  the  construction 
of  the  will  of  John  G.  Butler,  deceased.  The  clauses  of  the  will 
which  give  rise  to  the  questions  involved  are  the  third  and  fourth. 
They  are  as  follows: 

•Third.  I  give  and  bequeath  to  Charles  T.  Duncklee  the  sum  of  twenty- 
five  thousand  dollars,  but  in  trust,  nevertheless,  to  hold,  manage,  and  dispose 
of  as  follows:  He  shaU  keep  said  sum  invested  in  good,  sound,  dividend- 
paying  securities,  and  pay  over  the  net  income  thereof  semiannually  to  my  said 
wife  during  her  life;  and  upon  her  decease  said  sum  shall  become  a  part 
of  my  residuary  estate,  and  be  disposed  of  under  article  fourth  of  this  my 
wiU. 

Tourth.  I  give  and  bequeath  to  Charles  T.  Duncklee  aforesaid  aU  the 
residue  of  my  estate,  real  and  personal,  but  in  trust,  nevertheless,  to  be  held, 
managed,  and  disposed  of  as  follows,  viz.:  He  shall  divide  said  residue  cuf 
my  estate  into  four  equal  parts,  keep  the  same  invested  in  good,  sound*  div- 
idend-paying securities,  and  apply  so  much  of  the  income  thereof  as  may 
be  necessary  to  the  support  and  education  of  my  children,  Blanch  Jane 
Butler,  Ethel  Cole  Butler,  Maude  Duncklee  Butler,  and  John  G.  Butler,  Junior, 
during  their  minority,  but  with  this  proviso:  That,  as  soon  as  each  one  of 
my  daughters  shall  arrive  at  the  age  of  twenty-one  years,  said  trustee  shall 
pay  over  to  such  one  so  arriving  at  the  age  of  twenty-one  years  the  net  In- 
come semiannually  thereafter  of  one  of  said  equal  fourth  parts  of  my  said 
estate  during  her  life,  and  upon  her  death  shall  pay  over  the  principal  there- 
of to  her  issue,  if  any;  but  if  she  shall  die,  leaving  no  issue  living  at  the  time 
of  her  death,  then  said  one-fourth  part  of  my  estate  shall  be  added  to  the 
portions  of  my  estate  held  in  trust  for  the  benefit  of  my  other  chUdren  then 
living,— an  equal  amount  thereof  to  each  portion.  Should  any  of  my  said 
children  die  before  arriving  at  the  age  of  twenty-one  years,  said  residue 
shall  be  held  in  trust  as  aforesaid  for  the  benefit  of  the  survivors  of  them, 
and  administered  as  above  provided,— only  the  number  of  parts  into  which 
said  residue  shall  be  divided  shall  be  equal  t»  the  number  of  children  then 
living. 

"When  my  son,  John  G.  Butler,  Junior,  shall  be  twenty-one  years  of  age, 
said  trustee  shall  pay  to  him,  out  of  one  of  the  portions  of  said  residue  of  my 
estate,  the  sum  of  five  thousand  dollars;  and  he  shall  pay  the  income  of  the 
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remainder  of  sucb  poction  semiannually  to  my  Bald  son  until  he  reaches  the 
age  of  twenty-five  years^  when  he  shall  pay  to  my  said  son  the  sum  of  ten 
tbonsand  dollars;  and  he  shall  pay  the  income  of  the  remainder  of  said  por- 
tion to  my  said  son  semiannually  until  he  reaches  the  age  of  thirty  years, 
when  all  the  remainder  of  such  portion  shall  be  paid  over  to  him.  Should 
my  said  son  die  before  reaching  the  age  of  thirty  years,  leaving  issue,  said 
trustee  shall  pay  over  to  such  issue  all  of  said  portion  or  part  of  said  trust 
estate  then  remaining  in  his  hands;  but  should  my  said  son  die,  leaving  no 
issue,  then  said  part  of  said  trust  estate,  or  any  unexpended  portion  thereof, 
shall  he  added  to  the  portions  held  in  trust  by  said  trustee  for  the  benefit  of 
my  other  chiid)%n  then  living,— ^n  equal  amount  thereof  to  each  portion. 

"Should  all  of  my  said  children  die  before  arriving  at  the  age  of  twenty-one 
years,  leaving  no  issue  living  at  the  time  of  their  respective  deaths,  then  said 
trustee  shall  pay  over  all  said  trust  estate  to  the  children  of  my  brother 
James  8.  Butler  and  the  children  of  my  sister  Betsey  Jane  Brown,  or  their 
heh-8.  In  equal  shares,  per  stirpes.*' 

It  ill  claimed  upon  the  part  of  the  appellants  that,  from  the  provi- 
Bions  of  the  will,  it  is  evident  that  the  testator  attempted  to,  and 
did,  create  trusts  susi)ending  the  power  of  alienation  of  his  real 
property,  and  Buspeoding  ownership  of  his  personal  property,  for 
periods  longer  than  those  permitted  by  the  statute,  and  that  he 
also  directed  accumulations  of  income  to  be  added  to,  and  to  become 
a  part  of,  the  trusts  created,  and  that  the  trusts  under  the  will  are 
BO  interwoven  that  they  cannot  be  severed  and  separated, — the  un- 
lawful cut  ofif  from  the  lawful,  and  the  lawful  permitted  to  stand. 
Upon  an  examination  of  the  provisions  of  the  will,  it  is  evident  that 
there  are  attempted  to  be  created  trusts  in  certain  portions  of  the 
estate  of  the  testator  which  are  in  contravention  of  the  statute. 
But  it  seems  to  us  that  it  is  possible  to  carry  out  the  intention  of  the 
testator  so  far  as  it  is  lawful,  and  to  sever  those  provisions  which 
are  in  contravention  of  the  statutes  without  in  any  respect  infringing 
upon  the  intention  of  the  testator  in  regard  to  those  portions  of  the 
will  which  come  within  the  provisions  of  the  law.  And  in  the  deter- 
mination of  these  questions,  it  seems  to  be  important  to  consider 
the  last  clause  of  the  first  paragraph  of  the  fourth  subdivision  of  the 
will.    This  clause  is  as  follows: 

**Should  any  of  my  said  children  die  before  arriving  at  the  age  of  twenty- 
one  years,  said  residue  shall  be  held  in  trust  as  aforesaid  for  the  benefit 
of  the  survivors  of  them,  and  administered  as  above  provided,— only  the  num- 
ber of  parts  Into  which  said  residue  shall  be  divided  shall  be  equal  to  the 
number  of  children  then  living.'* 

It  seems  to  be  apparent  that  the  provisions  of  this  clause  were  in- 
tended to  apply  to  the  death  of  a  child  during  the  lifetime  of  the 
testator,  because  the  direction  of  the  will  in  that  event  is  in  respect 
to  the  ''said  residue,"  which  residae  was  that  portion  of  his  estate 
remaining  after  the  payment  of  his  debts  and  legacies;  referring, 
therefore,  to  the  whole  of  the  residue,  and  not  to  any  particular  por- 
tion in  which  any  one  of  his  children  had  had  an  interest. 

At  the  time  of  his  death  the  testator  left  his  widow,  three  daugh- 
ters, and  one  son,  all  of  which  children  were  minors.  By  the  fourth 
subdivision  of  the  will  the  testator  bequeathed  to  his  executor  all 
the  residue  of  his  estate  in  trust,  to  divide  the  same  into  four  equal 
portions,  and  to  keep  the  same  invested,  and  to  apply  so  much  of  the 
income  as  might  be  necessary  to  the  support  and  education  of  his 
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said  four  children  during  their  minority,  with  the  further  provieion 
that,  as  soon  as  each  one  of  his  daughters  should  arrive  at  the  age 
of  21  years,  the  trustee  should  pay  over  to  the  one  so  arrived  at  t£e 
age  of  21  years  the  net  income  semiannually  of  one  of  said  equal 
fourth  parts  of  his  estate  during  her  life;  and  upon  her  death  the 
trustee  was  directed  to  pay  the  principal  thereof  to  her  issue.  But 
if  she  should  die,  leaving  no  issue  living  at  the  time  of  her  death,  then 
the  testator  directed  that  said  one-fourth  part  of  his  estate  should 
be  added  to  the  portions  of  his  estate  held  in  trust  for  the  benefit 
of  his  other  children  then  living, — an  equal  amount  thereof  to  each 
portion.  It  is  apparent  that  this  clause,  so  far  as  it  directs  a  division 
of  the  estate  into  four  parts,  the  application  of  so  much  of  the  income 
as  might  be  necessary  for  the  support  and  education  of  his  daughters 
during  minority,  and  the  payment  of  the  total  income  after  majority, 
and  in  the  case  of  the  death  of  any  one  of  his  daughters  leaving 
issue,  the  payment  over  of  the  principal  of  her  share  to  such  issue, 
comes  within  the  provisions  of  the  statute;  and  it  is  only  the  subse- 
quent clause,  having  reference  to  the  death  of  a  daughter  without 
issue,  which  in  any  way  contravenes  the  statute.  That  clause  pro- 
vides that  said  one-fourth  part  of  his  estate  should  be  added  to  the 
portions  of  his  estate  held  in  trust  for  the  benefit  of  his  other  children 
then  living, — ^an  equal  amount  thereof  to  each  portion.  This  provi- 
sion upon  the  death  of  the  daughter  first  dying  without  issue  could 
be  legally  complied  with,  because  the  limitation  would  only  be  during 
the  continuance  of  two  lives.  But,  upon  the  death  of  another  daugh- 
ter without  issue,  no  further  limitation  could  legally  be  placed  upon 
any  portion  of  the  share  which  had  originally  been  set  off  to  the 
daughter  who  had  first  died  without  issue;  and,  if  this  provision  is 
severed  from  the  other  trust,  then  the  testator  in  that  event  would 
have  died  intestate  as  to  that  portiop  of  his  estate.  This  same  ruling; 
applies  to  the  portion  of  the  daughter  subsequently  dying.  It  is 
apparent  that  these  trusts  are  separable,  and  that  the  illegal  portion 
can  be  s^arated  from  the  legal,  and  the  intentions  of  the  testator 
carried  out,  so  far  as  they  are  lawful,  without  in  any  respect  doin^ 
violence  to  his  expressed  will.  He  had  a  complete  scheme  in  reference 
to  the  shares  of  his  daughters  as  long  as  they  should  be  living.  He 
makes  a  legal  disposition  of  such  shares  in  case  they  should  die, 
leaving  issue;  and  it  is  only  after  two  daughters  have  died  without 
issue  that  there  is  any  transgression  of  the  law  in  respect  to  the 
suspension  of  alienation,  and  that  only  as  to  a  portion  of  the  residue. 
It  is  a  weU-settled  principle  of  construction  that  the  intentions  of  a 
testator  must  be  carried  out,  as  far  as  possible;  and  it  is  only  whei'e 
illegal  trusts  are  so  interwoven  with  those  which  are  legal  that  the 
illegal  cannot  be  severed  without  affecting  the  intention  of  the  tes- 
tator as  to  the  others  that  the  whole  trust  will  be  declared  void.  In 
the  case  at  bar,  as  before  stated,  it  appears  that  the  intentions  of 
the  testator,  so  far  as  they  are  legal,  are  separate  and  distinct  from 
the  subsequent  provisions  in  which  the  illegality  arises.  What  has 
already  been  said  with  regard  to  the  shares  of  the  daughters  applies 
also  to  the  provisions  in  regard  to  the  share  of  the  son. 
In  respect  to  the  claim  that  there  is  an  unlawful  accumulation  of 
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income,  we  faU  to  find  any  proTlaion  of  the  will  which  directs  any 
such  aecumnlation.  There  is  a  provision  that,  as  long  as  the  children 
are  under  age,  the  trustees  shall  apply  so  much  of  the  income  as  may 
be  necessary  to  their  support  and  education.  But  there  is  no  direc- 
tion as  to  what  shall  be  done  with  the  income  which  shall  have  ac- 
cumulated during  the  minority  of  the  infants.  That,  under  the  stat- 
ute, would  go  to  the  person  entitled  to  the  next  eventual  estate. 
In  reference  to  the  additions  provided  for  in  case  of  the  death  of  a 
son  or  daughter  without  issue  at  the  times  mentioned  in  the  will, 
such  additions  are  confined  to  the  principal  of  the  various  portions, 
and  have  no  reference  whatever  to  the  accumulations  of  income.  This 
is  manifest  in  respect  to  the  daughters,  and  the  only  provision  in 
the  will  as  to  the  son's  share  which  gives  any  coloring  to  the  con- 
tention that  surplus  income  is  attempted  to  be  included  with  the 
principal  of  any  of  the  portions,  is  found  in  the  provision: 

"Should  mj  said  son  die,  leaving  no  issue^  the  said  part  of  said  trust  estate, 
or  any  unexpended  portion  thereof,  shall  be  added  to  the  portions  held  in  trust 
by  said  trustee  for  the  benefit  of  my  other  children  then  Mvlng,— an  equal 
amount' thereof  to  each  portion." 

Now,  it  is  plain  that  "the  said  part  of  my  trust  estate"  was  the 
share  of  his  son,  and  the  "unexpended  portion  thereof"  was  that  part 
of  the  principal  which  should  remain  after  the  payment  of  |5,000  when 
be  became  21,  and  f  10,000  when  he  became  25. 

The  only  other  portion  of  the  will  necessary  to  consider  is  the  third 
clause,  which  gives  and  bequeaths  to  his  executor,  in  trust,  |25,000, 
the  net  income  to  be  paid  to  his  wife  during  her  life,  and  which  directs 
that  upon  her  decease  said  sum  should  become  a  part  of  his  residuary 
estate,  and  be  disposed  of  under  article  4  of  the  will.  It  is  apparent 
that  no  limitation  upon  such  portion  could  legally  be  placed,  except 
for  the  life  of  each  child,  and  that  upon  the  death  of  any  child,  leaving 
issue,  his  or  her  interest  in  the  f  25,000  would  go  to  the  issue,  by  the 
provisions  of  the  will;  and,  if  she  left  no  issue,  the  directions  of  the 
will  as  to  its  further  disposition  were  in  contravention  of  the  statute, 
and  the  testator  died  intestate  in  respect  thereto. 

There  is  an  appeal,  also,  by  the  widow,  upon  the  ground  that  her 
interests  are  not  properly  protected  by  the  decree.  It  is  evident  that, 
as  far  as  the  testator  died  intestate,  the  widow  would  be  entitled 
to  her  interest  as  provided  by  statute. 

The  judgment  appealed  from  should  therefore  be  modified  so  as  to 
conform  to  the  views  expressed  in  the  foregoing  opinion,  and  as  modi- 
fied affirmed,  with  costs  to  all  parties  to  be  paid  out  of  the  estate. 
All  concur. 


In  re  BOSTWICK'S  ESTATE. 

(Snprehie  Court,  Appellate  Division,  First  Department    March  10,  1890.) 

Transfer  Tax— Property  Subject. 

Certain  deeds  of  trust  reserved  the  right  In  the  grantor  to  withdraw 
any  of  the  property  from  the  trustee's  possession,  and  substitute  other 
property,  and  to  alter  or  terminate  the  trust,  and  directed  the  income 
to  be  paid  to  the  grantor  during  his  life,  or  to  such  others  as  he  might 
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direct    Hdd,  that  tbe  property  was  properly  taxed,  on  the  death  of 
cantor,  under  Laws  1882,  c.  399,  Imposing  a  tax  on  transfers  of  property 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  death 
of  the  transferror. 

Appeal  from  order  of  surrogate,  New  York  county. 

In  the  matter  of  the  taxation  of  property  transferred  by  Jabez  A. 
Bostwick,  since  deceased.  From  an  order  of  the  surrogate  confirm- 
ing the  report  of  an  appraiser  assessing  a  tax,  Fanny  E.  Carstairs 
and  others  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON,  O'BRIEN,  and  INGRAHAM,  JJ. 

R  E.  Robinson,  for  appellants  Carstairs,  Morrell,  and  New  York 
Life  Insurance  &  Trust  Co. 

James  E.  Kelly,  for  appellant  Wyatt 

Jabez  Holmes,  Jr.,  for  respondent  comptroller  of  city  of  New 
York. 

McLaughlin,  J.  This  is  an  appeal  from  an  order  of  the  sur- 
rogate of  the  county  of  New  York,  confirming  the  report  of  an 
appraiser  imposing  a  transfer  tax  upon  property  received  under 
certain  trust  deeds,  executed  and  delivered  to  the  New  York  Life 
Insurance  &  Trust  Company  by  Jabez  A.  Bostwick,  deceased.  Bost- 
wick died  in  August,  1892,  and  at  the  time  of  his  death  was  a  resident 
of  the  city  of  New  York.  The  statute  imposing  a  tax,  in  force  at 
the  time  of  his  death  (chapter  399,  Laws  1892),  provided,  among 
other  things,  that  a  tax  should  be  imposed  upon  the  transfer  of  any 
property,  real  or  personal,  of  the  value  of  f  500  or  over,  or  of  any 
interest  therein  or  income  therefrom,  in  trust  or  otherwise,  when 
the  transfer  was  made  "by  deed,  grant,  bargain,  sale  or  gift  made 
in  contemplation  of  the  death  of  the  grantor,  vendor  or  donor,  or 
intended  to  take  effect  in  possession  or  enjoyment  at  or  after  such 
death."  The  question  presented  is  whether,  under  the  statute,  the 
transfers  in  question  were  subject  to  a  tax. 

A  slight  consideration  of  some  of  the  provisions  of  the  instruments 
will  demonstrate  the  question  is  one  not  difficult  of  solution.  The 
instruments,  six  in  number,  were  executed  and  delivered  to  the 
trust  company  at  different  times  between  August  19,  1889,  and 
February  3,  1892,  and  provided  that  Bostwick  could,  at  any  time 
prior  to  his  death,  withdraw  from  the  possession  of  the  trustee  any 
or  all  of  the  property  transferred,  and  substitute  other  property 
in  its  place.  They  also  provided  that  he  could  alter,  amend,  or 
terminate  the  trust,  in  whole  or  in  part,  and,  in  case  of  a  termina- 
tion, all  the  property  should  be  returned  to  him.  A  further  pro- 
vision was  inserted  in  some  of  them  to  the  effect  that  the  income 
from  the  property,  or  the  greater  portion  of  it,  should,  during  Bost- 
wick's  life,  if  he  so  desired,  be  paid  by  the  trustee  to  him,  or  to  such 
other  person  or  persons  as  he  might  direct.  It  requires  neither 
argument  nor  authority  to  demonstrate  that,  under  the  statute 
referred  to,  a  tax  was  properly  imposed  upon  the  property  trans- 
ferred.  By  these  instruments  Bostwick  did  not,  in  fact,  during  his 
life,  dispose  of  the  property  at  all.    After  the  deliveir  of  the  instm- 
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ments  to  the  trustee,  he  could  again  not  only  acquire  the  possession 
of  the  property,  hut  he  could  dispose  of  it  just  as  eflPectually  as  he 
couM  before.  The  trustee  was  little  more  than  bailee  or  attorney, 
to  hold  and  manage  the  property  for  him.  No  one,  except  him- 
self, had  any  fixed  or  indef&sible  interest  in  it  until  his  death.  In 
every  legal  sense,  therefore,  until  then  the  property  was  his  to  enjoy 
and  dispose  of  in  any  way  he  pleased. 

In  reaching  this  conclusion,  In  re  Masury's  Estate,  25  App.  Dir. 
580,  51  N.  T.  Supp.  3S1,  has  not  escaped  our  attention.  The  princi- 
ple there  announced  is  not  in  conflict  with  this  view*  There  the 
donor  had  no  control  over  the  income,  but  the  same  was  directed 
to  be  paid  by  the  trustee  to  a  person  named  until  he  should  arrive 
at  the  age  of  21  years,  when  the  property^  Itself  was  to  be  delivered 
to  him.  Here  the  persons  named  in  the  'different  instruments  had 
no  absolute,  unqualified,  or  enforceable  interest  in  either  the  property 
itself  or  the  income  therefrom  until  Bostwick's  death.  Until  that  time 
he  reserved  to  himself  the  power  to  withdraw  the  same  from  the  pos- 
session of  the  trustee,  and  he  also  reserved  the  right  to  alter,  amend, 
or  terminate  the  trust,  if  he  so  desired.  Having  reserved  to  himself 
this  power,  it  must  be  held,  under  every  well-recognized  rule  relat- 
ing to  the  transfer  of  property,  that  the  interest  which  the  persons 
named  in  the  diflferent  instruments,  had  was  one  which  was  intended 
to  take  eflleet  in  porocooion  or  enjoyment  only  at  or  after  Buitwich's 
death.  The  transfers  were  thus  brought  both  within  the  letter 
andr  spiiit  of  the  statute; 

la  Be  Oreen^s  Estate,  158  N.  T.  22S,  47  N.  E.  292,  by  a  trust  deed 
a  trustee  was  directed  to  pay  the  income  upon  ibe  property  trans- 
ferred to  the  donor  during  her  life,  and  upon  her  death  to  divide  the 
property  itself  among  three  nieces^  their  issue  or  survivors,  but  no 
power  cf  revocation  whatever  was  reserved  to  the  donor.  The  court 
there  held  that  the  transfer  was  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  the  death  of  the  grantor,  within  the  mean- 
ing of  the  statute,  and  that  a  tax  was  properly  imposed.  In  dis- 
posing of  that  case  the  court  said: 

"It  is  not  Important  to  determlae  whetber  the  trust  instmmeat  was  made 
In  contemplatlmi  of  death,  or  whether,  upon  the  delivery  thereof,  the  remain- 
ders rested  In  the  nieces  in  such  a  sense  as  to  constitute  a  gift  inter  vivos, 
within  the  meaning  of  the  cases  dted  by  the  learned  counsel  for  the  re- 
spondent. It  may  be  conceded  that,  upon  the  delivery  of  the  trust  deed,  an 
interest  In  remainder  vested  In  the  nieces,  suhjeet  to  open  and  let  in  the 
children  of  one  who  had  died  during  the  lifetime  of  the  donor,  according  to 
the  terms  of  the  instrument.  The  real  question  is  whether  the  remainders 
which  the  nieces  took  under  the  deed  were  intended  to  *take  effect  in  pos- 
session or  enjoyment*  at  or  after  the  death  of  the  donor.  Until  his  death 
they  had  no  actual  possession  or  right  to  the  possession  of  the  property. 
Since  they  could  not  receive  any  part  of  the  principal  or  income  till  his  death, 
their  right  of  enjoyment  was  postponed  till  the  happening  of  that  event 
Wliatever  taiterest  they  may  have  had  before,  the  right  of  possession  or  en- 
JoymeBt  depended  upen  the  death  of  tk»  donor.  We  think  it  quite  clear  that 
the  remaiadsni  were  transferred  to  the  nieces  in  possession  or  wjoyment  by 
an  instrument  Intended  to  take  effect  for  that  purpose  at  or  after  the  death 
of  the  donor,  and  so  the  case  Is  brought  within  the  terms  of  the  statute. 
It  matters  not  whether  the  transfer  is  by  grant  or  by  gift,  so  long  as  ft  was 
intanded  to  take  eflTect^  in  possession  or  enjoyment,  at  or  after  the  death  of 
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the  grantor  or  donor.    The  devolution  of  title  is  subject  to  tbe  tax.    The 
death  of  the  donor  was  the  event  which  made  the  transfer  complete  and  ef- 
fective, and  secured  to  the  nieces  the  possession  and  enjoyment  of  the  prop- 
erty." 

The  language  just  quoted,  and  the  principle  announced,  are  quite 
applicable  to  the  transfers  under  consideration.  Here  the  deatiti  of 
the  donor  was  the  one  event  which  made  the  transfem  of  the  prop- 
erty complete  and  effective.  Until  that  time  the  persons  mentioned 
in  the  different  instruments  had  no  right  to  the  possession,  and 
no  legal  interest  in  the  property.  Until  then  Bostwick  had  the 
right  to  withdraw  the  property  from  the  possession  of  the  trustee, 
and  to  alter,  amend,  or  terminate  the  trust  itself,  if  he  so  desired. 
The  reservation  of  this  power  clearly  and  unmistakably  indicated 
an  intention  on  the  part  of  Bostwick  that  the  transfers  were  not  to 
take  effect  in  possession  or  enjoyment  until  he  died. 

It  follows  that  a  tax  was  properly  imposed,  and  that  the  order 
of  the  surrogate  was  right,  and  should  be  afQrmed,  with  costs  to 
the  respondent.    All  concur. 


SCHARMANN  v.  SCHOELL  et  al. 
(Supreme  Oourt  Appellate  Division,  Second  Department    March  7,  1889.) 

1.  Administrator's  Bond— EquiTABLE  Action  against  Surety. 

A  judgment  against  an  administrator  as  such  is  insufficient  as  a  tMisis 
of  an  equitable  action  to  charge  the  surety  on  his  bond  with  liability, 
where  no  disobedience  of  any  mandate  issued  by  the  surrogate,  or  the 
impossibility  of  involciDg  the  statutory  remedies  applicable  to  surrogates* 
courts,  is  shown. 

2.  SaHE— SURROOATBS— SUBSTITDTBD  SERVIOB  OF  PROCESS. 

The  jurisdiction  of  the  surrogate  to  compel  the  administrator  to  ac- 
count, on  a  due  proceeding,  is  not  lost  by  the  administrator's  absconding 
from  the  state,  or  his  concealment  with  intent  to  avoid  the  service  of 
the  citation,  since  Code  Civ.  Proc.  S  2521,  authorizes  the  surrogate  to 
order  a  substituted  service  of  process  as  if  he  were  a  Judge  of  a  court 
of  record. 

Appeal  from  special  term,  New  York  county. 

Action  by  Julius  Scharmann  against  Frederick  Schoell  and  others. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Trans- 
ferred from  First  to  Second  department.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Howard  A.  Sperry,  for  appellant. 

Otto  H.  Droege,  for  respondent  Schoell. 

Edward  Goldschmidt,  for  respondents  Foley. 

HATCH,  J.  This  is  an  equitable  action  brought  to  charge  the  de- 
fendant Schoeil  with  liability  as  surety  upon  a  l^nd  given  by  Sophia 
Froeschle,  as  administratrix  of  her  husband's  estate.  Demurrer  was 
interposed  to  the  complaint,  which  was  overruled  by  the  appellate 
division  in  the  First  department,  and  leave  given  to  answer.  Schar- 
mann  v.  Schoell,  23  App.  Div.  398,  48  N.  T.  Sapp.  306.    The  com- 
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plaint  mast  tberefore  be  regarded  by  us  as  stating  a  good  cause  of 
action.  This  decision  proceeded  upon  the  ground  that  as  the  com- 
plaint averred  that  the  administratrix  had  collected  moneys  of  the 
estate,  had  converted  them  to  her  own  use,  and  had  absconded  from 
the  state,  or  kept  herself  concealed  therein  to  avoid  the  service  of 
process,  the  plaintiff  was  unable  to  make  service  of  any  process  issu- 
ing out  of  any  of  the  courts  of  this  state,  and  could  not  in  any  other 
way  obtain  jurisdiction  of  the  person  of  the  administratrix,  and 
thereby  compel  her  to  account  for  the  trust  funds  of  the  estate.  By 
the  demurrer,  this  averment  was  admitted.  The  court  treated  it  as 
an  allegation  of  fact,  and  upon  that  ground  overruled  the  demurrer. 
Upon  the  present  trial  it  was  made  to  appear  by  undisputed  proof 
that  this  averment  was  not  founded  i^  fact.  On  the  contrary,  it  was 
shown  that  the  administratrix  had  not  been  out  of  the  state,  but 
had  at  all  times  openly  resided  within  the  jurisdiction  of  the  court, 
and  could  at  any  time  have  been  called  to  account  before  the  surro- 
gate. Upon  these  facts  apx)earing,  the  court  dismissed  the  complaint. 
It  is  well  settled  that  no  action  at  law  can  be  maintained  to  enforce 
an  administrator's  bond,  unless  based  upon  some  disobedience  of  the 
order  of  the  surrogate;  and  no  action  in  equity  will  lie  which  dis- 
regards statutory  requirements  if  resort  may  be  had  to  such  reme- 
dies. Hood  V.  Hood,  85  N.  Y.  561;  French  v.  Dauchy,  134  N.  Y.  543, 
31 N.  E.  1041.  Hiere  are  exceptions  to  this  rule,  but  they  can  only  be 
invoked  under  peculiar  circumstances  and  in  extreme  cases.  Bischoff 
V.  Engd,  10  App.  Div.  240,  41  N.  Y.  Supp.  815.  The  exception  is 
never  possible  where  it  appears  that  the  administrator  was  at  all 
times  within  the  jurisdiction  of  the  court,  and  might  have  been  pro- 
ceeded against  by  recognized  process  issuing  from  the  surrogate's 
court.  In  the  present  case  the  plaintiff  proceeded  against  the  admin- 
istratrix personally  in  an  action  at  law,  and,  making  proof  of  inabil- 
ity to  effect  service  of  process  upon  the  person,  procured  an  order  for 
substituted  8ei*vice,  and,  in  default  of  appearance,  procured  his  judg- 
ment. For  present  purposes  we  may  treat  the  order  for  substituted 
service  as  having  been  made  upon  proof  sufficient  to  uphold  it,  and 
also  treat  the  ju<j^ment  as  regularly  entered.  But  this  is  not  sufficient 
upon  which  to  base  an  equitable  action  seeking  to  charge  the  surety 
with  liability,  as  it  is  not  made  to  appear  that  there  has  been  any 
disobedience  of  any  mandate  issuing  from  the  surrogate,  or  that  the 
statutory  remedies  applicable  to  surrogates'  courts  could  not  have 
been  invoked.  It  is  clear  upon  the  present  facts  that  the  plaintiff 
might  have  proceeded  against  the  administratrix  in  the  surrogate's 
court.  He  was  entitled  to  institute  a  proceeding,  and  procure  the 
issuance  of  a  citation  compelling  her  to  account.  If  she  had  ab- 
sconded from  the  state,  or  kept  herself  concealed  therein,  with  the 
intent  to  avoid  the  service  of  such  process,  the  surrogate  was  not 
thereby  deprived  of  jurisdiction.  The  surrogate's  court  was  author- 
ized, ui>on  proper  proof,  to  issue  an  order  directing  substituted  serv- 
ice of  process,  as  it  possessed  ample  powers  in  this  respect.  Section 
2521  of  the  Code  of  Civil  Procedure  confers  the  same  authority  upon 
the  surrogate  as  is  possessed  by  a  judge  of  a  court  of  record.  Upon 
service  of  a  citation,  made  as  provided  by  this  section,  the  court  would 
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have  acquired  jurisdiction  of  the  person,  and  would  have  been  author- 
ized to  make  any  order  which  the  proof  upon  the  'hearing  showed  to 
be  proper.  Such  adjudication  and  order,  if  not  complied  with,  would 
have  furnished  the  required  basis  for  an  action  against  the  sureties 
upon  the  bond.  Hunt  v.  Hunt,  72  K  Y.  217;  Burton  v.  Burton,  45 
Hun,  68;  Bank  y.  Thurber,  74  Hun,  632,  26  N.  T.  Supp.  956.  None 
of  these  statutory  steps  having  been  complied  with,  and  it  being 
undisputed  that  the  administratrix  was  at  all  times  within  the  juris- 
diction of  the  court,  there  remains  no  basis  for  the  maintenance  of 
this  action.  The  plaintiff  insists  that  his  judgment  is  conclusive,  and 
cannot  be  attacked  in  this  action.  Assuming  this  in  his  favor,  it  by 
no  means  follows  that,  because  his  judgment  may  not  be  attacked,  he 
is  therefore  entitled  to  recover.  His  right  to  recover  against  the 
surety  is  based  upon  the  failure  of  the  principal  to  obey  some  proper 
mandate  of  the  surrogate's  court,  or  that  such  circumstances  exist 
as  precluded  the  plaintiff  from  obtaining  any  practical  relief  by  pro- 
ceeding before  the  surrogate.  As  to  the  former,  there  was  no  man- 
date which  was  disobeyed,  or  any  mandate  at  all.  As  to  the  latter, 
the  circumstances  proved  excluded  the  assumption  that  there  could 
be  no  relief  in  the  surrogate's  court. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.    All 
concur. 


CARDONNER  ▼.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Dlyision,  Second  Department    March  7,  1899.) 

Stbbbt  Railroads— Bictclibts—Colltsions—Contributort  Nbguobncb. 

An  expert  bicyclist,  familiar  with  the  streets  and  the  dangerous  sit- 
uation into  which  he  was  riding,  was  foUowing  a  downtown  car,  and 
when  it  stopped  he  turned  out  and  passed  It,  croasing  to  the  opposite 
track,  and  was  struck  by  an  uptown  car,  which,  when  he  turned  out 
was  only  25  feet  away.  Hdi^  that  freedom  from  contributory  neglig^ice 
was  not  shown. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Bella  Cardonner,  as  administratrix  of  the  estate  of 
John  G.  Gardonner,  deceased,  against  the  Metropolitan  Street-Bail- 
way  Company.  There  was  a  judgment  for  defendant,  and  plaintiff 
appeals.    Transferred  from  First  to  Second  department     Affirmed. 

For  opinion  on  former  appeal,  see  49  N.  Y.  Supp.  527. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT. 
HATCH,  and  WOODWARD,  JJ. 

Alfred  C.  Cowan,  for  appellant 

Charles  F.  Brown  (Henry  A.  Bobinson,  on  the  brief),  for  respond 
ent 

FEB  CURIAM.  The  appellant  calls  the  attention  of  the  court 
to  a  great  variety  of  rules  laid  down  by  the  courts  in  dealing  with 
questions  of  negligence,  citing  a  long  line  of  autihorities,  which  we 
are  bound  to  respect;  but  the  difficulty  is  that  none  of  these  rules 
were  made  to  fit  the  facts  as  established  on  the  trial  of  this  action, 
and  we  are  forced  to  agree  with  the  learned  trial  /court  that  the 
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plaintiff  has  failed  to  ecvtablifih  her  right  to  reooTer.  Flaintiff'B 
intestate  was  an  expert  bicycle  rider,  a  teacher  in  a  bicycle  academy^ 
was  familiar  with  the  «treetB  of  New  York,  and  particularly  with 
tbat  portion  of  the  streets  where  the  accident  complained  of 
occurred.  This  was  at  the  comer  of  Fifty-Third  street  and  Seventh 
avenue,  where  the  cars  from  Fifty-Third  street  run  in  onto  the  Sev- 
enth avenue  line.  The  evidence  shows  that  he  was  riding  behind  a 
car  going  downtown;  that  the  car  stopped  for  the  signal  before 
entering  upon  the  curve,  and  that  plaintifPs  intestate  turned  out, 
and  passed  the  car,  crossing  the  track  in  front  of  it,  and  entering 
upon  the  uptown  track,  where  he  was  met  and  struck  by  a  car 
going  uptown.  There  was  only  a  distance  of  25  feet  from  the  point 
where  plaintiff's  intestate  dodged  from  behind  the  car  which  he  was 
following  into  the  track  on  which  the  car  that  struck  him  was  advan- 
cing, and,  as  both  were  going  in  opposite  directions  towards  the  same 
point,  the  interval  of  time  between  his  appearance  and  the  contact 
n&nst  have  been  so  short  that  it  is  impossible,  with  fairness,  to  impute 
negligence  to  the  defendant.  The  plaintiff's  intestate  was  familiar 
with  the  dangerous  situation  into  which  he  was  riding;  to  him  the 
danger  was  known  and  obvious;  and  there  is  an  entire  lack  of 
evidence  tending  to  show  that  he  was  free  from  contributory  negli- 
gence. Indeed,  the  evidence  tends  rather  to  affirmative  proof  of 
contributory  negligence  than  to  the  opposite  conclusion,  and  the 
learned  trial  court  very  properly  dismissed  the  complaint 
The  Judgment  should  be  affirmed,  with  costs. 


(26  Misc.  Rep.  75.) 

FRANKLIN  NAT.  BANK  v.  LEWIS  et  sL 

CSnpffeme  Oourt,  Special  Tenn,  New  York  Oounty.    January,  1809.) 

MoiRT6AaB8—-FORBGL08UBE— Prior  IlVCUMBRiLMCaS— TeBMB  07  SALB—CONBtRUC- 
TZOH. 

A  referee  appointed  to  sen  land  under  a  decree  foreclosing  a  third 
mortgage  advertised  tbat  be  would  sell  the  land  subject  to  tbe  prior 
mortgages.  The  printed  terms  of  sale  provided  that  "All  taxes,  assess- 
ments, and  other  incumbrances  •  •  •  win  be  allowed  by  tbe  referee 
out  of  tbe  purchase  money."  Hdd,  that  tbe  mortgages  were  not  to  be 
paid  from  the  price. 

ActiMi  by  the  Franklin  National  Bank  against  Amy  A.  Lewis 
and  others  to  foreclose  a  mortgage.  A  purchaser  at  f orecloanre  sale 
moves  to  compel  the  referee  m&ing  the  sale  to  deliver  a  deed  on 
payment  of  the  difference  between  the  bid  and  prior  incnmbrancea 
Denied. 

Philip  Garpenter,  for  the  motion. 
William  H.  Law,  opposed. 

SCOTT,  J.  In  this  action,  which  was  for  the  foreclosure  of  a 
third  mortgage  upon  certain  real  estate  in  the  city,  the  referee 
appointed  by  the  decree  has  sold  the  property  as  therein  directed. 
It  appears  that  the  property  was  subject  to  three  liens  prior  to  the 
aiortgage  in  suit,  rn.  a  first  mortgage,  upon  which  there  was  due 
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about  131,125,  a  second  mortgage,  upon  which  there  was  due  about 
|80,  and  a  judgment  for  1123.96.  There  were  also  due  upon  the 
property  unpaid  taxes,  assessments,  and  water  rates  amounting  to 
about  11,000.63.  The  holder  of  the  first  mortgage  is  not  a  party 
to  the  action,  and  no  provision  is  made  in  the  decree  for  the  deduc- 
tion of  the  amount  of  his  mortgage  from  the  amount  which  might 
be  bid.  At  the  sale  but  a  single  bid  of  {32,000  was  made  for  the 
property,  and  it  was  knocked  down  at  that  figure.  The  purchaser 
then  offered  to  pay  the  referee  the  sum  of  |672,  being  the  com- 
puted difference  between  the  sum  of  the  prior  liens  upon  the  prop- 
erty and  the  sum  bidden  therefor  at  the  sale,  and  demanded  a  deed. 
To  this  demand  the  referee  refused  to  accede,  and  this  motion  is 
now  made  to  compel  him  to  do  so. 

It  is  perfectly  well  settled  that  where,  in  an  action  for  foreclosure 
of  a  mortgage,  persons  holding  prior  mortgages  or  other  liens  are 
not  made  parties  to  the  action,  and  no  proTision  is  made  respecting 
them  in  the  decree,  the  referee  must  sell  the  property  subject  to 
said  prior  mortgages  and  liens,  and  no  portion  of  the  purchase 
money  can  be  applied  to  their  payment  or  extinguishment  Bache 
V.  Doscher,  67  N.  Y.  429;  Ouggenheuner  v.  Sayre  (Sup.)  4  N.  T. 
Supp.  22.  The  referee  in  the  present  action  proceeded  in  exact  con- 
formity to  the  rule  of  practice  approved  by  the  foregoing  authorities. 
His  advertisement  of  sale  contained  the  following  notice: 

'The  approximate  amount  of  the  plaintifTs  lien  upon  the  premises,  with 
interest,  costs  and  disbursements,  is  $10,125;  and  of  taxes,  assessments,  and 
water  rates,  11,000.63.  The  property  will  be  sold  subject  to  a  first  mortgage 
upon  which  there  is  due  about  $31,125,  a  second  mortgage  upon  whidi  there 
is  about  $80  due,  and  a  judgment  for  $123.96.*' 

The  printed  terms  of  sale  contained  the  following  clause: 

"AU  taxes,  assessments,  and  other  incumbrances  which  at  the  time  of  sale 
are  liens  or  incumbrances  upon  said  premises  will  be  allowed  by  the  referee 
out  of  the  purchase  money,  provided  the  purchaser  shall,  previous  to  the  de- 
livery of  the  deed,  produce  to  such  referee  proof  of  such  liens,  and  duplicate 
receipts  for  the  payment  thereof.'* 

Both  the  so-called  terms  of  sale  and  the  advertisement  containing 
the  notice  above  quoted  were  read  by  the  auctioneer  before  the 
sale  commenced,  and,  taken  together,  constituted  the  conditions  upon 
which  the  property  was  offered  for  sale.  They  provided  as  clearly 
as  possible  that  the  only  liens  for  which  allowance  would  be  made 
out  of  the  purchase  money  would  be  taxes,  assessments,  and  the  like, 
which  were  capable  of  exact  determination  and  immediate  payment, 
and  that,  as  to  the  two  prior  mortgages  and  the  judgment,  the  prop- 
erty would  be  sold  subject  to  them.  In  the  very  nature  of  things, 
the  referee  could  not  safely  allow  any  deduction  to  be  made  on 
account  of  the  two  mortgages,  since  the  amount  due  upon  them 
had  never  been  judicially  determined;  and,  so  far  as  anything  to 
the  contrary  appears  in  the  papers,  they  were  not  overdue,  so  that 
they  could  be  paid  off.  It  follows  that,  under  the  announced  con- 
ditions of  the  sale,  the  purchaser  is  bound  to  pay  the  amount  of  his 
bid,  and  take  the  property  subject  to  the  two  prior  mortgages  and 
the  judgment    The  affidavits  presented  in  support  of  the  motion  in- 
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dicate  that  the  bid  was  made  under  an  honest  misapprehension, 
and  that  the  effect  of  enforcing  the  sale  will  be  to  compel  the  pur- 
chaser to  pay  nearly  twice  what  the  property  is  wortti.  If  his 
motion  was  to  relieve  him  from  his  purchase,  these  considerations 
would  have  great  weight,  and  might  lead  to  his  relief,  upon  proper 
terms.  The  present  motion,  however,  cannot  prevaiL 
Motion  denied. 


In  re  MBAGLEY'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  8,  1890.) 

L  Executors  —  Payment  of  Dsbts  without  Administration  —  Burden  of 
Proof. 

Where  an  executrix  treats  the  estate  and  testator's  debts  as  her  own, 
and  proceeds  with  the  settlement,  the  burden  is  on  her  to  show  that  her 
administration  has  resulted  equally  as  favorably  to  aU  parties  interested 
as  if  she  had  made  due  administration. 

2.  Same—Partnership  Debts— Insolvency. 

A  finding  by  a  surrogate  that  the  personal  property  of  a  testator  is 
insufflclent  to  pay  his  debts  is  not  warranted,  where  a  large  part  of  the 
indebtedness  is  computed  on  the  basis  of  his  liability  for  all  the  debts 
of  insolvent  firms  of  which  he  was  a  member,  shice  it  does  not  follow 
that,  because  the  surviving  members  are  insolvent,  nothing  can  be  col- 
lected of  them. 

3.  Same— Use  of  Estate  for  Individual  Purposes. 

The  conduct  of  an  executrix  in  using  money  of  the  estate  to  satisfy 
a  mortgage  on  real  estate  devised  to  her,  and  for  individual  purposes,  is 
not  due  administration. 

4.  Same— Payment  of  Debts. 

An  executrix  is  chargeable  with  aU  personal  assets  applicable  to  the 
payment  of  debts,  but  she  may  be  credited.  In  reduction  of  such  assets, 
with  a  just  proportion  of  testator's  debts  which  she  pays  individually; 
such  proportion,  where  the  assets  are  insufilcient  to  pay  aU  the  debts, 
being  at  the  rate  which  the  aggregate  of  aU  such  debts  beam  to  the  ag- 
gregate of  all  assets  applicable  thereto. 

5.  Same— Sale  of  Real  Estate. 

In  computing  the  assets  applicable  to  the  satisfaction  of  debts  against 
an  estate,  testatrix  is  not  chargeable  with  those  that  have  been  properly 
appUed  to  the  payment  of  debts. 

6.  Same— Statutes. 

The  conditions  prescribed  by  CSode  Civ.  Proc.  |  2759,  for  the  sale  of  real 
estate  for  the  payment  of  debts  of  an  estate,  are  the  same,  whether  the 
application  is  made  by  the  executor  or  a  creditor. 

7.  Same— Misapplication  of  Funds. 

Where,  In  a  proceeding  to  sell  real  estate  to  pay  the  debts  of  an  estate, 
it  appears  that  the  executrix  has  misapplied  the  funds,  the  amount  so 
misapplied  must  be  charged  to  her,  and  treated  as  so  much  money  in 
her  possession. 

Putnam,  J.,  dissenting. 

Appeal  from  surrogate's  court,  Broome  county* 

RoseU  H.  Meagley  died  January  20,  1890,  leaving  a  last  will  and  testament. 
In  which  he  devised  and  bequeathed  aU  his  estate  to  his  widow,  Julia  L. 
Meagley,  who  was  therein  named  as  executrix.  The  wUl  was  duly  proved, 
and  letters  testamentary  issued  to  said  Julia  L.  Meagley,  February  ^  1890. 
This  proceeding  was  instituted  by  Anna  E.  Corby  upon  a  claim  for  $8,200, 
based  upon  a  note  dated  November  25,  1887,  made  by  the  firm  of  Ira  J. 
Meagley  &  Co.,  of  which  the  testator  was  then  and  at  his  death  a  member. 
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Tbe  note  W4U  ghran  tor  41^200  lent  hj  the  petiUoaer  to  said  finco.  It  was 
made  to  the  order  of  the  testator,  Indorsed  by  him,  and  payaJble,  irith  Interest, 
fire  yesiB  fr«m  date.  Tbe  testator  at  tbe  thne  of  fate  death  was  a  xmrtner 
In  four  otlier  ey-ptatoeaHOp  fimn.  Hie  left  am  "estate,  veal  and  peraemd. 
which  his  wUow,  <te  Bxeeatrlz,  supposed  to  he  mwdi  mere  thsa  aisple  for 
the  payment  of  his  debts.  Isstead  «f  prooeedini:  in  Uie  doe  ooiuse  of  ad- 
ministration, she  treated  the  estate  and  the  testator^s  debts  as  her  own.  She 
took  his  place  as  partner  In  three  of  the  five  firms,  and  the  new  firms  satisfied 
most  of  the  debts  of  the  old  firms,  either  by  their  new  notes  or  the  prdceeds 
thereof.  She  paid  a  IsiTge  part  of  the  testator's  individnal  debts,  and  turned 
a  large  part  of  the  proceeds  of  the  personal  property  into  the  new  firms,  and 
finally  ascertained  that  the  firms,  their  members,  and  herself  were  insolvent. 
From  a  decree  ordering  a  sale  of  the  realty  to  pay  debts,  assignees  of  the 
devisee  appeaL    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERMCK,  PUT- 
NAM,  and  MERWIN,  JJ. 

Stephen  C.  Millard,  H.  D.  Himnan,  and  George  Whitnej,  for  appel- 
lants. 
D.  H.  Carver,  for  respondent 

LANDON,  J.  The  petitioner,  Anna  E.  Corby,  established  her 
claim  of  f8,200  against  the  estate  of  the  testator.  The  appellants, 
the  First  National  Bank  of  Bin^amton  and  the  City  National  Bank 
of  Bing hamton,  have  derived  title  from  the  executrix,  his  sole  devisee, 
to  certain  of  the  real  estate  of  the  testator,  which  the  surrogate  has 
directed  to  be  sold  for  the  payment  of  his  debts.  They  challenge 
the  decree,  under  section  2759  of  the  Code  (among  other  grounds), 
because,  although  the  surrogate  found  that  all  of  the  personal  prop- 
erty of  the  testator  which  could  have  been  applied  to  the  payment 
of  his  debts  and  funeral  expenses  had  not  b^  so  applied,  yet  the 
executrix  had  nevertheless  ^'proceeded  with  reasonable  diligence 
in  converting  the  personal  pix^perty  into  money,  and  applying  it 
to  the  payment  of  those  debts  and  fvaeral  expenses,  and  that  it  was 
insuflScient  for  the  payment  of  the  same."  He  thus  found  im  the 
language  of  the  latter  alternative  of  subdivisicm  5  of  section  2759 
of  the  Code.  The  appeal  is  taken  upon  the  facts  as  well  as  the  law, 
and  we  therefore  have  the  same  power  to  decide  the  questions  of  fact 
which  the  surrogate  had.  Section  2586.  The  main  question  is 
whether  this  ftnding  is  true;  that  is,  whether  fbe  personal  property 
of  the  testator  proved  to  be  insufficient  for  the  payment  of  his 
debts,  upon  proof  of  the  due  administration  thereof. 

The  tewtator,  as  found  by  the  anrrogaiie,  left  personal  property  to 
the  amount  of  |51,401.M.  EBs  individual  debts  were  f8,000.  He 
was,  however,  a  partner  in  five  different  firms;  and  the  executrix,  his 
widow,  was  his  sole  legatee  and  devisee.  Supposing  his  estate  to 
be  ample,  and  the  firms  prosperous,  she  did  not  file  an  inventory 
of  his  personal  property,  or  proceed  in  the  due  course  of  administra- 
tion to  settle  his  estate,  ^e  took  his  place  as  partner  in  three 
of  these  firms.  These  several  firms  were  in  fact  insolvent  at  the 
time  of  the  testator's  death,  and  the  surviving  partners  were  sever- 
ally insolvent,  but  whether  this  insolvency  was  total  at  the  time  of 
the  testator's  death  was  not  made  to  appear  as  to  all  of  them.  The 
surrogate  finds  that  no  accounting  is  shown  to  have  been  nmde, 
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iraas,  totipeen  the  mrvivuig  partsera  and  the  executrix,  fie  finds 
ttet  the  acgKgate  JMbebte^MBs  of  ^iiese  sevcrai  tms  at  Ae  time  of 
the  to0tator'«  ^beath  waa  |56,73L57  oFer  ani  abof*e  thehr  leapectiT^ 
aaaete  and  the  fiAanctal  ahility  of  the  «anriying  partnere  to  pay, 
bot  it  appears  thai  no  proceedings  were  taken  to  collect  anything 
from  any  of  such  aurYiviBig  partners.  Adding  |S,(MH),  his  iadiTidoal 
debts,  Euikes  a  total  indebtedness  of  fG6,731^7.  The  surrogate 
finds  that  the  execatrix  paid  out  of  the  assets  of  the  estate  f6,000 
in  fall  of  some  of  the  testator's  indiyidual  debts,  other  than  upon 
firm  Botes  indprsed  by  him,  and  |12,000  in  fall  apon  notes  made 
by  one  of  these  firms  and  indorsed  by  the  testator,  with  fall  knowl- 
edge of  the  petitioner's  claim;  that  she  paid  out  of  said  assets 
|2,7d0  upon  mortgages  upon  the  real  estate,  f3,500  more  for  impror- 
ing  the  real  estate,  and  used  and  applied  ^'several  thousand  dollars" 
of  the  assets  in  carrying  on  her  indiyidual  business  and  for  her 
individual  purposes.  The  debts  proved  in  this  proceeding  amounted 
to  912,613.96,  besides  interest  thereon.  It  thus  appears  that,  out  of 
s  total  indebtedness  of  966,731.57,  thus  computed,  $54,117.61  has 
been  paid  or  satisfied.  The  appellants  challenge  the  accuracy  of 
this  method  of  computation.  With  the  exceptions  above  specified, 
most  of  the  debts  were  satisfied  by  the  executrix  becoming  a  mem- 
ber of  three  of  the  firms  in  which  the  testator  had  been  a  partner, 
and  then  the  new  firms  took  up  the  notes  of  the  old  firms,  mainly 
by  new  notes  or  by  the  proceeds  of  new  notes.  Most  of  these  debts 
were  upon  notes  given  by  the  several  firms,  and  indorsed  by  the 
testator.  The  executrix,  in  order  to  carry  on  the  business  of  the 
new  firms,  treated  the  personal  assets  of  the  testator's  estate  as  her 
own,  and  used  a  large  part  thereof  in  supporting  such  business,  and 
in  paying  the  notes  of  the  new  firms  given  to  retire  the  notes  of  the 
old  firms.  If  the  debts  of  the  old  firms  thus  satisfied  or  retired 
are  excluded  from  the  debts  of  the  testator,  then  the  personal  prop- 
erty applicable  to  the  payment  of  his  debts  was  more  then  ample 
for  the  purpose.  The  learned  surrogate  bases  his  finding  of  fact 
that  the  executrix  '^proceeded  with  reasonable  diligence  in  convert- 
ing the  personal  property  into  monej,  and  applying  it  to  the  payment*' 
of  the  testator's  debts,  upon  the  assumption  that,  under  all  the  cir- 
cumstances, the  coarse  she  pui!su6d  was  justified  by  the  apparent 
condition  of  the  testator's  estate,  and  the  apparent  prosperity  of 
the  three  firms  in  which  she  took  his  place.  She  was  the  sole  devisee 
and  legatee,  and  supposed  she  was  able  to  i>ay  all  debts,  and  still  be 
rich.  The  surrogate's  view  can  be  upheld  only  to  the  extent  that  it 
is  clearly  diown  that  the  administration  adopted  was  equally  as 
favorable  to  the  parties  interested  as  due  administration  would  have 
been.  The  law  pointed  out  to  the  executrix  the  course  to  be  pur- 
sued, and  such  coarse,  if  properly  pursued,  would  have  amounted 
to  ''due  administration."  When  she  departed  from  it,  and  pursued 
a  different  course,  she  took  the  risk  of  failure;  and  the  burden 
rests  upon  her  to  show  that  the  administration  which  she  substituted 
for  that  prescribed  by  law  has  resulted  equally  as  favorably  to  all 
parties  interested  as  if  she  had  made  due  administration,  and  only  to 
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the  extent  that  that  is  shown  can  its  results  be  accepted.  This 
burden  she  has  not  met  If  we  assume  that  the  debts  of  the  firms 
were  the  debts  of  the  testator,  and  that  the  manner  of  their  retire- 
ment amounted  to  the  same  appropriation  of  the  personal  assets  of 
the  estate  as  if  the  executrix  had  directly  paid  than,  tiie  fact  never- 
theless is  that  she  jpadd  some  in  full,  and  others  not  at  all,— she 
paid  first  without  ascertaining  whether  she  ought  to  pay  anything, 
or,  if  something,  how  much;  and  the  evidence  does  not  show  that  she 
did  not  pay  more  than  the  due  administration  of  the  estate  would 
have  shown  to  be  necessary.  She  did  not  call  the  survivors  of  the 
firms  of  which  her  husband  was  a  member  to  any  account  at  any 
time  whatever.  The  learned  surrogate  bases  his  finding  of  the 
condition  of  such  firms  at  the  date  of  her  husband's  death  mainly 
upon  the  testimony  of  the  several  alleged  insolvent  survivors, — 
testimony  affected  to  some  extent  by  the  condition  of  such  firms, 
and  of  the  survivors'  own  pecuniary  standing,  after  an  unsuccessful 
continuance  of  the  business  with  the  executrix  as  a  x)artner. 

Ought  the  executrix  to  have  paid  or  assumed  the  payment  of  so 
large  a  sum  upon  account  of  the  just  contribution  which  the  estate 
ought  to  have  made  in  winding  up  the  partnership  businesses  as 
of  the  date  of  the  testator's  death?  We  do  not  know,  and  therefore 
the  finding  of  the  surrogate  that  the  personal  property  left  by  the  tes- 
tator was  insufficient  for  the  payment  of  his  debts  is  not  warranted  by 
the  evidence,  especially  in  view  of  the  fact  that  so  large  a  part  of 
the  testator's  indebtedness  is  computed  upon  the  basis  of  his  liabil- 
ity for  all  the  debts  of  the  firms  of  which  he  was  a  member,  over  and 
above  the  assets  of  such  firms.  It  does  not  follow  that,  because  the 
surviving  members  were  insolvent,  nothing  could  be  recovered  from 
them.  It  is  true  that  a  partnership  creditor,  when  be  can  prove  his 
inability  to  collect  of  the  surviving  partners,  may  proceed  against 
the  estate  of  the  deceased  member  without  bringing  an  action  against 
the  survivors.  Pope  v.  Cole,  55  N.  Y.  124;  Van  Riper  v.  Poppen- 
hausen,  43  N.  Y.  68;  Beardsley  v.  Hemingway,  65  Hun,  400,  20  N. 
Y.  Supp.  214.  The  reasoning  upon  which  the  cases  rest  is  that  upon 
the  death  of  one  partner  his  estate  is  discharged  in  law,  but  remains 
liable  in  equity,  and  in  equity  it  must  be  shown  that  no  remedy  at 
law  exists.  Hence,  if  the  creditor  can  collect  part  of  his  claim 
at  law  against  the  survivor,  he  must  do  so  before  resort  to  equity 
against  the  estate.  The  surviving  partners  were  primarily  and  le 
gaily  liable  for  such  debts,  and  they  provided  for  them  after  the  ex 
ecutrix  became  partner  with  them  in  the  new  firms.  There  was  no 
absolute  or  certain  debt  due,  either  in  law  or  equity,  from  the  testa- 
tor's estate  at  the  time  they  paid  or  novated  them.  Hoyt  v.  Bonnett, 
50  N.  Y.  538.  The  testator's  liability  in  his  lifetime  was  contin- 
gent.  As  indorser,  he  promised,  if  protested,  to  pay  if  the  firm  should 
not.  As  a  member  of  the  firm,  he  promised  to  pay  if  the  firm  could 
not.  Neither  contingency  occurred  with  respect  to  the  novated  debts. 
When  the  executrix  of  the  deceased  partner  volunteers  to  pay  the 
partnership  debts,  she  should  clearly  show  that  proceedings  against 
the  survivors  would  not  have  resulted  in  collecting  anything. 

The  money  paid  by  the  executrix  to  take  up  mortgages  upon  the 
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real  estate  devised  to  herself,  and  in  improving  the  same,  and  the 
**several  thousand  dollars"  which  she  used  for  "individual  purposes," 
cannot  be  upheld  as  due  administration. 

The  learned  surrogate,  in  effect,  held  that  the  executrix  rdeased 
the  assets  from  liability,  to  the  extent  that  she  diverted  them  in  turn- 
ing them  over  to  the  new  Arms,  and  thus  did  not  improperly  admin- 
ister. As  the  executrix  is  chargeable  with  the  whole  personal  assets 
of  the  testator  applicable  to  the  payment  of  debts,  so  she  should  be 
credited,  in  reduction  of  auch  assets,  with  a  just  proportion  of  the 
testator's  debts  which  she  has  paid  or  satisfied  individually,  which 
debts,  if  she  had  not  satisfied  them,  would  be  establishable  by  the 
decree  of  the  surrogate  in  the  proceeding  to  sdl  the  real  estate; 
such  proportion,  in  case  of  an  insufficiency  of  assets  to  pay  all  the 
debts,  being  at  the  rate  which  the  aggregate  of  all  the  debts  bears 
to  the  aggregate  of  all  the  assets  applicable  thereto,  if  due  adminis- 
tration had  been  pursued. 

There  was  no  due  administration.  But  courts  are  to  administer 
the  law  in  the  spirit  of  justice,  and  in  view  of  the  honest,  though 
mistaken,  efforts  of  the  executrix  to  take  all  of  the  testator's  debts 
upon  herself,  and  pay  them  by  the  methods  adopted  by  her,  we  think 
the  surrogate  was  justifiable  in  trying  to  find  out  to  what  extent 
her  methods  were  equivalent,  in  result,  to  those  of  due  administration, 
and  to  give  her  and  the  petitioner  the  benefit  of  such  equivalent 
results.  He  could  treat  such  debts  as  the  testator's  debts  only  to  the 
extent  that  the  insolvency  of  such  firms  and  of  their  surviving  mem- 
bers, in  equity,  made  them  the  debts  of  the  testator.  Under  the  cir- 
cumstances, equity  requires  that  the  executrix  should  be  relieved 
from  the  legal  consequences  of  her  mistake  in  attempting  to  provide 
for  them  in  her  firm  and  individual  capacity,  and  that  she  be  restored 
to  the  same  position  as  if  the  payments  she  thus  made  she  had  made 
as  executrix.  Nothing,  however,  can  be  presumed  in  her  favor.  The 
credits  she  does  not  clearly  show  herself  entitled  to  cannot  be  al- 
lowed her.  The  error  of  the  surrogate  is  in  not  holding  her  to  strict- 
ness of  proof  in  showing  the  extent  of  the  testator's  actual  indebted- 
ness upon  his  firm  liabilities.  There  is  reason  to  bdieve  that  his 
findings  do  not  rest  upon  the  condition  of  such  firms  and  their  sur- 
viving members  at  the  date  of  the  testator's  death,  but  upon  the  sub- 
sequent worse  condition  of  the  firms,  and  the  members  of  the  firms 
which  replaced  them. 

The  appellants  contend  that  the  executrix  is  to  be  charged  with  the 
151,401.90  of  personal  property  available  for  the  payment  of  debts, 
and  that  the  debts  to  be  considered  are  only  those  "established  by 
the  decree,"  namely,  |12,613.96.  The  question  before  the  surrogate 
was  whether,  due  administration  being  had  of  all  the  personal  prop- 
erty of  the  testator  which  could  have  been  applied  to  the  payment 
of  his  debts,  it  was  insufficient  for  the  payment  of  the  same  "as  estab- 
lished by  the  decree."  Only  the  debts  established  by  the  decree  are 
to  be  considered  as  needing  payment,  but,  in  computing  the  assets 
proi>erly  applicable  thereto,  it  is  plain  that,  to  the  extent  that  they 
haye  already  been  properly  applied  to  the  payment  of  the  testator's 
other  debts,  the  executrix  should  not  be  charged  therewith  in  this 


Digitized  by  VjOOQIC 


508  56  NJSW  YORK  SDPPI^BUENT  (Sup.   Gt 

and  90  New  York  State  Reporter. 

piBceedug.    Bat  this  does  not  JKip  the  petUiotter  tiere,  for  the  rea- 
SOBS  aiveady  steted. 

The  petitioner  relies  upon  Ldl  re  t««^«  127  IS.  Y.  286,  27  K.  Y. 
6a{i)«  1055,  to  fiiq[>p(nrt  two  propoiitiiMis:  (1)  That  the  queBtion  of 
reaaenable  diligence  is  dependent  upon  the  circajnataaoeB;  (2)  that 
the  petitioner  is  not  to  be  denied  recourse  to  the  real  estate  for  the 
pajment  of  her  debt,  even  if  the  executrix  has  squandered  the  per- 
sonal property.  The  first  proposition  we  hare  ahready  conceded. 
With  respect  to  the  second,  the  court  did,  indeed,  i>ractically  so  hold, 
in  a  very  peculiar  case.  But  this  proceeding  is  statutory,  and  the 
statute  (section  2759)  specifies  the  conditions  upon  which,  only,  the 
real  estate  can  be  sold  for  the  paymesit  of  debts;  and  the  oon^Utions 
ate  the  same  wliether  the  executor  or  administrator  applies,  or  a 
creditor.  The  csfies  hold  that  the  conditions  prescribed  by  the  stat- 
ute must  be  strictly  pursued.  EingsLand  v.  Murray,  133  N.  Y.  177, 
30  N.  E.  845;  Long  v.  Long,  142  N.  Y.  545,  37  N.  £.  486;  Kogan 
V.  Kavanaugh,  138  N.  Y.  422,  34  N.  £.  292;  Moser  y.  Cochrane, 
107  N.  Y.  35,  13  N.  E.  442.  We  have  conceded  above  that  a  sub- 
stantial compliance  which  reaches  the  same  result  as  a  strict  com- 
pliance may  be  hdd  to  be  sufficient;  the  burden,  however,  resting 
upNon  the  executrix  to  prove  it  In  Kingsland  v.  Murray  the  court 
said: 

"If  they  [the  executors]  waste  or  squander  the  personal  property,  so  that 
it  becomes  Insufficient  for  the  payment  of  the  debts,  the  only  resort  of  the 
creditors  is  to  them,  to  enforce  their  personal  responsibility;  and  they  cannot 
in  that  case  cause  the  real  estate  to  be  sold,  under  the  statutes  referred  to/' 

For  the  purposes  of  this  proceeding,  when  instituted  by  a  creditor^ 
it  would,  no  doubt,  be  right  to  charge  the  executrix  with  what  ^e 
has  misapplied,  and  to  direct  its  ap$dication  by  her  to  the  payment 
of  the  debts,  as  so  much  money  still  in  her  ha^ds  (In  re  Qeorgi,  21 
Misc.  Bep.  423,  47  N.  Y.  Snpp.  1061),  and,  if  an  insufficiency  stiU 
exists,  then  to  decree  a  sale  of  the  real  estate  to  the  extent  thereof. 

There  are  other  objections  urged  by  the  appellants.  They  are,  if 
valid,  bat  irr^ularities  in  practice,  not  involvii^  the  jurisdiction  or 
merits. 

The  decree  should  be  reversed  upon  the  facts,  with  one  1^1  of  costs 
to  the  ai^llants  against  the  petitioner.  All  ooncar,  except  PUT- 
NAM, J.,  dissenting. 


CONEY  ISLAND  &  G.  RT.  CO.  v.  CONEY  ISLAND  &  B.  R.  CO.  et  aL 

(Supreme  Court,  Appellate  DlvialoUf  Second  Department    Idarch  7,  1899.) 

Strket  Ratlroads— Joint  Use  of  Tracks— Leased  Likes. 

A  street-railway  company,  having  a  right  to  operate  Its  line  in  a 
certain  arenue,  agreed  with  another  company  that  the  two  ^onld  con- 
struct a  double  trade  on  such  avenue,  to  he  used  Jointly  by  them;  each 
to  operate  as  many  cars  over  the  track  as  it  might  deem  proper.  FfM 
that  the  latter  company  could  not  restrain  the  former  from  operating 
the  cars  of  a  leased  line  over  the  double  track. 

Appeal  from  special  term,  Kings  county. 
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Suit  by  the  Coney  Island  &  Graveaend  Railway  ComptDy  againet 
the  Coney  Island  &  Brooklyn  Railroad  Company  and  the  Brooklyn 
City  &  Newtown  Railroad  Company.  There  was  a  decree  for  defend- 
ants^ and  plaintiff  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

James  C.  Church,  for  appellant. 

William  N.  Dykman,  for  respondent  Coney  Island  &  B.  R.  Co. 

William  C.  Gulliver,  for  respondent  Brooklyn  City  &  N.  R.  Ca 

HATCH,  J.  The  parties  to  this  action  submitted  the  controversy 
existing  between  them  to  the.  court  upon  an  agreed  stataoent  of 
facts,  and  the  question  which  is  presented  for  determination  became 
solely  one  of  law.  So  far  as  material  to  the  present  discussion,  it 
appears  that  the  defendant  the  Coney  Island  &  Brooklyn  Railroad 
Company  had  authority  to  construct  and  operate  a  street  railroad 
upon  Neptune  avenoe  betweai  West  Sixth  street  and  Bast  Fourteenth 
street,  in  the  town  of  Gravesend.  The  right  so  to  construct  its 
tracks  over  this  route  was  determined  by  this  court  in  Trelford  v. 
RaUroad  Co.,  5  App.  Div.  4^4,  39  N.  T.  Bapp.  20;  Id.,  6  App.  Div. 
204,  40  N.  T.  Soi^  1150.  In  May,  1896,  the  plaintiff  in  this  action 
commenced  an  action  against  the  defendant  the  Coney  Island  & 
Brooklyn  Railroad  Company  to  restrain  the  latter  from  entering 
upon  Neptune  avenue  and  constructing  its  railroad  therein.  This 
action  resulted  in  a  preliminary  injnncticm  restraining  the  defendant 
from  constructing  its  railroad,  ''save  upon  such  strip  of  land  in  such 
avenue  as  was  originally  used  for  the  old  plank  road,  and  so  far  as 
such  defendants  may  have  any  rights  on  and  in  such  strip  by  virtue 
of  chapter  324  of  the  laws  of  1861."  In  July,  1896,  the  plaintiff 
entered  npon  N^tuike  avenue  for  the  purpose  of  constructing  its 
railroad,  and  thereupon  the  defendant  the  Coney  Island  &  Brooklyn 
Railroad  Company  commenced  an  action  to  restrain  the  plaintiff  from 
constructing  its  road  in  Neptune  avenue  between  Coney  Island  ave- 
nue and  West  Fifth  street;  and,  after  an  argument  had,  the  court 
granted  a  preliminai7  injunction  restraining  the  x>laint]ff  from  con- 
structing any  railroad  in  Neptune  avenue  between  Coney  Island  ave- 
nue and  West  Fifth  street.  Thereupon  the  two  railroads  altered  into 
an  agreement,  which  forms  the  basis  of  this  action,  and  upon  which 
the  rights  oi  these  parties  must  be  determined.  By  this  agreement 
it  was  recited  that  the  defendant  the  Con^  Island  &  Brooklyn  Rail- 
road Company  in  or  about  the  year  1863  had  constructed  its  railroad 
upon  the  Con^  Island  Plank  Road,  between  Coney  Island  avenue 
and  what  is  now  known  as  ^^West  Fifth  Street,"  and  operated  its 
railroad  thereon  until  about  the  year  1890,  and  that  the  Coney  Island 
Plank  Road  is  now  partly  within  the  lines  of  Neptune  avenue  as 
opened;  that  the  plaintiff  had  all  the  rights  necessary  to  construct 
and  operate  a  double-track>  street-surface  railroad  upon  Neptune  ave- 
nue between  Emmons  avenue  and  West  Eighth  street.  And  for  the 
purpose  of  the  construction  and  maintenance  of  the  railroad  upon 
Neptune  avenue  where  their  roads  coincide,  ^^being  the  portion  of 
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Neptune  aTenue  between  West  Fifth  street  and  CJoney  Island  ave- 
nue, and  also  for  the  operation  of  the  cars  of  each  of  the  parties  hereto 
upon  such  portion  of  Neptune  avenue,"  it  was  agreed  that  the  parties 
should  construct  a  double-track  street-surface  railroad  upon  Neptune 
avenue  between  West  Fifth  street  and  CJoney  Island  Plank  Boad, 
making  provision  for  particular  construction  by  each,  and  the  expense 
of  railroad  construction  and  electrical  equipment  diould  be  divided 
between  the  parties;   and  it  further  provided: 

"Said  tracks  so  constructed  on  Neptune  avenue  are  to  be  used  jointly  by 
the  parties  hereto,  and  the  expense  of  maintaining  and  preserving  the  same 
shall  be  borne  equally  by  the  parties  hereto.  In  such  joint  use  of  the  said 
tracks  each  of  the  parties  hereto  shaU  have  the  privUege  of  operating  as  many 
cars  over  said  track  as  In  the  conduct  of  Its  business  It  may  deem  necessary 
and  proper." 

The  limitation  of  use  in  the  agreement  is  found  in  section  5: 

'The  parties  hereto  mutually  agree  that  In  the  use  of  said  tracks  no  car 
of  either  party  shall  on  any  occasion  stop  or  remain  stationary  upon  said 
tracks  for  a  greater  length  of  time  than  may  be  necessary  to  take  up  or  let 
out  passengers,  and  that  all  cars  of  the  parties  hereto  shaU  be  run  over  said 
railroad  tracks  at  a  rate  of  speed  not  less  than  that  specified  in  the  time  tables 
made  or  to  be  made  from  time  to  time  by  the  other  party  hereto." 

The  defendant  the  Ck>ney  Island  &  Brooklyn  Railroad  Company^ 
having  leased  the  lines  of  the  defendant  the  Brooklyn  City  &  New- 
town Bailroad  Company,  began  running  the  cars  of  such  leased  Une 
over  this  part  of  its  road,  and  the  plaintiff  seeks  by  this  action  to 
restrain  the  running  of  any  cars  of  the  leased  line  over  the  road  so 
jointly  constructed  and  maintained;  the  contention  of  the  plaintiff 
being  that  the  agreement  gave  no  right  in  the  defendant  the  Coney 
Island  &  Brooklyn  Railroad  Company  to  make  use  of  the  jointly  con- 
structed line  for  any  other  purpose  than  the  running  over  it  of  its  own 
cars.  We  do  not  think  that  this  contention  can  be  upheld.  It  is 
perfectly  clear  that  the  defendant  the  Coney  Island  &  Brooklyn  Rail- 
road Company  had  the  right  to  construct  in  Neptune  avenue  its  lino 
of  road,  and  operate  the  same,  quite  independent  of  any  right  held  by 
the  plaintiff  in  such  street.  Indeed,  so  far  as  the  agreed  facts  are  con- 
cerned, and  in  the  litigation  between  these  companies,  it  had  been 
judicially  determined  that  the  plaintiff  had  no  right  to  construct  its 
railroad  in  Neptune  avenue,  as  against  the  right  of  the  defendant  thi* 
Coney  Island  &  Brooklyn  Railroad  Company,  as  the  agreed  state- 
ment of  facts  is  that  the  plaintiff,  at  the  instance  of  the  dtfendant 
the  Coney  Island  &  Brooklyn  Railroad  Company,  had  been  restrained 
from  constructing  its  railroad  in  such  street.  This  being  the  status 
of  the  parties  hereto,  it  is  quite  evident  that  the  right  of  the  defend- 
ant the  Coney  Island  &  Brooklyn  Railroad  Company  to  operate 
its  cars  in  the  street  was  not  subordinate  to  any  rights  possessed 
therein  by  the  plaintiff;  and  this  right  which  the  said  defendant  then 
had  would  have  entitled  it  to  maintain  and  operate  over  such  lim.' 
either  the  cars  it  was  then  engaged  in  operating,  or  the  cars  of  any 
company  whose  line  it  might  thereafter  lease.  This  right  is  supported 
bv  the  decisions  in  Ingersoll  v.  Railroad  Co.,  157  N.  Y.  453,  52  N.  E. 
545,  and  Roddy  v.  Railroad  Co.,  32  App.  Div.  311,  52  N.  Y.  Supp.  1025. 
By  the  agreement  entered  into  between  these  railroads  the  right 


Digitized  by  VjOOQIC 


Sup,   Ct.)  ANDERSON   V.  DALEY.  511 

of  each  company  was  made  equal, — not  alone  the  right  to  operate  such 
cars  as  it  then  possessed  and  operated,  nor  the  right  to  operate  cars 
of  other  railroads  which  it  might  thereafter  lease,  or  which  it  might 
enter  into  trackage  agreement  with;  but  it  was  the  right  to  make 
use  of  this  track,  for  the  purposes  of  its  business,  as  fully  and  com- 
pletely as  it  might  make  use  of  any  other  portion  of  its  track,  saving 
only  that  such  use  should  not  operate  as  an  infringement  upon  the 
equal  right  of  use  held  by  the  plaintiff.  In  other  words,  the  right 
which  each  railroad  company  obtained  by  virtue  of  this  agreement 
was  to  make  use  of  this  piece  of  road  equally  for  all  the  purposes 
of  use  which  the  business  of  either  company  required,  either  in  the 
then  existing  condition,  or  for  future  development.  It  is  not  claimed 
by  the  plaintiff  that  the  act  of  the  defendant  the  Coney  Idand  & 
Brooklyn  Bailroad  C(»npany  in  any  wise  curtails  its  use  of  the  road 
for  all  the  purposes  of  its  business,  or  that  the  use  by  the  said  defend- 
ant is  of  such  a  character  as  to  deprive  it  of  the  same  use,  if  it 
chooses  to  enjoy  it.  Such  being  the  rights  of  the  parties  hereto, 
.neitber  has  the  right  to  complain  of  the  other,  nor  will  there  be  any 
right  of  complaint  until  the  act  of  one  deprives  the  other  of  its  oppor- 
tunity to  equal  use  of  this  track.  Brooklyn  Crosstown  R.  Co.  v. 
City  B.  Co.,  51  Hun,  600,  3  N.  Y.  Supp.  901,  and  Coney  Island  &  B. 
R  Co.  V.  firooklyn  Cable  Co.,  53  Hun,  169,  6  N.  Y.  Supp.  108,  have  no 
application  to  this  case.  l!1iey  each  presented  the  oi^inary  case  of 
a  trackage  agreement,  by  which  one  railroad  obtained  the  right  to 
the  nse  of  the  tracks  of  another  at  an  agreed  compensation;  and 
it  was  held  that  such  arrangement  did  not  operate  to  authorize  the 
leasee  to  make  use  of  the  track  for  the  operation  of  cars  of  other 
lines  which  it  had  subsequently  leased.  We  have  no  doubt  that  those 
cases  were  well  decided.  The  question  turned  upon  the  construction 
of  the  agreement.  So,  here,  the  determination  is  upon  the  construc- 
tion of  an  entirely  different  agreement,  whereby  the  parties  obtained 
an  equal  right  to  use  this  piece  of  track  for  all  of  the  purposes  for 
which  they  might  find  occasion,  either  in  their  business  which  then 
existed,  or  in  their  subsequent  development  and  extension;  there 
being  no  limitation,  except  that  one  may  not  be  permitted  to  impair 
the  right  existing  in  the  other. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs.    All 
concur. 


ANDERSON  et  al.  v.  DALEY  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1890.) 

1.  CovvBRSiON  OF  Tru8T  Funds— Suit  bt  Bbneficiartbs. 

Where  the  trustee  refuses  to  sue  for  a  conversion  of  the  trust  funds, 
the  beneficiaries  may  sue  in  their  own  names  to  protect  the  estate,  and 
may  avail  themselves  of  an  the  rights  of  the  trustee,  as  though  the  suit 
were  in  his  name. 

2.  SAMR-^LlABILrrY. 

Where  an  officer  and  stoclcholder  of  a  corporation,  knowing  it  to  be 
insolvent,  participated  in  the  use,  for  the  benefit  of  the  corporation,  of 
trust  funds,  he  is  personally  liable  for  such  funds,  and  this  whether 
he  agreed  to  be  responsible  or  not,  and  though  he  was  guilty  of  no  fraud. 
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a  Same— Application  op  Paymbntb. 

Trast  fnnds  were  converted  by  a  partnership,  which  subsequently  in- 
corporated and  transferred  its  property  to  the  corporation.  Edd,  ^at 
payments  afterwards  applied  on  the  trust  debt  should  be  appropriated 
to  the  earliest  items,  and  not  to  additional  eonyersions  by  the  oorponb- 
tion. 

Appeal  from  special  term,  Richmond  county. 

Action  by  Violet  Rosalie  Anderson,  an  infant,  by  William  B. 
Anderson,  her  guardian  ad  litem,  and  others,  against  George  H. 
Daley  and  others.  There  was  a  judgment  for  plaintiffs,  and  defend- 
ant Jones  appeals.    AflSrmed. 

Argued  before  GOODRICH,  P.  J^  and  CULLEN,  BARTLETT, 
HATCaa,  and  WOODWARD,  JJ. 

George  J,  Greenfield  (Louis  S.  Phillips,  on  brief),  for  appellant 
Walter  S.  Logan  (Charles  M.  Demond,  on  brief),  for  respondents. 

HATCH,  J.  The  facts  connected  with  the  subject  of  this  action 
are,  in  brief,  these:  For  a  loog  time  {^ior  to  1883  the  firm  of  DerllA 
&  Go.  was  in  existence  in  the  city  of  New  York,  and  was  engaged  in 
business  as  dealers  in  clothing.  The  defendant  George  H.  Daley 
was  connected  with  such  Arm  as  a  bookkeeper,  and  had  been  siaee 
1862.  In  1883  Dolej  was  appointed  trustee  under  the  will  of  Albert 
Ward,  he  having  been  substituted,  by  decree  of  the  court,  in  the  place 
of  other  trustees  named  in  the  will,  who  had  declined  to  serve.  Daley 
commenced  the  actire  execution  of  hia  duties  aa  trustee  in  June, 
1883,  and  he  immediately  began  the  deposit  of  moneys  of  the  Ward 
estate  with  the  co-partnership  of  Devlin  &  Co.  in  the  same  month, 
and  continued  so  to  deposit  and  to  draw  moneys  through  Devlin  & 
Co.  so  long  as  such  firm  was  in  existence;  the  course  of  business  in 
this  regard  being  for  Daley  to  take  the  moneys,  which  usually  came 
to  him  by  check,  indorse  the  same  to  Devlin  &  Co.,  who  deposited 
them  in  the  bank  account  of  the  firm  indiscriminately  with  other 
fund&  An  account  was  c^ned  upon  the  books  of  Devlin  &  Gou, 
crediting  tjie  Ward  estate  with  the  mon^s  received.  These  moneys 
were  withdrawn  from  Devlin  &  Co.  in  various  forms, — by  check, 
draft,  and  the  payment  of  tradesmen's  bills  incurred  by  the  bene- 
ficiaries  under  the  will  of  Ward.  It  does  not  appear  in  the  record 
what  the  arrangement  was  which  existed  between  the  firm  and 
Daley  as  trustee,  through .  which  the  moneys  of  the  Ward  estate 
went  into  the  bank  account  of  the  firm,  except  that  they  were  to 
pay  interest  upon  daily  balancesw  All  that  otherwise  appears  upon 
that  subject  is  that  such  was  the  course  of  business.  George  A. 
Jones,  deceased,  was  at  this  time  connected  with  the  firm  of  Devlin 
&  Co.,  but  whether  as  partner  or  otherwise,  or  what  his  interest 
therein  was  does  not  appear.  There  is  no  proof  in  the  case  showing 
that  he  personally  had  any  arrangement  or  understanding  with 
Daley  that  the  moneys  of  the  Ward  estate  should  be  deposited  with 
the  firm,  or  that  he  was  consulted  in  respect  thereto,  or  had  any 
relation  therewith,  or  that  he  occupied  such  a  position  in  the  firm  as 
would  have  enabled  him  to  have  made  any  arrangement  in  connec- 
tion therewith;  and  this  is  true  of  all  the  details  in  connection  with 
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the  funds  of  the  Ward  estate,  from  1888,  when  the  deposits  began, 
down  to  Pebrnary,  1891,  when  a  change  was  made  In  the  Arm.  In 
that  year  a  corporation  was  organized,  known  as  Devlin  &  Co.,  for 
the  purpose  of  carrying  on  the  same  business  that  had  been  carried 
on  by  the  firm  prior  thereto,  the  capital  stock  being  1300,000,  divided 
into  3,000  shares  of  f  100  each.  The  stockholders  consisted  of  eight 
members.  Jeremiah  Devlin  held  1,835  shares;  Thomas  H.  O'Connor, 
340;  Thomas  D.  O'Connor,  10;  Daniel  C.  Devlin,  10;  William  O. 
Phelps,  4;  Estate  of  William  Devlin,  400;  George  H.  Daley,  346; 
and  George  A.  Jones,  6.  There  were  five  trustees  of  this  corpora- 
tion, and  for  the  first  year  they  were  Jeremiah  Devlin,  Eugene  J. 
McEnroe,  Henry  W.  Penoyar,  Joseph  P.  Webber,  and  Merritt  E. 
Haviland.  The  corporation  carried  on  business  in  the  same  manner 
as  the  firm  had  done,  and  Jones'  connection  therewith  consisted  in 
his  holding  of  five  shares  of  shock.  It  does  appear,  however,  that 
Jones,  after  the  formation  of  the  corporation,  took  a  more  or  less 
active  part  in  the  management  and  direction  of  its  affairs,  although 
he  held  no  office.  The  last  election  of  trustees  of  this  corpora- 
tion was  held  at  a  stockholders'  meeting  on  March  6,  1893,  at  which 
time  Jeremiah  Devlin,  G^eo^ge  H.  Daley,  George  A.  Jones,  William 
C.  Phelps,  and  Daniel  C.  Devlin  were  elected  trustees;  and  upon 
the  organization  of  this  board  Jeremiah  Devlin  was  elected  president, 
George  H.  Daley  vice  president  and  treasurer,  and  George  A.  Jones 
secretary.  TWs  was  the  last  election  of  officers  of  the  corporation, 
and  they  continued  to  carry  on  its  business  until  January  14,  1897, 
when,  being  insolvent,  it  made  a  general  assignment  for  the  benefit 
of  its  creditors,  without  preference.  It  is  established  by  the  testi- 
mony that,  as  early  as  January  81,  1895,  George  A.  Jones  was  aware 
that  the  corporation  was  then  insolvent  and  unable  to  pay  its  debta 
He  was  also  aware  at  that  time  that  moneys  of  the  Ward  estate  had 
been  used  prior  thweto  for  the  benefit  of  said  corporation  in  Its 
business,  and  that  he  to  a  considerable  extent  had  personally  made  use 
of  such  moneys  in  his  capacity  as  secretary,  for  the  relief  of  the  cor- 
poration, with  the  knowledge  and  assent  of  Daley,  the  trustee.  On 
January  31,  1895,  there  was  a  balance  on  the  books  of  said  company 
to  the  credit  of  the  Ward  estate  of  f  26,330.96.  It  does  not  appear, 
however,  in  the  testimony,  nor  has  the  court  found,  when  the  money 
was  deposited  which  went  to  make  up  the  amount  of  this  indebted- 
ness. Por  aught  that  appears,  it  may  have  been,  either  In  whole  or 
in  part,  made  up  of  amounts  deposited  with  the  firm  of  Devlin  &  Co.; 
for,  so  far  as  this  account  is  concerned,  while  there  was  change  from 
the  firm  to  a  corporation,  in  reality  it  was  more  a  change  of  name 
than  of  substance,  as  there  was  no  break  in  the  business  carried  on, 
and  but  little  in  the  method  of  its  conduct.  The  books  which  were 
introduced,  either  as  regards  items  of  the  Ward  account  or  the  gen- 
eral balance  sheet,  do  not  go  back  of  January,  1895;  so  that  there  is 
nothing  in  this  record  from  which  it  may  be  determined  whether  this 
balance  due  on  the  Ward  estate  was  an  Indebtedness  of  the  firm  or 
of  the  corporation,  or  both.  When  the  assignment  was  made,  the 
whole  sum  of  moneys  which  had  been  deposited  with  the  firm  and 
with  the  corporation  by  Daley,  as  trustee.  Including  the  balance  of 
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January  31,  1895,  was  f75,639.75.  Of  this  sum  the  trustee,  as  the 
court  has  found,  between  January  31, 1895,  and  January  14,  1897,  the 
date  of  the  assignment,  withdrew  the  sum  of  f46,753.29,  leaving  due 
to  the  estate  of  Ward  on  the  last-named  date  |28,886.46.  During 
the  same  period  there  was  deposited  by  Daley,  as  trustee,  with  the 
corporation,  |45,984.41,  while  the  withdrawal,  as  we  have  seen,  was 
146,753.29;  thus  making  the  actual  withdrawal  during  this  period 
of  time  1768.88  more  than  was  deposited  with  the  corporaticm.  By 
this  acti(H)  the  beneficiaries  of  the  estate  of  Ward  seek  to  charge  the 
estate  of  George  A,  Jones  with  liability  for  the  balance  due  the  estate 
of  Ward  on  the  date  when  the  corporation  made  its  assignment,  and 
the  judgment  which  has  been  rendered  so  charges  his  estate  therefor. 
The  theory  of  the  action,  and  the  averment  of  the  complaint,  is  that 
on  the  20th  day  of  March,  1895,  Devlin  &  Co.  was  insolvent  and  unable 
to  pay  its  debts;  that,  for  a  month  prior  to  said  20th  day  of  March, 
Jones  knew  that  Daley,  as  trustee,  was  in  possession  and  control  of 
a  large  amount  of  money  of  the  Ward  estate;  and  that  Daley  and 
Jones,  desiring  to  continue  the  business  of  Devlin  &  Co.,  notwith- 
standing its  insolvency,  agreed  between  themselves  that  the  said 
George  H.  Daley  should  pay  over  to  said  insolvent  corporation  funds 
which  should  come  into  his  hands  as  trustee,  that  Daley  and  Jones 
should  use  such  funds  in  carrying  on  the  business  of  the  corporation, 
that  they  should  and  would  be  individually  liable  and  responsible  for 
such  moneys  so  to  be  loaned  and  used  in  the  business,  as  co-partners, 
that  the  said  Daley  and  Jones  would  pay  bax^k  the  same  to  the  estate 
of  Ward,  and  that  said  estate  should  lose  nothing  by  reason  of  the 
loaning  and  use  of  such  moneys  in  the  business  of  the  corporation. 
The  trial  proceeded  upon  the  theory  of  the  complaint,  and  the  court 
found  said  agreement  in  substance  and  effect  as  averred  therein.  The 
defendants  offered  no  evidence  on  the  trial,  and  the  case  is  to  be  dis- 
posed of  on  the  undisputed  proof.  Several  claims  are  advanced  by 
the  defendant  Jones,  who  is  the  only  appellant,  why  this  judgment 
may  not  be  supported;  the  first  of  which  is  that  the  plaintiffs  have 
no  standing  to  maintain  this  action.  It  is  the  averment  of  the  com- 
plaint that  the  plaintiffs  have  an  interest  in  the  estate  of  which  Daley 
is  the  trustee,  and  that  they,  together  with  such  persons  as  are  made 
defendants,  are  the  only  persons  in  interest.  It  is  further  av^red 
that  the  plaintiffs  have  requested  the  trustee  to  bring  an  action  for 
the  protection  of  the  property  of  the  estate,  that  he  has  refused  so  to 
do,  and  that  for  this  reason  the  trustee  is  made  a  party  defendant. 
In  this  respect  the  action  is  to  be  treated  as  though  it  were  brought 
in  the  name  of  Daley  as  trustee;  and,  as  he  would  have  standing  to 
maintain  the  action,  it  necessarily  follows  that  the  plaintiffs,  having 
an  interest  which  he  was  called  upon  to  protect,  may  avail  themselves 
of  all  his  rights.  Harvey  v.  McDonnell,  113  N.  Y.  520,  21  N.  E.  695; 
Prentiss  v.  Bowden,  145  N.  Y.  342,  40  N.  E.  13.  The  proof  upon  the 
trial  tended  to  establish,  and  the  court  was  authorized  to  find,  that 
the  acts  of  the  trustee  had  resulted  in  creating  a  deficiency  in  the 
Ward  estate  for  which  he  had  not  accounted;  and,  as  it  appeared  that 
he  had  paid  over  to  his  cestui  que  trust  the  amount  of  the  income  of 
the  estate,  it  would  authorize  the  court  to  find,  and  we  may  so  assume, 
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in  support  of  this  judgment,  that  the  deficit  was  in  the  corpus  of  the 
estate,  and  not  in  the  income;  so  that  any  technical  question  which 
might  arise  as  to  whether  the  funds  which  were  converted  were  in- 
come or  principal  is  not  ayallable  to  the  defendants.  The  action 
being  necessanlj  treated  as  though  brought  by  the  trustee,  the  plain- 
tiffs not  only  become  entitied  to  enforce  their  rights  as  against  par- 
ticular property  upon  which  they  might  assert  a  lien,  but  also  have 
standing  to  recover  as  and  for  a  conversion  of  the  trust  funds,  whether 
represented  by  specific  property  or  not,  or  whether  the  same  be  in- 
come or  corpus. 

We  come,  therefore,  to  a  consideration  of  the  main  question  in 
this  case;  and,  first,  as  to  whether  the  evidence  is  sufQcient  upon 
which  the  court  was  authorized  to  find  that  Jones  stood  in  relation 
to  this  estate  in  the  position  of  a  trustee  de  son  tort.    The  evidence 
is  clear  that  Jones  was  aware  of  the  use  of  the  trust  funds  of  the 
Ward  estate  some  time  prior  to  January  31,  1895.    It  may  be  as- 
sumed that,  so  far  as  the  trust  funds  of  the  estate  of  Ward  were 
used  by  the  firm  of  Devlin  &  Ck>.,  or  by  the  corporation  which  was 
thereafter  formed,  Jones  would  not  have  been  personally  responsible 
therefor  on  account  of  the  dealings  therewith  by  the  firm  or  the  cor- 
poration prior  to  January  31,  1895,  although  the  testimony  discloses 
the  f^ct  that,  as  early  as  1893,  Jones  had  knowledge  of  the  use  of 
these  trust  funds  by  the  corporation,  and  had  to  some  extent  partici- 
pated tha*ein,  either  by  the  reception  and  indorsement  of  checks  or 
by  the  payment  of  bills  and  drafts  drawn  upon  the  account  with 
the  firm.    But  the  theory  of  the  action,  and  the  finding  of  the  court, 
proceed  solely  upon  the  ground  that  Jones,  having  knowledge  of 
the  insolvency  of  the  corporation  from  January,  1895,  thereafter 
agreed  to  become  responsible  to  the  Ward  estate  for  the  moneys 
which  might  thereafter  be  used  in  its  business.     It  is  undisputed 
in  the  case  that,  subsequent  to  this  time,  Jones  had  actual  knowl- 
edge of  the  use  of  these  moneys,  and  his  participation  therein,  in 
connection  with  their  use  in  the  corporation,  was  as  active,  or  nearly 
BO,  as  that  of  Daley.    It  is  a  well-settled  proposition  of  law — ^too  well- 
settied  to  now  admit  of  dispute — ^that  when  a  person  deals  with  a 
trustee  in  respect  of  trust  funds,  with  knowledge  on  his  part  that 
the  trustee  is  making  unlawful  disposition  of  the  trust  estate,  and 
the  'pevBon  receives  such  funds  with  such  knowledge,  he  is  chargeable 
as  a  trustee  de  son  tort,  and  may  be  called  upon  to  respond  to  the 
cestui  que  trust,  either  by  way  of  restoration  of  specific  property,  or, 
if  that  be  not  admissible,  as  and  for  a  conversion  of  the  trust  funds. 
English  V.  Mclntyre,  29  App.  Div.  439,  51  N.  T.  Supp.  697;  First 
Nat.  Bank  v.  National  Broadway  Bank,  156  N.  Y.  459,  51  N.  E.  398; 
Barnes  v.  Addy,  9  Ch.  App.  244;  Blyth  v.  Fladgate  [1891]  1  Gh.  337. 
While  it  is  true  that  fraud  lies  at  the  basis  of  fixing  liability  of  this 
character,  yet  it  is  not  essential  that  there  should  have  been  a  cor- 
rupt intend  either  to  cheat  the  trustee  or  the  cestui  que  trust  out 
of  the  moneys  thus  received.    In  the  eye  of  the  law,  fraud  may  be 
predicated  upon  the  act,  even  though  there  may  have  been  an  honest 
intent  to  restore  the  funds  at  some  future  time.    The  act  of  receiv- 
ing is  unlawful,  and  fraud  may  be  predicated  of  such  act    1  Perry, 
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Trinta,  §§  169,  170. .  In  the  present  case  it  is  strenuonsly  insisted 
that  the  evidence  did  not  warrant  the  court  in  finding  an  agreement 
bet^v^een  the  trustee  and  Jones  to  nse  the  moneys  as  partners  in  the 
business,  and  to  hold  the  estate  of  Ward  harmless  therefor.  It  is 
quite  true  that  the  evidence  does  not  establish  that  sach  an  agree- 
ment was  made  in  terms.  It  does,  however,  clearly  establish  that 
Jones  was  aware  of  the  insolvent  condition  of  the  corporation,  and 
he  also  had  knowledge  that  moneys  of  the  estate  were  being  fur- 
nished by  the  trustee  and  used  in  the  business  of  the  corporation. 
He  was  an  active  participant  in  the  use  of  such  moneys.  Conse- 
quently, whether  we  treat  Jones  as  having  made  an  aiOlrmative 
agreement  with  Daley  for  the  use  of  the  funds  or  not,  the  evidence 
is  clearly  sufficient  to  charge  him  with  knowledge  and  participation 
in  their  use  for  the  business  of  the  corporation,  and  therefore  for  his 
own  benefit;  and  this  is  sufficient  to  charge  him  with  liability, 
whether  an  affirmative  agreement  existed  or  not.  Nor  can  be  shield 
himself  by  the  fact  that  in  what  he  did  he  acted  as  an  officer  of  the 
corporation.  The  corporation  could  only  act  through  its  officers, 
and  it  is  not  essential  that  th^  misuse  of  the  trust  funds  should  be 
for  tiie  exclusive  benefit  of  the  person  making  such  unlawful  use,  or, 
indeed,  any  benefit  at  all.  Where  he  possesses  the  knowledge  of  the 
mistise  of  the  trust  funds,  and  knowingly  applies  them,  either  for  his 
<>wn  benefit  or  for  the  benefit  of  another,  his  liability  is  complete; 
as  the  injury  to  the  estate  is  the  same,  whether  he  do  it  as  an  officer 
or  as  an  individual.  The  basis  of  his  liability  is  knowledge  and  in- 
jury, both  of  which  here  exist.  The  cases  relied  upon  to  exonerate 
Jones  from  liability  for  his  acts  in  this  respect  do  not  support  the 
defendants'  contention.  In  Wilson  v.  Lord  Bury,  6  Q.  B.  Div.  518, 
the  directors  of  a  company  were  held  not  liable  for  a  failure  by  it 
to  replace  a  mortgage  which  had  been  paid  to  the  company,  although 
the  latter  had  agreed  with  the  plaintiff  that  it  should  be  replaced  if 
paid  ofF.  This  holding  went  upon  the  ground  that  the  act  was  a 
mere  breach  of  contract  on  the  part  of  the  company,  and  as  the  di- 
rectors had  not  actually  participated  therein,  and  were  not  shown 
to  have  knowledge  of  the  transaction,  they  could  not  be  held  liable 
as  trustees  of  the  plaintiff.  That  liability  could  only  attach  to  the 
principal  in  the  transaction,  and  the  mere  relation  to  it  as  directors, 
^th  nothing  else,  was  not  sufficient  upon  which  to  predicate  lia- 
bility. In  that  case  there  was  no  offer  to  show  that  the  defendants 
therein  had  any  knowledge  of  the  insolvency  of  the  company  at  the 
time  when  the  mortgage  was  paid  off.  Had  knowledge  of  the  in- 
solvency of  the  company,  and  of  the  transaction,  been  possessed  by 
the  directors,  then,  within  the  rule  which  the  court  laid  down,  lia- 
bility would  have  attached.  Page  532.  In  Barney  v.  Barney  [1892] 
'S,  Ch.  265,  the  defendants  simply  acted  as  advisers  of  the  trustee. 
They  had  no  interest  in  the  business,  received  none  of  the  funds,  had 
mo  control  over  them,  except  to  a  limited  extent,  and  that  for  the 
purpose  of  their  protection;  and  the  court  held  that  these  facts  ex- 
eluded  any  finding  of  wrongful  participation  in  the  misuse  of  the 
funds  of  the  estate.  The  test  of  responsibility  as  announced  in  that 
ease  was  whether  the  money  under  the  control  of  the  defendants 
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coald  be  need  by  them  to  do  with  as  they  pleased.  It  is  quite  evi- 
dent  that  this  test  is  not  based  *upon  the  idea  of  the  rightful  use 
of  the  moneys,  but  is  predicated  of  the  fact  as  to  whether  the  party 
might  so  far  obtain  control  of  the  funds  as  that  he  might  make  dis- 
position of  them.  In  the  case  now  before  us,  it  appears  that  Jones 
received  moneys  and  checks  of  the  estate  of  Ward,  that  he  drew 
checks  on  the  fund,  and  that  he  paid  bills  therefrom, — ^and  this  for 
his  own  benefit,  because  benefit  to  the  corporation  is  inseparable 
from  the  benefit  to  himself,  he  being  financially  interested  therein. 
It  is  therefore  apparent,  in  the  sense  of  the  test  laid  down  by  this 
authority,  that  Jones  might  at  any  time  have  taken  the  moneys  which 
he  received  and  appropriated  them  to  his  own  use;  in  other  words^ 
he  occupied  a  position  where  he  might  have  so  used  them,  and  there^ 
fore  was  not  within  the  rule  of  this  case.  These  are  the  strongest 
cases  in  support  of  the  defendants'  theory,  and  it  is  evident  that 
their  doctrine  cannot  be  extended  to  advantage  Jones  in  exonera- 
tion of  his  acts. 

The  further  claim  is  made  by  the  defendants  that  Jones  may  not 
be  made  liable  for  the  balance  due  the  Ward  estate  on  January  31, 
1896.  This  claim  proceeds  upon  the  theory  that  more  money  was 
withdrawn  by  the  trustee  after  that  period  than  was  paid  in  of  the 
trust  funds,  and  that  Jones'  undertaking  was  to  hold  the  Ward  es- 
tate harmless  in  respect  of  moneys  which  should  be  advanced  after 
that  time.  This  claim  would  have  controlling  force  were  it  not  for 
the  fact  tiiat  the  property  of  Devlin  &  Co.  had  all  been  transferred 
to  the  corporation  at  the  time  it  was  organized,  and  the  business 
thereafter  carried  on  was  the  same  business,  for  all  the  purposes  con- 
nected with  the  use  of  the  trust  funds,  that  had  been  theretofore  car- 
ried on.  When  Jones  became  aware  of  the  insolvency  of  the  cor- 
poration, and  had  knowledge  of  the  use  of  the  funds  of  the  estate, 
he  and  all  the  other  officers  of  the  corporation  used  the  money  in 
and  about  the  business.  It  must  be  assumed  that  the  moneys  which 
were  withdrawn  by  the  trustee  after  January,  1895,  were  the  product 
of  the  property  of  the  corporation,  which  had  been  received  by  it 
from  the  firm  of  Devlin  &  Co.;  consequently  the  source  from  which 
the  money  was  received  required,  under  well-settled  rules  of  equity, 
that  the  moneys  should  be  used  in  discharge  of  the  debts  prior  in 
point  of  time.  If  the  moneys  withdrawn  could  be  applied  in  exon- 
eration of  the  liability  of  Jones  therefor,  to  the  exclusion  of  the  prior 
indebtedness,  then  it  would  necessarily  follow,  if  the  business  were 
carried  on  for  a  sufficient  length  of  time,  that  the  statute  of  limita- 
tions would  run  against  the  earliest  indebtedness.  It  must  be  as- 
sumed that  the  property  was  in  part  the  product  of  the  use  of  the 
funds  of  the  Ward  estate.  The  account  in  connection  therewith  was 
a  running  account  of  deposits  and  withdrawals.  Upon  all  principles 
of  equity,  the  proceeds  of  the  property  were  required  to  be  used  in 
discharge  of  the  debt,  and  equity  appropriates  them  to  the  earliest 
item.  In  Devaynes  v.  Noble,  Tud.  Lead.  Cas.  Merc.  Law,  1,  the  es- 
tate of  a  deceased  banker  was  sought  to  be  charged  with  the  pay- ' 
ment  of  a  particular  deposit  made  prior  to  his  deceasa  The  account 
in  the  bank  was  a  continuous  running  account,  in  which  the  plaintUT 
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made  depoBits  and  withdrawals;  and,  charging  the  withdrawals 
against  the  earliest  items  of  the  account,  it  showed  no  indebtedness 
existing  at  the  time  of  the  death  of  tiie  decedent,  whose  estate  was 
sought  to  be  charged;  that  the  subsequent  deposits,  after  the  death, 
were  to  be  held  as  constituting  a  new  debt,  for  which  the  members 
of  the  firm  were  liable;  and,  they  having  become  bankrupt,  no  equi- 
table rule  could  be  invoked  which  would  enable  the  plaintiff  to  treat 
the  withdrawals  as  being  from  the  deposits  with  the  firm  after  the 
decease.  The  doctrine  of  that  case  has  found  uniform  application. 
Pattison  v.  Hull,  9  Oow.  747;  The  Antartic,  1  Spr.  206,  Fed.  CSas. 
No.  479;  Conunissioners  v.  Springfield,  36  Ohio  St.  643;  Bussey  t. 
Oant's  Adm'r,  10  Humph.  238;  Jones  v.  Benedict,  83  N.  Y.  79;  Web- 
ster V.  Mitchell,  22  Fed.  869;  Buster  v.  Holland,  27  W.  Va.  510.  It 
follows  from  this  rule  that  the  court  was  correct  in  applying  the 
withdrawal  in  reduction  of  the  earliest  items  of  the  account,  and 
charging  the  defendants  with  the  balance.  These  views  lead  us  to 
the  conclusion  that  the  judgment  below  was  right,  and  it  should 
therefore  be  afQnned. 

Judgment  afOrmed,  with  costs.    All  concur. 


B.VJJL  et  aL  V.  PBARSON  et  aL 
(Supreme  Oourt  AppeUate  DivlBlon,  Second  Department    March  7,  1809.) 

1.   BUBBCKIPTION— CONSIDBRATION. 

One  W.  subscribed  a  certain  sum  for  the  work  of  the  Qerman  depart- 
ment of  a  theological  seminary.  There  was  no  consideration  expressed 
in  the  memorandum,  and  there  was  no  evidence  of  a  request  on  the  part 
of  W.  that  the  work  should  be  continued,  or  of  any  expenditures  on  the 
part  of  the  theological  seminary  in  reliance  on  such  request  Such  de- 
partment had  been  continued,  but  there  was  no  evidence  that  it  would 
not  have  been  continued  as  it  had  been  for  a  series  of  years  but  for  the 
subscription.  Bddy  that  the  subscription  was  without  consideration,  and 
could  not  be  enforced, 
a.  Same— Effect  of  Part  Patmbnt. 

The  fact  that  the  subscriber  had  paid  a  portion  of  the  subscription 
did  not  affect  his  liability,  where  there  was  no  evidence  of  any  action  on 
the  part  of  the  seminary  based  on  the  subscription. 

Appeal  from  special  term.  Kings  county. 

Action  by  Robert  B.  Hull  an'd  others,  executors  of  Joseph  Wild, 
against  Charles  Pearson  and  others.  From  a  judgment  dismissing^ 
a  counterclaim,  the  New  York  Baptist  Union  for  Ministerial  Educa- 
tion appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Thomas  E.  Brown,  Jr.,  for  appellant. 

James  0.  Foley  and  Henry  G.  Atwater,  for  respondents. 

WOODWARD,  J.  Joseph  Wild,  late  of  the  city  of  Brooklyn,  de- 
parted this  life  on  the  3d  day  of  September,  1896,  leaving  a  last  will 
and  testament,  bearing  date  November  16,  1894,  with  codicils;   and 
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this  will  and  codicils  waa  duly  admitted  to  probate.  Robert  B.  Hull, 
Charles  H.  Butcher,  and  Henry  A.  Powell  were  named  as  executors 
and  trustees  of  the  trusts  created  by  the  will.  The  will  in  question 
proTided  for  a  legacy  of  flO,000  for  the  defendant  the  New  York 
Baptist  Union  for  Ministerial  Education,  a  domestic  corporation;  and 
the  said  Baptist  Union  interposed  a  counterclaim,  demanding  f  4,000, 
the  balance  of  an  alleged  subscription  of  f  5,000  made  by  the  plaintiff*s 
testator.  The  referee  before  whom  the  case  was  tried  dismissed  the 
counterclaim,  and  the  question  is  presented  on  this  appeal  whether 
the  allied  subscription  was  yalid  in  law,  the  facts  being  practically 
undisputed. 

The  chief  agency,  it  seems,  of  the  New  York  Baptist  Union  for 
Ministerial  Education,  is  the  institution  known  as  the  'Rochester 
Theological  Seminary.''  This  seminary  has  two  departments,  known 
as  the  ^'EQglish  Department"  and  the  '^German  Department.''  In 
April,  1895,  the  president  of  the  Theological  Seminary  undertook  to 
raise  funds  for  the  purpose  of  supporting  especially  the  (German  de- 
partment, and,  to  this  end,  wrote  in  a  littie  book  an  appeal  for  assist- 
ance for  the  German  department  of  the  Rochester  Theological  Semi- 
nary, addressed  to  the  general  public,  as  well  as  to  memb^  of  Bap- 
tist churches,  giving  some  details  as  to  the  work  of  the  department, 
and  stating  that  it  had  been  insufficiently  endowed,  and  that  there  had 
been  an  annual  deficit  of  some  f  5,000,  which  the  English  department 
of  the  seminary,  having  its  own  heavy  burdens,  could  not  any  longer 
make  up,  and  stating  mat  Frot,  H.  M.  Schafler  had  been  deputed  to 
solicit  subscriptions  from  those  generously  disposed,  and  further  stat- 
ing that  all  money  paid  to  him  would  be  properly  accounted  for,  and 
would  go  to  the  training  of  men  who  would  preach  the  gospel  to  the 
Germans  in  this  country.  This  appeal  was  signed,  not  by  the  presi- 
dent of  the  corporation,  but  by  the  president  of  the  Theological  Semi- 
nary, and  following  this  were  the  words,  written  in  ink: 

''Subscription.  We  whose  names  are  hereby  subscribed  promise  to  pay, 
within  Biz  months  from  the  time  of  our  subscription,  the  sum  set  opposite 
our  names,  to  Professor  H.  M.  Schaffer,  for  the  worlc  of  the  German  depart- 
ment of  the  Rochester  Theological  Seminary,  in  training  young  men  for  the 
gospel  ministry. 

"Rochester,  April  3rd.  ISQS.** 

There  were  numerous  names,  with  amounts,  signed  to  this  subscrip- 
tion, and,  after  a  number  of  blank  pages,  there  appears  the  name  of 
**JoB.  Wild,  15,000";  and  the  referee  concludes,  properly,  we  believe, 
that  this  was  intended  as  a  subscription  to  the  pledge  contained  in 
the  front  part  of  the  book.  That  there  is  no  consideration  expressed 
in  the  memorandum  is  too  evident  for  serious  discussion;  and  the 
law  is  well  established  that  a  mere  executory  contract,  without  con- 
sideration, cannot  be  enforced  against  the  donor,  or  against  his  exec- 
utors or  administrators.  In  re  James,  146  N.  T.  78,  93,  40  N.  E.  876. 
It  is  urged,  however,  that  there  was  in  this  case  an  implied  request 
on  the  part  of  Joseph  Wild  that  the  appellant  should  continue  the 
Oerman  department,  and  that,  this  having  been  done,  there  is  a  suf- 
ficient consideration  to  sustain  the  promise.  In  support  of  this 
contention,  evidence  was  introduced  showing  the  circumstances  under 


Digitized  by  VjOOQIC 


620  56  NflW  YORK  SUPPLEMENT  (Stip.  CL 

and  90  New  York  State  Reporter. 

which  the  Bdbflcriptlon  was  made.  The  facts  efltabliahed  show  that 
Prof.  Schaffer,  who  has  since  died,  visited  Mr.  Wild;  that  he  discussed 
with  him  the  situation  of  the  seminary,  and  particularly  the  Oerman 
department;  and  that  Mr.  Wild  caused  the  appeal  in  the  book  to  be 
read,  as  well  as  the  subscription;  and  that  while  he  expressed  a  hope 
that  the  Oerman  department,  and  particularly  the  chair  of  Biblical 
literature,  would  not  be  discontinued,  he  declined  at  that  time  to  sub- 
scribe anything.  The  principal  talk  at  this  time  was  in  reference  to 
an  endowment  of  the  chair  of  Biblical  literature,  and  Mr.  Wild  agreed 
to  give  one-half  of  the  necessary  $20,000  if  Prof.  Schaffer  would  col- 
lect the  other  half  from  friends  who  were  mentioned.  Prof.  Schaffer 
made  no  promise  that  he  would  make  such  an  effort,  and  the  only 
meeting  of  which  there  is  any  evidence  other  than  the  signature  to 
the  subscription  came  to  an  end  without  any  definite  result.  Sub- 
sequently, Prof.  Schaffer  told  Dr.  Hull,  one  of  the  plaintiffs,  that  Mr. 
Wild  had  promised  to  ccmtribute  f  5,000,  as  appears  by  the  subscrip- 
tion list.  We  look  in  vain  in  the  records  for  any  evidence  of  a  re- 
quest on  the  part  of  Mr.  Wild  that  the  Rochester  Theological  Sem- 
inary or  its  principal  should  continue  the  German  department,  or  for 
any  evidence  of  an  expenditure  on  the  part  of  the  New  York  Baptist 
Union  for  Ministerial  Education  predicated  upon  such  request.  It  is 
true  that  there  is  evidence  that  the  Oerman  department  has  been 
continued,  but  this  does  not  meet  the  requirement.  Q%ere  is  no  evi- 
dence that  it  would  not  have  been  continued  aa  it  had  been  for  a 
series  of  years  if  the  subscription  of  Mr.  Wild  had  not  been  miade. 
Giving  the  largest  possible  effect  to  the  appeal  contained  in  the  sub- 
scription book,  as  shovidng  the  situation  of  the  German  department, 
and  the  implied  request,  it  fails  to  disclose  any  intention  on  the  part 
Of  the  appellants  to  close  the  department,  or  even  to  curtail  it  at  any 
given  time.  The  language  is  that  the  ^English  department  of  the 
seminary,  having  its  own  heavy  burdens,  cannot  any  longer  make  up 
this  deficit,  and  a  great  curtailment,  if  not  an  absolute  close,  of  the 
German  work,  is  threatened  if  money  from  other  sources  cannot  be 
obtained."  It  is  only  threatened  that  the  German  department  may 
be  curtailed  or  discontinued;  and  the  mere  fact  that  the  work  has 
been  continued,  after  an  existence  of  41  years,  raises  no  fair  pre- 
sumption that  Mr.  Wild  made  any  request  whatever  in  respect  to  the 
conduct  of  the  affairs  of  the  institution.  He  undoubtedly  made  the 
subscription  for  the  purpose  of  aiding  in  promoting  the  work  of  the 
German  department;  but,  in  the  absence  of  some  act  (h*  word  which 
clearly  indicated  that  he  accompanied  his  subscription  by  a  request 
to  do  something  which  the  corporation  would  not  have  done  except 
for  his  subscription,  there  is  no  such  request  as  would  justify  a  con- 
structive cqnsideratioti  In  support  of  this  promise. 

In  the  case  of  Academy  v.  Gilbert,  2  Pick.  579,  the  subscription  on 
which  the  action  was  brought  was  as  follows: 

"We,  the  subBcribera,  being  deflfrous  that  the  academy  edifice  should  be  re- 
built immediately,  do  hereby  promise  to  pay  to  the  committee  which  may  be 
chosen  by  the  trustees  of  the  B.  Academy  the  sums  set  opposite  our  names 
for  the  above  purpose." 

The  edifice  was  rebuilt.     The  court  held: 
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"That  the  subscriptioii  paper  would  not  sustain  the  action;  that  providing 
materials  upon  the  faith  of  the  subscription  was  not  snfDcient  to  show  that 
the  expenses  were  Incurred  at  the  Implied  request  of  the  defendant." 

As  was  said  in  the  case  of  Hamilton  College  y.  Stewart,  1 N.  T.  681, 
585: 

"If  a  request  could  not  be  Inferred  from  that  paper,  it  is  impossible  to  say 
that  it  can  be  implied  from  the  one  under  consideration." 

In  the  case  of  McAuley  v.  Billenger,  20  Johns.  89,  a  committee  was 
appointed  at  a  chnrch  meeting  to  receive  subscriptions  and  to  con- 
tract for  the  repairs  to  the  church;  and,  while  the  form  of  the  sub- 
scription is  not  given,  the  court  held  that  the  consideration  for  the 
defendant's  promise  was  the  repairing  of  the  church,  and  that  the  de- 
fendant, by  signing  the  paper,  sanctioned  the  acts  of  the  meeting 
which  had  directed  the  repairs  and  authorized  the  subscription;  this 
being,  in  the  opinion  of  the  court,  equivalent  to  a  request  to  the  com- 
mittee to  make  repairs,  in  consideration  of  which  the  defendant  un- 
dertook to  pay. 

In  the  Hamilton  College  Case^  supra,  the  subscribers  agreed  to  pay 
the  sums  set  opposite  their  names  to  the  trustees  of  Hamilton  College, 
for  a  fund  to  provide  for  the  payment  of  salaries,  stipulating  that: 

"We  shaU  not  be  holden  to  pay  the  sum  subscribed  by  us,  unless  the  ag- 
gregate of  our  subscriptions  and  of  contributions  to  this  object  shall,  by  the 
l8t  of  July,  1834,  amount  to  $50,000,"  etc. 

In  that  case  the  court  say: 

'*The  trustees  are  made,  by  the  subscription,  the  mere  depositories  of  the 
money,  and  nothing  more.  If  any  other  person  had  been  designated,  the 
agreement  would  have  been  as  effectual  for  all  the  purposes  contemplated 
an  In  its  present  form.  There  certainly  is  no  express  request  to  the  plain- 
tiffs, or  the  trustees  as  their  representatives,  to  procure  subscriptions  or 
contrfbutlonB.  Nor  can  a  request  be  implied  from  the  agreement.  The  en- 
dowment of  the  college  was,  In  legal  contemplation,  no  benefit  to  the  sub- 
scribers. The  public  advantage  arising  from  the  diffusion  of  knowledge  and 
the  advancement  of  science,  however  important  in  themselves,  have  not  been 
held  a  sufficient  consideration  alone  to  uphold  an  agreement  of  this  character. 
Academy  v.  Gilbert,  2  Pidc.  6S0.  We  cannot  therefore  imply  a  request  from 
the  beneficial  nature  of  the  services  to  the  subscribers.  Nor  is  it  to  be  in- 
ferred from  the  object  to  be  obtained  by  the  subscription.  The  purpose,  as 
stated  by  the  plaintiffs  in  their  declaration,  'was  to  endow  the  institution, 
by  providing  a  fund  for  the  payment  pf  its  officers.'  In  effect,  it  was  to  add 
$60,000  to  the  permanent  funds  of  the  coUege,  without  abstracting  anything 
from  those  already  accumulated.  How,  then,  are  we  authorized  to  imply 
a  request  by  the  subscribers  that  the  plaintiffs  should,  as  they  allege,  'at 
great  labor  and  expense,'  procure  these  subscriptions?" 

The  court  refused  to  sustain  the*  subscription,  and  the  doctrine  of 
the  law  has  not  been  changed  since  that  time. 

In  the  case  of  Barnes  v.  Ferine,  12  N.  Y.  18,  where  the  defendant 
waa  held  liable  upon  a  subscription,  it  was  in  evidence  that  the  defend- 
ant, with  others,  subscribed  a  paper  by  which  he  promised  to  pay 
a  given  amount  towards  the  sum  of  f  5,000,  to  be  expended  in  the  erec- 
tion of  a  new  Presbyterian  church  in  the  place  of  the  old  one  to  be 
removed;  and  that  he  afterwards  attended  and  took  part  in  several 
meetings  of  the  society,  as  well  as  of  the  individual  subscribers  to  the 
bnilding  fund,  at  which  a  building  committee  was  appointed,  and  reso- 
lutions were  adopted  imposing  certain  duties  and  obligations  upon 
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the  tmstees  and  building  committee,  involving  labor  and  expense  and 
the  neceasity  <rf  incaning  obligations  in  behalf  of  the  corporation, 
in  furtherance  of  the  design  of  removing  the  old  building  and  erect- 
ing the  new.  Under  these  circumstances,  the  court  very  properly 
held  that  there  was  an  implied  request  on  the  part  of  the  defendant 
that  the  plaintiffs  should  do  these  acts,  and  that  the  performance  of 
these  imposed  duties  was  a  sufficient  consideration  for  the  promise. 

The  case  at  bar  is  not  distinguishable  in  any  material  aspect  from 
that  of  Presbyterian  Church  v.  CJooper,  112  N.  Y.  517,  20  N.  E.  362, 
where  the  court  say: 

''But  the  plaintiff  encounters  the  difficulty  that  there  fa  no  evidence,  ex- 
press or  implied,  on  the  face  of  the  subscription  paper,  nor  any  evidence  out- 
side of  it,  that  the  corporation  or  its  trustees  did  or  undertook  to  do  anything 
upon  the  invitation  or  request  of  the  subscribers;  nor  is  there  any  evidence 
that  the  trustees  of  the  plaintiff,  as  representatives  of  the  corporation,  in 
fact  did  anything  in  their  corporate  capacity,  or  otherwise  than  as  individuals, 
interested  in  promoting  the  general  object  in  view." 

It  seems  proper  to  consider  the  question  whether  the  payment  of  a 
portion  of  this  subscription  operated  in  any  manner  to  change  the 
legal  aspects  of  the  case.  It  is  conceded  that  the  original  subscrip- 
tion was  for  15,000,  and  that  f  1,000  had  been  paid;  and  it  will  not  be 
questioned  that  if  the  appellant  had  made  any  change  in  its  plans,  in- 
volving new  duties  and  obligations,  based  upon  the  subscription  as  a 
whole,  this  payment  would  have  operated  to  ratify  and  confirm  the 
subscription.  The  difficulty  is  that  there  is  no  evidence  of  any  action 
on  the  part  of  the  corporation  based  upon  this  subscription.  In  the 
case  of  Central  Presbyterian  Church  v.  Thompson,  8  App.  Div.  565,  40 
N.  Y.  Supp.  912,  the  defendant  signed  an  agreement  to  pay  f  100  per 
year  for  tye  years  "towards  the  purchase  of  land  and  the  erection  of 
a  new  auditorium,  and  such  improvements  as  you  have  contemplated." 
The  defendant  paid  f 200  on  account  of  this  subscription,  the  trustees 
of  the  church  meanwhile  cdlecting  the  other  subscriptions,  and  pur- 
chasing the  property,  and  proceeding  to  erect  the  church.  The  court 
held  tlmt  the  defendant  was  liable  for  the  balance  of  the  subscription. 
And  the  court  reached  the  same  conclusion  in  the  case  of  Academy  v. 
Allen,  14  Mass.  172,  where  it  was  held  that  a  partial  payment  was 
evidence  of  an  implied  request  to  th^  trustees  to  expend  money  in  the 
building  of  the  academy.  In  all  of  these  cases,  however,  it  has  been 
in  evidence  that  the  plaintiff  has  expended  money  for  definite  pur- 
poses, and  in  a  manner  which  it  would  not  have  done  except  upon  the 
'  faith  of  the  subscriptions;  while  in  the  case  at  bar  there  is  no  evi- 
dence except  of  the  financial  condition  of  the  German  department, 
accompanied  by  a  suggestion  that  the  department  may  be  curtailed 
or  abandoned  at  some  future  time  if  money  is  not  secured.  Hiere 
is  no  evidence  of  any  change  of  policy;  no  evidence  that  a  single  dollar 
has  been  expended  which  would  not  have  been  exj^ended  except  upon 
the  faith  of  the  subscription  of  Mr.  Wild;  and  we  are  forced  to  con- 
clude from  the  facts  found  by  the  referee  that  the  conclusion  of  law 
flows  necessarily  from  such  facts,  and  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs.     All  concur. 
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In  re  ARKENBUROH  et  aL 
(Supreme  Gonrt,  Appellate  DiyUiion,  Second  Department    March  14,  1899.) 

1.  BzKcnroRs— Decree  for  AccouNTma — Modification. 

A  surrogate's  decree  on  an  executor's  accounting  will  not  be  modified 
by  deducting,  from  the  statement  of  the  amount  of  cash  on  hand,  sums 
^d  by  the  executor  to  himself  for  reimbursement  for  payments,  made 
In  the  course  of  his  administration,  for  expenses  Incurred  since  the  filing 
of  his  account,  where  the  propriety  thereof  may  be  determined  on  a  sub- 
sequent accounting. 

8.  Surrogate's  Court— Jurtsdictton— Attachment. 

A  surrogate  Is  without  jurisdiction  to  determine  a  contest  between  an 
assignee  of  a  legatee's  distributive  share  and  the  legatee's  attaching 
creditor. 

8.  Executors-— Renouncement  of  Specific  Compensation. 

Code  ClT.  Proc.  8  2730,  prohibiting  an  allowance  to  an  executor  not 
renouncing  specific  compensation  provided  by  a  will,  impliedly  author- 
ises an  allowance  where  such  renunciation  Is  made. 

4.  Same— Laches. 

An  allowance  may  be  made,  under  the  section,  though  the  renunciation 
was  not  made  until  2^  years  after  the  issuance  of  letters  testamentary. 

5.  Appeal— Review—Questions  of  Fact. 

On  appeal  from  a  surrogate's  judgment  on  an  Issue  of  fact,  weight 
will  be  given  to  the  fact  that  the  surrogate  had  the  advantage  of  seeing 
and  hearing  the  witnesses,  though  Code  Oiv.  Proc.  §  2586,  gives  the 
same  power  to  decide  questions  of  fact  as  was  possessed  by  the  surro- 
gate. 

Appeal  from  surrogate's  court,  Bockland  county. 

In  the  matter  of  the  estate  of  Robert  H.  Arkenburgh,  deceased, 
Robert  H.  Arkenburgh  and  another,  legatees,  appeal  from  a  decree 
settling  the  account  of  Eliza  J.  Arkenburgh  and  another,  executors, 
and  from  an  order  denying  their  motion  to  vacate  or  modify  the 
decree.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Charles  Edward  Souther,  for  appellants. 

Robert  P.  Little,  for  respondent  Oliver  M.  Arkenburgh. 

WILLARD  BARTLETT,  J.  The  appellants  present  four  ques- 
tions for  our  consideration  upon  this  appeal.  We  will  discuss  them 
in  the  precise  form  and  order  in  which  they  are  stated  on  the  brief 
of  counsel: 

1.  The  first  question  is  whether  the  surplus  of  the  estate  remain- 
ing and  ready  to  be  distributed  was  not  overstated  in  the  balance 
of  948,778.06,  as  found  in  the  summary  statement  to  be  taken  as  part 
of  the  decree.  Tha  summary  statement  in  the  decree  states  the 
amount  of  cash  on  hand  to  be  f  10,778.06.  The  appellants  contend 
that  this  amount  should  have  been  stated  to  be  f  7,494.32,  because 
it  appears  from  an  aiBdavit  made  by  the  executor  Oliver  M.  Ar- 
kenburgh that  he  had  paid  himself  f3,232.82  since  the  filing  of  his 
account.  After  the  decree  was  entered,  the  appellants  applied  to  the 
surrogate  to  modify  it  so  as  to  make  this  correction,  and  one  of  the 
appeals  here  is  an  appeal  from  the  order  denying  that  application. 
In  opposition  to  the  motion,  it  was  shown  in  behalf  of  the  executor 
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Oliver  M.  Arkenburgh  that  this  item  of  f3,232.32  repretsented  pay- 
ments made  in  the  course  of  his  administration  for  expenses  which 
had  not  been  repaid  to  him;  and  as  thej  had  been  made  since  his 
account  was  filed,  and  their  propriety  had  not  been  investigated  or 
passed  upon  in  this  proceeding,  it  was  proper  for  the  surrogate  to 
leave  all  questions  in  respect  to  such  item  to  be  determined  upon  a 
subsequent  accounting.  We  find  no  error,  therefore,  in  allowing  the 
amount  of  cash  on  hand  to  remain  as  stated  in  the  decree. 

2.  The  second  question  is  whether  the  decree  did  not  omit  to  di- 
rect the  payment  and  distribution  thereof  to  the  persons  entitled 
thereto  according  to  their  respective  rights  as  to  the  items  therein, 
of  12,347.26  and  f3.09.  This  question  relates  to  that  portion  of  the 
decree  concerning  the  amount  which  Robert  H.  Arkenburgh  is  enti- 
tled to  receive  from  the  estate.  The  decree,  after  fixing  the  sum  pay- 
able to  said  Robert  H.  Arkenburgh,  recites  that  this  distributive 
share  is  claimed  by  the  sherifl!  of  the  city  and  county  of  New  York, 
under  a  warrant  of  attachment,  and  also  by  Eliza  J.  Arkenburgh, 
under  an  instrument  of  assignment  from  the  said  Robert  H.  Arken- 
burgh. It  further  directs  that  the  amount  due  to  the  said  Robert 
H.  Arkenburgh  by  reason  of  his  demands  against  the  estate  be  held 
and  retained  by  the  executors  until  the  rights  of  the  several  parties 
claiming  to  be  entitled  to  the  same  shall  have  been  determined  by 
a  court  of  competent  jurisdiction.  The  warrant  of  attachment  was 
before  the  surrogate,  as  well  as  the  instrument  of  absignment.  If 
the  assignment  alone  had  been  before  the  court,  and  stood  unques- 
tioned, it  would  have  been  the  duty  of  the  surrogate  to  order  the  dis- 
tributive share  to  be  paid  to  the  assignee;  but,  when  it  appeared 
that  such  share  was  claimed  by  a  person  alleging  himself  to  be  a 
creditor  of  the  distributee,  the  surrogate  was  without  jurisdiction 
to  determine  to  which  of  the  claimants  pavment  should  be  made;  In 
re  Redfield,  71  Hun,  344,  25  N.  Y.  Supp.  3. 

3.  The  third  question  is  whether  the  decree  was  not  unlawful  in 
allowing  the  executors  to  retain  the  sum  of  f  17,873.64,  as  commis- 
sions to  which  they  were  entitled.  There  is  no  controversy  as  to 
the  amount  of  the  commissions.  The  only  question  is  as  to  whether 
they  should  have  been  allowed  at  all,  in  view  of  the  language  of  the 
will  on  the  subject  of  commissions.    This  language  is  as  follows: 

"I  direct  that  the  sum  of  one  thousand  doUars,  and  no  more,  shall  be  al- 
lowed to  or  received  by  each  of  those  who  shaU  qualify  as  executrix  or 
executor  hereunder,  as  and  for  their  commiaBions,  and  said  sum  shaU  be  in 
lieu  of  the  commissions  allowed  by  law.*' 

^' Where  the  will  ^nrovides  a  specific  compensation  to  an  executor  or 
administrator,"  says  section  2730  of  the  Code  ot  Civil  Procedure,  "he 
is  not  entitled  to  any  allowance  for  his  services,  unless,  by  a  written 
instrument  filed  with  the  surrogate,  he  renounces  the  specific  com- 
pensation." The  written  instruments  of  renunciation  contemplated 
by  this  provision  of  the  Code  were  filed  by  the  executor  and  executrix 
with  the  surrogate  of  Rockland  county  about  2i  years  after  letters 
testamentary  were  issued.  It  is  contended  in  behalf  of  the  appel- 
lants, however,  that  such  renunciation  on  the  part  of  the  executors 
did  not  authorize  the  surrogate  to  allow  them  commissions;  and  in 
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support  of  this  position  we  are  referred  to  Secor  v.  Sentis,  5  Bedf. 
Sur.  570,  and  In  re  Hopkins,  32  Hun,  618.  In  neither  case  is  the 
point  actually  decided  authority  for  the  proposition  that  executors 
cannot  be  awarded  commissions,  if  they  reno«nce  the  specific  com- 
pensation mentioned  in  the  will.  In  Secor  v.  Sentis,  supra,  the  tes- 
tator expressly  declared  in  his  will  that  his  executors  should  receive 
no  compensation  or  fees  for  their  services  in  settling  his  estate.  And 
what  the  surrogate  really  decided  was  that  such  executors  could  not 
claim  any  commissions  as  of  absolute  right,  and,  furthermore,  that, 
if  the  giving  or  withholding  of  commissions  was  in  the  discretion  of 
the  surrogate,  they  ought  to  be  disallowed  in  that  case,  especially  as 
the  will  gave  one-half  of  the  testator's  residuary  estate  to  one  of  the 
executors,  and  to  the  wife  of  the  other.  In  Be  Hopkins,  supra,  the 
court  simply  decided  that  the  administrators,  by  reason  of  an  agree- 
ment in  writing  which  they  had  made  with  other  persons  interested 
in  the  estate  tefore  taking  out  letters  of  administration,  were  es- 
topped from  subsequently  claiming  commissions.  No  doubt,  some  of 
the  language  used  by  Sul*rogate  Rollins  in  the  Secor  Oase  indicates 
that  it  was  his  opinion  that  the  renunciation  of  the  particular  com> 
pensation  specified  in  the  will  did  not  entitle  the  executor,  as  of 
course,  to  the  commissions  prescribed  by  statute.  Discussing  the 
provision  in  section  2737  of  the  Code,  which  then  contained  the  pro- 
vision in  regard  to  the  renunciation  of  specific  compensation  now 
found  in  section  2730,  he  observes:  ^^To  say  that  one  shall  never 
have  one  thing  without  giving  up  his  claim  to  another  is  not  the 
same  as  to  say  that  he  can  always  have  the  first,  if  the  second  is 
surrendered."  This  is  the  utterance  of  an  able  judge,  especially 
versed  in  the  interpretation  and  construction  of  probate  law,  but  I 
am  unable  to  concur  in  his  conclusion  in  respect  to  the  implication 
of  the  clause  of  the  Code  under  consideration.  It  seems  to  me  that 
the  language  of  the  statute  implies,  so  clearly  as  to  admit  of  no 
serious  question,  that  the  effect  of  filing  the  written  instrument  of 
renunciation  therein  provided  for  is  to  entitle  the  executor  to  com- 
missions for  his  services.  I  do  not  mean  to  say  that  the  executor 
thus  becomes  entitled  to  the  full  commissions  permitted  by  law,  but 
I  think  that  after  the  renunciation  is  filed  the  surrogate  may  allow 
him  commissions  on  the  same  principles  which  would  control  if  there 
had  been  nothing  at  all  in  the  will  in  regard  to  specific  compensation. 
There  is  no  hardship  or  injustice  to  testators  in  this  construction  of 
the  clause  in  question.  Persons  who  make  wills  are  supposed  to 
know  the  law,  and,  when  they  provide  a  specific  compensation  for 
their  executors  in  lieu  of  commissions,  they  must  be  deemed  to  be 
aware  that  the  statute  gives  their  executors  a  right  to  elect  between 
that  compensation  and  the  usual  commissions.  On  the  other  hand. 
I  am  at  a  loss  to  see  what  effect  could  be  given  to  the  clause,  if  the 
contention  of  the  appellants  were  allowed  to  prevail.  But  in  this 
case  it  is  said  that  the  executors  did  not  renounce  in  time;  and  the 
case  of  Arthur  v.  Nelson,  1  Dem.  Sor.  337,  is  cited,  in  which  Surrogate 
CofSn,  of  Westchester  county,  held  that,  where  letters  testamentary 
bad  been  issued  in  1872,  a  renunciation  filed,  under  section  2737  of 
the  Code,  in  1881,  was  too  late.    In  that  case  it  appeared  that  all 
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the  facts  necessary  to  enable  the  executors  to  elect  were  known  to 
them  as  early  as  1872.  No  such  lapse  of  time  occurred  in  the  case 
at  bar,  and  I  find  nothing  in  the  circumstances  here  to  demand  or 
justify  an  application  of  the  doctrine  of  laches.  It  may  be  noted, 
in  reference  to  this  branch  of  the  case,  that  Surrogate  Rollins,  of 
New  York  county,  took  a  different  yiew  of  the  law  from  that  adopted 
by  Surrogate  Ck>ffin  in  Arthur  v.  Nelson.  "No  time  is  flixed,"  he  said, 
**within  which  an  executor  must  choose  between  his  statutory  com- 
missions and  his  testamentary  bequest;  and  I  see  no  reason  to  doubt 
that  so  long  as  he  has  not  indicated  his  election,  either  by  taking  to 
himself  one  or  the  other,  or  by  some  other  mode,  his  right  to  file  a 
renunciation,  and  to  avail  himself  of  its  benefits,  remains  unimpair- 
ed.''   In  re  Weeks,  5  Dem.  Sur.  194. 

4.  The  fourth  and  last  question  to  be  determined  on  this  appeal  is 
whether  an  account  in  the  testator's  ledger  showing  a  balance  on 
September  20, 1890,  the  date  of  his  decease,  of  f  26,530.66  against  the 
executor,  should  not  have  been  reckoned  with  the  surplus,  and  ap- 
plied and  distributed  as  part  of  the  testator's  personal  property. 
The  answer  to  be  given  to  this  question  depends  chiefly  on  the  view 
which  should  be  taken  of  the  facts.  It  was  the  contention  of  Oliver 
M.  Arkenburgh,  the  respondent,  that  the  charge  represented  moneys 
received  by  him  from  his  father  under  an  agreement  made  between 
them  in  1878,  whereby  his  father  undertook  to  compensate  him  for 
his  services  T>y  paying  him  enough  to  maintain  him  in  the  manner 
in  which  he  had  been  brought  up.  This  agreement  rested  on  the 
testimony  of  Oliver  M.  Arkenburgh  himself.  If  that  testimony  had 
been  given  without  objection,  I  am  not  prepared  to  say  that  I  should 
differ  from  the  conclusion  reached  by  the  surrogate  on  this  branch 
of  the  case.  It  is  true  that  we  have  the  same  power  as  the  surrogate 
to  decide  the  facts  (Code  Civ.  Proc.  §  2586) ;  but  in  the  discreet  exer- 
cise of  this  power,  upon  the  same  record,  and  without  any  additional 
evidence  before  it,  an  appellate  court,  while  not  hampered  as  in  re- 
viewing questions  of  fact  on  appeals  from  judgments,  should  remem- 
ber that  the  surrogate  has  had  the  advantage  of  seeing  and  hearing 
the  witnesses,  and  may  allow  that  circumstance  its  proper  weight 
The  agreement  is  said  to  have  been  made  in  1878,  after  Oliver  M. 
Arkenburgh  graduated  from  college,  and  went  to  his  father's  office. 
When  Oliver  M.  Arkenburgh  was  questioned  by  his  own  counsel  in 
reference  to  the  conversation  which  he  had  with  his  father  at  this 
time,  the  objection  was  taken  in  behalf  of  the  api>ellantB  that  the 
evidence  was  incompetent,  under  section  829  of  the  Code  of  Civil 
Procedure;  but  the  learned  surrogate  overruled  the  objection  on 
the  ground  that  the  counsel  for  the  contestants  had  already  exam- 
ined the  witness  concerning  the  employment  and  communications 
had  between  the  witness  and  deceased.  To  this  ruling,  which  was 
repeated  several  times  in  the  record,  exception  was  duly  taken,  and 
thus  the  question  ii|  distinctly  raised  whether  the  testimony  of  Oliver 
M.  Arkenburgh  in  reference  to  this  interview  with  his  father  was 
properly  received.  Its  admission  is  sought  to  be  justified  only  on 
the  ground  that  the  appellants  had  opened  the  door  by  previously  ex* 
amining  the  witness  concerning  the  same  transaction.    This  aaser- 
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tion  by  counsel  and  assumption  by  the  learned  surrogate  are  not  sup- 
ported by  the  record.  I  have  carefully  read  all  the  testimony  given 
by  Oliver  M.  Arkenburgh  up  to  the  time  when  he  was  examined  by 
his  own  counsel  concerning  this  conversation  with  his  father  in 
1878,  and  I  do  not  find  a  word  referring  to  that  interview.  It  is 
clear,  therefore,  that  a  serious  error  was  committed  in  receiving  this 
evidence.  The  opinion  of  the  surrogate  shows  that  he  believed  the 
testimony  of  the  son  in  regard  to  what  his  father  said  to  him  at  the 
interview  in  question  concerning  his  employment  and  compensation, 
and  the  learned  surrogate  also  evidently  believed  that  the  moneys 
which  the  books  showed  the  son  to  have  received  were  paid  to  him 
under  an  agreement  growing  out  of  that  interview.  It  may  well 
be  that,  in  the  absence  of  any  testimony  as  to  this  interview,  the 
surrogate  would  have  charged  the  son  with  these  moneys,  or  some 
portion  thereof. 

On  account  of  this  error  in  the  admission  of  evidence,  it  is  neces- 
sary to  reverse  the  decree,  so  far  as  this  part  of  the  account  is  con- 
cerned, and  remit  the  proceeding  to  the  surrogate  for  a  fhrther  hear- 
ing in  regard  to  this  branch  of  the  case.    All  concur. 

CTJLLEN,  J.  I  concur,  except  that  I  think  the  executors  were 
entitled  to  full  commissions,  as  a  matter  of  right,  to  the  same  ex- 
tent as  other  executors.  If  a  testator  wishes  to  avoid  this,  the  only 
way  he  can  accomplish  his  desire  is  to  make  the  appointment  of  the 
executor  conditional  upon  his  executing  an  agreement  to  serve  with- 
out further  compensation  than  that  allowed  by  the  will.  Executors' 
conmiissions  are  none  too  large  for  faithful  service,  and'  it  is  my 
notion  that  the  best  practice  is  to  give  executors  full  compensation, 
and  then  hold  them  to  the  strictest  accountability.  I  imagine  per- 
sons could  readily  be  got  to  serve  in  the  case  of  a  large  estate  with- 
out pay,  but  they  would  be  apt  to  manage  the  estate  so  as  to  get 
indirectly  a  much  larger  profit  than  that  allowed  by  the  statute.  It 
is  such  management  that  leads  to  the  depletion  of  trust  estates,  which 
often  comes  up  in  the  courts.  Except  where  it  is  a  matter  of  affec- 
tion or  duty,  services  rendered  without  pay  are  generally  worth  no 
more  than  what  is  paid  for  them. 


W  Misc.  Bep.  dO.) 

CLEMENTS  et  al.  v.  BABCOCK  et  al. 

(Supreme  Court,  Special  Term,  Orange  County.    January,  1899.) 

t  Wills— Bequests  to  Charitable  iNSTiTUTroNs— Validity. 

Laws  1848,  c.  319,  8  6,  provides  that  any  benevolent  corporation  formed 
thereunder  may  hold  any  property  bequeathed  to  it,  provided  no  person 
leaving  a  wife,  child,  or  parent  shall  bequeath  more  than  one-fourth  of 
his  estate,  and  no  such  bequest  shaU  be  valid  in  any  wm  which  is  not 
executed  two  months  prior  to  testator's  death.  Hfid,  that  a  bequest  to 
such  an  institution  by  will  executed  within  two  months  of  testator's 
death  is  invalid,  though  testator  has  no  wife,  child,  or  parent. 

2.  Same— Undisposed  Interest— Right  of  Executors. 

Where  a  will  provides  that,  if  any  bequests  lapse,  then  such  legacies 
shall  go  to  his  executors  absolutely,  a  bequest  feiiling  to  take  effect  be- 
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cauae  made  to  a  benevolent  institution  less  than  two  montbs  prior  to 
testator's  deatb  goes  to  his  executors  absolutely. 

8.  Ba¥E— Municipal  Corporationb. 

Under  the  Middletown  city  charter  (Laws  1888,  c.  535,  t  1),  providing: 
that  the  city  may  take  by  bequest,  abd  hold,  any  property  for  erection 
of  public  buildings,  on  such  terms  as  may  be  prescribed  by  the  donor, 
a  bequest  to  the  city  for  the  erection  of  a  public  library  building,  under 
direction  of  persons  named  in  the  will,  ia  yalid,  though  the  will  is  exe- 
cuted less  than  two  months  prior  to  testator's  death;  since  Laws  1818, 
c.  319,  §  6,  providing  that  no  bequest  to  any  benevolent  society  shall  be 
valid  unless  made  more  than  two  months  prior  to  testator's  death,  does 
not  extend  to  bequests  to  municipal  corporations. 

4.  Same— CoNVBBsioir— Right  of  Hbirs. 

Where  testator,  in  his  will,  makes  no  devise  of  his  real  estate,  but 
directs  his  executors  to  sell  it,  and  pay  the  proceeds  to  those  entitled 
thereto,  such  direction  does  not  operate  as  a  conversion,  so  as  to  affect 
the  right  of  testator's  heirs. 

Action  by  Isaac  B.  Clements  and  others  against  Dwighit  Babcock 
and  others  for  the  construction  of  the  will  of  S.  Maretta  Thrall,  de- 
ceased. 

Daniel  Finn,  for  plaintiffs. 

Hoelljes  &  Sullivan^  for  defendant  Henry  B.  Busaell. 
Obarles  W.  Coleman,  for  defendant  Wilson  Laraway. 
Francis  B.  CSiedsey,  for  defendants  Willis  D.  Ives  and  others. 

A.  y.  N.  Powelson,  for  defendants  Dwight  Babcock  and  others. 
John  0.  B.  Taylor,  for  defendant  city  of  Middletown. 

(George  H.  Decker,  for  defendant  Thrall  Hospital. 

B.  G.  Coleman,  for  defendants  Maud  Laraway  and  others. 
GroweU  &  Kerr,  for  defendants  Louisa  ^ragne  and  others. 

John  0.  Gnlick,  for  defendants  Jennie  Granger  and  Agnes  Tharman. 
William  Vanamee,  for  defendant  Joseph  B.  Scott. 
Bama  Johnson,  for  defendants  Philo  F.  Thnrman  and  others. 
Frank  Schaeffler,  for  defendants  Kate  Welch  and  others. 
Henry  W.  Wiggins,  for  defendants  David  Laraway  and  others. 

HIB6GHBEBG,  J.  8.  Maretta  llirall  died  July  7,  1897.  She  left 
no  descendant,  husband,  parent,  grandparent,  brother,  sister,  uncle, 
aunt,  nephew,  or  niece.  Her  nearest  relatives  are  cousins,  and  the 
children  or  descendants  of  deceased  cousins.  These  are  numeroos, 
and  both  of  her  father's  and  mother's  blood.  She  was  the  owner  of 
considerable  real  and  personal  estate,  the  real  estate  having  been  ac- 
quired by  inheritance  from  her  father.  Her  will  was  executed- June 
17, 1897.  By  its  terms,  she  gave  certain  specific  and  general  legacies 
to  cousins  on  either  side,  and  the  sum  of  flO,000  to  the  Thrall  Hos- 
pital, of  Middletown.  On  June  26th  she  executed  a  codicil,  giving  an 
additional  sum  of  f  10,000  to  the  hospital,  and  the  sum  of  ^0,000  to 
the  city  of  Middletown,  to  be  used  in  the  construction  of  a  pablic 
library  building.  On  July  3d  she  executed  a  second  codicil,  contain- 
ing, among  certain  specific  bequests,  a  provision  that,  in  case  any  of 
the  legacies  and  bequests  should  lapse  or  become  void  or  ineffectual 
to  vest  the  legacies  in*the  persons  or  corporations  to  whom  the  same 
are  given  for  any  cause  whatsoever,  then  such  lapsed,  void,  or  inef- 
fectual legacies  are  given  to  Isaac  B.  Clements  and  Nathan  M.  ELallock 
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absolutely  in  equal  portions.     Neither  the  will  nor  the  codicils  con- 
tained a  residuary  daase.     The  will  contained  this  provision: 

''SlxteeDtii.  I  hereby  give  and  grant  unto  my  executors  hereinafter  named, 
or  to  the  snrvlyor  of  them,  or  to  the  one  who  shall  qualify  to  act  as  such, 
fuU  power  and  authority  to  sell  at  public  or  private  sale,  at  such  time  or 
times  as  they  or  he  may  deem  advisable,  all  or  any  part  of  the  real  estate 
of  which  I  may  die  seised  or  possessed,  and  upon  such  terms  as  to  them  shall 
seem  proper,  hereby  glvJag  and  granting  unto  my  said  executors,  or  to  the 
survivor,  or  to  the  one  who  shaU  qualify  to  act  as  such,  full  power  and  au- 
thority to  execute  all  such  contracts,  instruments,  deeds,  and  conveyances  as 
may  or  shall  be  necessary  to  vest  the  title  of  my  said  real  estate,  or  any  part 
thereof,  in  the  purchaser  or  purchasers  of  the  same,  or  any  portion  thereof." 

The  second  codicil  contains  this  provision: 

"Lastly,  I  also  order  and  direct  the  executors  named  in  my  last  said  will 
and  testament  to  seU  and  convert  into  money,  aa  soon  after  my  death  as 
doe  regard  for  the  interest  of  my  estate  wUl  warrant,  all  the  real  estate  of 
which  I  may  die  seised  and  possessed,  and  to  pay  the  proceeds  received  there- 
from to  those  entitled  thereto.'* 

The  will  and  codicils  having  been  duly  admitted  to  probate  in 
Orange  county,  this  action  is  iostitnted  for  judicial  construction 
on  the  qoestions  (tf  the  validity  of  the  gifts  to  the  Thrall  Hospital 
and  the  city  of  Middletown,  their  disposition  in  case  of  invalidity,  and 
the  distribution  of  the  proceeds,  whether  among  the  heirs  at  law  as 
real  estate,  and  limited  to  the  father's  side,  or  as  converted  into  per- 
sonal estate,  and  induding  next  of  kin  of  the  moth^s  blood. 

O^e  legacies  to  the  Thrall  Hospital  are  void.  That  institution 
was  incorp<H«ted  in  the  year  1887,  by  virtue  of  chapter  319  of  the 
Laws  of  1848,  entitled  ^'An  act  for  the  incorporation  of  benevolent, 
charitable,  scientiilc  and  missionary  societies."  The  act  was  repealed 
by  the  passage  of  the  membership  corporations  law,  taking  effect 
September  1, 1895,  with  the  exception  of  section  6.  That  section  pro- 
vides as  follows  : 

"Any  corporation  formed  under  this  act  shall  be  capable  of  taking;  holding 
or  receiving  any  property,  real  or  personal,  by  virtue  of  any  devise  or  bequest 
contained  in  any  last  will  or  testament  of  any  person  whatsoever,  the  clear 
annual  Income  of  which  devise  or  bequest  shall  not  exceed  the  sum  of  ten 
thousand  dollars;  provided,  no  person  leaving  a  wife  or  child  or  parent,  shall 
devise  or  l)equeath  to  such  institution  or  corpcMration  more  than  one^ourth 
of  his  or  her  estate,  after  the  payment  of  his  or  her  debta,  and  such  devise 
or  bequest  shall  be  valid  to  the  extent  of  such  one-fourth,  and  no  such  de- 
vise or  bequest  shaU  be  valid,  in  any  will  which  shall  not  have  been  made 
and  executed  at  least  two  months  before  the  death  of  the  testator.** 

The  precise  point  seems  to  have  been  decided  in  Stephenson  v. 
Short,  92  N.  Y.  433.  In  that  case  the  surrogate  of  Ontario  county 
decided  that  the  two-months  clause  applied  only  to  cases  where  the 
testator  left  a  wife,  child,  or  parent;  but  his  determination  was  re- 
versed at  the  general  term,  and  the  reversal  affirmed  in  the  court  of 
appeals.  The  latter  court,  referring  to  the  three  provisions  embraced 
in  section  6,  said  (page  439) : 

"We  thinlc  it  very  dear  that  the  first  provision  related  to  the  power  of  the 
corporations  to  take;  the  second,  to  the  power  of  the  testators,  in  certain 
cases,  to  give  to  them;  and  the  third,  to  the  time  which  in  all  cases  must 
elapse  between  the  execution  of  the  will  and  the  death  of  tSe  testator  to 
render  the  gift  valid." 
56  N.Y.S.-34 
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These  legacies  are  therefore  given  by  the  express  terms  of  the  sec- 
ond codicil  to  the  two  executors,  individually,  equally,  and  absolutely. 
After  providing,  in  the  twelfth  paragraph  of  that  codidl,  for  such  a 
disposition  of  any  of  the  legacies  and  bequests  which  shall  lapse  or 
become  void  or  ineffectual  to  vest  the  gift  in  the  persons  or  corpora- 
tions named,  the  testatrix  adds: 

"It  is  my  intention  that  the  said  I&aac  R.  Clements  and  Nathan  H.  Hallock 
shall  take  absolutely  in  equal  proportions  each  and  every  legacy  given  and 
bequeathed  by  my  last  will  and  testament  or  the  codicil  thereto  which  bears 
date,  June  26,  1887,  which  from  any  cause  whatsoever  shall  Upse  or  be  void 
or  be  ineffectual  to  vest  the  legacies  in  the  persons  or  corporations  named  in 
the  said  wiU  and  codicils." 

In  the  very  recent  cases  of  Fairchild  v.  Edson  and  Edson  v.  Bartow, 
154  N.  Y.  199,  48  N.  E.  541,  the  will  under  consideration  provided 
that,  in  case  any  legacy  ^'shall  lapse,  fail,  or  from  any  cause  not  take 
effect,  I  give  and  bequeath  the  amount  which  shall  lapse,  fail,  or  not 
take  effect  absolutely  to  the  persons  named  as  my  executors.  In  the 
use  of  the  same  I  am  satisfied  that  they  will  follow  what  they  believe 
to  be  my  wishes.  I  impose  upon  them,  however,  no  conditions,  leav- 
ing the  same  to  them  personally  and  absolutely,  and  without  limita- 
tion or  restriction."  This  was  held  to  constitute  upon  its  f^ce  an 
absolute  and  valid  gift  to  the  executors  as  individuals,  and  not  to  im- 
port a  trust  of  any  kind.  In  some  of  the  answers,  however,  the  de- 
fendants allege  that  Mrs.  Thrall  made  the  provision  for  her  executors 
under  a  secret  agreement  for  the  purpose  of  evading  the  statute,  and 
to  the  effect  that  they  should  and  would  apply  the  gifts  in  question  to 
the  uses  of  the  individual  or  corporation  affected  by  the  lapse  or  in- 
validity. Equity  would  undoubtedly  relieve  the  heirs  and  next  of 
kin  from  the  consequences  of  such  an  agreement,  on  the  authority 
of  the  cases  cited,  whether  the  agreement  was  expressed  in  words  or 
implied  by  tacit  acquiescence,  and  would  impress  the  fund  in  the 
hands  of  the  legatee  with  a  trust  for  the  benefit  of  those  otherwise 
entitled.  But  the  evidence  in  this  ease  not  only  fails  to  establish  such 
an  agreement,  but,  as  far  as  there  has  been  any  testimony  adduced, 
afQrmatively  establishes  the  contrary.  I  find  that  the  gifts  to  the 
executors  are  absolute  and  unconditional  in  fact,  and  that  they  are 
not  in  pursuance  of  any  secret  or  other  trust  in  evasion  of  the  statute 
or  otherwise. 

The  gift  to  the  city  of  Middletown  is  valid.  The  city  was  incorpo- 
rated by  chapter  535  of  the  Laws  of  1888.  Section  1  enumerates 
among  its  corporate  powers  that: 

"It  may  take  by  gift,  grant,  bequest  and  devise,  and  hold  real  and  personal 
estate  in  trust  for  any  purpose  of  education,  art.  health,  charity  or  amuse- 
ment, for  parks,  gardens,  the  burial  of  the  dead,  the  erection  of  statues, 
monuments,  public  buUdlngs,  or  other  public  use,  upon  such  terms  as  may 
be  prescribed  by  the  grantor  or  donor  and  accepted  by  said  corporation,  and 
may  provide  for  the  proper  execution  of  said  trust." 

The  bequest  in  question  is  made  in  these  words: 

"Third.  I  give  and  bequeath  to  the  city  of  Middletown,  In  the  county  of 
Orange,  and  state  of  New  York,  the  sum  of  thirty  thousand  ($30,000)  dollars, 
to  be  its  and  its  successors'  forever,  upon  condition,  however,  that  the  said 
city  of  Middletown,  N.  T.,  uses  said  moneys  in  building  and  constructing  a 
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public  library  building  on  the  lot  of  land  whicb  said  dty  owns,  situate  on 
Orchard  street,  in  said  city  of  Middletown,  N.  Y.,  the  said  library  building 
to  be  known  as  The  Thrall  Library  Building.'  The  said  library  building 
to  be  built  in  accordance  with  the  plans  and  specifications  which  shall  be 
approved  by  L.  F.  Olney,  of  Mahwah,  N.  J.,  John  W.  Slawson,  and  Frank  J. 
Lindsey,  of  Middletown,  N.  Y.  The  said  Olney,  Siawson,  and  Lindsey  shall 
have  the  full  charge  of  the  planning,  construction  and  building  of  the  said 
library  building,  and  of  the  disbursing  on  behalf  of  the  city  of  Middletown, 
N.  Y.,  of  all  moneys  hereby  given  and  bequeathed  to  the  said  city  for  the 
said  library  building.  The  said  library  building  shall  be  fully  completed 
witliin  the  term  of  two  years  from  the  time  the  said  city  of  Middletown, 
N.  Y.,  receives  the  said  sum  of  thirty  thousand  ($30,000)  dolUrs,  hereby  given 
to  It  The  said  library  building  shall  at  all  times  be  kept  for  the  use  of  the 
public,  subject  to  such  rules  and  regulations  as  the  board  of  education  of 
the  dty  of  Middletown,  X.  Y.,  or  its  successors,  shall  from  time  to  time  adopt 
and  provide  for  its  government  and  regulation." 

It  is  evident  that  the  gift  is  for  a  strictly  corporate  purpose,  and  it 
has  been  duly  accepted  by  the  city,  upon  all  the  terms  and  conditions 
set  forth  in  the  codicil.  It  is  claimed,  however,  that  the  gift  is  with- 
in the  scope  of  the  act  of  1848,  and  void,  because  less  than  two  months 
intervened  between  the  execution  of  the  will  and  the  testatrix's  death. 
The  statute  has  never  been  extended  beyond  the  class  of  corporations 
included  in  its  title,  viz.  benevolent,  charitable,  scientific,  and  mission* 
ary,  and  such  other  corporations,  chiefly  religious  and  educational,  as 
by  their  charters  are  expressly  subjected  to  all  provisions  of  law  in 
relati<m  to  devises  by  will. 

I  And  no  case  holding  that  the  prohibition  as  to  time  extends  to  a 
legacy  or  devise  to  a  municipal  corporation.  On  the  contrary,  in 
Re  Crane^s  Will,  12  App.  Div.  271,  42  N.  Y.  Supp.  904,  an  analogous 
statute  (Laws  1860,  c.  360)  was  under  consideration,  and  the  reason- 
ing of  the  court  seems  quite  applicable  here.  The  court  said  (page 
276, 12  App.  Div.,  and  page  907,  42  N.  Y.  Supp.): 

'This  act  applies  to  benevolent,  charitable,  literary,  scientific,  religious,  or 
missionary  societies;  in  other  words,  to  a  particular  class  of  private  corpora- 
tions. It  does  not  apply  to  the  state,  nor  to  individuals,  nor  to  public  or 
municipal  corporations.  ,  The  maxim,  'Ezpressio  unius  est  exclusio  alterius,' 
is  here  applicable.  It  is  true  that  the  purpose  of  the  act  was  as  pointed  out 
in  Chamberlain  v.  Chamberlain,  43  N.  Y.  440,  *to  prevent  a  person  upon  whom 
others  standing  in  near  relation  had  claims  from  disappointing  their  just 
expectations,  and  disinheriting  them  from  pious  or  philanthropic  motives.' 
As  a  practical  Umitation  upon  such  a  purpose,  the  various  societies,  associa- 
tions, or  corporations  likely  to  be  considered  by  one  contemplating  disin- 
heritance were  enumerated  and  placied  under  the  special  prohibition.  The 
object  was  not  specificaUy  to  prevent  a  person  from  disinheriting  those  having 
claims  upon  him,  nor  to  limit  tjhe  power  of  disposition  generally.  The  danger 
was  supposed  to  be  in  the  occasional  tendency  to  disinherit  from  pious  or 
philanthropic  motives;  and  thus  the  societies  which  furnished  the  readiest 
faculties  for  the  gratification  of  this  impulse  were  specified.  In  aU  other  di- 
rections it  was  thought  that  testators  might  properly  be  left  to  the  operation 
of  natural  laws.'* 

As  to  the  proceeds  of  the  sale  of  the  real  estate,  I  have  reached  the 
conclusion  that  there  is  no  such  equitable  conversion  out  and  out  as 
to  change  the  character  of  the  property  for  the  purposes  of  succession, 
but  that,  on  the  contrary,  the  heirs  are  still  '^entitled"  to  such  pro- 
ceeds in  case  of  sale.  The  whole  theory  of  conversion  rests  upon  the 
intention  of  the  testator,  and  can  only  be  invoked  to  aid,  never  to 
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thwart,  fluch  intentioii.  If  the  conversian  is  directed  in  order  to 
carry  out  the  parposes  of  the  will,  and  such  purposes  fail  for  any 
cause,  or  if,  after  carrying  out  such  purposes,  there  remains  a  surplus, 
the  property  converted  or  the  balance  remaining  will  retain  its  origi- 
nal character.  "The  important  question,"  said  Judge  Danforth,  in 
Parker  v.  Linden,  113  N.  Y.  37, 20  N.  E.  860,  **is  whether  the  direction 
for  the  conversion  is,  by  the  terms  of  the  wiU,  absolute  and  imperative, 
so  as  to  be  complete  to  all  intents  and  purposes,  or  whether  the  con- 
version directed  is  for  the  purposes  of  the  will  only.  If  the  latter, 
then  if  those  purposes  fail,  or  do  not  exhaust  the  proceeds,  the  prop- 
erty unapplied,  whether  the  estate  has  been  actually  sold  or  not, 
will  devolve  according  to  its  original  character."  So,  too,  if  the  sale 
is  directed  for  the  evident  purpose  of  more  convenient  distribution 
among  those  primarily  entitled,  no  conversion  will  take  place,  however 
imperative  and  absolute  may  be  the  direction  for  a  sale.  In  re  Tienken, 
131  N.  Y.  391,  30  N.  E.  109;  Miller  v,  Gilbert,  144  N.  Y.  68,  38  N.  E. 
979.    See,  also.  Chamberlain  v.  Taylor,  105  N.  Y.  185, 11  N.  E.  625. 

On  the  death  of  the  testatrix,  her  real  estate  descended  to  her  heirs. 
Their  title  could  only  be  devested  by  a  devise  to  others,  or,  what  is 
equivalent,  by  an  imperative  direction  for  a  sale  of  the  real  estate, 
and  a  distribution  of  the  proceeds  among  others.  "A  devise  of  the 
proceeds  of  lands  directed  to  be  sold  by  the  executors  is  a  devise  of 
the  land."  Byrnes  v.  Baer,  86  N.  Y.  210.  'It  is  a  settled  principle 
of  law,"  said  the  court  in  Chamberlain  v.  Taylor  (page  193,  105  N.  Y., 
and  page  627, 11 N.  E.),  ''that  the  legal  rights  of  the  heir  or  distributee 
to  the  property  of  deceased  persons  cannot  be  defeated  except  by  a 
valid  devise  of  such  property  to  other  persons.  Haxtun  v.  Corse,  2 
Barb.  Ch.  506,  521;  Jackson  v.  Schauber,  7  Cow.  187,  195;  Post  v. 
Hover,  33  N.  Y.  593,  597;  White  v.  Howard,  46  N.  Y.  144;  Hawley 
V.  James,  16  Wend.  61.  It  was  said  by  the  chancellor  in  Haxtun  v. 
Corse,  that  *it  was  not  sufficient  to  deprive  an  heir  at  law  or  dis- 
tributee of  what  comes  to  him  by  oi)eration  of  law,  as  property  not 
effectually  disposed  of  by  will,  that  tiie  testator  should  have  signified 
his  intention  by  his  will  that  his  heir  or  distribhtee  should  not  inherit 
any  part  of  his  estate.  But,  to  deprive  an  heir  or  distributee  of  his 
share  of  the  property  which  the  law  gives  him  in  case  of  intestacy, 
the  testator  must  make  a  valid  and  effectual  disposition  thereof  to 
some  otiier  person.' " 

To  the  same  effect  is  Gallagher  V.  Crooks,  132  N.  Y.  338,  30  N.  E. 
746.     The  court  said  (page  342,  132  N.  Y.,  and  page  746,  30  N.  E.) : 

"The  clause  In  the  wiU  above  quoted,  by  which  the  testator  attempted  to 
disinherit  his  brother,  his  wife,  and  their  descendants,  does  not  defeat  the 
right  of  these  plaintiffs  to  the  estate,  unless  the  persons  to  whom  the  testator 
attempted  to  devise  the  remainder  were  in  existence.  In  case  a  testator  fails 
to  make  a  legal  devise  of  his  realty,  or  if,  having  legally  devised  It,  the 
devise  falls  for  any  cause,  the  heir  will  inherit,  notwithstandinsr  there  is  an 
express  provision  in  the  will  that  he  shall  not  take  any  part  of  the  estate. 
There  must  be  a  legal  devise  to  cut  off  the  right  of  the  heir  to  inherit;  mere 
words  of  disinheritance  are  insufficient  to  effect  that  purpose.  Haxtun  v. 
Corse,  2  Barb.  Ch.  621;  Chamberlain  v.  Taylor,  105  N.  Y.  1S5,  195,  11  N.  E. 
625;  Fitch  v.  Weber,  6  Hare,  145;  Pickering  v.  Stamford,  3  Ves.  493;  John- 
son V.  Johnson,  4  Beav.  318;  2  Jarm.  Wills  (BIgelow's  Ed.)  841;  1  Redf. 
WUls  (4th  Ed.)  425." 
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The  teatatrix  died  intestate  as  to  upward  of  ^MfiQO  of  her  pert(»iBl 
estate,  and  the  will  and  codicils  contain  no  devise  of  her  real  estate*. 
It  follows  from  these  decisions  that  the  title  to  the  latter  vests  imme- 
diately in  the  heirs,  subject  only  to  the  right  of  the  executors  to  exer- 
cise the  power  of  sale  for  the  purposes  of  convenient,  distribution.  It 
is  contended,  however,  on  behalf  of  the  defendants^  who  are  cousins 
on  the  side  of  the  testatrix'a  mother,  that  the  direction  for  a  sale  has 
converted  the  real  estate  into  money,  and  that  the  direction  to  pay 
the  proceeds  to  those  aititled  thereto  is  a  devise  pro  tanto  to  ail 
those,  other  than  the  heirs,  who  would  have  been  entitled  to  shase  in 
the  money  had  the  deceased  left  the  property  in  that  form.  The  diffl- 
cidty  in  the  way  of  this  construction  is  that  there  is  nothing  in  the 
win  indicating  an  intention  to  deprive  the  heirs  of  their  title  to  the 
real  estate,  or  to  devise  any  interest  in  it  to  others.  If  such  intention 
is  inferred,  it  must  be  solely  on  the  assumption  that  there  has  been 
an  equitable  conversion,  and  that,  therefore,  the  w(H*ds  ^Hhose  entitled 
thereto,^'  include  all  who  would  take  a  share  in  the  personal  estate^ 
But  we  have  seen  that  the  law  is  settled  that  there  can  be  no  con- 
version so  as  to  devest  the  heir,  unless  the  power  of  sale  is  accompa- 
nied by  a  lawful  devise  to  some  one  else.  We  must  be  able  to  find 
the  conversion  from  the  devise,  and  are  not  at  liberty  to  spell  out 
the  devise  on  the  theory  of  a  conversion.  The  testatrix  is  presumed 
to  know  the  condition  of  her  estate,  as  well  as  the  provisions  of  the 
will  and  codicils.  The  specific  and  general  legacies  amount  to  about 
175,000.  The  inventory  of  the  personal  estate  is  upward  of  |117,000. 
The  testatrix  undoubtedly  knew  that  her  personal  estate  largely  ex- 
ceeded the  legacies,  and  that  all  her  cousins  would  share  equally  in  the 
excess.  If  she  desired  them  to  also  share  in  her  real  estate,  she  had 
bnt  to  say  so.  She  presumably  knew  that,  dying  intestate  as  to  het 
real  estate,  it  would  descend  to  her  cousins  on  her  father's  side,  the 
side  from  which  it  came.  They  would  be  and  became  "entitled"  to  it. 
She  directed  her  executors  to  sell  it,  and  divide  the  proceeds  among 
those  entitled  to  the  same.  This  language  recognizes  rather  than 
devests  the  "title"  of  the  distributees.  It  carries  no  suggestion  of  a 
gift  or  devise  to  persons  otherwise  not  entitled.  It  conveys  no 
thought  of  disinheritance.  In  effect,  it  is  impossible  to  distinguish  it 
f  KHn  the  provision  in  Re  Bhigham,  127  N.  Y.  296,  27  N.  E.  1055,  where 
it  was  held  that  a  will  by  which  the  testator  gave  his  estate  to  his 
heirs  and  next  of  kin  in  the  same  portions  in  which  it  would  be  divid- 
ed or  distributed  in  case  of  his  death  intestate,  but  directing  the  real 
estate  to  be  sold  by  his  executors,  and  the  proceeds  distributed  in 
cash,  di^  not  operate  to  convert  the  reel  estate  into  p^sonally. 

As  was  said  by  Judge  Pinch,  in  Be  Tienken  (page  409,  131  N.  T.^ 
andpagell2,  SOW.  E.): 

*The  rule  of  construction  founded  upon  a  gift  flowing  only  from  a  direction 
to  divide  has  many  excepttons,  and  is  to  be  used  as  an  aid  to  ascertam  the 
intention,  and  not  as  a  force  to  pervert  it  I  have  observed  In  general  that, 
where  it  has  prevailed,  it  has  been  where  no  contrary  Intention  was  falrlr 
indicated,  and  where  Its  own  force  was  somewhat  strengthened  and  its  Indi- 
cation corroborated  by  further  faf:ts.  We  feel  quite  satisfied  in  the  present 
case  that  tHe  trust  postponed  only  the  period  of  enjoyment,  and  the  sal» 
was  tateadsd  to  convenSentiy  sever  the  Intecests  of  those  already  enttUsO.'* 


Digitized  by 


Google 


534  56  NEW  TORK  SUPPLEMENT  ^Sup.   Ot. 

mnd  90  New  York  State  Reporter. 

Ab  the  heirs  can  only  be  deprived  of  their  rights  and  interests  in 
the  real  estate  by  either  an  actual  devise  of  the  real  estate  itsdf  to 
some  one  else,  or  by  a  direction  to  convert  into  money,  accompanied 
by  a  like  bequest  of  the  proceeds,  it  necessarily  follows  that  a  mere 
direction  to  sell  and  to  pay  over  the  money  received  to  those  entitled 
will  not  operate  as  a  conversion  in  destruction  of  the  rights  of  descent, 
whether  the  words  "those  entitled"  be  construed  to  relate  to  the  real 
estate  or  the  money  which  represents  it. 

The  authorities  cited  in  the  briefs  on  behalf  of  the  maternal  cousins 
are  numerous,  and  occasional  remarks  of  the  court  would  seem  to  sup- 
port their  contention.  The  facts  characterizing  the  cases  are  essen- 
tially different  from  the  one  at  bar.  In  all  there  will  be  found  some 
form  of  devise,  by  way  of  trust  or  otherwise.  There  is  nothing  in 
any  of  them,  however,  in  real  conflict  with  the  views  herein  expressed, 
and  certainly  nothing  to  the  effect  that  a  direction  to  sell  read  estate 
and  pay  over  the  proceeds  to  those  entitled  thereto  of  itself  operates 
to  destroy,  impair,  or  diminish  the  title  of  the  owner  by  way  of  equi- 
table conversion  or  on  any  other  theory. 

A  decree  will  be  settled  on  notice  deciding  that  the  deceased  died 
intestate  as  to  her  real  estate  and  as  to  the  excess  of  her  personal 
property  after  the  payment  of  the  specific  and  general  legacies  and 
the  debts  and  testamentary  expenses;  that  the  legacy  to  the  city 
of  Middletown  is  valid;  that  the  legacies  to  the  Thrall  Hospital  are 
void,  and  should  be  paid  to  the  executors  individually;  that  the  real 
estate  is  vested  in  the  first  cousins  of  the  deceased,  being  the  children 
of  her  father's  brothers  and  sisters,  subject  to  the  execution  of  the 
power  of  sale;  and  that  the  personal  pro[>erty  undisposed  of  by  will 
is  to  be  distributed  among  the  next  of  kin  of  the  deceased  nearest  in 
relation  to  her,  and  in  equal  degree.  Adee  v.  Campbell,  79  N.  Y.  52. 
Ordered  accordingly. 


JENKINS  et  al.  v.  HAMMERSCHLAO  et  aL 
(Supreme  Court  AppeUate  Division,  First  Department    March  10,  1809.) 

I.    A86TONMRNTS  FOR  CREDITORS— TrU8TKE8—RB8IONATION. 

A  trustee  of  shares  of  stock  for  the  benefit  of  certain  creditors  of  the 
grantor,  where  appointed  by  such  creditors  nnder  an  ai^reement  with 
the  grantor,  can  reslfcn  only  by  an  order  of  court,  or  by  the  unanimous 
consent  of  the  creditors. 
8.  Same— Right  to  Purchase  Trust  Property. 

A  trustee  of  shares  of  stock  for  the  benefit  of  creditors  of  the  grantor, 
with  power  to  sell  the  stock,  cannot  become  a  purchaser  at  such  sale. 
8.  Same— Laches. 

The  defense  of  laches  cannot  be  urged  by  unfaithful  or  dishonest 
trustees,  except  in  extreme  cases. 

Appeal  from  special  term,  New  York  county. 

Action  by  Robert  E.  Jenkins  (as  assignee)  and  another,  sning  on 
their  own  behalf  and  on  behalf  of  all  other  creditors  of  Joseph  Knntz, 
similarly  situated,  who  may  contribute  to  the  costs  and  expenses 
of  the  action,  against  Moritz  Hammerschlag  and  others,  to  set  aside 
a  sale  of  shares  of  stock,  and  to  require  defendants  to  account  for 
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the  administration  of  the  trust  in  favor  of  plaintiffs.    From  a  judg- 
ment for  plaintiffs,  defendants  appeal.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

Edward  J.  McGuire,  for  appellants. 
Samuel  Untermyer,  for  respondents. 

McLaughlin,  J.  in  February,  1890,  Joseph  Euntz  caused  to 
be  organized  under  the  laws  of  the  state  of  New  York,  with  a  cap- 
ital of  $400,000,  divided  into  shares  of  $100  each,  the  Joseph  Kuntz 
Brewing  Company;  and  he  then,  although  insolvent  at  the  time, 
transferred  to  it,  in  consideration  of  3,500  of  such  shares,  his  prop- 
erty, which  consisted  of  a  brewery  and  certain  personal  property 
used  in  connection  with  it.  After  he  had  made  the  transfer,  and 
received  in  exchange  the  stock,  he  called  a  meeting  of  his  unsecured 
creditors,  and  made  to  them  a  proposition  with  reference  to  their 
extending  the  time  of  payment  of  their  respective  claims.  His  prop- 
osition was  the  acceptance  by  each  creditor  of  two  promissory  notes 
made  by  him, — one  for  one-half  of  the  indebtedness,  payable  in  one 
year,  with  interest,  and  the  other  for  the  remaining  one-half,  payable 
in  two  years,  with  interest.  He  also  proposed,  if  his  propositions 
were  accepted,  to  deposit,  as  collateral  security  for  the  payment  of 
the  notes,  with  certain  trustees,  to  be  selected  by  the  creditors,  2,250 
shares  of  the  stock  received  by  him  from  the  corporation  mentioned. 
The  proposition  was  acceptable  to  the  creditors  present,  and  there- 
upon two  agreements  were  prepared,  both  bearing  date  March  11, 
1890, — one  between  Kuntz  and  his  creditors,  which  provided  that  the 
creditors  should  surrender  their  claims  against  him  upon  his  de- 
livering the  notes  and  stock  as  he  had  proposed,  and  that  the  agree- 
ment should  not  be  binding,  unless  four-fifths  of  all  the  creditors  in 
amount  assented  thereto.  The  other  agreement  was  between  Kuntz 
and  the  five  persons  selected  by  the  creditors  to  hold  the  stock,  and 
provided  that  Kuntz  should  turn  over  to  such  persons  2,250  shares  of 
stock,  which  were  to  be  held  by  them,  as  collateral  security  for  the 
payment  of  the  notes,  until  all  the  creditors  who  might  join  in  the 
agreement  had  been  fully  paid,  or  their  claims  settled.  This  further 
agreement  provided  that,  if  such  payments  were  not  made  within 
two  years  from  that  date,  then  the  trustees  should  sell  the  stock  at 
auction,  and  divide  the  proceeds  among  the  creditors  pro  rata,  ac- 
cording to  their  respective  claims,  and  that  in  the  meantime  the 
trustees  holding  the  stock  had  the  right  to  vote  upon  it,  subject  to 
certain  restrictions  as  to  mortgaging  the  property  of  the  corpora- 
tion and  increasing  the  salaries  of  its  officers,  and  that  they  also  had 
the  right  to  elect  two  members  of  the  board  of  directors.  The  agree- 
ment vnth  the  creditors  became  operative  by  the  necessary  four- 
fifths  agreeing  to  the  terms  and  conditions  of  it,  and  thereupon 
Kuntz  gave  the  notes  proposed  to  his  creditors,  and  turned  over  to 
the  trustees  named,  who  are  the  defendants  in  this  action,  the  2,250 
shares  of  stock;  and  the  trustees  selected  two  of  their  number  to  act 
as,  and  they  were  elected,  directors  of  the  corporation.    A  few  weeks 
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after  these  agreementB  were  oecated,  Kimts  died;  and  the  truteea 
selected  by  the  creditora  tii  hcU  the  otoGk  referred  to  thereopcn  as* 
Bvined  tOy  amd  ^^lereaftesr  did,  manage  aad  oomtrol  the  buBineaa  of 
the  corporation,  until  March,  18S2,  fVom  the  teatimony  given  upoa 
the  trial,  it  is  clear  that,  almost  immediately  following  Kuntz's 
death,  the  defendants  Hammerschlag,  Schnugg,  and  Shalek,  a  ma- 
jority of  the  trustees,  conceived  the  idea  of  acquiring  for  themselves 
the  stock  which  they  held,  at  the  lowest  possible  cost;  and  to  that 
end  they  purchased,  at  about  25  cents  on  a  dollar,  a  majority  of  the 
claims  of  the  creditors  who  had  Joined  in  the  agreement  aboye  re- 
ferred to.  Having  acquired  a  majority  of  these  clauxis,  at  the  ex- 
piration of  the  two  years  provided  in  the  agreement  with  the  trus- 
tees (the  notes  given  by  Kuntz  not  having  been  paid  in  full)  they 
called  a  meeting  of  the  creditors,  of  which  they  themselvea  irere 
th^i  a  naajority,  and  notified  them  that  the  stock  woakl  be  sold  at 
public  auction,  and  the  proceeds  divided  in  accordance  with  the 
agreement  under  which  the  same  was  held  Prior  to  such  meeting 
they  had  been  advised  by  counsel  that  they  could  not,  while  acting 
as  trustees,  legally  acquire  by  purchase  at  the  sale  any  of  the  stodc; 
and  to  obyiate  this  difficulty  it  was  arranged  that  one  of  them 
(Schnugg)  should  resign  as  trustee  at  the  nieeting  €i  creditors,  which 
he  did.  The  stock  was  shortly  thereafter  advertised  for  sale  in  an 
inconspicuous  way,  and  on  the  day  of  sale  purchased  by  Schnugg, 
for  the  benefit  of  himself,  Hammerschlag,  and  Shalek,  for  10  cents 
on  a  dollar,  whidi  was  much  below  its  market  or  true  value.  It 
was  also  made  to  appear  on  the  trial  that  care  was  taken  by  Ham- 
merschlag, Schnugg,  and  Shalek  to  prevent,  prior  to  the  sale,  pros- 
pective purchasers  from  acquiring  any  information  as  to  the  real 
value  of  the  stock  to  be  sold.  The  proceeds  of  the  sale  of  the  stock 
were  insufficient  to  pay  the  claims  of  creditors^  and  thereupon  this 
plaintiff,  on  behalf  of  himself  and  ail  other  creditors,  similarly  sit- 
uated, who  might  see  fit  to  come  in,  instituted  this  action  for  the 
purpose  of  procuring  a  judgment  declaring  the  sale  ol  the  stock  to 
be  null  and  void,  and  requiring  the  def  enduits,  as  trustees  under  the 
agreement  with  Kuntz,  to  account  for  the  administration  of  the 
trust.  The  plaintiffs  had  a  judgment,  from  whieh  the  defesfdants 
have  appealed. 

Ttte  sale  of  the  stock  and  the  porehase  of  the  same  by  Scknugg 
were  void.  Schnui^  was  at  the  time  a  trustee,  and  held  the  stock 
as  such.  ^  His  attempted  resignation  amounted  to  nothing,  so  far  as 
discharging  him  as  a  trustee,  or  relieving  him  from  the  liability  im- 
posed on  him  by  the  agreement.  The  only  way  in  which  he  could 
legally  resign  and  cease  to  be  a  trustee,  or  terminate  his  liability  as 
such,  was  by  an  order  of  the  court,  or  by  the  unanimoos  consent  of 
all  the  creditors,  or  other  persons  interested  in  the  faithful  execu- 
tion of  the  trust  Cruger  t.  Halliday,  11  Faige,  314.  Being  a  trus- 
tee at  the  time  of  the  sale,  he  had  a  duty  to  perfbrm  in  regard  to  the 
stock  which  was  inconsistent  with  his  aasamiBg  the  character  of  a 
purchaser.  As  a  trustee,  it  was  his  duty  to  ^1  the  stock  for  as 
much  as  possible.  As  a  purchaser,  he  would  naturally  desire  to 
purchase  at  the  lowest  price  possible.    He  thus  took  a  positioii  in 
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whkk  his  pensoiial  intereBt  wb  brMgfat  sharpl j  in  coniki  with  Us 
duty  ae  a  treaieey  and  which  the  eonrt  under  no  cireamcrtances  will 
penoit  a  person  discharging  a  trxmt  to  take.  It  wcNild  indeed  be  a 
sad  eooomentary  upon  the  exereiae  of  the  equitable  powar  of  the 
court,  if  the  ads  of  these  trustees  should  be  approved,  or  the  sale 
be  permitted  to  stand.  But  it  is  said  that  the  plaintiff  was  gailtj 
of  laches  in  instituting  the  action,  and  therefore  the  complaint 
should  have  been  dismissed.  •  We  do  not  think  so.  It  is  only  in 
extreme  and  exceptional  cases  that  the  defense  of  laches  can  be  used 
as  a  shield  to  protect  unfaithful  or  dishonest  trustees.  It  cannot 
be  so  used  in  this  case. , 

The  conclusion  reached  bj  the  trial  court  was  in  the  main  correct. 
We  are,  however,  of  the  opinion  that  the  power  conferred  upon  the 
receiver  to  vote  upon  the  stock  directed  to  be  delivered  to  him,  as 
welk  as  the  power  given  to  him  to'  manage  the  business  and  affairs 
of  the  corporation,  is  too  broad,  and  that  be  ought  not  to  be  per- 
mitted to  sell  the  stock  until  after  the  defendants  have  accounted, 
or  a  further  order  of  the  court  has  been  made.  We  are  also  of  the 
opinion  that  the  defendants  ought  not  to  be  removed  as  trustees, 
under  the  agreement  of  March  11,  1890,  until  after  they  have  ren- 
dered a  full  account  of  their  acts  and  doings  thereunder.  The  pay- 
ment directed  to  be  made  by,  and  the  subsequent  discharge  of,  the 
receiver,  are  also  improper.  The  directions  in  this  respect  can  only 
properly  be  given  after  the  accounting  has  been  had,  when  the  court 
will  have  before  it  all  the  facts  as  to  the  value  of  the  trust  property, 
and  the  acts  and  doings  of  the  trustees  mider  the  tnist  agreement. 
The  judgment,  therefore,  should  be  modified  as  follows:  First.  By 
decreeing  that  the  defendants  did  not  cease  to  be  trustees  under  the 
agreement  of  March  11,  189€,  by  reason  of  the  sale  and  pretended 
purchase,  by  Bchnugg  of  the  stock  in  1892,  but  that  they,  as  such 
trustees,  still  hold  such  stock,  under  that  agreement,  for  the  benefit 
of  tke  creditors,  with  the  duties  imposed  upon  them  by  that  agree- 
ment, precisely  to  the  same  extent  and  in  the  same  way  as  though 
such  pretended  sale  had  not  been  made.  Second.  By  decreeing  that 
the  trustees  under  the  agreement  of  March  11,  1890,  account  bef(H*e 
the  referee  named  in  the  judgment  for  all  profits,  income,  and  divi- 
dends whidi  may  have  been  received  bgr  them  from  the  stock  placed  ^ 
m  their  hands  from  the  date  of  the  agreement  down  to  the  time  of 
the  accounting.  Third.  By  decreeing  that  the  referee  give  notice  of 
the  tiaie  and  place  ol  the  accounting  to  all  creditors  of  Joseph  Kuntz, 
deceased,  who  ware  parties  to  the  creditors'  agreaoaent  of  March  11, 
189d,  whose  residence  can  be  ascertained,  and  by  paUicatioii,  as  di- 
rected by  the  court,  to  those  whose  residence  cannot  be  ascertained, 
wko  have  not  already  be»  paid  in  fall,  aad  that  they  laay,  if  they 
so  desire,  eome  in  and  prove  their  claims  in  this  actkHi,  and  to  report 
to  tbe  court  the  aoHMint  due  to  each  of  such  creditors  who  may  come 
in  and  press  his  claim.  Fourth.  By  decreeing  that  the  stock  deliv- 
ered to  the  ecsmnittee  by  Kunix,  so  far  as  it  is  held  by  the  defend- 
ants, or  any  d  than,  be  turned  over  to  the  receiver  named  in  the 
ju4gme&t,  the  sane  to  be  held  by  him  to  await  the  final  order  of 
tbe  court,  and  that,  while  he  8»  holds  the  same,  to  so  vote  upon  it. 
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and  to  take  such  action  in  regard  to  the  management  of  the  aJDFairs 
of  the  corporation,  as  he  may  from  time  to  time  be  directed  by  the 
court,  upon  notice  to  the  parties  to  this  action.  Fifth.  So  far  as  any 
of  such  stock  may  have  been  disposed  of  by  said  defendants  since 
their  unlawful  purchase  thereof,  and  not  now  be  held  by  them,  by 
decreeing  that  said  defendants  account  for  the  value  of  said  stock 
so  disposed  of,  and  pay  over  to  said  receiver  such  value  in  money; 
the  said  defendants,  however,  upon  the  accounting,  to  be  allowed 
whatever  sums  they  may  have  actually  paid  to  the  creditors  out  of 
the  proceeds  of  the  sale  of  the  stock  herein  held  to  be  unlawful.  All 
questions  of  costs  and  allowances  in  the  court  below,  and  of  the  ulti- 
mate disposition  of  the  fund,  to  be  reserved  until  final  judgment. 

As  thus  modified,  the  judgment  should  be  affirmed,  with  costs  of 
appeal  to  the  respondents.  Upon  the  settlement  of  the  order  to  be 
entered  hereon,  either  of  the  parties  may  submit  in  writing  such  sug- 
gestions as  to  the  form  of  the  order  as  they  may  be  advised.  All 
concuc. 


# 


(38  App.  Dlv.  iru.) 

AMERICAN  COPPER  CO.  v.  LOWTHER  at  al. 
(Supreme  Court,  AppeUate  Division,  First  Department.    March  10,  1899.) 

Guaranty— Rblkase  of  Liability. 

Where  repayment  to  a  company  of  advances  In  cash  to  another  is 
guarantied,  the  fact  that  part  of  the  loan  is  made  by  satisfying  a  debt 
then  due  the  company  from  a  creditor  of  the  borrower  is  not  such  a 
modification  as  will  discharge  the  guarantors. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  American  Copper  Company  against  Oeorge  Lowther 
and  others,  impleaded  with  others.  From  a  judgment  of  the  trial 
term  in  favor  of  plaintiff  (54  N.  Y.  Supp.  960),  defendants  appeal.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  INGRABAM,  JJ. 

John  J.  Crawford,  for  appellants. 
Charles  E.  Miller,  for  respondent. 

RUMSEY,  J.  On  the  26th  day  of  November,  1894,  the  Fairfidd 
Copper  Company  delivered  to  the  plaintiff  its  bond  in  the  penal  sum 
of  $26,250,  conditioned  for  the  payment  by  it  to  the  plaintiff  of 
$25,000  on  or  before  January  1,  1896.  The  defendants,  by  an  instru- 
ment under  seal,  delivered  at  the  same  time,  agreed  to  pay  to  plain- 
tiff all  damages  it  might  sustain  by  reason  of  the  failure  of  the  obligor 
in  the  bond  to  pay  it.  The  bond  was  not  paid,  and  plaintiff  has  sued 
the  guarantors,  and  recovered  a  judgment  against  them  for  the 
amount  of  the  bond  and  interest,  and  the  defendants  appeal. 

When  the  bond  was  given,  there  was  made  between  the  plaintiff 
and  the  Fairfield  Copper  Company  an  agreement  by  which  the  plain- 
tiff agreed  to  advance  to  the  Fairfield  Company  $25,000,  for  which 
the  bond  was  to  be  made,  and  the  bond  recited  the  advance  of  that 
sum,  which  was  the  consideration  for  the  giving  of  the  bond.  The 
defendants  claim  that  this  sum  was  not  advanced  to  the  Fairfield  Com- 
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pany,  and  they  say  that  the  failure  to  advance  it  is  such  a  material 
modification  of  the  contract  between  the  principal  parties  that  the 
guarantors  are  discharged  by  it.  The  facts  are  not  disputed.  Be- 
fore the  making  of  the  agreement  bond  of  November  26,  1894,  the 
parties  had  been  negotiating  for  the  loan  of  this  money  by  plaintiff 
to  the  Fairfield  Copper  Company,  and  one  Wood  had  advanced  to  that 
company  f3,000,  in  expectation  that  the  loan  would  be  made.  Wheth- 
er this  was  known  to  the  guarantors,  who  were  officers  of  the  Fair- 
field Copper  Company,  is  disputed;  but  it  is  not  material  in  the 
view  we  take  of  this  case.  At  the  time  the  bond  was  executed,  plain- 
tiff paid  to  the  obligor  $18,000.  Four  thousand  dollars  was  paid  on 
the  draft  of  the  Fairfield  Copper  Company,  made  a  few  days  later. 
Wood  was  indebted  to  the  plaintiff  to  an  amount  greater  than  |3,000, 
and  the  plaintiff,  by  arrangement  with  the  Fairfield  Copper  Company^ 
at  the  time  the  agreement  was  made,  credited  Wood  with  $3,000  on 
his  debt;  and  Wood  accepted  that  credit  as  a  payment  by  the  Fair- 
field Company  of  the  $3,000  he  had  lent  it  a  few  days  before.  This 
made  the  full  sum  of  $25,000.  But  defendants  insist  that  the  credit 
to  Wood  was  not  cash;  and  as,  by  the  terms  of  the  agreement  and 
the  recitals  of  the  bond,  the  whole  sum  was  to  be  advanced  in  cash, 
the  making  of  the  part  of  the  loan  by  way  of  credit  for  a  debt  then 
presently  due  was  not  a  compliance  with  the  contract,  and  so  modi- 
fied it  as  to  operate  a  <Uscharge  of  the  guarantors.  In  deciding  this 
question,  it  is  not  necessary  to  examine  the  nature  of  the  contract  of 
suretyship,  nor  the  extent  of  a  modification  of  the  original  contract 
which  will  discharge  the  surety  from  his  guaranty.  Admitting  the 
rules  on  this  subject  to  be  as  strict  as  the  defendants  claim  them  to 
be,  the  question  remains  whether  they  apply  to  this  case.  Was  the 
contract  between  the  principals  modified  at  all  by  the  manner  adopted 
of  paying  the  $3,000  to  the  Fairfield  Company? 

It  is  not  claimed  that  this  sum  of  $25,000  was  lent  for  any  specific 
parpose.  It  was  to  be  used  by  the  Fairfield  Company  for  such  pur- 
poses as  its  necessities  required.  One  of  these  necessities  was  the 
payment  of  this  debt  of  $3,000  to  Wood.  If  the  Fairfield  Company 
had  received  from  plaintiff  on  November  26, 1894,  its  check  for  $3,000, 
which  that  company  had  at  once  delivered  to  Wood  in  payment  of 
his  debt,  even  a  guarantor  would  admit  that  the  transaction  was  an 
advance  of  money,  such  as  would  satisfy  this  contract.  But  this  was 
the  same  thing  in  substance.  It  was  not  even,  in  point  of  fact,  a 
modification  of  the  agreement  between  the  principal  parties,  but  the 
contract  they  made  was  carried  out.  The  manner  of  carrying  it  out 
avoided  a  useless  transfer  of  money  from  the  plaintiff  to  the  Fairfield 
Company,  and  from  it  to  Wood;  but,  in  effect,  it  was  a  complete  per- 
formance by  the  plaintiff  of  the  contract  to  advance  the  $25,000  in 
cash,  which  means  here  a  present  advance  of  money  to  be  used,  as  dis- 
tinguished from  an  advance  by  way  of  notes  or  something  to  become 
available  in  the  future.  We  think,  therefore,  that  there  was  no 
modification  of  the  contract  of  the  principals,  and  that  the  defendants, 
as  guarantors,  are  liable. 

It  is  not  intended  to  decide  that  a  variation  of  the  manner  of  per- 
formance of  the  agreement  to  lend  $25,000  agreed  on  between  the 
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principals  would  discharge  the  sureties,  unless  thej  were  iAJised  by  it. 
That  qaestioa  is  not  involved  in  this  case.  We  decide  that  there 
was  no  variation,  and  that  the  money  was  advanced  aa  agreed,  and 
it  is  therefore  unnecessary  to  decide  what  the  effect  of  a  variation 
would  be. 
The  judgment  should  be  afQrmed,  with  costs.     All  concur. 


(38  App.  Div.  119.) 

8TBVENS  V.  SMITH. 

(Supreme  Court,  AppeUate  Division,  First  Department    March  10,  1800.) 

Bill  op  Pabticulars— Affidavit  of  Attorney. 

An  affidavit  to  compel  defendant  to  serre  blU  of  particnlars  made  by 
plaintiff's  attorney,  which  alleged  ''that  such  alleged  credits  are  not 
withbi  the  special  knowledge  of  the  plaintiff,"  is  insufficient 

Appeal  from  special  term,  New  York  county. 

Action  by  George  E.  Stevens  against  Benjamin  C.  Smith.  Prom 
an  order  requiring  defendant  to  serve  a  bill  of  particulars,  he  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSET, 

McLaughlin,  and  ingraham,  jj. 

Samuel  Watters,  for  appellant. 
Louis  L.  G.  Benedict,  for  respondent. 

PER  CURIAM.  The  plaintiff  made  a  motion  to  compd  the  defend- 
ant  to  serve  a  bill  of  particulars  upon  a  motion  of  his  attorney  which 
alleges  that  ''such  allied  credits  are  not  within  the  special  knowledge 
of  the  plaintiff.''  Just  how  the  attorney  could  swear  to  what  was 
within  the  knowledge  of  the  plaintiff  is  not  apparent  We  have  held 
many  times  that  an  affidavit  for  a  bill  of  particulars^  made  by  the  at- 
torney, is  not  sufficient.  The  last  case  was  that  of  Mayer  v.  Mayer, 
29  App.  Div.  393,  51  N.  Y.  Supp.  1079.  For  this  reason  the  order 
appealed  from  must  be  reversed,  with  |10  costs  and  disburaemients, 
and  the  motion  denied,  with  f  10  costs. 


(38  App.  Div.  137.) 

GAMPBBLL  et  al.  T.  BRO€K'S  COMMERCIAL  AGBNCY,  Limited. 

^Supreine  Court,  Appellate  Division,  First  Department    March  10,  1899.) 

1.  UiscovBRT— Ex  Pabtb  Obbbr— Rxxedt. 

The  remedy  against  a  Judge's  ex  parte  order  requiring  a  party  to  appear 
and  submit  to  an  examination  is  by  motion  fo  set  it  aside,  and  not  by 
appeal. 
a.  8amb— Bill  of  Partxculars. 

Where  an  order  for  a  biU  of  particulars  required  plaintiff  to  give  de- 
fendant information  to  be  found  alone  in  defendant's  hooka,  an  order  for 
defendant's  examination  was  proper. 
8.  Same— LiBEr/^CoMMBRCTAL  Agencibs. 

In  an  action  against  a  commercial  agency  for  delir^ring  a  JShA  to  its 
subscribers,  plaintSfl  can  make  proof  of  deliyery  to  any  subscriber,  and 
hBUC9  the  fact  that  he  knows  the  names  of  certain  of  them  is  not  a  reason 
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for  denying  him  the  right  to  examine  defendant's  books  to  ascertain  the 
name  of  all  of  them,  that  he  may  put  them  in  his  bill  of  particulars. 
4.  Same— Incriminating  Questions — Privilege. 

In  an  action  of  libel  against  a  commercial  agency,  it  is  no  reason  for 
refusing  an  order  to  examine  defendant's  officers  that  information  char- 
ging them  with  a  crime  might  be  elicited.  If  a  question  tending  to  so 
charge  them  be  asked,  they  could  then  assert  their  priTilege. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  Campbell  and  others  against  Brock's  Commercial 
Agency^  limited.  From  an  order  requiring  the  examination  of  de- 
fendant's oflScers,  and  from  two  orders  denying  the  motion  to  vacate 
ity  defendant  appeals.     Alfirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
McIiAUGHUN,  and  INGRAHAM,  JJ. 

D.  M.  Porter,  for  appellant. 
Henry  W.  Bean,  for  respondents. 

RUMSEY,  J.  The  order  of  January  Tth,  requiring  the  defendant's 
officers  to  appear  and  submit  to  an  examination,  was  a  judge's  order 
made  ex  parte.  The  remedy,  if  it  was  irregular  or  improper,  was  by 
a  motion  to  set  it  aside,  and  not  by  appeal.  The  appeal,  therefore, 
from  this  order,  was  unauthorized,  and  must  be  dismissed. 

The  order  for  a  bill  of  particulars  required  of  the  plaintiffs  to  give 
to  the  defendant  certain  information  which  the  defendant's  books 
alone  contained.  It  was,  therefore,  important,  before  the  plaintiffs 
could  comply  with  this  order,  and  make  the  bill  of  particulars,  that  they 
should  obtain  from  the  defendant  this  necessary  information.  For 
chat  reason  it  was  proper  to  deny  the  motion  to  vacate  the  order  for 
an  examination*.  The  fact  that  the  plaintiffs  know  the  names  of  cer- 
tain of  the  subscribers  to  the  defendant's  reports  is  not  a  reason 
for  denying  them  the  right  to  examine  the  books  of  the  defendant, 
and  asca^tain  the  names  of  all  the  subscribers  to  whom  this  libel  was 
delivered,  because  they  have  the  right  to  make  proof  of  a  delivery  of 
the  libel  to  any  one  whom  they  learn  to  be  such  at  any  time.  It  is 
therefore  necessary  that  they  should  know  the  names  oi  all  the  sub- 
scribers, in  order  that  they  may  be  able  to  put  them  in  the  bill  of  par- 
ticulars, and  thus  be  in  a  situation  to  prove  the  delivery  to  any  sub- 
scriber, if  they  shall  subsequently  ascertain  that  such  delivery  was 
made.  The  examination  will  not  necessarily  involve  any  information 
which  might  charge  the  officers  of  this  corporation  with  a  crime.  The 
officers  are  not  charged  with  libel,  and  it  cannot  be  assumed  that 
they  are  personally  guilty  because  one  of  the  employes  of  the  corpo- 
ration sent  these  libelous  articles  to  the  subscribers.  People  v. 
Armour,  18  App.  Div.  584,  46  N.  Y.  Sur).  317;  Fox  v.  MUler,  20  App. 
Div.  333,  46  N.  Y«  Supp.  837.  If,  upon  the  examination,  any  question 
should  be  asked  of  one  of  the  officers  as  to  which  he  should  be  entitled 
to  claim  his  privilege  because  it  tended  to  convict  him  of  crime,  he 
would  then  be  at  liberty  to  assert  his  privilege,  and  the  judge  before 
whom  the  examination  was  taken  would  be  caUed  upon  to  rule  upon 
the  question.     Skinner  v.  Steele,  88  Hun,  308,  34  N.  Y.  Supp.  748. 

For  these  reasons,  the  order  should  be  affirmed,  with  |10  costs  and 
disbursements.     All  concur.  ^  ^ 
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BANK  OF  METROPOLIS  V.  FABER. 

(Supreme  Gonrt,  Appellate  Division,  First  Department    Marcli  10,  1899.) 

1.  Corporatioms—Ankual  Reports— Veripicatton. 

Where  the  report  required  of  a  corporation  was  verified  by  only  one 
officer,  it  was  not  a  compliance  with  the  statute,  and,  so  far  as  the  lia- 
bility of  the  directors  was  concerned,  was  equivalent  to  a  failure  to  file 
any  report. 

a.  Same— Note. 

Where  a  note  offered  in  evidence  bears  a  signature  of  a  corporation, 
attested  by  its  president  and  treasurer,  and  such  signature  was  vouched 
for  by  the  assistant  cashier  of  a  bank,  who  was  familiar  with  it,  it  is 
sufficiently  proved  to  be  the  note  of  the  corporation. 

3.  Same— Directors— Evidence— Pleadihcw  in  Former  Action. 

In  order  to  prove  that  defendant  was  at  a  certain  time  a  director  of 
a  corporation,  an  answer  filed  by  such  corporation  in  another  action  was 
offered  in  evidence.  In  which  there  was  no  denial  of  the  fact,  alleged  In 
the  complaint,  that  defendant  was  a  director.  Hdd,  that  under  Code  Civ. 
Proc.  S  522,  providing  that  material  allegations  of  the  complaint  not  con- 
troverted by  the  answer  must  ''for  the  purposes  of  the  action  be  taken 
as  true,"  failure  to  deny  the  allegations  was  not  an  admission  by  the 
defendant  of  the  truth  of  such  allegations  for  the  purposes  of  any  other 
answer. 

4.  Same— Term  of  Office  of  Director, 

Where  a  corporation  was  organized  under  the  manufacturing  act  of 
1848  (Laws  1S48,  c.  40),  which  did  not  provide  that  every  director  should 
continue  to  hold  office  until  his  successor  was  elected,  evidence  tbat 
defendant  was  elected  director  and  trustee  in  1887  for  one  year  was 
insufficient  to  show  that  he  :icted  as  such  after  the  expiration  of  the  year. 

5.  Same. 

The  affidavit  of  the  president  of  a  corporation  to  the  annual  report 
made  under  the  statute,  while  sufficient  to  entitle  the  report  to  be  filed, 
was  insufficient  to  bind  defendant  as  a  director  for  thh  period  of  such 
report,  though  he  was  therein  stated  to  be  a  director. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Bank  of  the  Metropolis  against  Eberhard  Paber. 
From  a  judgment  dismissing  the  complaint  after  a  trial  without  a 
jury,  i^aintiff  appeals.     Affirmed. 

Argued  befoi-e  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

D.  M.  Porter,  for  appellant. 
Francis  Forbes,  for  respondent. 

O'BRIEN,  J.  The  action  was  brought  to  charge  the  defendant,  as 
a  director  of  the  F.  J.  Kaldenberg  Company,  with  liability  upon  a 
promissory  note  of  that  company,  upon  the  ground  of  the  company's 
failure  to  file  annual  reports  in  the  years  1892  and  189^.  To  create 
a  liability  npon  this  ground,  it  was  incumbent  upon  the  plaintiff  to 
establish  three  things:  The  debt  of  the  corporation,  the  failure  to 
file  a  report,  and  the  trusteeship  of  the  defendant  at  the  time  the  de- 
fault in  filing  the  report  was  made.  A  paper  was  filed,  purporting  to 
be  a  report;  but,  being  verified  by  only  one  officer,  it  was  not  a  com- 
pliance with  the  statute,  and,  so  far  as  the  liability  of  directors  is  con- 
cerned, was  equivalent  to  a  failure  to  file  any  report,  and  made  them 
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liable  for  the  debts  of  the  corporation  then  existing  or  thereafter  to 
be  contracted,  until  a  legal  report  was  filed.  Manhattan  Co.  v. 
Kaldenberg,  27  App.  Div.  31,  50  N.  Y.  Snpp.  265. 

In  regard  to  the  debt  of  the  corporation,  we  think  the  contention 
that  it  was  not  snlficiently  proved  is  untenable.  The  note  bears  the 
signature  of  the  Kaldenberg  Company,  attested  by  its  president  and 
treasurer;  and  such  signature  was  vouched  for  by  the  assistant  cash- 
ier of  a  bank,  who  was  familiar  with  the  signature.  The  suggestion 
that  there  was  no  identification  of  the  signature  thus  testified  to  with 
that  of  the  note  in  suit  seems  to  be  hypercritical.  It  is  quite  evident 
to  as,  as  it  must  have  been  upon  the  trial,  that  what  the  witness  was 
8i>eaking  about  was  the  note  in  suit,  which  was  the  only  note  or 
paper,  so  far  as  appears,  purporting  to  bear  the  company's  signature, 
that  was  in  question  or  discussed  upon  the  trial. 

The  failure,  however,  to  prove  that  the  defendant  was  a  director  of 
the  company  at  the  time  the  indebtedness  to  the.  plaintiff  accrued, 
we  think,  was  fatal  to  a  recovery.  To  prove  it,  the  {daintiff  intro- 
duced a  certified  copy  of  the  certificate  of  incorporation  of  the  com- 
pany, made  and  filed  in  the  office  of  the  secretary  of  state  in  1887, 
which.  In  addition  to  other  names,  gives  that  of  the  defendant  as  a 
tmsftee  to  manage  the  affairs  of  the  company  for  the  first  year.  In 
addlition,  there  were  copies,  similarly  certified,  of  the  so-called  annual 
reports  filed  January  27,  1892,  and  January  31,  1893,  in  which  the 
respondent's  name  appears  as  a  stockholder  and  trustee,  and  as  to 
each  of  which  the  president,  Kaldenberg,  swears  that  it  was  signed 
by  a  majority  of  the  trustees.  There  was  also  offered  in  evidence  a 
complaint  in  an  action  brought  by  the  Ninth  National  Bank  against 
this  defendant  and  others,  which  alleged  that  the  defendant,  with 
others,  was  a  director  or  trustee  of  the  company,  and  a  copy  of  the 
answer  therein,  purporting  to  show  that  in  the  original,  signed  and 
sworn  to  by  the  defendant,  there  was  no  denial  of  the  allegation  that 
he  was  a  director.  The  court  excluded  the  evidence,  and  we  think 
properly,  for  the  reason  that,  assuming,  without  deciding,  that  the 
copy  was  equally  available  as  the  original  to  prove  any  statement 
therein  contained,  we  do  not  think  that  the  failure  in  the  answer  to 
deny  the  allegation  of  the  complaint  as  to  the  defendant's  being  a 
director  was  competent  proof  of  that  fact.  The  rule  is  well  settled, 
as  expressed  in  Cook  v.  Barr,  44  N.  Y.  158,  in  regard  to  admissions 
contained  in  pleadings  in  another  action  between  different  parties: 

''Wben  a  party  to  a  civil  action  has  made  admissions  of  facts  material 
to  the  issnes  in  the  action,  it  is  always  competent  for  the  adverse  party  to 
give  them  in  evidence;  and  it  matters  not  whether  the  admissions  were  in 
writing  or  by  parol,  nor  when  nor  to  whom  they  were  made." 

It  will  be  noticed,  however,  that  it  is  only  admissions  that  are  com- 
petent; and  the  failure  of  a  defendant  in  an  action  to  deny  by  his 
answer  a  statement  made  against  him  in  the  complaint  is  not  an  ad- 
mission for  all  purposes  whatever  of  the  truth  of  such  statement,  al- 
thou^,  pursuant  to  the  Code,  for  the  purposes  of  that  action  it  must 
be  taken  as  true.  Code  Civ.  Proc.  §  522.  The  Code  provides  that 
"each  material  allegation  of  the  complaint  not  controverted  by  the 
answer    ♦    ♦    ♦    must  for  the  purposes  of  the  action  be  taken  as 
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true."  The  pFovision  thus  limits  it  to  the  action  in  which  the  answer 
is  served;  and  a  failure  to  deny  an  allegation  made  in  one  action  can- 
not be  held  to  be  an  admission  by  the  defendant  for  the  purposes  of 
any  other  action. 

This  brings  us  to  the  question  of  the  probative  force  of  the  cer- 
tificate of  incoiporation  and  of  the  reports  as  filed.  A  copy  of  the 
original  certificate,  certified  by  the  secretary  of  state,  was  produced, 
from  which  it  appeared  that  the  original  bore  the  signature  of  the  de- 
fendant, and  was  acknowledged  by  him;  and  pursuant  to  section  d33 
of  the  Code,  which  makes  a  paper  so  authenticated  evidence  as  if  the 
original  were  produced,  it  may  be,  considering  the  acknowledgment, 
that  under  section  937  of  the  Code  this  was  sufficient  evidence,  without 
proof  of  the  actual  signing  by  the  ddFendant,  that  he  did  execute  it. 
What  the  Code,  however,  seemingly  provides,  is  that  a  paper  so  au- 
thenticated as  required  by  section  933  shall  have  the  same — ^but  only 
the  same — force  and  effect  as  the  original.  And,  if  the  original  itself 
had  been  produced,  would  it  not  still  have  been  necessary  to  prove  the 
defendant's  signature  thereto,  in  that  he  had  acknowledged  the  exe- 
cution of  the  same?  Assuming,  however,  the  copy  of  the  certificate 
produced  to  have  be^i  proof  of  the  defendant's  act,  the  further  in- 
ference sought  to  be  drawn  by  the  plaintiff,  that  the  d^endant  con- 
tinued to  serve  as  a  director  until  1893,  is  not  justified.  It  is  true 
that  under  the  general  corporation  law  of  1892  (Laws  1892,  c.  ^7,  § 
23)  it  is  provided  that  ''every  director  shall  continue  to  hold  his  office 
and  discharge  his  duties  until  his  successor  has  been  elected."  But 
that  necessarily  must  be  confined  to  corporati(ms  orgamzed  under 
that  act,  or  controlled  by  its  provisions.  The  Kaldenberg  Company, 
however,  was  <H*ganized  prior  to  1892,  under  the  manufacturing  act 
of  1848  (Laws  1848,  c.  40),  which  did  not  contain  any  such  provision. 
With  regard  to  the  original  certificate,  therefore,  we  may  aasume 
that  it  proved  the  defendant's  trusteeship  to  manage  the  affairs  of 
the  company  for  the  first  year,  fk'om  April  20,  1887,  to  April  20,  1888; 
but  aftar  the  latter  date  the  defendant  did  not  presumptively  hold  over. 
Presumptively,  he  went  out  at  the  end  of  his  term.  Van  Amburg  v. 
Baker,  81  N.  Y.  48.    As  said  by  Judge  Earl  in  that  case: 

"They  were  not  bound  to  hold  over.  Unless  they  chose  to  act,  their  offices 
became  vacant  at  the  end  of  the  year.  It  wab  not  necessary  for  them  to 
resign  at  the  end  of  the  year,  to  produce  a  vacancy.  The  vacancy  would 
come  from  the  termination  of  their  terms  of  office." 

It  was  incumbent  on  the  plaintiff,  therefore,  to  prove  that  the  de- 
fendant acted  as  trustee  after  the  expiration  of  the  year,  and  there 
is  here  an  entire  absence  of  such  proof. 

With  respect  to  the  reports,  while  the  defendant's  name  is  stated 
therein  as  a  director,  there  is  nothing  to  show  by  whom  they  were 
signed.  There  is  no  evidence  that  the  defendant  in  fact  signed  them. 
The  affidavit  of  Kaldenberg  was  sufficient  to  entitle  these  reports 
to  b.e  filed,  but  it  did  not  bind  the  defendant  when  sued  as  a  director. 
The  effect  of  the  certified  copies  of  these  reports  was  the  same  as 
though  the  original  reports  had  been  produced  in  court.  In  that  case, 
however,  it  would  still  have  been  necessary  to  present  proof  of  the 
defendant's  signature  thereto.     Such  proof,  as  against  him,  was  not 
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afforded  by  Kaldenberg's  affidavit  appended  to  the  report  in  compli- 
ance with  the  statute. 

For  the  reason,  therefore,  that  there  was  no  sufficient  evidence  to 
prove  that  the  defendant  was  a  director  in  the  company  when  the  obli- 
think  the  dismissal  of  the  oomplaint  was  proper;  and  the  judgment 
gation  was  incurred,  or  the  defatdt  in  filing  the  report  was  made,  we 
ai^aled  from  should  be  alfimed,  with  costs.     All  concur. 


(38  App.  Dlv.  123.) 

NATIONAL  UNION  BANK  OF  READING.  V.  BIGER  et  aL 

(Supreme  Court;  AppeUate  Division,  First  Department    March  10,  1890.) 

1.  FKAUiyCLBIVT  COKVBTA»CK8 — ACTIOW  BT  C»Bl>rr0ll--RBCEIVKR8. 

In  an  action  by  s  Judgment  creditor  to  bare  an  aUeged  fmudQlent 
conyeyance  set  aside,  and  the  property  made  subject  to  his  execution,  a 
receiver  cannot  be  appointed  pendente  Ute,  since  the  debtor  would  be 
entitled  to  the  rents  and  profits  until  the  time  of  redemption  from  the 
^cecutlon  sale  had  expired. 

2.  Creditors'  Bill— Receiver— Pleading. 

In  a  proceeding  in  the  nature  of  a  creditors*  bin  seeking  to  have  an 
aUeged  fraudulent  conreyance  set  aside,  In  which  no  claim  to  the  rents 
and  profits  is  made,  and  no  aUetgatlon  made  in  regard  thereto,  a  receiver 
cannot  be  appointed  under  Code  Civ.  Proc.  S  1877,  providing  that  the 
court,  in  a  Judgment  creditor's  action,  "may,  by  an  order,  or  by  an  inter- 
locutory or  final  judgment  in  the  action,  appoint  a  receiver  of  any  or  all 
of  the  property  of  the  Judgment  debtor." 

8.  Sahk. 

In  an  action  by  a  single  Judgment  creditor  to  set  aside  an  alleged 
fraudulent  conveyance,  and  subject  the  property  to  the  payment  of  his 
Judgment,  where  It  appears  that  there  is  a  sufficient  equity  in  the  prop- 
erty to  satisfy  plaintiff's  Judgment,  a  receiver  cannot  be  appointed  pen- 
detite  lite,  under  Code  Civ.  Proc.  §  713,  subd.  1,  providing  for  a  receiver, 
when  necessary  to  afford  adequate  relief. 

1  Sams. 

In  an  action  by  a  single  Judgment  creditor  to  set  aside  an  alleged  fraud- 
ulent conveyance,  and  subject  the  property  to  his  Judgment,  where  It 
is  conceded  that  the  equity  in  the  property  Is  sufilicient  to  pay  the 
Judgment,  allegations  that  plaintiff  "thiniss"  that  in  a  short  time  a 
mortgage  on  the  property  will  be  foreclosed,  and  the  property  sold  at  a 
sacrifice,  are  mere  conclusions,  insufficient  to  support  the  appointment 
of  a  receiver. 

5.  Same. 

Allegations  that  there  is  insufficient  security  to  cover  plaintiff's  claims, 
"and  others  likely  to  come  against  it,"  are  also  insufficient,  since  plaintiff 
does  not  represent  any  claims  but  his  own. 

Appeal  from  special  term,  New  York  county. 

AjctioD  by  the  National  Union  Bank  of  Reading  against  Jacob  Biger 
snd  another  to  set  aside  an  alleged  fraudulent  conveyance.  From 
an  Older  appointing  a  receiver  pendente  lite,  defendants  appeal. 
Reversed 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

56  N.Y.S.-^ 

Digitized  by  VjOOQ  IC 


546  56  NEW  YORK  SUPPLEMENT  (Sup.    Ct. 

and  90  New  York  State  Keporter. 

Budolf  F.  Rabe,  for  appellants. 
Henrj  G.  Atwater,  for  respondent. 

BARRETT,  J.  The  plaintiff  sues  as  a  judgment  creditor  of  the 
defendant  Jacob  Riger.  In  its  complaint  it  alleges  the  recovery  of 
a  judgment  for  |872.57  against  Jacob  Riger;  the  return  of  an  execu- 
tion thereon  unsatisfied;  and  a  conveyance  of  real  estate  by  Jacob 
Riger  to  his  wife,  the  defendant  Ellen  Riger,  without  adequate  con- 
sideration, and  with  intent  to  hinder,  delay,  and  defraud  his  creditors. 
This  complaint  was  not  verified,  and  the  application  for  a  receiver  was 
made  before  answer.  The  application  was  founded  upon  affidavits 
tending  to  show  the  fraud  alleged  in  the  complaint;  and  it  was  op- 
posed by  Mrs.  Riger,  she  making  an  affidavit,  in  which  she  asserts 
that  the  conveyance  to  her  was  bona  fide.  The  plaintiff  does  not  sue 
for  itself  and  other  creditors  similarly  situated.  It  sues  solely  on 
its  own  behalf,  and  its  prayer  for  relief  is  that  the  conveyance  to 
Ellen  Riger  be  declared  fraudulent  and  void  as  against  it,  and  that 
the  premises  be  sold  to  pay  its  judgment.  It  is  not  clear  that  the 
purpose  of  the  action  is  to  remove  a  fraudulent  obstruction  to  the 
plaintiff's  executicMi.  As  the  plaintiff  avers  the  return  of  an  execu- 
tion unsatisfied,  and  as  it  prays  for  a  sale  of  the  premises  under  the 
decree  of  the  court,  it  apparently  proceeds  against  its  debtor's  prop- 
erty generally.  If  that  is  its  purpose,  it  can  accomplish  the  result 
sought  only  through  a  conveyance  to  a  receiver,  coerced  from  the 
debtor  and  his  grantee  by  the  decree  which  it  hopes  to  obtain.  It  is 
true  that,  if  the  trial  court  ultimately  finds  the  conveyance  from 
Jacob  to  Ellen  to  be  fraudulent  as  against  the  plaintiff,  it  may,  not- 
withstanding the  form  of  the  action,  simply  remove  the  obstruction, 
and  permit  the  plaintiff  to  issue  a  new  execution,  and  sell  thereunder 
the  debtor's  right,  title,  and  interest  in  the  property.  It  may,  how- 
ever, deem  the  relief  sought  by  the  present  complaint  to  be  more  appro- 
priate, in  which  case  it  can  appoint  a  receiver,  and  require  the  defend- 
ants to  execute  a  proper  conveyance  to  vest  the  title  in  that  officer,  to 
the  end  that  the  property  be  sold,  and  the  plaintiff's  judgment  paid 
out  of  the  proceeds.  In  neither  of  these  aspects  was  the  right  to  a 
receiver  pendente  lite  made  out.  If  the  obstruction  be  sim^dy  re- 
moved, the  execution  will  reach  Jacob's  right,  title,  and  interest  in 
the  property  at  the  time  when  the  plaintiff's  judgment  attached  as  a 
lien.  But  the  title  cannot  vest  absolutely  in  the  purchaser  at  the 
sheriff's  sale  for  15  n^onths  thereafter.  In  the  meantime  the  statu- 
tory right  of  redemption  will  exist,  and  the  debtor  will  be  entitled 
to  possession,  and  to  receive  the  rents  and  profits  of  the  land.  Wood 
V.  Rabe,  96  N.  Y.  424.  The  right  to  these  rents  and  profits  durin<r 
the  15  months  is  undoubtedly  an  interest  which  can  be  reached  by 
creditors'  bill.  Farnham  v.  Campbell,  10  Paige,  598.  But  such  a 
bill  proceeds  upon  the  ordinary  right  of  a  judgment  creditor,  after 
exhausting  his  remedy  at  law,  to  obtain  satisfaction  of  his  debt  in 
equity  out  of  any  beneficial  interest  of  his  debtor  in  real  property,  as 
well  as  in  his  personal  estate,  which  cannot  be  reached  by  an  execu- 
tion at  law.  Cases  above  cited.  The  judgment  creditor,  however, 
acquires  no  specific  lien  upon  the  rents  and  profits  of  the  land  of  his 
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debtor  except  by  the  filing  of  a  creditors'  bill  founded  on  the  return  of 
an  execution  unsatisfied.  Strong  v.  Skinner,  4  Barb.  558.  The  re- 
spondent, in  the  brief  submitted,  notices  this  aspect  of  the  case,  and 
attempts  to  answer  it  in  this  wise: 

"It  may  be  said  that,  if  this  conveyance  had  not  been  made,  the  plaintiir 
could  have  only  sold  the  interest  of  Jacob  Riger  under  execution,  and  that 
the  sheriff's  deed  would  not  have  been  delivered  until  fifteen  months.  This 
is  true,  but  the  courts  have  held  that  the  Judgment  debtor's  right  to  remain 
In  possession  for  fifteen  months  after  a  sale  under  an  execution  is  an  equity 
of  which  a  receiver  can  be  appointed,  and  which  can  be  used  to  pay  a  Judg- 
ment in  a  proper  case." 

The  difficaltj  with  this  position  is  that  the  present  action  is  not 
a  creditors'  bill  to  reach  these  rents  and  profits.  ■  It  proceeds  upon 
an  entirely  different  theory,  and  seeks  to  effect  quite  an  independent 
purpose,  namely,  the  satisfaction  of  plaintiff's  judgment  by  the  sale  of 
the  premises  following  an  annulment  of  the  conveyance.  There  is 
not  an  allegation  in  the  complaint  with  regard  to  the  rents  and  profits 
or  the  debtor's  interest  therein;  and  if  lie  action  be  treated  as  one 
to  remove  a  fraudulent  obstruction  to  the  plaintiff's  process,  such  al- 
legations would  have  been  inappropriate.  If,  however,  it  be  treated 
in  the  other  aspect  to  which  we  have  referred,  still  we  have  the  same 
difficulty  with  regard  to  the  absence  of  anv  allegation  upon  the  sub- 
ject. It  is  true  that,  where  the  judgment  creditor  asks,  not  the  mere 
remoTal  of  the  fraudulent  obstruction  to  his  process,  but  the  exercise 
of  the  power  of  the  court  upon  the  persons  of  the  defendants  to  com- 
pel them  to  assign  their  estate  to  a  receiver,  he  abandons  the  lien  of 
his  judgment,  and  seeks  satisfaction  of  his  debt  out  of  the  debtor's 
property  generally.  Bank  v.  Risley,  19  N.  Y.  374.  But  even  there, 
if  the  plaintiff  seeks,  in  addition  to  the  debtor's  equity  in  the  premis- 
es, to  reach  the  rents  and  profits  accruing  prior  to  the  vesting  of  title 
in  the  receiver,  and  to  have  such  rents  and  profits,  as  well  as  the 
debtor's  equity,  applied  to  the  payment  of  its  judgment,  it  should  at 
least  make  proper  averments  upon  the  subject  of  such  rents  and  profits, 
and  demand  appropriate  relief  with  regard  thereto.  Under  section 
1877  <rf  the  Code  of  Civil  Procedure,  the  court,  in  a  judgment  credit- 
ors' action,  ''may,  by  an  order,  or  by  the  interlocutory  or  final  judg- 
ment in  the  action,  appoint  a  receiver  of  any  or  all  of  the  property  of 
the  judgment  debtor."  This  refers  to  the  property  which  the  plaintiff, 
in  his  complaint,  seeks  to  reach,  or  as  to  which  a  discovery  is  sought. 
It  may  be  all  the  property  of  the  judgment  debtor,  or  it  may  be  some 
specific  piece  of  property.  That  depends  upon  the  averments.  The 
subject  of  the  present  action  is  not  the  general  property  of  the  judg- 
ment debtor,  but  his  right,  title,  and  interest  in  the  particular  prop- 
erty covered  by  the  conveyance  alleged  to  be  fraudulent.  It  is  that, 
and  that  alone,  which  the  complaint  seeks  to  reach.  In  the  absence 
of  any  claim  to  the  rents  and  profits,  or  of  any  allegation  with  regard 
thereto,  a  receiver  thereof  should  not  have  been  appointed  solely  un- 
der the  section  in  question. 

N»  do  we  think  that  a  case  was 'made  for  a  receiver  **before  final 
judgment,"  under  subdivision  1  of  section  713  of  the  same  Code. 
There  was  no  attempt  to  bring  the  case  within  the  letter  of  the  sec- 
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tion  by  showing  any  act  of  the  defendants  tending  to  materially  in- 
jure or  destroy  the  property.  But  even  in  the  broadest  application 
of  the  section,  it  was  not  shown  that  a  receiver  was  necessary  to  af- 
ford the  plaintiff  adequate  relief.  Upon  its  own  papers,  there  is  a 
sufficient  equity  in  the  property  to  satisfy  the  single  judgment  upon 
which  alone  this  action  is  founded;  and  it  is  therefore  adequately  pro- 
tected by  the  lis  pendens  which  it  has  filed.  It  is  a  familiar  rule 
that  the  court  will  not  devest  the  owner  of  immovable  and  practically 
indestructible  property  of  its  possession  before  a  final  hearing,  save 
in  a  clear  case  of  fraud,  where  the  plaintiff  may  sustain  irreparable 
injury  before  final  judgment  can  be  had.  The  general  rule  is  well 
stated  by  Mr.  High  in  his  work  on  Qeceivers  (3d  Ed.,  §  416): 

"This  extraordinary  power,"  says -the  learned  author,  "is  exercised  with  a 
considerable  degree  of  caution  when  the  contest  is  as  to  the  title  to  real  es- 
tate which  Is  in  possession  of  and  claimed  by  third  parties.  Indeed,  courts 
of  equity  are  always  averse  to  any  Interference  with  the  legal  title  in 
limine;  and  when  a  creditor's  Judgment  is  not  of  Itself  a  lien  upon  lands 
which  have  been  conveyed  by  the  debtor  to  third  parties,  and  the  only  equity 
of  the  judgment  creditor  is  a  right  to  resort  to  the  lands  by  setting  aside  the 
conveyance  from  the  debtor,  the  party  in  possession  under  what  purports  to 
be  the  legal  title  will  not  be  deprived  of  his  possession  by  the  appointment 
of  a  receiver,  unless  upon  a  strong  case  of  danger  to  the  property,  and  ina- 
bility to  respond  to  a  decree  because  <rf  insolvency." 

In  the  case  at  bar,  insolvency  is  not  decisive  of  the  application,  be- 
cause of  the  extent  of  the  equity  in  the  property.  As  to  this  equity, 
the  plaintiff's  case  is  weak  upon  the  facts,  and  its  conclusions  are 
founded  upon  mere  possibilities  and  suppositions,  l^e  properties 
conveyed  are  conceded  to  be  worth  |43,000.  The  mortgages  thereon 
amount  to  but  |30,000,  while  the  plaintiff's  judgments  do  not  exceed 
f 6,000.  These  are  the  material  facts  upon  the  question  whether  a 
receiver  is  necessary  to  give  the  plaintiff  adequate  relief.  All  else 
is  mere  matter  of  speculation.  Thus  the  plaintiff  **thinks"  that  in  a 
short  time  the  mortgages  will  be  foreclosed,  and,  if  so,  that  the  prop- 
erty "may  not  bring"  within  20  or  25  per  cent,  of  its  real  value;  and 
that  there  is  not  sufficient  security  in  the  premises  to  cover  its  claims 
and  judgments  "and  others  likely  to  come  against  it."  As  to  the  lat- 
ter, it  is  suflBcient  to  say  that  the  plaintiff  does  not  represent  any 
other  claims  save  its  own.  As  to  the  former,  the  case  is  without 
substance.  The  plaintiff's  suppositions  rest  entirely  upon  doubt  or 
apprehension. 

The  order  should  be  reversed,  with  flO  costs  and  disbursements, 
and  the  motion  for  a  receiver  pendente  lite  denied^  with  flO  costs. 
All  concur;  VAN  BRUNT,  P.  J.,  in  result. 


(2(;  Misc.  Rep.  67.) 

CITIZENS'  SAV.  BANK  v.  MOONBT  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1S99.) 

1.  DowKR— Rights  of  Wife  of  Mortoaoor  in  Surplus  on  Forkgloburs. 

Where  a  surplus  remains  on. foreclosure,  the  wife  of  the  mortgagor 
is  entitled  neither  to  receive  a  gross  sum  representing  the  value  of  her 
inchoate  right  of  dower  nor  to  have  one-third  of  the  income  from  the 
surplus  devoted  to  her  use;   she  can  only  nave  one- third  of  the  surplus 
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Inyested  for  h^  benefit,  to  so  remain  daring  her  life,  the  incoBie  to  be 
paid  to  her  after  the  husband's  death,  if  she  surviTe. 
8.  Sahb— Husband  amd  Wifs— Sbparation. 

The  power  of  the  court  in  this  respect  is  not  enlarged  by  the  fact  that 
the  husband  and  wife  have  lived  apart,  under  a  judgment  of  separation, 
for  manjr  years. 

Action  by  the  Citizens'  Savings  Bank  against  James  Mooney  and 
others  to  foreclose  a  mortgage,  in  which  there  was  a  decree  for  plain- 
tiff. On  objection  of  Catherine  Mooney  to  confirmation  of  the  ref- 
eree's report.    Overruled. 

Straley,  Hasbroack  &  Schloeder,  for  defendant  James  Mooney. 

Hemy  Schmitt,  for  defendant  Catherine  Mooney. 

RTJSBELL,  J,  The  only  objection  now  urged  to  the  confirmation 
of  the  referee's  report  is  based  upon  the  differing  claims  of  the  de- 
fendant  James  Mooney  and  his  wife,  Catherine  Mooney.  A  large 
surplus,  f  11,150.08,  arose  upon  the  sale  in  foreclosure  in  this  action, 
and  the  whole  of  this  surplus,  save  slight  deductions,  goes  to  the 
defendant  James  Mooney,  after  providing  for  the  dower  right  of  his 
wife.  The  claim  she  presents  by  her  counsel  is  that  she  should 
either  receive  the  gross  sum  representing  the  value  of  an  inchoate 
right  of  dower,  based  upon  the  tables  providing  for  the  ascertain- 
ment of  the  value  of  a  life  estate  dependent  upon  survivorship,  or 
that  the  income  of  one-third  should  be  devoted  to  her  use,  the  prin- 
cijml  sum 'to  be  securdy  invested  for  that  purpose. 

An  inchoate  right  of  dower  is  an  estate  of  substance,  although 
conditional  in  its  character,  and  one  which  may  never  be  reduced  to 
possession.  As  such  estate,  it  must  be  provided  for  in  disposing  of 
the  funds  realized  from  the  sale  of  the  property  to  which  it  attaches^ 
and  gives  to  the  possessor  even  a  right  of  redemption  to  the  extent 
of  one-third  of  the  estate  lying  under  superior  mortgages.  But  there 
is  no  right  whatever  to  possession  until  the  event  comes  which  turns 
the  inchoate  right  into  one  consummate,  and  therefore  there  is  no 
equitable  rale  by  which  the  use  of  the  funds  realized  from  the  estate 
subject  to  dower  can  be  given  to  the  possible  dowress.  She  has  not 
even  the  right  to  possession  by  redemption  as  against  the  mortgagee. 
Bell  T.  Mayor,  etc,  10  Paige,  49.  She  can  only  claim  that  one-third 
of  the  snrploB  moneys  be  invested  for  her  benefit,  to  so  remain  dur- 
ing the  joint  lives  of  herself  and  husband  and  her  own  life  in  case 
of  her  survival.  Denton  v.  Nanny,  8  Barb.  618.  There  is  no  pro- 
vision of  law  which  applies  in  foreclosure  cases  for  the  ascertain- 
ment of  the  value  of  an  inchoate  right  of  dower  in  gross,  and  there- 
fore soch  a  course  cannot  be  followed.  The  fact  that  for  many  years 
the  hnsband  and  wife  have  lived  apart  i|nder  a  judgment  of  separa- 
tion confers  no  greater  power  upon  the  court  in  dealing  with  the 
surplus  moneys  arising  upon  a  foreclosure  sale  than  would  other- 
wise exist,  whatever  consideration  might  be  given  to  such  a  circum- 
stance were  the  application  resting  in  discretion.  The  report  of  the 
referee  must  be  confirmed,  and,  after  paying  for  the  costs  and  ex- 
penses to  be  provided  for  in  the  order,  one-third  of  the  balance  should 
be  invested  at  interest  by  the  chamberlain  during  the  joint  lives  at 
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the  defendants  James  Mooney  and  Catherine  Mooney  and  the  life  of 
Catherine  Mooney  should  she  survive  the  said  James  Mooney,  the 
income  to  be  paid  until  his  death  to  the  said  James  Mooney,  and 
thereafter  to  Catherine,  if  she  survive.  After  payment  of  the 
^09.50,  claimed  by  the  city  of  New  York,  out  of  the  remaining  two- 
thirds,  the  balance  should  be  paid  to  the  defendant  James  Mooney. 
Ordered  accordingly. 


(26  Misc.  Hep.  85.) 

UNION  TRUST  00.  OP  INDIANAPOLIS  v.  BOKER  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1899.) 

Partixb— Intbrventiok. 

Code  Civ.  Proc.  §  452,  provides  that,  where  a  complete  determination 
of  the  controversy  cannot  be  had  without  the  presence  of  other  parties, 
the  court  must  direct  than  to  be  brought  in;  and  section  453  provides 
that,  where  a  court  directs  a  new  defendant  to  be  brought  in,  a  sup- 
plemental summons  must  be  issued  to  him,  etc.  Held,  that  the  court 
cannot  allow  the  intervention  as  a  party  plaintiff  of  one  whose  interests 
arc  hostile  to  plain  tiff  *s. 

Action  by  the  Union  Trust  Company  of  Indianapolis  against  Ferdi- 
nand A,  Boker  and  another.  On  motion  of  William  P.  Wood  for 
leave  to  intervene  as  a  party  plaintiff,  and  for  amendment  of  the 
summons  and  pleadings  by  the  insertion  of  his  name  therein.     Denied. 

Peckham,  Warner  &  Strong,  for  the  motioa 
Crane  &  Lockwood,  opposed. 

TBI! AX,  J.  This  is  a  motion  by  the  petitioner  to  be  made  a  party 
plaintiff  herein.  The  above-entitled  action  is  brought  on  a  judgment 
obtained  by  Herman  Sturm  against  the  defendants  in  the  circuit 
court  of  the  United  States  for  the  district  of  Indiana  upon  the  6th 
day  of  May,  1897,  for  the  sum  of  f70,361.55,  and  upon  a  further 
judgment  obtained  by  said  Sturm  against  said  defendants  in  said 
court  on  the  9th  day  of  October,  1897,  for  |14,821.43.  The  petitioner 
claims  that  prior  to  the  commencement  of  the  actions  in  which  said 
judgments  were  obtained  said  Sturm,  in  writii^,  and  for  a  valuable 
consideration,  duly  assigned  to  the  petitioner  a  certain  share  in  the 
claims  which  were  afterwards  merged  in  said  judgments,  and  that 
since  said  judgment  was  obtained  he  has  caused  to  be  served  upon 
the  defendants  a  notice  of  his  aforesaid  assignment.  He  furttier 
claims  that  he  is  ignorant  of  any  assignment  of  said  judgments  by 
said  Sturm  to  the  plaintiff  herein ;  that  the  above-entitled  action  is 
one  in  the  nature  of  a  judgment  creditor's  bill  in  equity;  that  said 
Sturm  is  insolvent,  and  tiiat  he  believes  that  unless  he  (the  petiticmer) 
is  permitted  to  intervene  herein  he  will  be  irreparably  injured.  It 
seems  to  me  that  it  would  be  an  anomaly  in  practice  to  allow  a  per-' 
son  who  claims  that  he  has  interests  in  the  cause  of  action  hostile  to 
the  interests  of  the  plaintiff  in  the  action  to  be  made  a  party  plaintiff 
to  the  action,  and  to  appear  and  prosecute  the  action  by  his  own  attor- 
ney. If  such  a  thing  were  permitted,  there  would  be  two  complaints 
in  the  action,  and  two  attorneys  prosecuting  the  action.     Such  a 
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thing  was  never  contemplated  by  the  Code.  It  is  true  that  section 
452  says  that,  where  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties,  the  court  must 
direct  them  to  be  brought  in.  But  on  reading  section  453  it  is  evi- 
dent that  section  452  means  that  the  persons  brought  in  shall  be 
brought  in  as  defendants,  for  section  453  says  that  where  the  court 
directs  a  new  defendant  to  be  brought  in,  and  the  order  is  not  made 
upon  his  own  application,  a  supplemental  summons  must  be  issued, 
directed  to  him,  and  in  the  same  form  as  an  original  summons,  ex- 
cept that  in  the  body  thereof  it  must  require  the  defendant  to  answer 
the  original  or  the  amended  complaint  and  the  supplemental  com- 
plaint, or  either  of  them,  as  the  case  requires. 
Motion  denied,  with  f  10  costs. 


SQUIRE  v.  GREENE  et  aL 

GBARON   V.    SAME. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    March  7,  1899.) 

L  Witnesses— Transactions  with  Persons  Since  Deceased— TiTiiE. 

Ckxie  GiT.  Proc.  S  829,  provides  tliat  "a  party  or  person  interested  in  the 
event,  or  a  person  from^  through,  or  under  whom  such  a  party  or  inter- 
ested persuu  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  in  his  own  behalf  or  interest,  or  in  behalf  of  the 
party  succeeding  to  his  title  or  interest,  against"  the  personal  representa- 
tive of  a  deceased  person,  "or  a  person  deriving  his  title  or  interest 
from,  through,  or  under"  the  deceased,  "concerning  a  personal  transac- 
tion or  communication*'  with  the  deceased,  etc.  Hddf  on  an  issue  of 
priority  of  mortgages  as  between  subassignees,  that  the  original  holder 
of  one  of  the  mortgages  might  testify  in  favor  of  her  subassignee  con- 
cerning transactions  with  her  immediate  assignee,  since  deceased. 

2.  Save— Advebsb  Testimony. 

On  an  issue  of  priority  of  mortgages  as  between  assignees  of  the  same 
person,  since  deceased,  involving  a  question  of  equitable  estoppel,  one 
of  the  assignees  cannot  testify  that,  wheo  her  mortgage  was  assigned 
to  her,  deceased  said  it  was  a  first  mortgage,  though  the  other  mortgages 
were  not  mentioned. 

3.  Same— Interested  Persons. 

Where  mortgages  were  executed  by  different  persons,  and  the  proceeds 
of  the  premises  are  insufficient  to  satisfy  all,  and  the  question  of  pri- 
orities affects  the  extent  of  the  personal  liability  of  one  of  the  mort- 
gagors, he  is  interested,  and  cannot  testify  to  transactions  with  a  previous 
holder  of  the  mortgages,  since  deceased. 

Appeal  from  special  temi. 

Separate  actions  by  Pauline  W.  Squire,  and  b j  Artlissa  V.  G«aron, 
against  Ella  V.  Greene  and  Maria  S.  Donkin,  impleaded  with  others, 
to  foreclose  mortgages.  The  mortgages  were  foreclosed,  bat  the  net 
proceeds  of  the  sale,  namely,  f  2,881.32,  were  insufficient  to  satisfy  all 
incumbrances;  and,  from  judgments  fixing  the  priorities,  the  re- 
spective plaintiffs  appeal.     Reversed. 

Argued  before  GOODRICH,  P.  J^  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 
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Ruflh  Taggart,  for  appeUant  Squire. 
Miles  GrearoB,  for  appeUant  Oearoau 
Jacob  F*  MilJer,  for  reapoadaita. 

GULLEN,  J.  For  a  detail  of  the  facta  of  this  case^  ref«-ence  must 
be  had  to  a  report  of  the  case  on  a  previoua  appeal.  32  App.  Div. 
258,  52  N.  Y.  Supp.  1013.  The  narratire  is  too  long  to  justify  in- 
cumbering the  reports  bj  a  repetition.  On  the  former  appeal  we 
held  that  the  mortgage  of  the  respondents  was  paramount  in  lien 
to  those  of  the  plaintiffs,  and  granted  a  new  trial.  On  the  second 
trial  the  learned  judge  at  special  term  has  followed  our  opinion,  and 
given  judgment  in  favor  of  the  respondents.  The  evidence  in  the 
present  record  is  substantially  the  same  as  in  the  prior  one,  but  on 
this  appeal  the  appellants  have  raised  a  question  which  the  former 
record  did  not  present,  and  which  threatens  to  overturn  the  whole 
edifice  we  erected,  by  knocking  from  under  it  the  foundation  on  which 
it  rested.  On  the  second  trial  the  appellants  objected  to  substan- 
tially all  the  oral  evidence  of  the  transactions  out  of  which  the  mort- 
gages in  controversy  or  their  respective  priorities  sprung,  on  the 
ground  that  the  witnesses  were  disqualified,  under  section  829  of  the* 
Code  of  Civil  Procedure,  to  give  such  testimony.  The  objection  was 
overniled,  and  the  testimony  admitted  under  plaintiffs'  exception. 
It  becomes  necessary  for  us,  therefore,  to  determine — First,  whether 
incompetent  evidence  was  admitted;  and,  second,  if  such  evidence 
was  given,  then  whether  the  judgment  can  be  supported  on  the  other 
evidence  in  the  case. 

The  present  holders  of  the  three  mortgages,  over  the  relative  pri- 
orities of  which  we  have  this  controversy,  each  derived  her  title  from 
William  H.  Nafls,  who  died  prior  to  the  commencement  of  these 
actions.  Maria  N.  Anderson,  as  a{^ears  by  the  report  on  the  former 
appeal,  at  one  time  held  both  the  f3,00&  mortgage,  now  owned  by  the 
respondents,  and  the  |1,800  mortgage,  now  owned  by  the  plaintiff 
Squiie.  She  assigned  these  to  Nafis.  Mrs.  Anderson  testified  as  a 
witness  on  behalf  of  the  respondents  to  personal  transactions  with 
the  deceased,  Nafis,  relating  to  these  mortgages.  The  appellants  in- 
sist that  Mrs.  -Anderson  was  not  a  competent  witness  as  to  these 
transactions,  for  the  reason  that  the  re&q;>ondents  trace  their  title 
from  her.  We  think  the  objection  is  sot  well  f omaded.  The  title  of 
Mrs.  Anderson  is  not  in  dispute,  and  had  ceased  by  assignm^it  to 
Nafls,  under  whom  all  parties  claim,  anterior  to  the  transactions  out 
of  which  the  controversy  grows.  She  has  no  possible  interest,  nor 
do  the  respondents  claim  as  successors  to  her  rights.  The  exclusion 
of  her  testimony  certainly  does  not  come  within  the  spirit  of  the 
section  of  the  Code,  nor,  in  our  view,  within  its  terms.  If  the  action 
were  for  a  piece  of  real  estate,  and  dependent  on  the  validity  of  a 
will,  could  it  be  seriously  urged  that  a  witness  was  disqoalifled  from 
testifying  to  personal  transactions  with  the  testator  by  the  fact  that, 
many  years  before,  he  had  owned  the  property  in  dispute? 

The  next  objection  occurs  as  to  the  testimony  of  the  respondent 
Ella  V.  Greene.  She  testified,  in  substance,  that,  at  the  time  of  the 
purchase  of  her  mortgage  from  Nafis^  he  represented  that  it  was  a 
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first  mmrtgatgt  an  Okt  property.  The  objectkm  to  the  competency 
oi  the  testimony  of  this  witness  was  pULftly  well  taken.  She  was  a 
party  to  the  action^  a  witness  on  hev  own  behalf,  and  against  the 
adverse  parties  who  claimed  nnder  the  deceased.  Tbe  eovasel  for 
resposdeBts  justifies  the  admission  oi  this  testimony  on  the  claim 
that  the  tnmsaetioB  testified  to  did  not  relate  to  the  plaintiffs'  mort 
gages.  This  claim  proceeds  upon  a  fundamental  misconception  of 
the  effect  of  this  testimony.  Ttue,  in  the  conversation  between  the 
witness  and  Nafis,  the  mortgages  of  the  plaintiffs  were  not  men- 
tioned; bnt  the  conversation  was,  in  substance,  that  the  respondents^ 
mortgage  was  a  first  mortgaga  Such  a  declaration  was,  in  effect, 
that  any  other  mortgages — those  of  the  plaintiffs  or  others — were 
subordinate  to  that  of  the  respondents;  otherwise,  the  declaration 
wonld  have  had  no  materiality.  It  did  not  weaken  the  effect  of  such 
a  declaration  that  the  mortgages  of  the  plaintiffs  were  not  named. 
The  case  of  Lyon  v.  Whittaker,  77  Hun,  107,  28  N.  Y.  Supp.  296,  is 
not  in  point.  It  was  there  held  that  a  party  might  give  evidence  of 
a  personal  transaction  with  a  deceased  person  from  whom  she  claimed 
title,  when  the  adverse  party  did  not  claim  title  through  the  same 
perscm.  But  here  both  parties  claim  from  the  deceased,  Nafis. 
Though  the  controversy  may  not  relate  to  the  title  to  the  mortgages, 
but  only  to  their  respective  priorities,  a  controversy  as  to  priority 
may  be  as  substantial  as  a  controversy  as  to  title.  In  this  case  the 
land  has  been  sold,  and  all  that  remains  is  a  fund  in  court,  which  is 
insufficient  to  satisfy  in  full  either  the  respondents'  mortgage  or  the 
two  mortgages  of  the  plaintiffs;  and  the  party  who  loses  priority  in 
this  litigation  loses  her  claim. 

The  evidence  of  the  "witness  Kearney  was  also  incompetent,  and 
improperly  admitted.  Kearney  was  a  party  to  the  action.  He  made 
the  bond  and  mortgage  for  |3,000,  which  the  respondents  now  hold. 
He  is  liable  for  any  deficiency  that  may  exist  on  a  foreclosure  of  the 
mortgage.  If  the  priority  of  the  plaintiffs'  mortgages  is  upheld,  he 
will  be  personally  liable  for  the  whole  f 3,000;  while,  if  the  defend- 
ants' mortgage  is  awarded  precedence,  he  will  be  liable  only  for  a 
small  deficiency.  Kearney  was  not  called  as  a  witness  in  his  own 
behalf,  but  as  a  witness  on  behalf  of  the  respondents.  This  does  not 
relieve  him  from  the  disqualification  of  section  829.  By  the  section, 
he  is  excluded,  not  only  from  being  a  witness  in  his  own  behalf,  but 
from  being  a  witness  in  his  own  interest,  even  though  he  is  not  a 
party  to  the  action  at  all,  or,  if  a  party,  is  called  to  give  evidence  on 
behalf  of  some  other  partv  whose  interests  are  the  same  as  his.  The 
case  of  Redfidd  v.  Redfieid,  110  N.  Y.  671,  18  N.  E.  373,  is  conclusive 
on  this  question.  The  husband  of  the  plaintiff  was  called  as  a  wit- 
ness on  her  behalf  to  testify  to  a  personal  transaction  with  the  defend- 
ants' testator.  He  was  not  a  party  to  the  action.  It  was  held  that 
he  was  incompetent  to  testify  to  the  particular  transaction,  becau8(\ 
if  the  wife  succeeded  in  establishing  her  demand  against  the  defend- 
ants, the  witness  would  be  relieved  from  a  claim  that  the  wife  might 
otherwise  have  against  him  on  account  of  the  same  subject-matter. 
See,  also,  Miller  v.  Montgomery,  78  N.  Y.  282;  Church  v.  Howard, 
79  N.  Y.  415;  Sanford  v.  EUithorp,  95  N..Y.  48.     We  are  inclined 
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to  the  opinion  that  the  evidence  of  the  defendant  Patrick  McOann 
was  incompetent  for  the  same  reason.  McCann  made  the  f  1,200 
bond  and  mortgage  now  held  by  the  plaintiff  Gearon.  The  effect  of 
his  evidence,  so  far  as  it  had  any  effect,  was  to  show  that  that  mort- 
gage had  been  paid  by  the  money  realized  on  the  |3,000  mortgage  of 
the  respondents.  This  would  relieve  him  from  liability  on  tke  bond. 
As  we  gather  from  the  figures,  the  amount  on  deposit  would  not  be 
sufficient  to  pay  that  mortgage  in  full,  even  if  the  respondents'  mort- 
gage were  declared  subordinate. 

For  the  admission  of  this  incompetent  testimony  the  judgments 
must  be  reversed,  unless  the  other  evidence  is  sufficient  to  establish 
the  respondents'  claim.  The  Gearon  mortgage  of  |1,200  was  not  ac- 
quired by  Nafis  until  after  he  had  assigned  the  |3,000  mortgage  to 
the  respondents.  The  priority  of  the  respondents'  mortgage  to  the 
Gtearon  mortgage  was  upheld  by  us  on  the  previous  appeal,  on  the 
ground  that  Nafis,  by  his  representation  to  the  respondents  that  the 
mortgage  he  assigned  to  them  was  a  first  mortgage,  had  estopped 
himself  from  claiming  precedence  for  the  |1,200  mortgage  which,  he 
subsequently  acquired.  With  the  testimony  of  Mrs.  Greene  stricken 
out,  there  is  no  proof  of  any  representations  by  Nafis.  The  superi- 
ority of  the  respondents'  mortgage  over  the  Squire  mortgage  was  de- 
clared by  us,  on  the  ground  that  both  securities  represented  but  a 
single  debt,  and  that,  after  the  assignment  of  the  |3,000  mortgage  to 
the  respondents,  the  |1,800  mortgage  represented  no  obligation  or 
security  which  Nafis  could  assign.  But,  with  the  testimony  of 
Kearney  and  McCann  stricken  out,  the  evidence  is  insufficient  to 
show  the  fact  on  which  we  predicated  our  previous  decision;  that  is, 
that  there  was  but  a  single  debt. 

For  these  reasons  the  judgments  must  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  final  award  of  costs.     All  concur. 


GORDON  V.  VAN  COTT  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7.  1899.) 

1.  Res  Judicata— Judombnt  on  CouNTBRCLAnc. 

In  an  action  for  services  rendered,  defendant  pleaded  a  counterclaim, 
and  plaintiff  replied,  alleging  prior  adjudication  of  such  counterclaim. 
The  evidence  showed  that,  in  a  former  action  between  the  parties,  de- 
fendant had  pleaded  a  counterclaim,  and  that  judgment  was  rendered 
for  him  in  the  action,  which  judgment  recited  that  the  court  charged  that, 
if  the  Jury  found  defendant  was  entitled  to  the  same  amount  as.  or  a 
greater  amount  than,  that  claimed  by  plaintiff,  they  must  render  a  gen- 
eral verdict  for  defendant,  and  that  the  latter  could  not  recover  a  sum 
greater  than  the  amount  of  funds  in  defendant's  hands,  on  which  he 
claimed  the  lien.  The  counterclaim  in  that  action  exceeded  the  amount 
claimed  by  the  plaintiff.  BeJd,  that  the  Judgment  based  thereon  went  no 
further  than  to  determine  that  the  amount  due  defendant  was  equal  to 
or  exceeded  the  amount  claimed  by  plaintiff,  and  did  not  prevent  de- 
fendant from  thereafter  asserting  a  counterclaim  for  any  balance  in  ex- 
cess of  plaintiff's  claim  in  the  first  action. 

8.  Spltttinq  Cause  of  Action. 

Where  defendant  pleads  a  counterclaim  in  excess  of  plaintiff*8  demand, 
and  it  is  allowed  to  the' extent  of  plaintiff's  demand,  his  recovery  only 
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extin^nlshes  his  set-off  to  the  amount  of  plaintiff's  claim,  and  he  has  a 
light  to  split  the  set-off,  and  thereafter  sue  for  the  balance. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Henry  R.  Gordon,  as  administrator  de  bonis  non  of  Cuth- 
bert  C.  Gordon,  against  Joshua  M.  Van  Cott  and  others,  executors 
of  Joshua  M.  Van  Cott.  Judgment  for  plaintiff,  and  defendants 
anneal      Revc^ps^d 

Argiied  before  GOODRICH,  P.  J.,  and  CULLEN,  B.VBTLETT, 
HAax::H,  and  WOODWARD,  JJ. 

Frederic  A.  Ward,  for  appellants. 
Charles  F.  Brown,  for  respondent. 

WOODWARD,  J.  This  action  was  brought  to  recover  the  sum  of 
$970.66,  which  had  been  collected  by  Joshua  M.  Van  Cott,  the  defend- 
ants' testator,  under  and  pursuant  to  an  agreement  made  in  settle- 
ment of  a  controversy  over  the  will  of  George  P.  Gordon,  the  details 
of  which  are  not  material  to  this  appeal.  The  receipt  of  the  sum 
named  was  admitted,  and  the  defendants  pleaded  a  counterclaim  for 
services  rendered  by  Mr.  Van  Cott  to  the  estate  of  Cuthbert  C.  Gor- 
don, deceased,  upon  which  there  was  alleged  to  be  due  the  defendants 
f 450.46,  for  which  judgment  was  demanded  against  the  plaintiff.  The 
reply  denied  the  counterclaim,  and,  as  a  separate  defense,  alleged 
that  in  the  year  1892  the  plaintiff,  as  administrator,  etc.,  of  Cuthbert 
C.  Gordon,  deceased,  had  sued  Mr.  Van  Cott,  in  the  city  court  of 
Brooklyn,  to  recover  a  sum  of  money  which  Van  Cott  had  collected 
and  received  under  the  agreement  attached  to  the  complaint,  and 
that  as  a  separate  defense  to  that  action,  and  as  a  counterclaim.  Van 
Cott  had  pleaded  a  counterclaim  for  the  same  services  for  which  the 
defendants  seek  to  recover  in  this  action.  In  the  trial  of  the  said 
action  in  the  city  court  of  Brooklyn,  Mr.  Van  Cott  recovered  for 
said  services  upon  said  counterclaim,  so  the  plaintiff-  alleges,  an 
amount  equal  to  the  sum  claimed,  and  admitted  by  the  answer,  in  that 
action,  to  be  due  the  plaintiff;  that  on  December  13,  1892,  judgment 
was  entered  in  said  action  in  favor  of  Mr.  Van  Cott  and  against  the 
plaintiff  for  f 202.75,  costs  of  said  action,  which  judgment  was  there- 
after paid;  that  said  judgment  has  never  been  reversed,  and  is  a  bar 
to  the  prosecution  by  the  defendants  of  any  claim  for  services  rendered 
by  Mr.  Van  Cott  to  the  estate  of  Cuthbert  C.  Gordon.  On  the  trial 
the  facts  were  stipulated,  and  the  trial  court  held  that  the  judgment 
in  the  city  court  action  was  a  bar  to  the  maintenance  in  this  action 
of  the  aforesaid  counterclaim.  From  the  judgment  of  the  trial  court, 
an  appeal  comes  to  this  court  upon  the  question  of  law  thus  raised. 

'In  determining  what  has  been  decided,"  says  Mr.  Freeman  (2 
Preem.  Judgm.,  4th  Ed.,  §  258),  "and  what  has  therefore  become  a 
binding  adjudication,  the  actual  judgment  of  the  court  must  be  con- 
sulted, and,  so  far  as  it  speaks,  must  be  allowed  to  control."  If  this 
rule  is  to  control,  then  it  is  evident  that  the  trial  court  erred  in  giving 
jndgment  to  the  plaintiff,  for  the  judgment  in  the  city  court  recites 
that: 

''The  court  having  instructed  the  Jury  that  If  they  found  that  the  defend- 
ant was  entitled  to  the  same  amoimt  as,  or  a  greater  amount  than,  that 
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claimed  by  the  pUiotiff  in  his  complaint  from  the  defendant,  they  must 
render  a  general  verdict  for  the  defendant,  and  the  court  having  further  in- 
structed the  jury  that  the  defendant  was  not  entitled  to  recover  in  this 
action  from  the  plaintlfit  a  sum  greater  thaa  the  amount  of  the  funds  in  the 
defendanrs  hands  on  which  he  claims  a  lien,  and  the  jury,  after  due  d^ib- 
eration,  having  on  the  17th  day  of  November,  1892,  rendered  a  general  verdict 
for  the  defendant,"  etc. 

The  counterclaim  involved  in  that  action  exceeded  the  amount 
claimed  by  the  plaintiff,  and  the  verdict  of  the  jury  and  the  judgment 
based  thereon  ipv^ent  no  further  than  to  determine  that  the  amoant  due 
the  defendant  was  equal  to  or  exceeded  the  amount  claimed  by  Hie 
plaintiff.  The  defendants  in  this  action  are  not  here  questioning  any 
fact  adjudicated  in  the  previous  action.  They  are  rather  in  the 
position  of  holding  that,  the  jury. having  previously  determined  that 
there  was  a  sum  due  them  equaling  or  exceeding  the  amount  claimed 
by  the  plaintiff,  they  are  entitled  to  the  presumption  that  the  jury 
reached  the  conclusion  that  they  were  entitled  to  the  full  amount  of 
their  claim,  being  10  per  cent,  upon  the  amount  collected,  but  that 
it  was  prevented  from  giving  such  a  verdict  by  the  instructions  of 
the  court.  The  doctrine  of  res  judicata  does  not  prevent  the  assertion 
of  the  facts  established  by  the  judgment  in  behalf  of  either  party. 
It  simply  denies  the  right  to  bring  the  questions  again  into  a  position 
to  be  litigated,  and  this  the  defendants  have  not  done.  The  judg- 
ment in  the  former  action  did  not  pretend  to  determine  the  amount 
due  to  the  defendants'  testator,  except  that  it  was  equal  to  or  in  excess 
of  the  amount  claimed  by  the  plaintiff.  All  further  consideration 
of  the  question  was  taken  from  the  jury,  and  the  judgment  clearly 
indicates  all  that  was  decided.  This,  in  our  opinion,  falls  far  short 
of  establishing  such  an  adjudication  of  the  question  now  under  con- 
sideration  as  to  bar  the  counterclaim  of  the  defendants.  In  the  case 
of  Campbell  v.  Ck>nsalus,  40  Barb.  509,  the  defendant  executed  a 
bond  and  mortgage  for  f  1,200.  This  mortgage  was  assigned  to  A.  Li. 
Linn.  Consalus  commenced  an  action  against  linn  to  cancel  the 
mortgage,  on  the  ground  that  it  had  been  paid.  The  defendant  de- 
nied payment,  and  alleged  that  there  was  a  large  amount  due,  Tlie 
case  was  sent  to  three  referees,  who  took  the  evidence  on  the  question 
of  payment.  They  found  that  the  mortgage  had  not  been  paid,  but 
that  the  sum  of  |2,754.88  was  due,  and,  as  a  matter  of  law,  that  the 
complaint  should  be  dismissed;  and  it  was  dismissed,  with  costs. 
Subsequently  the  mortgage  came  into  the  ownership  of  Campbell, 
who  commenced  an  action  for  its  foreclosure.  The  defendant  set  up 
payment,  and  the  case  was  sent  to  a  referee,  who,  after  taking  proof, 
reported  that  there  was  six  cents  due  on  the  mortgage.  Prom  the 
finding  and  judgment  the  plaintiff  appealed,  it  being  insisted  that  tho 
former  judgment  was  conclusive  as  to  the  amount  due  upon  the  mort- 
gage. The  referee  overruled  the  proposition  in  that  form,  but  held  the 
former  judgment  conclusive  only  as  to  the  fact  that  something  (a 
nominal  sum)  was  due;  that  the  mortgage  was  not  absolutely  satis- 
fied, but  that  it  was  no  evidence  whatever  of  the  amount  due.  Com- 
menting on  these  facts,  in  affirming  the  judgment,  the  court  say: 

"It  is  true  that  the  state  of  the  accounts  between  the  parties  was  exam> 
ii^ed— thoroughly  examined— In  the  first  suit.    That  was  deemed  necessary. 
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probably,  to  ascertain  whether  anything  was  due.  It  is  always  necessary, 
to  a  certain  extent,  in  such  cases.  Here  the  question  may  well  have  been 
SO  close,  In  the  Judgment  of  counsel,  as  to  render,  that  course  indispensable. 
But  the  question  is,  what  was  necessarily  adjudged  in  that  suit?  That  suit 
was  not  to  redeem.  *  *  *  To  enable  the  defendant  in  the  first  suit  to 
succeed,  and  obtain  the  precise  Judgment  he  did  obtain,  it  was  only  neces- 
sary for  Linn  to  establish  that  the  mortgage  was  not  fully  paid.  The  extent 
of  the  deficiency  in  payment  was  not  material;  so  that,  if  the  plaintiff  had 
proved  that  all  was  paid  but  ten  dollars,  the  defendant  in  that  suit  might  have 
rested,  without  any  proof,  with  entire  safety.  The  Judgment  would  have 
been  the  same." 

Again  the  coart  say: 

••The  doctrine  of  res  adjudicata  cannot  extend  beyond  the  Judgment  in  the 
former  case,  and  the  facts  necessarily  found  In  rendering  that  Judgment. 
If  I  am  correct  In  my  reasoning,  the  amount  due  was  not  necessarily  found, 
and  hence  that  fact  was  not  adjudged." 

So  in  the  case  at  bar  it  was  not  necessary  to  determine  in  the  first 
action  the  amount  due  the  defendant,  but  simply  whether  there  was 
as  mnch  or  more  than  the  amount  which  he  held,  and  upon  which  he 
asserted  a  lien,  and  the  court  specially  limited  the  jury  to  this  propo- 
sition. This  case  was  subsequently  heard  in  the  court  of  appeals  (25 
N.  Y.  613,  616),  where  the  court  say: 

•'Independent  of  the  stipulation,  it  is  quite  plain  that  the  proceedings  and 
judgment  in  the  prior  action  of  Gonsalus  against  Linn  was  not  conclusive 
in  this  action  as  to  the  amount  due  on  the  mortgage.  To  make  such  proceed- 
ings and  Judgments  thus  conclusive,  it  should  have  appeared,  not  only  that 
the  amount  due  on  the  mortgage  was  litigated  and  foond  by  the  referees  in 
such  prior  action,  but  it  should  also  have  appeared  by  the  record  of  the 
Judgment  in  such  prior  action  that  the  amount  due  on  the  mortgage  was  put 
In  issue  by  the  pleadings  in  such  prior  action." 

In  the  case  of  House  v.  Lockwood,  137  N.  Y.  259,  33  N.  £.  595,  this 
case  is  quoted  with  approval,  and  the  same  doctrine  is  asserted;  the 
facts  being  too  complicated  for  convenient  or  concise  statement.  The 
court  say: 

•The  general  doctrine  of  res  adjudicata  Is  well  understood.  The  rule  is 
founded  upon  convenience  and  public  policy.  Issues  which  the  parties  have 
submitted  to  a  court  of  competent  Jurisdiction  and  had  determined  are  put 
at  rest,  and  are  not  to  be  reopened  and  relltigated;  and  their  adjudication  is 
conclusive  in  all  subsequent  controversies  between  them  where  the  same 
matter  comes  again  directly  in  question." 

That  is,  in  the  case  at  bar,  the  plaintiff  would  not  be  permitted 
to  question  the  judgment  in.  so  far  as  it  determined  that  there  was 
due  to  the  defendants  an  amount  equal  to  the  sum  claimed  in  the 
previous  action  by  the  plaintiff,  for  that  was  the  exact  question 
which  was  submitted  to  the  jury  and  determined.  To  attempt  to 
say,  however,  that  the  defendants  are  estopped  from  asserting  the 
balance  of  their  claim  as  a  counterclaim  in  an  action  by  the  plaintiff 
to  recover  moneys  in  their  hands,  is  such  a  substantial  denial  of 
justice,  and  is  so  contrary  to  the  true  purposes  of  the  doctrine  of 
res  adjudicata,  that  it  can  find  no  sanction  in  this  court.  ^^But/'  say 
the  court  in  House  v.  Lockwood,  supra,  ^4t  has  never  been  held  that 
a  judgment  is  an  estoppel  to  all  the  litigated  facts  and  all  the  evi- 
dence which  the  one  party  or  the  other  may  choose  to  introduce  upon 
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the  trial  of  the  action,  however  important  such  evidence  may  have 
been.  The  estoppel  extends  to  the  material  facts  which  are  in  issue 
between  the  parties  to  the  action,  and  to  such  as  necessarily  bear 
upon,  control,  and  are  essential  to  the  adjudication  made."  If  the 
same  evidence  is  necessary  to  establish  the  balance  of  the  defend- 
ants' counterclaim  which  was  necessary  to  establish  the  lien  in  the 
former  action,  we  And  no  authority  which  would  deny  the  right  to 
submit  that  evidence.  They  do  not  bring  into  controversy  the  ques- 
tion previously  litigated,  but  simply  use  the  same  evidence  to  show- 
that  the  claim  has  been  only  partially  liquidated.  The  question  of 
how  much  was  due  to  the  defendants  has  never  been  litigated,  and 
it  would  be  unjust  to  them  to  say  that,  because  the  plaintiff  was  in 
a  position  where  an  affirmative  judgment  could  not  reach  him,  the 
defendants  shall  not  have  the  right  to  have  the  amount  determined 
for  the  purpose  of  defeating  the  claim  of  the  plaintiff  against  them. 
CJode  Civ.  Proc.  §  503.  "The  principle  upon  which  judgments  are 
held  conclusive  upon  the  parties,"  says  Herman  (Estop.  §  39),  "re- 
quires that  the  rule  should  apply  only  to  that  which  was  directly  in 
issue,  and  not  to  everything  which  was  incidentally  brought  into 
controversy  during  the  trial."  This  doctrine  is  recognized  and 
approved  in  Shaw  v.  Broadbent,  129  N.  Y.  114,  29  N.  E.  238,  in 
Unglish  V.  Marvin,  128  N.  Y.  380,  386,  28  N.  E.  634,  and  in  Nel- 
son V.  Brown,  144  N.  Y.  384,  389,  39  N.  E.  355.  In  the  case  of 
Butler  V.  Wright,  2  Wend.  369,  the  plaintiff,  as  indorser  of  a 
promissory  note,  made  certain  payments  on  the  same  aggregating 
some  J380.  He  brought  an  action  in  assumpsit  against  the  defend- 
ant, the  first  indorser,  and  recovered.  Subsequently  he  made  other 
payments,  and  brought  a  second  action,  and  it  was  urged  that  the 
judgment  in  the  former  action  upon  the  same  claim  was  a  bar  to 
recovery.    The  court  say: 

**The  former  recovery  can  be  no  bar  to  the  present  action,  although  the 
evidence  in  both  was  in  part  the  same.  It  was  necessary,  in  both  suits,  in 
order  to  entitle  the  plaintiff  to  recover,  to  show  that  the  defendant  had  been 
charged  as  indorser  by  a  regular  demand  of  the  maker,  and  notice  to  the 
defendant  of  nonpayment.  This  evidence  was  indispensable  to  make  out 
the  fact  that,  in  judgment  of  law,  the  money  was  paid  for  his  use;  for,  unless 
he  was  charged  as  indorser,  the  payment  was  not  for  his  use  or  benefit. 
But  the  recovery  was  not  upon  the  note,  for  it  did  not  belong  to  the  plaintiff, 
but  was  simply  for  the  money  paid  by  him;  so  in  this  action  the  plaintiff 
seeks  to  recover  other  money  paid  by  him  since  the  commencement  of  the 
first  suit,  and  which,  of  course,  could  not  have  been  embraced  in  the  first 
Judgment.  The  case  of  Phillips  v.  Berick,  16  Johns.  136,  decides  that  the 
record  of  a  former  recovery,  apparently  for  the  same  cause  of  action  as  that 
which  is  the  foundation  of  a  subsequent  suit,  is  prima  facie  evidence  only 
that  the  demand  had  been  once  tried,  and  the  plaintiff  may  repel  it  by  show- 
ing that  it  was  a  distinct  demand.  In  relation  to  which  no  evidence  had  been 
offered  in  the  former  cause,  and  that  It  arose  out  of  a  distinct  transaction." 

In  the  case  at  bar,  it  is  true,  evidence  was  originally  offered  as^ 
to  the  entire  amount  of  the  claim,  and  the  present  counterclaim  is  a 
part  of  the  original  claim,  a  part  of  which  has  been  adjusted;  but 
this  is  due  to  no  fault  of  the  defendants,  but  to  the  fact  that  in  the 
original  action  the  recovery  of  the  defendant  was  necessarily  lim- 
ited to  the  amount  which  he  then  held,  and  against  which  he  asserted 
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a  lien  as  well  as  a  counterclaim.    See  Sewall  v.  Bobbins,  139  Mass. 
164,  29  N.  E.  650. 

In  Sage  v.  McAlpin,  11  Gush.  165,  the  court  say: 

"The  record  of  a  Judgment  in  a  former  suit  Is  not  always  competent  evi- 
dence on  the  trial  of  a  subsequent  action  between  the  same  parties,  but  is 
so  only  when  the  point  in  issue  is  the  same  in  both,  or  when  some  question 
raised  and  to  be  passed  upon  in  the  last  has  already  arisen  and  been  deter- 
mined In  the  first.  *  •  •  Did  a  reasonable  time  extend  to  and  Include 
the  22d  of  January?  was  the  only  question  which  arose  or  was  determined 
in  the  first;  but  In  the  second  the  Inquiry  and  point  In  issue  was  If  it  ex- 
tended two  days  further,  and  Included  also  the  24th.  It  was  a  question  of 
fact,  to  be  ascertained  and  determined  in  each  case  from  all  the  evidence 
produced  and  all  the  circumstances  disclosed  at  the  respective  trials." 

So,  in  the  case  at  bar,  the  question  on  the  first  trial  was  whether 
the  plaintiff  owed  the  defendants  an  amount  equal  to  or  exceeding 
the  sum  claimed  by  the  plaintiff;  the  question  now  involved  is 
whether  the  defendants  are  entitled  to  recover  that  portion  of  the 
claim  in  excess  of  the  former  recovery  which  could  not  be  adjudi- 
cated in  the  first  trial. 

In  Burlen  v.  Shannon,  99  Mass.  200,  the  court  reviews  the  Massa- 
chusetts cases,  and  quotes  from  the  chief  justice  in  the  same  case 
(14  Gray,  439)  as  follows: 

"The  parol  evidence  was  rightly  admitted  to  ascertain  what  questions  were 
in  fact  tried  and  submitted  to  the  Jury.  This  evidence  showed  that  two 
such  questions  were  submitted;  that,  if  neither  of  two  things  were  true,  they 
would  return  a  verdict  for  the  plaintiff.  A  verdict  on  that  direction  for  the 
plaintiff  proved  nothing  more  than  that  the  Jury  found  one  of  the  proposi- 
tions true,  but  without  finding  which." 

The  court  then  adds: 

••The  whole  current  of  our  own  decisions  fully  supports  the  limitations  of  the 
doctrine  of  estoppel  which  we  now  sanction  and  adopt" 

To  the  same  effect  is  the  case  of  Duncan  v.  Bancroft,  110  Mass. 
267,  though  not  so  clearly  stated.  See,  also,  Sewall  v.  Bobbins, 
supra;  Hymes  v.  Estey,  116  N.  Y.  501,  509,  22  N.  E.  1087.  Reason, 
justice,  and  the  authorities  concur  in  the  conclusion  that  the  trial 
court  erred  in  its  conclusion  of  law. 

A  serious  question  in  this  case,  however,  is  whether  the  defend- 
ant could  split  up  his  counterclaim  or  set-off.  A  counterclaim,  in 
most  respects,  is  to  be  treated  as  an  affirmative  action  on  the  part 
of  the  defendant  The  rule  is  well  settled  that  a  party  cannot  split 
up  an  entire  cause  of  action,  and  maintain  several  actions,  each  for 
})art  of  his  demand.  The  recovery  of  one  judgment  bars  his  whole 
claim.  There  is  some  authority  to  the  effect  that  the  same  rule 
applies  to  a  counterclaim.  It  was  so  held  by  the  late  general  term 
of  the  First  department  in  Inslee  v.  Hampton,  11  Hun,  156,  and  also 
by  the  superior  court  of  New  York  in  De  Wolf  v.  Crandall,  34  N. 
Y.  Super.  Ct.  14,  In  O'Connor  v.  Varney,  10  Gray,  231,  Varney  made 
a  contract  to  erect  a  building.  He  sued  for  work  done  under  the 
contract,  to  which  O'Connor  set  up  that  the  work  was  so  imperfectly 
done  that  it  would  require  a  greater  sum  than  the  amount  sued  for 
to  complete  the  contract.  O'Connor  recovered  judgment  in  that 
action,  and  thereupon  brought  an  action  against  Varney  to  recover 
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damages  for  the  nonperfonnance  of  the  contract.  It  was  held  that 
the  judgment  in  the  first  action  was  a  bar  to  the  second;  that,  if 
the  defendant  in  the  first  action  claimed  greater  damages  than  the 
amount  for  which  the  plaintiff  sued,  he  should  have  stayed  the  first 
action  and  brought  his  cross  action.  It  was  there  said,  ^^e  cannot 
use  the  same  defense  first  as  a  shield  and  then  as  a  sword."  In 
21  Am.  &  Eng.  Enc.  Law,  p.  224,  subject  *^es  Adjudicata,"  it  is  said, 
**A  set-off  cannot  be  split  up  so  as  to  have  a  portion  adjudicated  in 
the  first  suit,  and  a  subsequent  action  brought  for  the  remainder.'^ 
But  the  authorities  cited  in  the  work  in  support  of  its  text  seem 
hardly  to  go  to  this  extent. 

In  all  the  cases  cited,  however,  the  defendant  might  have  had 
full  relief  by  seeking  a  judgment  in  his  own  favor;  and  the  question 
still  remains  whether  the  rule  is  applicable  to  cases  where  the 
defendant  necessarily  is  confined,  in  the  use  of  his  set-off  or  counter- 
claim, to  a  defeat  of  the  plaintiff's  demand,  and  is  not  permitted  to 
obtain  an  affirmative  judgment.  From  an  early  period  in  the  legis- 
lation of  our  state,  assignments  of  choses  in  action  have  been  per- 
mitted, and  the  assignee  authorized  to  sue  in  his  own  name;  but 
such  assignments  have  been,  made  subject  to  any  counterclaim  or 
defense  existing  against  the  assignor  at  the  time  of  the  assignment. 
When  an  assignee  sues  on  a  claim,  he  may  be  defeated  in  the  ciaim 
on  account  of  some  set-off  in  favor  of  the  defendant  against  his 
assignor;  but,  of  course,  he  is  not  subject  to  the  additional  misfor- 
tune of  having  an  affirmative  judgment  rendered  against  him  for  his 
assignor's  debt.  A  set-off  can  only  be  used  to  the  extent  of  defeat- 
ing the  plaintiff's  claim.  East  v.  Eathern,  3  Denio^  344.  In  the 
case  cited  the  supreme  court  reversed  so  much  of  a  judgment  as 
gave  the  defendant  an  affirmative  recovery.  Judge  Jewett  there 
said:  "What  remedy  a  defendant  has  under  such  circumstances  to 
recover  the  balance  due  to  him  over  the  plaintiff's  debt  is  not  very  ap- 
parent. None  is  provided  by  statute.*^  We  do  not  think,  however, 
that  any  provision  by  statute  is  necessary.  If  A.,  being  of  doubtful 
solvency,  has  a  claim  against  B.,  which  he  transfers  to  G.  at  a  time 
when  he  is  indebted  to  B.  in  many  times  the  amount  of  his  own 
claim  against  B.,  why  should  B.  be  compelled  to  either  sacrifice  the 
whole  excess  of  indebtedness  due  from  A.  to  him  in  case  he  inter- 
poses that  indebtedness  as  a  set-off  in  the  suit  of  C,  or  to  pay  C.  in 
full,  and  run  the  risk  of  recovering  nothing  from  A.,  on  account 
of  his  insolvent  condition?  Or  suppose  A.,  being  wholly  insolvent, 
and  having  many  small  claims  against  B.,  should  assign  such  claims 
to  many  different  persons,  while  B.  held  but  a  single  demand  against 
A.,  far  exceeding  the  aggregate  amount  of  the  small  claims.  In 
such  a  case  the  injustice  of  the  rule  would  be  still  greater,  and,  if 
the  rule  obtains  at  all,  I  do  not  see  how  B.  could  obtain  relief  in 
equity.  It  seems  to  me  that,  wherever  the  defendant  cannot  obtain 
affirmative  judgment  from  the  plaintiff,  he  has  the  right  to  split  his 
set-off,  and  that  his  recovery  in  such  an  action  only  extinguishes  his 
set-off  to  the  amount  of  the  plaintiffs  claim.  This  double  suit  on  the 
same  claim  is  not  an  anomaly  in  legal  procedure.  It  certainly  at  one 
time  obtained  in  England,  and  I  think  is  still  the  practice.    It  was 
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held  in  Hennell  v.  Fairlamb,  3  Esp.  104,  that  where  a  party  in  a 
previous  action  had  interposed  a  set-off  for  more  than  the  plaintiff's 
claim,  and  succeeded  on  that  set-off,  he  might  bring  another  action 
for  the  surplus.  I  think  the  same  rule  should  apply  in  this  case, 
and  that  the  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;    costs  to  abide  the 
event.    All  concur. 


<38  App.  DIv.  140.) 

MOSES  T.  HATCH  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1899.) 

Wmriiflfl    CoifP«TB«OY— -TEANaAOTiOKs  WITH  Decbdbmt. 

In  an  action  to  recover  for  services  rendered  to  defendant's  testator,  the 
complaint  aUeged  employment  at  the  rate  of  |3,000  a  year,  payable  from 
month  to  month.  Plaintiff  testified  as  to  the .  character  of  the  business 
of  the  testator,  and  that  his  own  work  was  keeping  his  books,  keeping 
track  of  contracts,  renting  houses,  buying  and  seUing  property  for  the 
decedent,  and  working  on  leases.  Hdd  that,  while  plaintiff  was  compe- 
tent to  testify  as  to  certain  acts  which  would  not  directly  prove  or  In- 
ferentlally  establish  a  personal  transaction  with  the  deceased,  the  evi- 
dence admitted  was  Incompetent,  under  Code  Civ.  Proc.  S  829,  relating  to 
tEHnsacttens  with  decedents. 

Appeal  from  trial  tenn,  New  York  county. 

Action  by  Charles  H.  Moses  against  Albert  H.  Hatch  and  another. 
Judgment  for  plaintiff,  and  from  the  same,  and  an  order  denying  a 
new  trial,  defendants  appeal.    Keversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
OTBREEN,  and  INGRAHAM,  JJ. 

Artemus  B.  Smith,  for  appellants. 
William  W.  Niles,  for  respondent. 

PATTERSON,  J.  This  action  was  brought  to  recover  a  balance  of 
moneys  claimed  to  be  due  for  work,  labor,  and  services  alleged  to 
have  been  rendered  by  the  plaintiff  to  the  defendants'  testator  be- 
tween the  1st  of  August,  1879,  and  the  20th  of  February,  1896.  It  is 
stated  in  the  complaint  that  such  services  were  of  the  value  of  |49,750, 
or  at  the  rate  of  $3,000  a  year,  and  that  the  testator  had  "promised 
to  pay  that  sum  to  the  plaintiff  from  month  to  month";  that  |22,076 
was  paid  on  account  thereof,  and  that  there  still  remains  due  a  bal- 
ance of  127,722,  with  interest.  The  defendants,  in  their  answer, 
admit  that  during  the  period  mentioned  in  the  complaint  the  plain- 
tiff performed  "some  work,"  labor,  and  services  for  their  testator; 
but  they  set  up  that  they  have  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegation  of  the  complaint 
that  such  work,  labor,  and  services  were  of  the  value  mentioned  in 
ther  complaint,  or  of  any  value  over  the  amount  the  plaintiff  had 
been  paid  by  their  testator,  as  stated  in  the  complaint.  On  the  trial 
of  the  cause  the  plaintiff  had  a  verdict  for  |10,000,  and  from  the 
judgment  entered  thereon,  and  from  an  order  denying  a  motion  for 
a  new  trial,  this  appeal  is  taken. 

It  is  quite  apparent  from  the  proofs  that  the  finding  of  the  jury 
must  have  been  based  upon  the  plaintiff's  own  testimony  respecting 
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the  character  and  extent  of  the  services  he  claimed  to  have  performed 
for  the  defendants'  testator.  He  was  permitted,  under  objection, 
to  testify  to  the  general  nature  of  the  services  for  the  value  of  which 
he  sued.  As  the  issue  was  framed,  it  became  necessary  for  him 
to  show  the  full  extent  of  those  services.  The  admission  of  the 
answer  that  some  work  was  done  was  not  one  either  of  the  character 
or  extent  of  such  services,  or  of  an  employment  to  render  all  the 
service  the  plaintiff  claimed  to  have  performed.  The  plaintiff  alleged 
an  express  promise  to  pay  at  the  rate  of  $3,000  a  year,  **from  month  to 
month,"  and,  before  he  could  prove  value,  it  was  necessary  for  him  to 
show  what  work  he  had  performed,  and  all  the  service  he  rendered, 
and  for  which  he  sought  or  claimed  compensation.  He  testified  that 
he  was  a  bookkeeper,  and,  in  a  general  way,  an  agent,  of  the  testator 
for  a  period  of  about  18  years;  that  during  that  time  the  testator, 
who  was  his  uncle,  had  various  places  of  business  in  New  York  City 
and  in  Brooklyn;  that  he  continued  in  the  office  of  the  testator  in 
those  places;  and  he  was  then  asked  what  he  did  in  those  offices. 
That  was  objected  to  as  being  incompetent,  under  section  829  of  the 
Code  of  Civil  Procedure.  He  was  permitted  to  answer,  the  court 
suggesting  that,  if  what  were  shown  by  the  answer  amounted  to  a 
transaction  with  the  deceased,  the  defendants  might  move  to  strike 
it  out;  whereupon  the  plaintiff  testified  that  '^William  Moses'  [the 
testator's]  business  was  speculating  in  provisions  and  stocks,  handling 
real  estate  of  his  own.  He  owned  at  one  time,  while  I  was  with  him, 
twenty  houses;  possibly  more.  He  did  business  as  executor  for 
other  people  who  owned  real  estate.  He  also  built  buildings  during 
that  period.  From  1880  to  1890  I  was  keeping  the  books,  keeping 
track  of  contracts,  attending  to  reports  of  houses,  renting  houses, 
soipetimes  buying  property,  sometimes  selling  property,  and  working 
at  contracts,  de^s,  and  leases.  The  books  I  kept  were  those  that 
are  required  in  an  office,  and  also  all  his  transactions."  He  was  then 
asked:  "Q.  State  what  you  were  doing.  Don't  use  your  uncle's  name 
at  all.  A.  The  cash  book,  ledger,  note  books,  check  books,  and  book? 
of  that  character."  This  was  also  objected  to.  He  then  said:  **I 
had  very  little  to  do  with  other  people's  books  and  accounts.  I  had 
some  business.  Q.  With  regard  to  other  people  than  Mr.  Moses?*' 
That  question  was  objected  to  as  incompetent,  under  section  822  of 
the  Code  of  Civil  Procedure,  but  the  witness  was  permitted  to  answer. 
He  then  proceeded  to  give  details  of  further  services  that  he  rendered, 
the  length  of  time  he  was  occupied  during  the  office  hours  in  the 
testatoPs  office,  and,  after  all  this  testimony  was  given,  a  motion  was 
made  by  the  defendants'  counsel  to  strike  it  out,  which  motion  was 
denied.  It  is  beyond  controversy  that  all  this  testimony,  emanating 
from  the  plaintiff  himself,  directly  established  the  character  and  gen- 
eral nature  of  important  services  rendered  by  him  to  the  defendants' 
testator.  Doubtless  the  plaintiff  was  competent  to  testify  to  cer- 
tain acts  which  would  not  directly  prove  or  inferentially  establish  a 
personal  transaction  with  the  deceased,  but,  as  was  said  in  Lerclie 
v.  Brasher,  104  N.  Y.  164,  10  N.  E.  61:  'If  the  employment  or  re- 
quest in  any  manner  or  to  any  extent  rested  upon  an  inference  drawn 
from  the  character  of  the  acts  done,  the  evidence  would  be  incompe- 
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i&ostf  and  it  was  held  in  Re  Humfreville,  6  App.  Div.  535,  39  N.  T. 
Snpp.  550,  that  section  829  of  the  Code  of  Civil  Procedure  prohibits 
direct  and  indirect  testimony  relative  to  a  personal  transaction  with 
a  deceased  person.  The  admission  of  the  answer  in  this  case  did  not 
relieve  the  plaintiff  from  the  obligation  of  proving  that  all  the  serv- 
ices he  rendered  were  pursuant  to  an  employment.  It  is  not  to  be 
construed  as  an  admission  dispensing  with  proof  by  the  plaintiff 
of  his  employment  It  is  an  admission  that  the  plaintiff  did  some 
work,  for  which  he  was  fully  paid.  It  is  not  an  admission  that  he 
was  employed  to  do  work  under  a  contract  to  pay  at  the  rate  of 
|3,000  a  year.  The  fact  of  employment  was  in  issue.  The  plaintiff 
sought  to  establish  it  by  an  inference  to  be  drawn  from  the  character 
of  the  work  he  did.  It  is  true,  the  evidence  as  to  the  work  did  not 
necessarily,  and  in  respect  of  everything  the  plaintiff  did,  import  a 
personal  transaction  with  a  deceased,  in  the  sense  of  a  direct  com- 
munication between  parties.  As  was  said  in  Clift  v.  Moses,  112 
X.  Y.  435,  20  N.  E.  392,  "The  questions  do  not,  on  their  face,  call 
for  a  disclosure  of  a  personal  transaction  of  the  witness'  with  a 
deceased;  but  (to  quote  further  from  the  case  last  cited)  '^it  has  been 
held  with  general  uniformity  that  the  section  [829]  prohibits,  not  only 
dii-ect  testimony  of  the  survivor  that  a  personal  transaction  did  or 
did  not  take  place,  and  what  did  or  did  not  occur  between  the  par- 
ties, but  also  every  attempt  by  indirection  to  prove  the  same  thing, 
as  *  *  *  by  disconnectiug  a  particular  fact  from  its  surroundings, 
and  permitting  the  survivor  to  testify  to  what,  on  its  face,  may  seem 
an  independent  fact,  when  in  truth  it  had  its  origin  in,  or  directiy 
resulted  from,  a  personal  transaction."  The  plaintiff  attempted,  by 
this  testimony,  to  prove  the  independent  facts  of  services  rendered; 
but  from  those  independent  facts  the  inference  of  employment  to 
render  all  those  services  might.be  drawn,  and  that  employment  con- 
stitutes a  personal  transaction.  We  think  that  it  comes  within  the 
prohibition  of  the  statute.  The  right  to  recover  is  based  upon  an  alle- 
gation of  an  express  promise  to  pay  at  a  certain  rate  ^^from  month 
to  month,"  and  on  the  trial  the  plaintiff  acknowledged  that  the  bur- 
den was  upon  him  to  prove  employment,  and  the  case  was  tried  upon 
that  understanding. 

Without  considering  other  exceptions  appearing  in  the  case,  we 
think,  for  the  reason  above  stated,  the  judgment  and  order  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellants  to  abide 
the  event     All  concur;  INGRAHAM,  J.,  in  result 


(38  App.  Dlv.  120.) 

MANHATTAN  RY.  GO.  v.  MBRGBS. 

(Supreme  Court,  Appellate  Division,  First  Department    ICarcb  10,  1890.) 

1.  Taxation— DiBTBBSB  ahu  Salb— Mabshau— Fbbs— Exxcution. 

Ck^nsoUdatlon  Act  (Laws  1882,  c.  410)  |  1710,  aUowed  fees  to  the  "mar- 
shal for  services  rendered  under  the  provisions  of*  the  title  relating  to 
district  courts,  as  follows:  "For  serving  and  levying  an  execution." 
certain  fees.  Section  854  provided  that  the  receiver  of  taxes  could  em- 
power the  officer  making  distress  and  sale  of  personalty  for  taxes  to  ooX- 


Digitized  by 


Google 


564  56  NEW  YORK  SUPPLEMENT  (Sop.   Ct. 

and  90  New  York  State  Reporter. 

lect  the  costs  thereof  in  addition.    Bdd,  that  the  warrant  onder  which 
distress  was  made  was  not  an  execution  entitling  the  officer  to  the  fees 
provided  for  hi  section  1710. 
2.  Same— Costs. 

The  costs  provided  for  In  section  854  did  not  inclnde  any  fees  where 
the  taxes  were  paid  on  service  of  the  warrant  without  distress  and  sale. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Manhattan  Bailway  Company  against  Francis 
Merges.  There  was  a  jadgm^it  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  INGRAHAM,  JJ. 

George  E.  Mott,  for  appellant 
Herbert  Barry,  for  respondent. 

BARRETT,  J.  This  appeal  presents  but  a  single  question  of  law. 
Hint  is  whether  the  defendant,  a  city  marshal,  was  authorized  to 
take  from  the  plaintiff  f7,416.73  as  fees  npon  the  collection  of  a 
personal  tax  amounting  to  f296,569.23,  nnder  a  warrant  issued  in 
January,  1896,  by  the  receiver  of  taxes  of  the  former  city  of  New  York. 
The  tax  was  for  the  year  1895.  The  warrant  directed  the  defendant 
^'to  levy  the  amount  thereof,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  first  day  of  October,  1895,  to  the 
time  when  the  same  shall  be  paid,  by  distress  and  sale  of  the  goods 
and  chattels''  of  the  present  plaintiff.  Armed  with  this  warrant  tlie 
defendant,  on  the  29th  day  of  April  1896,  called  at  the  plaintilTB 
office,  and  had  an  interview  there  with  its  auditor.  The  following 
admission  as  to  what  then  transpired  appears  in  the  record: 

"The  anditor  thereupon  placed  upon  a  desk  the  sum  of  1296,569.23  in  cash. 
and  in  another  pile,  alongside  of  the  first  pile,  the  sum  of  $7,416.73  In  cash. 
The  secretary  of  the  plaintiff  then  stated  to  the  defendant  that  this  money 
belonged  to  the  Manhattan  Railway  Company,  and  such  was  the  fact,  and 
that  the  plaintiff  and  the  secretary  protested  against  any  seizure  of  any  of 
this  money  as  unlawful  and  unwarranted.  The  defendant  then  stated  that, 
pursuant  to  authority  vested  in  him  as  marshal  of  the  city  of  New  York, 
and  under  the  warrant,  a  copy  of  which  is  in  evidence  annexed  to  the  com- 
plaint, which  was  under  seal  received  from  the  receiver  of  taxes,  he  seized 
this  money  in  i>ayment  of  taxes  due  by  the  Manhattan  Railway  Company 
for  personal  taxes  for  the  year  1895,  with  interest  and  costs;  and  the  mar- 
shal thereupon  removed  and  took  away  with  him  the  two  sums  of  noioney 
aforesaid." 

No  question  is  presented  as  to  the  legality  of  the  defendant's  act 
with  regard  to  this  tax.  The  suit  is  limited  to  the  recovery  of  the 
17,416.73  which  he  claimed  and  took  as  his  lawful  fees  upon  the  col- 
Jection  of  the  tax. 

At  the  time  when  this  transaction  took  place,  the  proceedings  w^ere 
governed  by  the  consolidation  act  (Laws  1882,  c,  410).  The  defend- 
ant concedes  that  the  only  provisions  of  law  authorizing  the  taking 
of  the  sum  in  question  are  those  contained  in  sections  1710  and  854 
of  this  act.  Section  1710,  however,  both  in  its  letter  and  spirit,  ap- 
plies only  to  executions  issued  out  of  the  district  courts  of  the  city, 
and  not  to  warrants  for  the  collection  of  persoi^al  taxes  issued  by 
the  receiver  of  taxes,  under  section  856  of  the  same  act.     The  first 
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words  of  section  1710  are  these:  'Tees  shall  be  allowed  to  the  said 
marshals  for  services  rendered  under  the  provisions  of  this  title,  as 
follows."  Now,  the  title  in  question  relates  to  these  district  courts, 
and  the  only  services  which  can  be  rendered  thereunder  are  those 
relating  to  process  in  actions  in  those  courts.  There  is  nothing  in 
the  title  relating  to  the  services  under  consideration.  When,  thiere- 
for,  the  same  section  (1710)  provides  that  marshals  shall  receive  cer- 
tain fees  "for  serving  and  levying  an  execution,"  it  plainly  contem- 
plates an  execution  in  the  usual  sense  ci  that  word;  that  is,  an  ordi- 
nary execution,  issued  by  a  district  court  upon  one  of  its  judgm^its. 
This  is  emphasized  by  the  provision  of  section  854  to  the  effect  that^ 
where  the  receiver  of  taxes  shall  proceed  by  distress  and  sale  of  the 
goods  and  chattels  of  any  person  for  the  payment  of  any  tax  due  and 
payable,  it  shall  be  lawful  for  him  to  authorize  and  empower  the 
officer  making  such  distress  and  sale  to  collect,  in  addition  to  the 
tax  and  interest  thereon,  the  costs  of  such  distress  and  sale.  It 
stands  to  reason  that  this  provision  would  not  have  been  inserted  if 
the  intention  had  been  to  treat  the  warrant  as  an  execution,  and  to 
permit  the  same  fees  upon  its  enforcement  as  are  allowed  for  serving 
and  levying  an  execution.  Section  1710  also  provided  that  the  fees 
therein  allowed  were  all  that  the  marshals  should  demand  or  charge; 
and  it  expressly  directed  that  they  should  perform  all  other  services 
required  of  them  by  law  without  any  fees  or  compaisaticm  whatever, 
thus  recognizing  the  common-law  rule  on  the  subject 

Here  it  will  be  observed  there  was  no  distress  and  sale.  The  mar- 
shal simply  took  the  money  laid  out  for  him.  But,  even  if  there  had 
been  a  distress  and  sale,  the  receiver  of  taxes  did  not,  as  he  was 
authorized  to  do  by  section  854,  supra,  empower  the  marshal  to  col- 
lect, in  addition  to  the  tax  and  interest  thereon,  the  costs  of  such  dis- 
tress and  sale.  And  these  costs,  even  if  allowed,  would  only  have 
been  the  expenses  to  which  the  marshal  was  put  in  making  the  dis- 
tress and  sale.  We  notice  that  in  the  charter  of  the  present  city  of 
New  York  the  legislature  has  provided  that  the  costs  of  such  distress 
and  sale  shall  be,  in  addition  to  any  disbursements,  5  cents  for  every 
dollar  collected  to  the  amount  of  |100,  and  244  cents  for  every  dollar 
collected  over  |100.  Laws  1897,  c.  878,  §  927.  This  latter  section  is 
a  re-enactment  of  section  854  of  the  consolidation  act,  amended  by 
Aus  defining  such  costs  and  authorizing  their  collection.  It  is  quite 
evident  that  the  amendment  was  thus  ingrafted  upon  the  old  section 
because  the  latter,  as  it  stood,  did  not  authorize  such  fees.  Under 
this  section  927  of  the  present  charter,  the  marshals  are  now  entitled 
to  chaise  the  fees  which  the  defendant  took  upon  the  warrant  in 
question.  But  they  were  not  authorized  to  make  such  charges  under 
Uie  law  as  it  previously  existed. 

It  follows  that  the  taking  by  the  defendant  of  the  sum  in  question 
in  April,  1896,  was  not  then  authorized  by  law,  and  therefore  the 
judgment  for  its  restoration  was  right,  and  should  be  affirmed,  with 
costs.     All  concur. 
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HEDGES  V.  BEMIS. 

(Supreme  Court,  Appellate  Division,  First  Department.    March   10,  1899.) 

Cbangb  of  Venue— Con vknibnck  op  Witnesses. 

Where  the  cause  of  action  has  arisen  in  another  connty,  and  the  oon- 
yenlence  of  witnesses  will  be  promoted  by  a  change  of  venue  to  that 
county,  defendant  is  entitled  to  a  removal  thereto,  regardless  of  the  in- 
convenience resulting  to  plaintiff  therefrom. 

Appeal  from  8X)ecial  term,  New  York  county. 

Action  by  Edward  B.  Hedges  againat  Edward  H..  Bemis.  From 
an  order  denying  a  motion  to  change  the  place  of  trial  to  Warren 
county,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

E.  Gowen,  for  appellant. 
W.  G.  Brown,  for  respondent. 

VAN  BRUNT,  P.  J.  Upon  an  examination  of  the  affidavits  that 
were  presented  to  the  court  upon  the  hearing  of  this  motion,  it  is 
apparent  that  many  of  the  witnesses  who  have  been  sworn  to  as 
being  necessary  upon  the  part  of  the  plaintiff  can  never  be  exam- 
ined upon  the  trial;  and  it  would  seem,  as  far  as  the  materiality 
of  witnesses  is  concerned,  that  the  defendant  had  established  a 
greater  number  of  witnesses;  and  that,  as  far  as  the  convenience 
of  witnesses  is  concerned,  a  change  of  venue  should  be  ordered.  But 
it  is  urged  that  the  ends  of  justice  will  not  be  promoted  by  such 
change  of  venue,  because  of  the  inconvenience  which  it  will  cause 
the  plaintiff;  that  he  will  be  unable  to  defray  the  expenses  of  the 
trial  in  Warren  county,  and  is  too  infirm  to  travel  so  far.  The  evi- 
dence in  regard  to  the  poverty  of  the  plaintiff  is  somewhat  unsatis- 
factory, as,  also,  is  that  respecting  his  inability  to  go  to  Warren 
county  upon  the  trial  of  this  case.  But,  where  the  cause  of  action 
has  arisen  in  another  county,  and  the  convenience  of  the  witnesses 
will  be  promoted  by  a  change  of  venue  to  that  county,  we  are  not 
aware  of  any  rule  which  will  permit  the  inconvenience  to  the  plaintiff 
to  prevent  its  removal  to  the  proper  county.  We  think,  therefore, 
that,  the  cause  of  action  having  arisen  in  Warren  county,  in  view 
of  the  condition  of  the  evidence  in  regard  to  the  witnesses,  the 
motion  should  have  been  granted. 

The  order  appealed  from  should  be  reversed,  with  |10  costs  and  dis- 
bursements, and  the  motion  granted,  with  |10  costs  to  abide  the 
event.    All  concur. 


FOURTH  NAT.  BANK  OF  CITY  OF  NEW  YORK  v.  MAHON. 

(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1899.) 

Action  on  Note— Bvidbnce  op  Tftlb. 

Where,  in  an  action  on  a  note,  plaintiff  presents  it.  Indorsed  by  the 
maker  and  by  a  third  person  to  plaintiff,  or  order,  the  indorsements  make 
the  plaintiff  the  legal  holder,  and  entitled  to  enforce  it 

Appeal  from  judgment  on  report  of  referee. 
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Action  by  the  Fourth  National  Bank  of  the  City  of  New  York 
against  Bernard  Mahon.  From  a  judgment  entered  on  the  report 
of  a  referee,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUOHLIN,  PATTER- 
SON, (yBRIEN,  and  INGRAHAM,  JJ. 

Abram  J.  Rose,  for  appellant. 
David  Willeox,  for  respondent. 

INGRAHAM,  J.  The  action  was  on  a  promissory  note  made  by 
the  defendant,  payable  to  his  own  order,  indorsed  by  him,  and  dis- 
counted by  the  Halifax  Banking  Company,  who  transacted  business 
at  St.  John,  New  Brunswick,  and  who  indorsed  the  said  note  before 
maturity,  paying  the  full  value  thereof,  less  interest.  The  Halifax 
Banking  Company  thereby  became  the  bona  fide  owner  of  the  note, 
having  received  it  before  maturity,  for  value,  and  was  entitled  to 
enforce  it  against  the  defendant,  irrespective  of  any  equities  between 
the  original  parties  to  the  note.  No  evidence  was  offered  by  the 
defendant  to  show  that  the  note  was  not  a  bona  fide  obligation  of 
the  defendant,  or  that  any  defense  existed.  The  note  was  produced 
upon  the  trial  by  the  plaintiff,  indorsed  by  the  defendant,  one  John 
Connor,  and  by  the  Halifax  Banking  Company  to  the  plaintiff,  or 
order.  That  indorsement  made  the  plaintiff  the  legal  holder  of  the 
note,  and  he  was  entitled  to  enforce  it.  Sheridan  v.  Mayor,  etc.,  68 
N.  Y.  30.  **It  is  sufficient  to  make  the  plaintiff  the  real  party  in  inter- 
est, if  he  have  the  legal  title  either  by  written  title  or  delivery,  what- 
ever may  be  the  equities  between  him  and  his  assignor."  Hays  v. 
Hathorn,  74  N.  T.  490.  No  defense  was  set  up  in  the  answer  alleging 
that  the  plaintiff  was  not  the  real  party  in  interest.  No  such  de- 
fense was  available  to  the  defendant  upon  the  trial.  The  defendant 
was  liable  for  the  note  which  had  been  indorsed  to,  and  which  was  in 
the  possessioA  of,  the  plaintiff,  and  no  reason  was  shown  why  the 
^aintiff  should  not  have  judgment  for  the  amount  due. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(26  Ml8C.  Rep.  82.) 

PEOPr^E  ex  rel.  BROWN  v.  BRADY. 

(Supreme  Court,  Special  Term,  New  York  County.    Junuary,  1889.) 

Statutes— Impltbo  Repeal— Bdildiho  REom^ATiONs. 

Laws  1885,  c.  454,  provides  tliat  the  height  of  all  dweUing  houses  and 
houses  In  New  York  City  intended  to  be  used  as  dwellings  for  more  than 
one  family,  fronting  on  streets  not  exceeding  60  feet  in  width,  shall  not 
exceed  70  feet.  Laws  18d7,  c.  557,  provides  that  all  buildings  to  be 
used  for  certain  purposes,  not  including  dwelling  purposes,  the  height  of 
which  shaU  exceed  35  feet,  shall  be  built  fireproof,  and  that  aU  other 
buildings  the  height  of  which  exceeds  75  feet  shall  be  so  built  Held, 
that  the  latter  act  did  not  Impliedly  repeal  the  former. 

Motion  by  the  people^  on  the  relation  of  Kate  C.  Brown,  against 
Thomas  J.  Brady,  as  commissioner  of  buildings  in  the  city  of  New 
York,  for  mandamus  to  compel  defendant  to  approve  plans  for  a 
building  proposed  to  be  erected  by  relator.    Denied. 
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Louis  Camfora,  for  relator. 
John  Whalen,  for  defendant. 

SCOTT,  J.  The  relator,  who  is  the  owner  of  two  lots  of  land  on 
Ninety-Fifth  street,  in  the  city  of  New  York,  has  filed  with  the  de- 
fendant plans  and  specifications  for  a  building  which  she  proposes 
to  erect,  designed  to  be  occupied  as  a  dwelling  house  by  14  families. 
These  plans  indicate  that  the  proposed  building  is  to  contain  seven 
stories,  and  to  be  erected  to  the  height  of  73  feet  and  6  inches.  The 
building  is  to  be  of  non-fireproof  construction,  and  it  is  conceded  that 
Ninety-Fifth  street  Is  only  60  feet  in  width.  The  defendant  is  com- 
missioner of  buildings  of  the  city  of  New  York,  having  administrative 
jurisdiction  over  that  portion  of  the  city  of  New  York  in  which  the 
relator's  property  lies.  It  is  his  duty  to  pass  upon  any  question  rel- 
ative to  the  mode,  manner  of  construction,  or  materials  to  be  used  in 
the  erection  or  alteration  of  any  building  to  be  erected  within  the 
borough  of  Manhattan  (in  which  relator's  property  is  situated),  and 
to  require  that  such  mode,  manner  of  construction,  or  materials  shall 
conform  to  law;  and,  until  relator's  plans  have  been  approved  by 
him,  she  cannot  lawfully  proceed  with  the  erection  of  her  projected 
building.  The  defendant  refuses  to  approve  the  said  plans  and  spec- 
ifications, because  they  provide  for  the  erection,  fronting  on  a  street 
only  60  feet  in  width,  of  a  non-fireproof  building  exceeding  70  feet 
in  height,  basing  his  refusal  upon  an  act  known  as  chapter  454  of 
the  Laws  of  1885.  The  relator,  claiming  that  this  act  relied  on  by 
the  defendant  has  been  repealed  and  superseded  by  lata:  enactments, 
applies  for  a  peremptory  mandamus  requiring  the  defendant  to 
approve  her  plans  and  q)ecification8.  No  disputed  questions  of  fact 
are  involved.  The  act  referred  to  is  entitied  "An  act  to  regulate 
the  height  of  dwelling-houses  in  the  city  of  New  York."  That  it  is 
a  valid  enactment,  and  within  the  constitutional  power  of  the  legis- 
lature, has  already  been  decided.  People  v.  D'Oench,  111  N.  Y.  359, 
18  N.  E.  862.  It  provides,  in  its  first  section,  that  "the  height  of  all 
dwelling-houses,  and  of  all  houses  used  or  intended  to  be  used  as 
dwellings  for  more  than  one  family  in  the  city  of  New  York,  shall  be 
regulated  in  proportion  to  the  width  of  the  streets  and  avenues 
upon  which  they  front"  The  second  section  defines  the  limits  of 
height  as  follows:  "Such  height  ♦  ♦  ♦  shall  not  exceed  seventy 
feet  upon  all  st^^ets  and  avenues  not  exceeding  sixty  feet  in  width, 
and  eighty  feet  upon  all  streets  and  avenues  exceediog  sixty  feet  in 
•  width."  It  is  conceded  that,  if  this  act  is  still  operative,  the  plans 
proposed  by  the  relator  are  unlawful.  The  relator  bases  her  conten- 
tion that  it  has  ceased  to  be  operative  upon  a  series  of  acts  passed 
by  the  legislature  since  1885,  regulating  the  minimum  height  to 
which  non-fireproof  buildings  may  be  erected.  These  acts,  which 
are  known  as  chapter  275,  Laws  1892  (section  20),  chapter  723,  Laws 
1896,  and  chapter  557,  Laws  1897,  each  provide  that  every  building 
erected  after  their  passage,  to  be  used  as  an  hotel  or  as  a  theater, 
hospital,  asylum,  institution  for  the  care  and  treatment  of  persons,  or 
in  whole  or  in  part  as  a  school  or  place  of  instruction,  the  height  of 
which  exceeds  35  feet,  shall  be  built  fireproof,  and  that  "every  other 
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buildiog/'  the  height  of  which  exceeds  a  certain  number  <A  feet,  shall 
also  be  built  fireproof.  The  specifications  of  the  buildings,  other  than 
hospitals,  hotels,  schools,  etc.,  which  must  be  built  fireproof,  have 
varied  from  time  to  time.  In  the  act  of  1892  all  such  buildings  over 
85  feet  in  height  were  required  so  to  be  built.  Bj  the  act  of  1896 
this  height  wbb  reduced  to  70  feet,  and  by  the  act  of  1897  it  was 
increased  to  75  feet.  The  relator  contends  that  this  latest  statute 
of  1897  covers  the  whole  subject  of  the  permissible  height  of  build- 
ings, and  that  the  only  limitation  now.  prescribed  by  law  is  that,  if 
more  than  75  feet  in  height,  they  must  be  fireproof,  and  that,  by  neces- 
sary implication,  the  act  of  1885  must  be  deemed  to  have  been  re- 
pealed. It  needs  the  citation  of  no  authorities  to  sustain  the  propo- 
sition that  the  repeal  of  a  statute  by  implication  will  not  be  effected 
unless  the  two  statutes  are  obviously  repugnant,  or  because,  by  rea- 
son of  the  fact  that  a  later  statute  covers  the  whole  subject  treated 
in  a  former  statute,  or  for  other  reasons,  it  is  apparent  that  the  legis- 
lature, in  passing  the  later  statute,  intended  to  repeal  the  former. 
No  such  condition  of  affairs  is  shown  here.  There  is  certainly  no 
inconsistency  between  the  act  of  1885  and  the  act  of  1897.  The 
former  act  was  limited  to  dwelling  houses,  and  regulated  their  height 
solely  with  reference  to  the  width  of  the  street  or  avenue  on  which 
they  fronted.  That  width  alone  afforded  the  test  of  the  height  to 
which  they  might  be  built.  The  question  whether  or  not  their  con- 
struction was  to  be  fireproof  was  not  referred  to.  The  act  of  1897, 
on  the  other  hand,  deals  only  with  the  question  of  fireproof  cwistruc- 
tion.  Every  building  over  75  feet  in  height,  whenever  erected,  on  a 
wide  street  or  a  narrow,  a  dwelling  house  or  a  factory,  must  be  fire- 
proof. With  buildings  under  75  feet  (except  the  special  classes  lim- 
ited as  to  fireproofing  to  35  feet)  the  act  of  1897  did  not  in  any  wise 
interfere.  The  result  of  the  two  statutes,  standing  together,  is  that 
on  a  street  like  Ninety-Fifth  street  no  dwelling  house,  non-fireproof, 
can  be  erected,  exceeding  70  feet  in  height.  Any  building  other  than 
a  dwelling  house  can  be  erected  on  such  a  street  to  any  desired  height, 
but,  if  that  height  be  more  than  75  feet,  the  building  must  be  fire- 
proof. There  is  no  repugnancy  in  these  provisions.  The  act  of  1885, 
therefore,  remains  still  effective,  and,  as  the  relator's  contemplated 
building  confessedly  violates  its  provisions,  the  defendant  was  right 
in  refusing  to  approve  the  plans.  The  height  to  which  fireproof 
dwelling  houses  can  be  erected,  no  question  concerning  which  is  in- 
volved in  this  application,  is  r^ulated  by  chapter  321  of  the  Laws 
of  1897. 
Motion  denied,  with  |10  costs. 


FINKEL  et  al.  v.  KOHN  et  at 
(Supreme  CJourt,  Appellate  Dirisfbn,  First  Department.    March  10,  1899.) 

1.  SpJBCIVIO   PsiUrORMA]ICB*-]iORTeAeBS— RBDEBCPTfON^CONTBACTS. 

A  decree  foreclosing  a  second  mortgage  held  by  a  corporation  having 
been  rendered,  It  was  agreed  between  K.,  the  vice  president  of  the  cor- 
poration (apparently  individually),  and  F.,  a  person  procured  by  the 
mortgagor,  that  K.  should  purchase  at  the  foreclosure  sale,  and  hold 
the  premises  till  a  certain  date,  on  or  before  which  F.  miglit  redeem  by 
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paying  to  K.  "whatever  sum  of  money  he  may  hare  paid  on  or  for  said 
property,"  with  interest;  "it  being  understood  that  K.  [was]  to  be  paid 
sufficient  so  that  no  loss  whatever  [should]  inure  to  him  •  •  •  by  rea- 
son of  such  purchase;  this  to  include  all  charges  he  may  have  paid  for 
legal  services,  rendered  or  to  be  rendered,  interest  on  first  mortgage, 
costs  of  [an]  action  [then]  pending  to  foreclose  the  same,  and  any  charge 
for  extension  of  said  mortgage."  F.  then  gave  K.  a  note,  whose  proceeds 
were  to  be  credited  on  the  amount  due,  in  case  of  redemption.  If  F. 
should  not  redeem,  it  was  to  be  held  as  liquidated  damages.  A  more 
formal  contract  embodying  the  agreement  was  to  be  afterwards  executed. 
The  property  was  bid  in  by  K.,  subject  to  the  first  mortgage,  for  an 
amount  less  than  that  due  on  the  second  mortgage.  F.  sought  to  compel 
a  conveyance  on  payment  of  the  amount  of  the  bid,  together  with  ex- 
penses, without  paying  the  balance  due  on  the  second  mortgage.  Heid, 
that  a  conveyance  on  such  terms  would  not  be  enforced,  as  It  would 
violate  the  real  object  of  the  parties,  and  produce  a  result  not  contem- 
plated when  the  agreement  was  made. 

2.  Cakcellatiok  of  Instruments— Pbomisbort  Notes. 

Where  specific  performance  of  a  contract  involving  a  past-due  note  of 
plaintiff  was  denied,  and  plaintiff  was  left  to  his  remedy  at  law,  the 
court  would  not  require  defendant  to  deliver  up  the  note  or  cancel  it, 
in  the  absence  of  allegations  that  he  had  sought  to  enforce  it,  or  that 
there  was  not  an  ample  defense  at  law. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Abraham  Charles  Finkel  and  another  against  Arnold 
Kohn  and  another.  From  a  judgment  dismissing  the  complaint,  en 
tered  on  the  report  of  a  referee,  plaintiffs  appeal.     Affirmed. 

The  pleadings  are  as  follows,  omitting  formal  parts,  viz.: 

The  plaintiffs  complain  and  allege:  First.  That  on  or  about  the  18th  day 
of  July,  1805.  an  agreement  was  executed  and  delivered  by  and  between 
plaintiffs  and  the  defendant  Arnold  Kohn,  above  named,  a  copy  of  which 
agreement  is  hereto  annexed,  as  a  part  of  this  complaint.  Second.  That  pur- 
suant to  said  agreement,  and  simultaneously  therewith,  the  plaintiffs  deliv- 
ered to  said  defendant  Arnold  Kohn  their  promissory  note  for  $500,  payable 
on  November  18,  1895,  with  the  understanding,  as  specified  in  said  agree- 
ment, that,  in  default  of  the  plaintiffs  to  comply  with  said  agreement  ou 
their  part,  the  proceeds  of  said  note  were  to  be  liquidated  damages  of  said 
defendant  for  such  default,  and,  in  case  of  compliance  with  said  agreement, 
were  to  be  credited  on  account  of  the  purchase  price  of  the  property  men- 
tioned in  said  agreement,  and  said  defendant  or  his  assigns  now  hold  the 
said  note.  Third.  That  the  said  defendant  bid  in  the  said  property  mentioned 
in  said  agreement,  at  the  foreclosure  sale  therein  referred  to,  on  the  19th  day 
of  July,  1895,  for  the  sum  of  $250,  subject  to  a  firat  mortgage  of  $10,000 
then  on  said  proi)erty,  and  on  the  7th  day  of  August,  1895,  the  said  property 
was  conveyed  to  said  defendant  Arnold  Kohn  by  John  Delahunty,  referee, 
on  the  payment  of  said  bid.  Fourth.  That  the  charges  paid  by  said  defend- 
ant for  legal  services,  interest  on  said  tirst  mortgage,  costs  of  action  to  fore- 
close the  same  and  to  obtain  an  extension  of  said  first  mortgage,  are  about 
$2,903.11,  $2,000  of  which  were  paid  in  reduction  of  said  first  mortgage,  which 
is  now  only  $8,000.  Fifth.  That  the  plaintiffs  have  demanded  of  the  said 
defendant  the  execution  and  delivery  of  a  contract  to  carry  out  the  provisions 
of  said  agreement  as  therein  specified,  but  said  defendant  refuses  to  execute 
and  deliver  the  same.  Sixth.  That  plaintiffs  are  ready  to  pay  to  said  de- 
fendant any  sum  legally  paid  by  said  defendant,  in  accordance  with  said 
agreement,  to  acquire  title  to  said  property,  and  legally  chargeable  as  the 
purchase  price  thereof  under  said  agreement,  but  said  defendant  refuses 
to  comply  with  said  agreement.  Seventh.  That,  after  the  execution  and  de- 
livery of  said  deed  to  said  defendant  Arnold  Kohn,  said  defendant  conveyed 
the  said  property  mentioned  in  said  agreement  to  the  defendant  (a  domestic 
corporation)  the  State  Bank,  who  is  now  in  possession;    as  plaintiffs  are  in- 


Digitized  by  VjOOQIC 


Sup.  Ot.)  FINKEL  V.  KOHN.  671 

formed  and  verily  believe,  that  the  said  defendant  the  State  Bank  had  full 
notice  of  said  agreement  at  and  before  the  execution  and  delivery  of  said 
deed.  Eighth.  That  said  premises.  No.  236  Madison  street,  mentioned  in 
said  agreement,  are  described  in  said  deed  to  said  defendant  above  mentioned 
^s  follows:  All  that  certain  dwelling  house  and  lot  of  ground  situate,  lying, 
und  being  in  the  Seventh  ward  of  the  city  of  New  Yorlc,  in  the  county  and 
state  of  New  York,  on  the>  southerly  side  of  Madison  street,  bounded  north- 
erly by  BCadison  street,  southerly  by  ground  now  or  late  of  Samuel  Demilt, 
easterly  by  land  now  or  late  of  John  Clapp,  and  westerly  by  house  and  lot 
now  or  late  of  Benjamin  Clark,  containing  In  width  In  front  and  rear  twenty 
<20)  feet,  and  in  depth  on  each  side  ninety  (90)  feet,  including  and  to  include 
one  equal  half  part  of  the  walls  on  each  side  of  said  house,  which  are  to  be 
and  remain  party  walls  between  said  house  and  the  adjoining  -houses;  and 
which  said  premises  are  also  more  particularly  described  as  follows:  Com- 
mencing at  a  point  on  the  southerly  side  of  Madison  street,  distant  one  hun- 
dred and  five  feet  and  eight  inches  easterly  from  the  southerly  corner  of 
Jefferson  and  Madison  streets;  thence  running  easterly  along  said  southerly 
side  of  Madison  street  twenty  feet:  thence  southerly  and  parallel  with  Jef- 
ferson street  and  part  of  the  way  through  a  party  wall,  ninety  feet;  thence 
westerly  and  parallel  with  Madison  street  twenty  feet;  thence  northerly, 
nnd  again  parallel  with  JefTerson  street,  and  a  part  of  the  way  through  a 
party  wall,  ninety  feet,  to  Madison  street,  at  the  point  or  place  of  beginning. 
Wherefore  plaintiffs  demand  judgment  against  the  defendants,  that  said 
defendants  be  required  to  perform  said  agreement,  and  to  render  to  the 
plalntllfs  an  account  of  all  charges  paid  by  the  defendant  Arnold  Kohn  for 
legal  services,  interest  on  first  mortgage,  costs  of  foreclosure  and  charges  for 
i*xtenslon  of  said  mortgage,  and  any  other  sum  legally  paid  to  acquire  title 
to  said  property,  in  accordance  with  the  provisions  of  said  agreement,  and 
that  the  amount  legally  chargeable  to  the  plaintiffs  under  said  agreement  for 
the  purchase  price  of  said  property  be  decreed  by  this  court,  and  that  upon 
the  payment  of  the  amount  so  decreed,  less  the  proceeds  of  said  note,  the 
defendants  be  required  to  execute  and  deliver  to  plaintiffs  a  good  and 
sufficient  deed  to  the  said  premises,  subject  to  said  first  mortgage,  and  for 
such  other  and  further  relief  as  may  be  just. 

Memorandum  of  agreement  to  be  made  between  Arnold  Kohn  and  R. 
Finkel  &  Son  as  to  premises  No.  236  Madison  street,  in  the  city  of  New  York, 
which  are  to  be  purchased  by  Arnold  Kohn  at  the  foreclosure  sale  thereof 
to  be  held  on  July  19th,  1895:  He  not  to  be  required  to  bid  more  than 
$3,000  over  the  first  mortgage,  interest.  &c.,  and  held  by  him  or  his  assigns 
luitil  the  18th  day  of  November,  1895.  If  on  that  day,  or  any  time  prior 
thereto,  the  said  R.  Finkel  &  Son  or  his  assigns  choose  to  redeem  said  property 
l>y  paylug  to  Arnold  Kohn  or  his  assigns  whatever  sum  of  money  he  may 
have  paid  on  or  for  said  property,  with  interest  up  to  date  of  such  redemp- 
tion, the  said  Arnold  Kohn  or  his  assigns  Is  to  convey  said  property  to  said 
R.  Finkel  &,  Son  or  his  assigns;  It  being  understood  that  said  Arnold  Kohn 
is  to  be  paid  sufficient  so  that  no  loss  whatever  will  inure  to  him  or  his 
assigns  by  reason  of  such  purchase;  this  to  include  all  charges  he  may  have 
paid  for  legal  services,  rendered  or  to  be  rendered,  interest  on  first  mortgage, 
costs  of  action  now  pending  to  foreclose  the  same,  and  any  charge  for  ex- 
tension of  said  mortgage.  A  note  made  by  R.  Finkel  &  Son,  dated  July 
ISth,  1895,  to  their  own  order,  and  indorsed  by  them  to  Bernard  Petchaft, 
and  by  Bernard  Petchaft  indorsed  to  said  Arnold  Kohn,  is  this  day  given  to 
fuild  Arnold  Kohn;  and,  if  said  property  be  redeemed,  the  proceeds  of  said 
note  is  to  be  credited  on  the  amount  due  in  order  to  redeem  the  same.  If 
default  is  made  in  such  redemption,  the  said  note  or  its  proceeds  is  to  be  held 
as  liquidated  damages.  A  further  contract  to  carry  out  all  the  above  is  to 
l>e  made  after  the  purchase  of  said  premises  by  said  Arnold  Kohn,  and  said 
contract  is  to  contain  a  clause  that  time  is  the  essence  of  the  contract,  and 
to  be  drawn,  Immediately  after  said  purchase,  at  the  office  of  Messrs.  Julius 
J.  &  A.  Lyons,  140  Nassau  Street,  New  York  City. 

Dated  July  18th,  1895.  R.  Finkel  &  Son,  by  Abm.  Gh.  Finkel. 

Arnold  Kohn. 

In  the  presence  of ^ 
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On  flret  page,  line  7,  the  words,  "he  not  to  be  required  to  bid  more  tlian 
$3,060  oyer  the  first  mortgage.  Interest  etc.,"  interlined  before  execution. 
And  on  second  page,  line  19,  the  word  "drawn,"  interlined  before  execution. 

Alf.  Lyons. 

The  defendant  Arnold  Kohn,  by  his  amended  answer,  answering  the  com-, 
plaint  of  the  plaintiffs  herein,  through  Julius  J.  &  A.  Lyons,  his  attorneys, 
shows,  for  a  first  and  separate  defense:  First  He  admits  the  allegations 
contained  in  the  first  and  second  paragraphs  of  the  plaintiffs'  complaint. 
Second.  He  admits  that  he  did  on  or  about  July  19,  1895.  bid  in  the  property 
described  in  the  plaintiffs'  complaint,  for  the  sum  of  $250,  and  that  after 
payment  of  said  amount  said  premises  were  conveyed  to  him;  but  he  alleges 
that  the  agreement  mentioned  in  the  first  paragraph  of  plaintiffs*  complaint,  a 
copy  of  which  is  annexed  thereto,  and  the  bid  made  for  said  premises  by  him. 
were  both  made  by  him  on  and  in  behalf  of  the  defendant  the  State  Bank,  and 
not  in  his  individual  or  personal  interest— he  being  at  said  time  and  now 
the  vice  president  of  said  banls,— and  the  note  mentioned  in  the  agreement,  a 
copy  of  which  is  annexed  to  plaintiffs'  complaint,  was  also  taken  by  him  for 
and  on  account  of  the  defendant  the  State  Bank.  Third.  He  admits  that 
the  title  to  said  premises  was  taken  in  his  name,  and  the  items  referred  to 
in  the  third  paragraph  of  plaintiffs'  complaint,  together  with  other  sums, 
were  paid  on  account  of  the  premises  described  in  said  complaint  Fourth. 
He  alleges  that  he  has  heretofore  duly  conveyed  the  premises  described  in 
the  complaint  herein  to  the  defendant  the  State  Bank,  and  has  assigned  and 
transferred  the  note  mentioned  in  the  aforesaid  agreement.  Fifth.  He  denies 
that  the  plaintiffs  have  demanded  of  him  the  execution  and  delivery  of  a  con- 
tract to  carry  out  the  provisions  of  the  agreement  a  c<H>y  of  which  is  annexed 
to  plaintiffs'  complaint.  Sixth.  He  denies,  on  infonnatlon  and  belief,  that 
the  plaintiffs  are  ready  to  pay  hhn  or  the  defendant  the  State  Bank  the  sum 
it  (said  State  Bank)  is  legally  entitled  to,  in  accordance  with  the  terms  and 
provisions  of  said  agreement,  and  with  which  the  plaintiffs  are  properly 
chargeable,  as  the  purchase  price  of  the  premises  aforesaid,  in  order  to  ob- 
tain conveyance  and  redemption  of  the  same.  Seventh.  He  admits  that  he 
conveyed  the  premises  described  in  the  complaint  herein  to  the  defendant 
the  State  Bank,  and  that  said  defendant  is  a  domestic  corporation,  and  '\» 
now  in  possessk>n  of  said  premises,  and  that  it  had  full  knowledge  of  the 
agreement  above  referred  to,  for  the  reason  that  it  was  made  by  him  in  Its 
behalf,  and  he  has  assigned  whatever  technical  or  formal  right  title,  or  in- 
terest he  might  have  had  in  and  under  said  agreement,  by  reason  of  its  being 
taken  in  his  name,  to  the  defendant  the  State  Bank,  together  with  the  prom- 
issory note  for  $500  therein  set  forth.  Eighth.  He  admits  the  allegations 
contained  in  the  eighth  paragraph  of  plaintiffs'  complaint 

The  defendant  Arnold  Kohn,  further  answering  the  complaint  of  the  above- 
named  plaintiffs,  and  by  way  of  counterclaim,  shows:  First.  That  at  the 
time  of  the  making  of  the  agreement,  a  copy  of  which  Is  annexed  to  plaintiffs* 
complaint,  it  was  fully  and  entirely  understood  and  agreed  by  and  between 
said  plaintiffs  and  this  defendant,  individually  and  representing  the  defend- 
ant the  State  Bank  as  its  vice  president  that  the  written  agreement  was 
to  provide  that  said  plaintiffs  were  to  have  the  right  and  privilege  to  pur- 
chase and  redeem  the  premises  described  in  the  complaint  lierein  from  the 
defendant  Arnold  Kohn,  or  his  legal  representatives  or  assigns,  on  or  before 
the  18th  day  of  November.  1895,  and  not  after  said  day,  for  a  sum  which, 
would  on  the  day  that  said  redemption  or  purchase  took  place  make  the 
defendant  the  State  Bank  entirely  whole,  and  not  suffer  any  loss  or  damaire 
by  reason  of  saici  sale;  that  is  to  say,  that  the  plaintiffs  were  to  pay  to  the 
said  State  Bank  the  sum  found  due  it  in  a  certain  action  brought  by  it 
in  the  supreme  court  in  the  state  of  New  York,  in  which  it  was  plaintiff 
and  Annie  and  Bernard  Petchaft  were  defendants,  to  foreclose  a  mortgage 
held  by  it  on  said  premises,  together  with  intei*est  ■  thereon,  together  with 
all  costs,  allowances,  and  disbursements  in  said  judgment  mentioned,  and  all 
charges  for  referee's  fees  and  disbursements,  and  also  for  all  legal  services 
rendered  or  to  be  rendered,  and  accrued  interest  on  the  first  mortgage  on 
the  premises,  and  any  sum  paid  on  account  of  the  principal  thereof,  and 
costs  and  allowances  and   disbursements  of  a  certain  action  then  pending 
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to  foreclose  Bald  first  mortgage,  and  any  sum  paid  for  obtaining  estension 
for  the  payment  of  the  principal  of  first  mortgage,  all  taxes,  assessments, 
Croton  water  charges,  with  interest  on  all  the  above  items.  Second.  That 
if  said  agreement,  a  copy  of  which  is  annexed  to  plaintiffs'  complaint  herein, 
does  not,  for  any  reason,  fully  provide  for  a  contract  of  purchase  or  re- 
demption in  conformity  with  the  above,  it  was  an  error  and  mistake  of  both 
parties  thereto;  for  such  was  fully  the  intention,  and  fully  understood,  that 
tbat  said  contract  should  so  provide,  and  it  was  so  agreed  to  by  the 
plaintiffs  and  the  defendant  Arnold  Kohn,  both  in  his  individual  and  repre- 
sentative capacity,  as  vice  president  of  tlie  defendant  the  State  Bank;  and 
that  It  did  not  so  provide  is  a  mutual  mistake.  Wherefore  the  defendant 
the  State  Bank  demands  judgment  (1)  that  the  complaint  hi  this  action  be 
dismissed;  (2)  that  the  contract  entered  into  with  the  plaintiffs  and  defend- 
ant Arnold  Kohn,  a  copy  of  which  is  annexed  to  plaintiffs'  complaint,  be 
reformed  so  as  to  contain  and  conform  with  the  true  and  original  agreement 
and  intention  of  the  parties  thereto,  as  fully  set  forth  in  the  first  paragraph 
of  the  counterclaim  herein;  (3)  tbat  the  d^endant  Arnold  Kohn  have  his 
costs  and  disbursements  of  this  action;  (4)  that  the  defendant  Arnold  Kohn 
have  such  other  and  further  relief  in  the  premises  as  to  the  court  may  seem 
Jnst  and  proper. 

The  defendant  the  State  Bank,  by  its  amended  answer,  answ^lng  the  com- 
plaint of  the  above-named  plaintiffs,  through  Julius  J.  &  A.  Lyons,  its  at- 
torneys, and  for  a  first  and  separate  defense,  shows:  First.  It  admits  the 
allegations  contained  in  the  first  and  second  paragpraphs  of  plaintiffs*  com- 
plaint Second.  It  admits  that  the  defendant  Arnold  Kohn  did  on  July  19, 
1896,  bid  on  the  property  mentioned  in  the  agreement  ref^urred  to  in  the  first 
paragraph  of  plaintiffs'  complaint,  and  duly  described  therein,  for  the  sum  of 
$260,  and  that  thereafter,  on  payment  of  said  amount,  the  said  premises 
were  conveyed  to  him.  Third.  It  admits  that  it  has,  since  the  title  to  said 
premises  was  taken  in  the  name  of  Arnold  Kohn,  paid,  fbr  legal  services, 
interest  on  the  first  mortgage,  costs  of  the  pending  action  to  foreclose  said 
first  mortgage,  and  fees  on  obtaining  an  extension  of  said  first  mortgage, 
and  on  account  of  principal  of  said  first  mortgage,  the  sum  of  $2,702.19; 
and  it  alleges  that  said  sum  is  not  the  entire  amount  that  it  has,  since  the 
time  above  mentioned,  paid  for  or  on  account  of  said  premises.  Fourth.  It 
denies  that  plaintiffs  have  demanded  of  it  the  execution  and  delivery  of  a 
contract  to  carry  out  the  provisions  of  the  agreement,  a  copy  of  which  is 
annexed  to  the  plaintiffs'  complaint;  and  it  denies  tbat,  prior  to  the  bring- 
ing of  this  action,  it  refused  to  execute  and  deliver  the  same;  and  it  denies 
tliat  it  has  ever  refused,  or  that  It  now  refuses,  to  execute  and  deliver  the 
same.  Fifth.  That  in  pursuance  of  the  provisions  of  the  agreement,  a  copy 
of  which  is  annexed  to  plaintiffs'  complaint,  the  defendant  the  State  Bank 
duly  tendered  to  said  plaintiffs  a  contract  in  conformity  with  the  terms  of 
tbe  agreement,  duly  executed  and  acknowledged  by  it,  and  demanded  of 
said  plaintiffs  that  they  sign  and  execute  the  same  in  conformity  with  the 
provisions  of  said  agreement  but  said  plaintiffs  have  refused  and  failed  to 
do  so.  Sixth.  That  the  defendant  the  State  Bank  has  l)een,  and  is  now. 
ready  and  willing  to  perform  its  contract  with  the  above-named  plain  tiff  k 
in  accordance  with  the  true  intent  and  meaning  thereof,  a  copy  of  which 
contract  is  annexed  to  the  plaintiffs'  complaint.  Seventh.  It  denies  that  the 
plaintiffs  are  ready  to  pay  to  it  or  have  ever  offered  to  pay  to  it,  the  sum 
to  which  it  is  legally  entitled  in  accordance  with  the  terms  and  provisions 
of  the  agreement  annexed  to  the  plaintiffs'  complaint  herein,  and  which  they 
(said  plaintiffs)  are  properly  chargeable  with,  as  the  purchase  price  for  said 
premises,  in  pursuance  with  said  agreement.  Eighth.  It  admits  that  the 
defendant  Arnold  Kohn  conveyed  to  it  the  property  mentioned  in  said  agree- 
ment, and  fully  described  in  plaintiffs'  complaint,  and  that  it  is  a  domestic 
corporation,  and  that  it  is  now  in  possession  of  said  premises,  and  that  it 
bad  full  notice  of  the  agreement  mentioned  in  the  first  paragraph  of  plain- 
tiffs' complaint  a  copy  of  which  is  thereto  annexed,  before  the  execution 
and  delivery  of  said  deed  of  conveyance  of  said  premises  to  it;  and  it  alleges 
tbat  the  defendant  Arnold  Kohn  heretofore  did  assign  whatever  right,  title, 
and  Interest  he  had  in  and  under  said  agreement  a  copy  of  which  was 
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annexed  to  plaintiffs'  complaint  to  the  defendant  the  State  Bank,  together 
with  the  promissory  note  of  $500  therein  mentioned.    Ninth.  It  admits  the 
allegations  contained  In  the  eighth  paragraph  of  plaintiffs'  complaint 

The  defendant  the  State  Bank,  further  answering  said  complaint  of  the 
above-named  plaintiffs,  and  by  way  of  connterclahn,  shows:  First  That 
heretofore,  and  on  or  about  the  2d  day  of  Hay,  1893,  one  Annie  Petehaft 
being  the  owner  and  in  actual  possession  of  premises  286  Madison  street,  in 
the  city  of  New  York  (the  premises  described  in  the  plaintiffs'  complaint 
herein)  made  and  delivered  to  the  defendant  the  State  Bank  a  certain  mort- 
gage thereon,  to  secure  the  payment  of  certain  promissory  notes  made  or 
Indorsed  by  her,  and  discounted  for  her  by  the  defendant  the  State  Bank; 
said  mortgage  being  recorded  in  the  office  of  the  register  of  the  city  and 
county  of  New  York,  in  Liber  15,  p.  240.  of  Mortgages  (section  1).  Second. 
That  thereafter,  and  on  or  about  the  10th  day  of  November.  1893,  the  said 
defendant  the  State  Bank,  having  and  holding  certain  promissory  notes  either 
made  or  indorsed  by  said  Annie  Petehaft  which  were  then  due  and  unpaid, 
proceeded,  in  an  action  in  the  supreme  court  of  this  state,  to  foreclose  said 
mortgage,  and  have  the  said  premises  therein  described  sold,  and  out  of  the 
proceeds  of  such  sale,  if  the  same  were  sufficient  to  pay  to  itself  the  amount 
of  the  indell^tedness  of  said  Annie  Petehaft  to  it  together  with  accrued  inter- 
est therein,  and  the  costs  and  disbursements  of  said  action.  Third.  That 
said  action  was  duly  proceeded  with,  and  resulted  in  a  judgment  of  fore- 
closure and  sale  of  said  premises,  which  Judgment  is  dated  the  22d  day  of 
November,  1894,  and  Mr.  John  Delahunty  was  by  said  judgment  appointed 
referee  for  the  purpose  of  conducting  the  sale  therein  described;  and  the 
sum  of  $2,073.32  was  found  to  be  due  to  the  plaintiff  in  said  action,  and 
directed  to  be  paid  to  it  together  with  $301.49  costs  and  allowance,  making 
in  all  the  sum  of  $2,374.81.  Fourth.  That  thereafter  a  copy  of  said  judg- 
ment was  placed  in  the  hands  of  said  referee,  Mr.  John  Delahunty,  and  he 
was  directed  to  proceed  with  the  sale  of  said  premises  in  accordance  witli 
the  provisions  of  said  decree,  and  the  sale  thereof  was  set  for  July  19,  1891. 
at  the  New  York  Real-Estate  Salesroom,  No.  Ill  Broadway,  in  the  city  of 
New  York,  and  notice  of  said  sale  duly  published  in  manner  provided  by 
law,  and  given  to  the  defendants  in  said  action.  Fifth.  That  on  the  18th 
day  of  July,  1894,  Bernard  Petehaft,  a  defendant  in  said  foreclosure  action, 
and  husband  of  Annie  Petehaft,  the  owner  of  the  equity  of  redemption  in 
said  premises,  applied  to  the  defendant  Arnold  Kohn,  herein,  who  was  at 
that  time,  and  is  now,  vice  president  of  the  defendant  the  State  Bank,  to 
have  said  bank  enter  into  a  contract  with  the  plaintiffs  (one  of  which  plain- 
tiffs, to  wit,  Abraham  Charles  Flnkel,  was  about  to  become  his  son-in-law) 
by  which  the  property  was  to  be  purchased  by  said  bank  at  a  price  not  ex- 
ceeding $3,000  over  and  above  all  incumbrances  and  liens,  together  with 
accrued  interest  thereon,  and  was  to  be  held  by  said  State  Bank  until  Novem- 
ber 18,  1895,  and  with  privilege  to  the  said  plaintiffs  on  or  before  that  day 
to  redeem  said  property  and  receive  a  conveyance  thereof,  on  paying  to  the 
defendant  the  State  Bank  the  full  amount  which  said  premises  had  on  said 
day  of  redemption  cost  said  State  Bank,  the  amount  due  it  under  the  in- 
debtedness of  Annie  Petehaft  above  referred  to,  and  provided  for  in  the 
decree  of  foreclosure  above  referred  to.  to  be  a  portion  of  such  costs;  in 
other  words,  that  said  State  Bank  was  to  be  paid  and  receive  a  sum  sufficient 
to  hold  it  free  and  harmless  from  all  loss  and  damage  of  every  kind  and 
nature  whatsoever  by  reason  of  the  said  indebtedness  of  said  Annie  Petehaft 
and  any  other  amount  paid  by  it  up  to  said  18th  day  of  November,  1895. 
Sixth.  That  said  Arnold  Kohn,  Bernard  Petehaft  and  Abraham  Charles 
Flnkel,  one  of  the  plaintiffs  herein,  did  on  the  18th  day  of  July,  1895,  meet 
at  the  office  of  Messrs.  Julius  J.  &  A.  Lyons,  attorneys  for  the  defendant 
the  State  Bank,  and  it  was  then  and  there  agreed  between  the  parties  hereto 
that  in  the  event  of  said  premises  being  purchased  by  the  State  Bank  afore- 
said, the  same  should  be  bid  in  by  the  defendant  herein,  Arnold  Kohn;  it 
being  then  and  there  fully  mentioned  and  understood  that  said  Arnold  Kohn 
was  acting  entirely  for  the  defendant  the  State  Bank,  and  not  in  his  individ- 
ual capacity,  and  not  for  his  Individual  benefit  but  that  after  the  purchase 
of  said  property  by  him  he  was  to  convey  said  property  to  the  defendant  the 
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state  Bank,  and  assign  all  his  interest  in  said  contract,  and  the  note  therein 
mentioned  and  provided  tor,  and  then  given,  and  that  the  defendant  th» 
State  Bank  was  the  real  party  In  interest,  and  that  no  redemption  of  said 
property  was  to  be  had,  unless  said  State  Bank  was  made  entirely  whole  and 
harmless  from  all  and  any  loss  or  damage  whatsoever.  Seventh.  That  there- 
after,  on  the  19th  day  of  July,  1895,  said  premises  were  set  up  at  public 
auction,  in  pursuance  of  said  Judgment  of  foreclosure  and  sale,  at  the  New 
York  Real-Kstate  Salesroom,  111  Broadway,  in  the  city  of  New  York,  under 
the  direction  of  Mr.  John  Delahunty,  referee,  and  the  same  were  purchased 
by  Arnold  Kohn,  who  bid  therefor  the  sum  of  $250  over  and  above  all  mort-^ 
gages  and  accrued  interest,  taxes,  assessments,  and  liens  thereon,  together 
with  the  costs  of  a  certain  action  then  pending  to  foreclose  the  first  mort- 
gage thereon;  and  thereafter  said  referee  duly  conveyed  said  property  to  said 
Arnold  Kohn,  by  deed  dated  August  2,  1895,  which  deed  is  recorded  in  the 
office  of  the  register  of  the  city  and  county  of  New  York,  in  Liber  31,  p.  177 
(section  1  of  Cons.);  and  thereafter  said  Arnold  Kohn  duly  conveyed  said 
premises  to  the  said  State  Bank,  by  deed  dated  September  14,  1805,  and  record- 
ed in  said  register's  office,  in  Liber  31,  p.  396  (section  1  of  Cons.),  and  duly  as- 
signed and  transferred  the  $500  note  mentioned  in  the  agreement  annexed 
to  the  plaintiffs'  complaint  herein  to  the  defendant  the  State  Bank  aforesaid, 
and  the  said  State  Bank  is  now  in  actual  possession  of  said  premises,  and  is 
the  owner  and  holder  of  said  note  above  mentioned.  Eighth.  That  thereafter 
the  referee,  Mr.  John  Delahunty,  made  his  report  of  sale,  and  duly  filed  same 
with  the  clerk  of  the  supreme  court  (the  court  in  which  said  foreclosure 
action  was  brought  and  pending);  and  by  said  report  he  found  that  the 
plaintiff  in  said  action,  the  said  State  Bank,  was  entitled  to  a  judgment  for 
deficiency  against  Annie  Petchaft  for  the  sum  of  $2,690.05,  with  interest  from 
the  date  of  said  report;  said  report  being  dated  August  2,  1895.  Said  de- 
ficiency judgment  was  thereafter  duly  docketed  in  the  office  of  the  clerk 
of  the  city  and  county  of  Xew^"  Y'ork  against  Annie  Petchaft,  and  has  not 
been  paid  to  the  defendant  the  State  Bank,  or  any  one  for  its  account.  Ninth. 
That  at  the  time  of  the  making  of  the  agreement,  a  copy  of  which  is  annexed 
to  plaintiffs'  complaint,  it  was  fully  and  entirely  understood  and  agreed  by 
and  between  said  plaintiffs  and  the  defendant  Arnold  Kohn,  individually  and 
representing  defendant  the  State  Bank  as  its  vice  president,  that  the  written 
agreement  was  to  provide  that  said  plaintiffs  were  to  have  the  right  and 
privilege  to  purchase  and  redeem  the  premises  described  in  the  complaint 
herein  from  the  defendant  Arnold  Kohn,  or  his  legal  representatives  or 
assigns,  on  or  before  the  ISth  day  of  November,  1895,  and  not  after  said  day, 
for  a  sum  which  would,  on  the  day  that  said  redemption  or  purchase  took 
place,  make  the  defendant  the  State  Bank  entirely  whole,  and  not  suffer  any 
loss  or  damage  by  reason  of  said  sale;  that  is  to  say,  that  the  plaintiffs  were 
to  pay  to  the  said  State  Bank  the  sum  found  due  it  in  a  certain  action  brought 
by  it  in  the  supreme  court  in  the  state  of  New  York,  in  which  it  was  plalntifiT 
and  Annie  and  Bernard  Petchaft  were  defendants,  to  foreclose  a  mortgage 
held  by  it  on  said  premises,  together  with  interest  thereon,  together  with  all 
roosts,  allowances,  and  disbursements  in  said  judgment  mentioned,  and  all 
charges  for  referee's  fees  and  disbursements,  and  also  for  all  legal  servicer 
rendered  or  to  be  rendered,  and  accrued  interest  on  the  first  mortgage  on 
the  premises,  and  any  sum  paid  on  account  of  the  principal  thereof,  and 
costs  and  allowances  and  disbursements  of  a  certain  action  then  pending  to 
foreclose  said  first  mortgage,  and  any  sum  paid  for  obtaining  extension  for 
the  payment  of  the  principal  of  first  mortgage,  all  taxes,  assessments,  Croton 
water  charges,  with  interest  on  all  the  above  items,  which  said  sums  amount 
in  the  aggregate  to  the  sum  of  $6,096.31,  with  interest.  Tenth.  That  if  said 
agreement,  a  copy  of  which  is  aimexed  to  plaintiffs'  complaint,  does  not,  for 
any  reason,  fully  provide  for  a  contract  of  purchase  or  redemption  in  con- 
formity with  the  al)ove,  it  was  an  error  and  mistake  of  both  parties  thereto; 
for  such  was  fully  the  intention  and  fully  understood,— that  said  contract 
should  80  provide,— and  it  was  so  agreed  to  by  the  plaintiffs  and  the  defend- 
ant Arnold  Kohn,  both  in  his  individual  and  representative  capacity,  as  vice 
president  of  the  defendant  the  State  Bank,  and  that  It  did  not  so  provide  ia 
a  mutual  mistake.    Wherefore  the  defendant  the  State  Bank  demands  judg^ 
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ment  (1)  that  the  complaint  in  this  action  be  dismissed;  (2)  that  the  contract 
Altered  Into  with  the  plaintiffs  and  defendant  Arnold  Kohn,  a  copy  of  which 
is  annexed  to  plaintiffs'  complaint  be  reformed  so  as  to  oontoin  and  con- 
form with  the  tme  and  original  agreement  and  intention  of  the  parties  there- 
to, as  fully  set  forth  in  the  ninth  paragraph  of  the  counterclaim  herein;  (3» 
that  the  defendant  the  State  Bank  hSLve  its  costs  and  disbursements  of  this 
action;  (4)  that  the  defendant  the  State  Bank  ha^e  such  other  and  further 
relief  in  the  premises  as  to  the  court  may  seem  Just  and  proper. 

The  plaintiffs,  replying  to  the  counterclaim  set  forth  in  the  amended  an- 
swer of  the  defendants,  deny  each  and  every  allegation  thereof,  except  in 
respect  to  the  allegations  thereof  contained  in  the  amended  answer  of  the 
defendant  the  State  Bank  entitled  first,  second,  third,  fourth,  and  eighth 
paragraphs,  as  to  which  the  plaintiffs  deny  any  knowledge,  or  information 
sufficient  to  form  a  belief;  and  except,  also,  that  they  admit  that  a  convey- 
ance was  made  by  said  Arnold  Kohn  to  the  State  Bank.  Wherefore  plain- 
tiffs demand  judgment  as  In  the  complaint  demanded. 

The  note  mentioned  in  the  complaint  is  as  follows,  to  wit: 
9(500.  New  York,  July  18th,  18d5. 

Pour  months  after  date,  we  promise  to  pay  to  the  order  of  ourselves  five 
hundred  dollars,  at  our  place,  62  Essex  street,  City.    Value  received. 

R.  Finkel  &  Son. 

App:ued  before  VAN  BRUNT,  P.  J.,  and  BABRETT,  BUMSEY, 
McLAUaHLIN,  and  INGRAHAM,  JJ. 

Simon  Sultan,  for  appellants. 
Benjamin  N.  Cardozo,  for  respondents. 

INGRAHAM,  J.  The  action  was  brought  to  compel  the  defendants 
to  convey  to  the  i^aintifPs  a  piece  of  property  in  the  city  of  New 
York  upon  payment  of  the  amount  that  the  defendant  Arnold  Kohn 
had  paid  for  said  property,  with  the  costs  and  expenses  incurred  in  its 
purchase.  A  copy  of  the  agreement  is  annexed  to  the  complaint. 
The  answer  admits  the  execution  of  the  agreement,  alleges  that  the 
plaintiffs  failed  to  comply  with  their  agreement,  by  refusing  to  pay 
the  amount  due  thereunder,  and,  as  a  counterclaim,  alleges  that  the 
agreement  as  insisted  upon  by  the  plaintiffs  did  not  correctly  ex- 
press the  understanding  between  the  parties,  and  asks  that  the  agree- 
ment be  reformed.  The  referee  refused  to  reform  .the  contract, 
upon  the  ground  that  it  was  not  satisfactorily  proved  that  the  plain- 
tiffs clearly  understood  the  agreement  they  were  executing,  or  that 
the  minds  of  the  parties  ever  really  met  upon  any  definite  understand- 
ing, but  decided  that  it  was  not  equitable  to  decree  specific  perform- 
ance, and  therefore  dismissed  the  complaint,  leaving  the  plaintiffs 
to  their  remedy  at  law. 

The  situation  existing  at  the  time  this  agreement  was  executed  was 
as  follows:  One  Annie  Petehaft  was  the  owner  of  the  premises  de- 
scribed in  the  complaint,  which  were  subject  to  a  mortgage  of  flO,- 
000,  and  a  second  mortgage  to  secure  the  payment  of  certain  notes 
aggr^ating  the  sum  of  $2,073.32,  which  was  held  by  the  defendant 
the  State  Bank,  of  which  institution  the  defendant*^  Kohn  was  the 
vice  president.  This  second  mortgage  had  been  foreclosed,  and  a 
judgment  had  been  entered,  under  which  the  property  was  to  be  sold 
on  the  19th  day  of  July,  1894.  The  defendant  Kohn  had  no  inter- 
est in  this  property,  and  no  interest  in  the  mortgage,  except  as  an 
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oiBcer  of  the  State  Baiik.  On  July  18th  (the  day  before  the  sale)  the 
plaintiff  Abraham  C.  Finkd,  Bernard  Petchaf t,  the  husband  of  Anme 
Petchaft,  the  owner  of  the  property  in  question,  and  the  defradant 
Kohn  met  at  the  office  of  the  attorney  of  the  State  Bank,  who  was 
foreclosing  the  mortgage,  when  this  agreement  which  the  action  is 
brought  to  enforce  was  executed.  The  agreement,  in  form,  is  between 
the  defendant  Arnold  Kohn  and  B.  Finkel  &  Son,  a  co-partnership 
composed  of  the  plaintiffs.  By  this  agreement  the  premises  No.  236 
Madison  street  were  to  be  purchased  by  the  defendant  Kohn  at  the 
foreclosure  sale  thereof  to  be  held  on  the  19th  day  of  July,  1895, — 
Kohn  not  to  be  required  to  bid  more  than  ^,000  over  the  first  mort- 
gage  and  interest;  and  it  was  to  be  held  by  him  or  his  assigns  until 
the  18th  day  of  November,  1895.  The  agreement  then  provided  that 
if  on  that  day,  or  any  time  prior  thereto,  the  said  R.  Finkel  &  Son 
or  their  assigns  choose  to  redeem  the  said  property  by  paying  to 
Arnold  Kohn  or  his  assigns  whatever  sum  of  money  he  may  have 
paid  on  or  for  said  property,  with  interest  up  to  date  of  such  redemp- 
tion, the  said  Kohn  or  his  assigns  should  convey  said  property  to  said 
R.  Finkel  &  Son  or  his  assigns;  ^'it  being  understood  that  said  Arnold 
Kohn  is  to  be  paid  sufficient  so  that  no  loss  whatever  will  inure  to 
him  or  his  assigns  by  reason  of  such  purchase;  this  to  include  all 
charges  he  may  have  paid  for  legal  services  rendered  or  to  be  ren- 
dered, interest  on  first  mortgage,  costs  of  action  now  pending  to 
foreclose  the  same,  and  any  charge  for  extension  of  said  mortgage.'^ 
It  was  also  provided  that  ^'a  further  contract  to  carry  out  all  the 
above  is  to  be  made  after  the  purchase  of  said  premises  by  said  Arnold 
Kohn,  and  said  contract  is  to  contain  a  clause  that  time  is  the  es- 
sence of  the  contract." 

Considering  the  situation  and  relation  of  the  parties,  the  object  for 
which  this  contract  was  made,  and  the  form  adopted,  it  is,  I  think, 
apparent  that  the  intent  was  to  enable  the  plaintiffs  to  redeem  this 
property  from  the  sale  about  to  take  place,  if  they  were  able  to 
pay  the  amount  due  upon  the  mortgage  which  had  then  been  fore- 
closed, and  that  the  confusion  arose  because  of  the  practical  identi- 
fication of  the  defendant  Kohn  and  the  State  Bank,  of  which  he  was 
an  officer,  and  for  which  it  was  evident  he  was  acting.  The  property 
was  about  to  be  sold  under  a  foreclosure  of  the  mortgage  held  by 
the  State  Bank,  and  it  is  evident  that  the  Petchafts  were  not  in  a 
position  to  purchase  the  property  at  the  sale.  To  protect  the  bank, 
it  was  necessary  that  the  price  for  which  the  property  was  sold  should 
be  an  amount  equal  to  that  due  on  its  mortgage.  The  agreement 
contained  no  obligation  of  the  plaintiffs  or  anybody  else  that  Kohn 
or  the  State  Bank  should  be  repaid  any  amount  that  should  be  bid  for 
the  property  at  the  sale.  Kohn  was  to  buy  the  property,  and  deed 
it  to  the  plaintiffs,  who  had  been  procured  by  Petchaft  for  the  evident 
purpose  of  enabling  the  Petchafts  to  again  become  the  owners  of  the 
property  upon  paying  the  amount  which  it  had  cost  Kohn  or  the 
State  Bank.  There  could  be  no  possible  motive  for  Kohn  to  make 
such  an  agreement,  except  to  give  Petchaft  an  opportunity  of  re- 
deeming the  property;  and  it  certainly  could  not  be  supposed  that 
Kohn'  or  the  State  Bank  would  make  such  an  agreement,  except 
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upon  condition  of  Petchaft's  paving  the  amount  due  upon  the  mort- 
gage. As  before  stated,  Kohn'had  no  interest  in  this  property,  no 
interest  in  the  mortgage,  and  no  interest  in  either  the  plaintiffs  or 
Petchaft,  except  so  far  as  he  was  an  officer  of  the  bank,  interested 
in  procuring  for  it  the  amount  of  its  mortgage.  While  the  agree- 
ment, in  the  form  in  which  it  was  drawn,  fail^  clearly  to  express  this 
intention  of  the  parties,  it  seems  that  the  mistake  arose  because 
of  the  practical  identification  of  Kohn  with  the  State  Bank,  and 
the  evident  idea  in  the  mind  of  the  draftsman  that  that  relation  was 
understood.  The  provision  that  Kohn  was  "to  be  paid  a  sum  suffi- 
cient so  that  no  loss  whatever  would  inure  to  him  or  his  assigns  by 
reason  of  such  purchase"  evidently  contemplated  that  the  State  Bank 
should  be  protected.  The  contract,  as  executed,  was  informal,  and 
contemplated  a  final  formal  agreement  for  the  sale  in  case  the  prop- 
erty was  bid  in  by  Kohn.  Tbe  State  Bank  was  the  real  party  in 
interest,  and  Kohn  was  its  representative,  and  this  was  clearly  under- 
stood by  all  the  parties.  If  Kohn  had  bid  at  the  foreclosure  sale  an 
amount  equal  to  the  amount  due  on  the  mortgage,  there  would  have 
been  no  dispute  as  to  the  amount  that  the  plaintiffs  would  be  re- 
quired to  pay  to  entitle  them  to  a  conveyance;  and  the  fact  that  he 
bid  a  less  sum,  considering  the  fact  that  his  sole  action  in  the  matter 
was  as  an  officer  of  the  State  Bank,  and  that  his  object  was  to  protect 
the  bank's  interest, — ^viewing  the  actual  agreement  that  was  made 
in  the  light  of  the  relation  of  the  parties  to  the  property  that  the 
evidence  disclosed, — would  make  no  difference  as  to  the  amount  that 
the  plaintiffs  were  bound  to  pay  to  entitle  them  to  a  conveyance  of 
the  property.  Taking,  therefore,  this  contract  as  it  stands,  viewing 
it  in  the  light  of  the  circumstances  that  existed  at  the  time  it  was 
executed,  and  considering  the  evident  object  sought  to  be  attained, 
it  would  seem  that  the  real  intent  was  to  allow  Petchaft  or  the  plain- 
tiffs, as  his  appointees,  an  opportunity  to  redeem  from  the  foreclosure 
sale  by  paying  the  amount  due  upon  the  mortgage  to  the  State  Bank, 
together  with  any  additional  expense  that  the  State  Bank  or  the  dc^ 
fendant  should  be  subjected  to  in  order  to  obtain  a  good  title  to  the 
property.  Turning  to  the  evidence  as  to  the  actual  agreement  be- 
tween the  parties,  this  is  clearly  borne  out  by  the  testimony  of  the 
defendant  Kohn  and  of  Mr.  Lyon,  his  attorney.  Kohn  testifies: 
That  Petchaft  came  to  him,  as  vice  president  of  the  State  Bank,  and 
stated  that  he  (Petchaft)  was  very  anxious  to  redeem  his  house  in 
Madison  street,  which  was  then  about  to  be  sold  under  foreclosure; 
that  he  could  not  take  the  title  to  the  house  either  in  his  own  name 
or  that  of  his  wife,  but  wanted  to  redeem  the  property  and  take  it 
in  the  name  of  Finkel,  who  was  about  to  marry  his  daughter;  that 
he  wanted  to  see  that  the  bank  was  paid,  "and  that  we  could  get  every 
cent  that  was  due  to  us,  and  he  wanted  me  to  bid  up  even  beyond  the 
amount  that  w  as  due  the  bank.  I  told  him  that  I  would  not  do  that, 
unless  we  had  some  security  that  he  would  redeem;  and  he  said  he 
could  not  push  Finkel  for  any  more  money,  because  he  had  already 
loaned  some,  but  that  Finkel  would  give  us  his  note  to  cover  us  foV 
any  damage  that  we  might  sustain,"  and  wanted  Kohn  to  go  to  Lyon's 
office  on  the  day  before  the  sale,  and  make  some  sort  of  an  agreement. 
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That  OD  that  day  Petchaft,  Finkel,  and  Kohn  went  together  to  Mr. 
Lyon's  oflfice,  and  explained  the  matter  to  him;  Lyon  being  at  that 
time  the  attorney  for  the  bank  in  foreclosing  the  mortgage.  Kohn 
told  Lyon  that  he  was  to  draw  an  agreement  by  which  Finkel,  when 
he  took  the  property,  should  pay  the  bank  the  entire  indebtedness, 
and  a  statement  of  such  indebtedness  was  then  made  up.  This  was 
said  in  the  presence  of  Petchaft  and  Finkel,  and  the^  Mr.  Lyon  drew 
the  agreement  which  is  sought  to  be  enforced.  This  testimony  is 
corroborated  by  Mr.  Lyon,  who  testified  that  in  drawing  up  this 
agreement  he  intended  to  express  the  agreement  which  had  been 
entered  into  between  Petchaft  and  Kohn;  that  it  was  done  in  Pet- 
chaft's  presence,  and  with  his  assent,  and  was  then  executed.  That 
this  was  the  agreement  between  the  parties  is  clear.  The  note  to 
be  given  by  the  plaintiffs  for  |500  was  a  rather  clumsy  way  of  pro- 
viding for  the  repayment  to  Kohn  of  the  expenses  of  the  transaction 
in  case  Finkel  ^ould  not  redeem  within  the  time  fixed.  The  testi- 
mony of  Finkel  and  Petchaft,  while  formally  denying  these  allegations 
as  to  the  actual  agreement  made,  is  most  unsatisfactory.  Except 
as  to  mere  denials,  they  contradict  each  other  at  every  material 
point.  Finkel  endeavors  to  make  Petchaft  his  broker,  engaged  in  pro- 
curing for  him  a  cheap  bargain,  for  which  he  was  to  receive  a  commis- 
sion. This  Petchaft  denies.  Finkel  says  that  at  the  time  he  was 
not  engaged  to  Petchaft's  daughter,  and  did  not  contemplate  be- 
coming his  son-in-law.  Petchaft  say§  that  Finkel  at  the  time  was  con- 
templating an  engagement,  and  that  their  relation  was  understood. 
Finkel  insists  upon  it  that  Kohn  was  the  owner  of  the  |10,000  mort- 
gage, and  that  he  (Kohn)  owned  the  property  and  was  selling  it.  But 
at  that  time  the  property  was  owned  by  Petchaft's  wife,  and  it  was 
perfectly  understood  that  neither  Kohn  nor  the  State  Bank  had  any 
interest  in  the  first  mortgage.  Petchaft  knew  that  Kohn  was  the 
vice  president  of  the  bank,  was  acting  for  it,  and  had  dealings  with 
him  in  that  capacity.  From  the  testimony  it  would  seem  clear  that 
Finkel  understood  that  he  was  to  repay  to  Kohn  what  the  latter 
should  pay  for  the  house,  and  that  Kohn  was  to  pay  for  the  house 
the  amount  due  to  the  State  Bank,  notwithstanding  the  evident  en- 
deavor of  Finkel  and  Petchaft  to  gain  an  advantage  over  the  de- 
fendants by  reason  of  the  loose  way  in  which  the  agreement  was 
drawn,  and  the  fact  that  Kohn,  at  the  auction  sale,  bid  less  than  the 
amount  due  the  State  Bank. 

We  think  that  upon  this  testimony  the  referee  might  well  have 
decreed  the  reformation  of  the  agreement  asked  for  by  the  defend- 
ants. The  plaintiffs,  however,  have  persistently  refused,  and  still 
refuse,  to  recognize  the  plain  agreement  between  the  parties,  or  to 
pay  the  amount  due  to  the  State  Bank  upon  the  mortgage  which  had 
been  foreclosed;  repudiating  their  agreement  to  protect  the  defend- 
ants by  paying  to  them  the  amount  due  upon  the  mortgage,  as  a  con- 
dition for  their  right  to  a  conveyance  of  the  property.  They  did  not 
ask  upon  the  trial,  nor  do  they  ask  upon  this  appeal,  a  right  to  a 
conveyance  upon  payment  of  this  amount,  which  we  think  was  clearly 
within  the  contemplation  of  the  parties  at  the  time  the  agreement  was 
made.    A  specific  performance  of  an  agreement  of  this  character  is 

Digitized  by  VjOOQIC 


680  56  NEW  YORK  SUPPLEMENT  (Sop.   Ct. 

And  90  New  York  State  Reporter. 

addressed  to  the  sound  judicial  discretion  of  the  court.  ''Where,  by 
reason  of  circumstances  attending  the  making  of  the  contract,  such  as 
fraud,  accident,  or  mistake,  or  where,  by  reason  of  circumstances  which 
have  intervened  between  the  making  of  the  contract  and  the  bring- 
ing of  the  action,  the  enforcement  of  the  equitable  remedy  would  be 
inequitable,  and  produce  results  not  within  the  intent  or  understand- 
ing of  the  parties  when  the  bargain  was  made,  and  there  has  been 
no  inexcusable  laches  or  inattention  by  the  party  resisting  perform- 
ance in  not  foreseeing  and  providing  for  contingencies  which  have 
subsequently  arisen,  the  court  may  and  will  refuse  to  specifically  en- 
force the  contract,  and  will  leave  the  party  to  his  legal  remedy." 
Gotthelf  V.  Stranahan,  138  N.  Y.  345,  34  N.  E.  286.  "It  is  a  wdl- 
established  principle  relating  to  this  subject  that  specific  performance 
will  never  be  decreed  where  it  would  be  inequitable.  It  is  immaterial 
whether  the  fact  that  it  is  inequitable  arises  from  the  provisions  of 
the  contract,  or  from  external  facts  or  circumstances  which  affect 
the  situation  and  relations  of  the  parties;  for  in  either  case  it  may 
constitute  a  sulBdent  ground  for  a  court  of  equity  to  withhold  this 
peculiar  relief,  and  to  leave  the  parties  to  their  legal  remedy."  Stokes 
V.  Stokes,  155  N.  Y.  581,  50  N.  E.  342. 

We  think  that  in  this  caae  the  judgment  may  well  be  aflSrmed  upon 
the  ground  that  to  specifically  perform  this  contract  as  claimed  by  the 
plaintiffs  would  be  to  violate  the  real  object  that  was  in  the  con- 
templation of  the  parties,  and  would  produce  a  result  not  contem- 
plated by  any  of  them  at  the  tinie  of  the  execution  of  the  agreement, 
and  that  the  court,  in  the  exercise  of  its  judicial  discretion,  properly 
refused  specifically  to  enforce  it,  leaving  the  plaintiffs  to  their  remedy 
at  law  to  recover  any  damage  that  they  have  sustained,  if  any  valid 
contract  with  them  has  been  broken  by  the  defendants,  or  either 
of  them.  The  plaintiffs  were  not  entitled  to  a  judgment  requiring  this 
note  to  be  delivered  up  or  canceled.  It  is  not  alleged  that  any  at- 
tempt has  been  made  by  the  defendants,  or  either  of  them,  to  enforce 
the  note,  or  that  the  plaintiffs  would  not  have  an  ample  defense  to 
the  note  if  any  such  attempt  was  made. 

Upon  the  whole  case,  we  think  that  substantial  justice  has  been 
done  by  the  judgment,  and  that  it  should  be  affirmed,  with  costs*  All 
concur. 


HENDRICKSON  v.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,   1899.) 

1.  MnNICIPALITIES^-LiaHTINCI  CONTRACTS— PbTITIOK—NoTICB  OP    FlLI170. 

A  notice  by  tlie  town  board  that  a  petition  for  lighting  had  been  re- 
ceived is  a  substantial  compliance  with  Laws  1896,  c.  309,  §§  2,  3,  re- 
quiring notice  that  the  petition  h§id  been  filed  with  the  town  clerk. 

2,  Same. 

A  10-year  lighting  contract  made  by  a  vlUage  about  to  be  merged  in 
the  city  of  New  York,  from  which  It  could  derive  no  benefit  prior  to  the 
consolidation,  was  invalid,  as  depriving  the  consolidated  city  of  the  power 
conferred  on  It  by  the  legislature,  in  Greater  New  York  Charter,  §  587. 
to  contract  for  and  regulate  street  lighting. 

Appeal  from  special  term,  Queens  county. 
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Action  by  Peter  G.  Hendrickson  against  the  Jamaica  Electric  Light 
Comi)any  (the  city -of  New  York  impleaded).  There  was  a  judgment 
dismissing  the  complaint  (52  N.  Y.  Supp.  790),  and  plaintiff  and  the 
citv  of  New  York  appeal.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  S.  Cogswell,  for  plaintiff  appellant. 
William  J.  Cair,  for  appellant  city  of  New  York. 
Henry  A.  Monf ort,  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  a  taxpayer's  action,  brought 
to  annul  a  contract  alleged  to  have  been  entered  into  on  the  17th  day 
of  December,  1897,  between  the  town  of  Jamaica  and  the  Jamaica 
Electric  Light  Company,  for  furnishing  electric  lights  to  a  designated 
lighting  district  in  that  town  for  a  period  of  10  years  from  the  date 
of  the  contract.  The  agreement  was  attacked  on  two  grounds:  (1) 
Tbat  the  town  board  had  not  caused  notice  of  the  filing  of  the  petition 
for  lighting  to  be  published,  as  required  by  the  statute  (Laws  1896,  c. 
309,  §§  2,  3);  and  (2)  that,  inasmuch  as  nothing  in  the  way  of  lighting 
the  district  could  be  done  until  after  the  town  of  Jamaica  had  ceased 
to  exist  as  a  separate  municipality  by  virtue  of  its  consolidation  into 
the  city  of  New  York,  the  town  board  had  no  power  to  enter  into  a 
contract  which  should  bind  the  new  city  for  a  period  of  10  years. 

Instead  of  publishing  notice  that  the  petition  for  lighting  had  been 
filed  with  the  town  clerk,  the  town  board  published  notice  that  it 
had  received  the  petition.  In  the  opinion  written  by  the  learned 
judge  at  special  term,  it  was  held  that  this  notice  was  broad  enough 
to  be  a  substantial  compliance  with  the  statute.  In  this  conclusion 
we  concur. 

As  to  the  second  point, — that  the  lighting  contract  could  have  no 
validity  after  January  1,  1898,  when  the  corporate  life  of  the  town 
of  Jamaica  terminated, — he  did  not  feel  that  he  should  go  into  it,  as  it 
was  not  argued  at  the  bar,  and  no  precedents  had  been  cited  touching 
it,  saying,  ^Xet  it  await  diligent  preparation  and  careful  argument." 
The  point  was  necessarily  passed  upon,  however,  favorably  to  the 
validity  of  the  contract,  by  the  direction  of  judgment  dismissing  the 
complaint;  and,  indeed,  it  was  expressly  determined  by  th6  second 
conclusion  of  law,  which  declared: 

**That  the  said  lighting  district  was  established,  and  the  said  contract  made, 
by  said  town  board,  pursuant  to  law,  and  that  the  establishment  of  said 
district  and  the  said  contract  are  in  all  respects  valid  and  legal." 

As  we  are  constrained  to  differ  from  the  decision  actually  made  by 
the  learned  special  term  judge  in  regard  to  this  branch  of  the  case, 
we  have  deemed  it  proper  to  point  out  clearly  that  the  question  which 
it  involved  was  merely  suggested,  without  being  argued,  before  him. 
We  can  find  no  manifestation  in  the  Greater  New  York  charter  of 
any  intention  on  the  part  of  its  framers  to  empower  existing  munici- 
palities which  should  be  included  in  the  consolidation  to  exercise 
legislative  authority,  or  enter  into  contracts  which  should  have  no 
effect  whatever  until  the  Greater  New  York  came  into  existence. 
The  contract  in  question  could  by  no  possibility  be  of  any  benefit  to 
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the  town  of  Jamaica,  or  to  the  people  of  the  lighting  district  to  which 
it  related  while  Jamaica  remained  a  tow^n.  In  the  present  case  there 
was  no  obligation  to  furnish  anj  light  until  April  15,  1898.  The 
action  appears  to  have  been  tried  upon  the  pleadings,  as  there  is  no 
evidence  in  the  record;  and  the  answer  of  the  city  of  New  York 
expressly  alleges  that  no  steps  were  taken  to  perform  the  contract 
until  after  the  town  of  Jamaica  had  ceased  to  exist,  on  the  1st  day 
of  January,  1898. 

Under  section  587  of  the  Greater  New  York  charter,  contracts  for 
lighting  the  streets  and  parks  are  to  be  made  for  the  term  of  one  year: 

''Separate  contracts  shall  be  made  for  such  Ughting  In  each  of  the  boroughs 
of  the  city  of  New  York,  or  in  such  subdivisions  of  the  city  as  may  appear 
to  the  board  of  public  improvements  and  the  municipal  assembly  to  be  for 
the  best  Interests  of  said  city.  The  number,  kind,  and  location  of  lights  to 
be  furnished  under  each  of  said  contracts  shall  be  determined  and  prescribed 
by  the  commissioner  of  public  buildings,  lighting  and  supplies." 

By  making  the  contract  in  question  here,  the  town  board  of 
Jamaica  sought  to  nullify  this  grant  of  power;  and  the  contract,  if 
valid,  would  nullify  it,  not  merely  as  incidental  to  some  benefit  accru- 
ing thereunder  to  the  town  of  Jamaica  prior  to  consolidation,  but  by 
its  force  as  an  agreement  w^hich  could  be  of  no  benefit  to  the  popula- 
tion of  the  lighting  district  until  after  the  territory  had  become  a 
part  of  the  Greater  New  York.  In  other  words,  the  contract  could 
have  no  practicable  effect  on  the  town  of  Jamaica  until  after  tliat 
town  should  be  comprised  within  the  consolidated  city;  and  its  only 
effect  thereafter,  if  valid,  would  .be  to  restrict  and  limit  the  poweV 
of  the  municipal  authorities  of  the  Greater  New  York  in  respect  to 
the  lighting  of  that  part  of  the  city  for  a  period  of  10  years  after 
consolidation,  and  impose  upon  the  city  the  obligation  of  paying  for 
such  lighting  at  a  rate  fixed  by  the  town  board.  Municipal  corpora- 
tions "may  make  authorized  contracts,  but  they  have  no  power,  as  a 
party,  to  make  contracts  or  pass  by-laws  which  shall  cede  away,  con- 
trol, or  embarass  their  legislative  or  governmental  powers,  or  which 
shall  disable  them  from  performing  their  public  duties."  1  Dill. 
Mun.  Corp.  (4th  Ed.)  §  97.  It  would  seem  to  be  equally  true  that  a 
municipal  corporation  just  about  to  merge  its  individuality  into  an- 
other and  larger  corporate  entity  may  not  make  a  contract  from 
which  it  can  derive  no  benefit  during  its  independent  existence,  and 
which  would  deprive  its  successor  of  a  portion  of  the  power  expressly 
granted  to  that  successor  by  the  legislature. 

The  decision  of  this  court  in  the  case  of  People  v.  York,  33  App. 
Div.  573,  53  N.  Y.  Supp.  947,  is  not  in  conflict  with  the  views  which 
have  been  expressed.  There  six  months  were  to  elapse  between  the 
creation  of  the  police  force  of  College  Point  and  the  absorption  of 
that  village  into  the  Greater  New  York;  and  during  that  period  the 
village  received  the  benefit  afforded  by  the  additional  police  protec- 
tion which  had  been  provided  for.  It  is  perfectly  plain  in  the  present 
case,  however,  that  in  the  fortnight  which  elapsed  between  the  execu- 
tion of  the  contract  in  question  and  the  termination  of  the  existence 
of  Jamaica  as  a  town,  no  benefit  whatever  could  accrue  or  did  accrue* 
to  the  lighting  district.     The  whole  undertaking  was  prospective,  and 
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could  have  no  effective  operation  until  after  consolidation.  It  was 
an  effort  on  the  part  of  the  town  board  to  do  that  which,  we  think, 
they  possessed  no  authority  to  do  under  well-established  principles  of 
pablic  policy  which  condemn  such  contracts  as  void. 

For  these  reasons,  we  think  the  judgment  should  he  reversed.  In 
n^aking  this  direction  it  is  not  necessary  to  determine  whether  the 
city  of  New  York,  coming  in  as  a  defendant  in  a  taxpayer's  action, 
and  asking  afl8rmative  relief,  stands  in  the  same  position  as  the  plain- 
tiff himself.  The  complaint  herein  is  broad  enough  to  entitle  the 
plaintiff  to  relief  on  the  same  ground  as  that  chiefly  relied  upon  by 
the  city,  to  wit,  a  want  of  power  on  the  part  of  the  town  board  to 
enter  into  a  contract  which  could  only  become  practically  operative 
after  the  town  of  Jamaica  ceased  to  exist. 

Judgment  reversed,  and  judgment  directed  for  plaintiff,  with  costs.  All 
concur. 


iSS  App.  Dlv.  146.) 

FRIEDLANDER  v.  NEW  YORK  PLATE-GLASS  INS.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1899.) 

1.  QUARAKTY— AsSIGNABILrrV  OF  CONTRACT. 

A  guaranty  of  payment  for  goods  to  be  furnished  by  the  guarantee 
to  a  person  named  is  not  assignable. 

2.  Same — Construction— Scopb. 

Under  a  guaranty  of  payment  for  goods  to  be  furnished  by  a  certain 
firm  to  a  third  person,  the  guarantor  is  not  liable  for  goods  furnished 
such  person  by  one  of  the  former  partners  after  dissolution  of  the  firm. 
S.  Same— Extension  by  Parol— Statute  op  Frauds. 

A  written  guaranty  of  payment  for  goods  to  be  furnished  by  a  firm 
to  a  person  cannot  be  extended  by  parol  to  include  goods  furnished  by 
the  partner  remaining  after  dissolution  of  the  firm. 

4.  Same- Estoppel. 

One  who  guaranties  payment  for  goods  furnished  by  a  firm  to  a  person 
cannot,  by  parol  admissions,  estop  himself  from  denying  liability  for 
goods  furnished  by  the  remaining  partner  after  dissolution. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Joseph  B.  Friedlander  against  the  New  York  Plate- 
Glass  Insurance  Company.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    AiBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTER 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

George  H.  Epstein,  for  appellant 
Harold  Nathan,  for  respondent. 

PATTERSON,  J.  Prom  a  judgment  entered  upon  a  dismissal  of 
the  complaint  in  an  action  brought  upon  a  written  guaranty,  this 
appeal  is  taken.  On  the  25th  of  February,  1896,  the  defendant,  a 
corporation,  delivered  to  the  firm  of  Friedlander  &  Greene,  of  which 
the  plaintiff  was  a  member,  a  letter  signed  by  the  secretary  of  the 
defendant,  in  which  it  was  stated  that  the  defendant  would  guaranty, 
to  the  extent  of  $1,500,  the  payment  of  bills  for  glass  that  should 
be  bought  by  one  Edelman  from  the  firm  mentioned.    It  was  shown 
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upon  the  trial  that  the  letter  of  guaranty  was  lost,  and  its  contents 
were  proven  orally.  It  appeared  in  evidence  that  the  firm  of  Fried- 
lander  &  Greene  was  dissolved  on  the  18th  day  of  March,  1896. 
Friedlander  sues  in  his  individual  right,  and  in  the  complaint  it  is 
alleged  that  between  the  25th  of  February  and  the  27th  of  July, 
1896,  in  reliance  upon  the  defendant's  guaranty,  the  plaintiff  sold 
and  delivered  to  Edelman  plate  and  other  glass  to  a  large  amount, 
and  that,  on  the  day  last  named,  there  was  a  balance  remaining  due 
of  11,922.77,  which  Edelman  had  neglected  to  pay  after  demand, 
and  that,  therefore,  the  defendant  was  liable  upon  its  guaranty  to 
the  full  amount  thereof. 

On  the  trial  the  court  allowed  the  plaintiff  to  amend  his  com- 
plaint by  inserting  an  allegation  that,  upon  the  dissolution  of  the 
firm  of  Friedlander  &  Greene,  the  guaranty  was  assigned  to  the  plain- 
tiff. It  is  not  seriously  insisted  on  this  appeal  that  any  right  was 
acquired  by  Friedlander  under  the  assignment  of  this  guaranty. 
Obviously,  it  was  not  assignable.  From  its  terms,  as  disclosed  in 
the  evidence,  it  was  a  direct  guaranty  of  the  defendant  corpora- 
tion to  the  firm  of  Friedlander  &  Greene.  There  was  nothing  which 
made  it  either  assignable  or  negotiable  or  transferable.  The  liabil- 
ity of  a  guarantor  is  strictissimi  juris,  which  means  that  it  shall 
not  extend  beyond  the  precise  stipulations  of  the  guaranty.  Smith 
V.  MoUeson,  148  N.  Y.  241,  48  N.  E.  669.  The  trial  judge  dismissed 
the  complaint,  evidently  on  the  ground  that,  inasmuch  as  the  con- 
tract was  made  with  Friedlander  &  Greene,  it  did  not  extend  to  the 
merchandise  sold  by  Friedlander  to  Edelman  after  the  dissolution 
of  the  firm  of  Friedlander  &  Greene,  on  the  18th  of  March,  1896, 
and  therefore  could  not  be  made  to  cover  the  balance  which  was 
due  on  Edelman's  account  with  that  firm  in  July,  1896.  The  ruling 
of  the  court  in  this  regard  was  right.  The  dissolution  of  the  firm 
discharged  the  defendant's  further  liability  on  the  guaranty.  Pen- 
oyer  v.  Watson,  16  Johns.  100.  The  case  cited  was  decided  on  what 
was  held  in  Myers  v.  Edge,  7  Term  R  254,  and  Spencer,  J.,  says, 
referring  to  that  case: 

**There  a  letter  of  credit  was  directed  to  the  house  of  A.,  B.  &  Co.,  prom- 
ising to  pay  for  goods  to  be  furnished  to  D.  The  goods  were  furnished 
after  A.,  one  of  the  partners,  had  withdrawn  from  the  partnership,  and  the 
guarantor  was  held  not  to  be  liable.  This  court  has  recognized  the  law  of 
that  case  in  Walsh  v.  Bailie,  10  Johns.  180;  and  in  Kobbins  v.  Bingham,  4 
Johns.  476,  we  held  that  the  surety  could  not  be  bound  beyond  the  scope  of 
his  engagement." 

The  case  of  Penoyer  v.  Watson,  snpra,  is  frequently  referred  to 
as  authority  J  but  it  is  claimed  that  the  proof  in  the  record  before 
us  shows  peculiar  circumstances  which  render  the  rule  announced 
in  that  case  inapplicable  here.  For  instance,  it  is  said  that  after 
the  dissolution  of  the  firm,  and  while  Edelman  was  purchasing  goods 
of  Friedlander,  there  was  a  correspondence  between  the  latter  and 
the  defendant  concerning  the  extent  and  obligation  of  this  guaranty; 
but  it  will  be  observed  that  all  that  correspondence  emanating  from 
the  plaintiff  is  signed  "Friedlander  &  Greene,"  and  the  defendant's 
answers  are  directed  to  "Friedlander  &  Qreene,"  down  to  as  late  a 
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date  as  July  30,  1896.  There  is  nothing  in  that  correspondence 
making  the  guaranty  individual  as  to  Friedlander.  It  is  also 
claimed  by  the  plaintiff  that,  in  certain  conversations  with  one 
Danziger,  the  president,  and  White,  the  secretary,  those  persons  in 
some  way  recognized  or  admitted  the  guaranty  as  one  running  in 
favor  of  Friedlander  individually.  But  the  liability  sought  to  be 
enforced  here  is  a  corporate  liability.  Neither  of  these  persons  had 
a  right  to  extend  by  parol  that  guaranty  beyond  its  terms,  so  as  to 
vary  an  obligation  binding  upon  the  defendant.  They  could  not 
make  a  new  guaranty  by  parol,  for  that  would  have  been  contrary 
to  the  statute.  They  could  not  extend  the  terms  of  the  original 
guaranty  by  parol,  nor  could  their  declarations  raise  an  estoppel 
against  the  corporation  by  reason  of  the  nature  of  the  contract. 

This  is  not  to  be  confounded  with  that  class  of  cases  in  which 
it  has  been  held  that  when,  at  the  time  of  the  execution  of  a  written 
guaranty,  it  is  within  the  intention  of  the  parties  that  it  shall  be 
in  favor  of  some  one  not  specifically  named  or  misdescribed  in  the 
writing,  it  may  be  enforced  by  such  unnamed  person.  That  was 
the  case  in  Beakes  v.  Da  Cunha,  126  N.  Y.  296,  27  N.  E.  251,  which 
distinguished  Barnes  v.  Barrow,  61  N.  Y.  39.  In  the  case  before 
as  the  defendant's  obligation  was  expressly  to  the  co-partnership. 
That  co-partnership  was  dissolved,  and  with  that  dissolution  the 
operation  of  the  guaranty  ended.  It  was  not  assignable  nor  trans- 
ferable, and  no  new  right  based  upon  it  in  favor  of  the  plaintiff 
as  against  the  defendant  was  created- 

The  judgment  appealed  from  must  be  affirmed,  with  costs.  All 
concur;  VAN  BRUNT,  P.  J.,  in  result. 


WARNER  V.  BARTLB. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1899.) 

Justice's  J udgmekt— Limitations. 

A  justice's  judgment,  which  from  the  time  of  filing  in  the  county  cleric's 
oflice  becomes  a  "judgment  of  the  county  court,"  as  provided  by  Ck>de 
Proc.  §  63,  is  a  statutory  judgment  of  the  county  court  only,  and  not 
one  rendered  therein  so  as  to  be  subject  to  the  20-year  limitation  appli- 
cable to  actions  on  judgments  "rendered  in  a  court  of  record." 
,  Same— Bar— Removal. 

Where  the  6-year  limitation  had  run  against  a  justice's  judgment 
docketed  in  the  county  clerk's  office,  the  bar  was  not  removed  by  Laws 
1894,  c.  307,  subsequently  enacted,  making  judgments  so  docketed  sub- 
ject to  the  20-year  limitation  provided  for  judgments  rendered  in  a  court 
of  record. 
.  Same— Execution— Action— Special  Proceeding. 

An  execution  on  a  judgment  is  neither  an  action  nor  a  special  pro- 
ceeding, and  hence  a  statute  might  properly  authorize  its  issuance  after 
an  action  on  the  judgment  was  barred  by  limitations. 
.  Same— Judgment— Limitations— Prior  Statute— Application. 

A  judgment  is  subject  to  the  existing  statute  of  limitations  relating 
thereto,  since  such  statute  affects  the  remedy  thereunder,  and  hence 
former  statutes  are  no  further  applicable  than  the  saving  clause  of  a  new 
statute  makes  them  so. 
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5.  Same— Change. 

The  legislature  may  change  limitations  relating  to  Judgments,  provid- 
ing it  allows  a  reasonable  time  for  judgment  creditors  to  pursue  rem- 
edies not  barred  by  the  former  statute. 

6.  Same— Remedies  under  Former  Statute— Time  to  Pursue. 

An  allowance  of  two  years  to  Judgment  creditors  to  pursue  remedies, 
not  barred  by  a  former  statute  of  limitations,  made  in  the  enactment  of 
a  new  one,  is  reasonable. 

Appeal  from  surrogate's  court,  Chenango  county. 

Petition  by  Jerome  S.  Warner,  as  administrator  of  Stebbins  Warner, 
deceased,  against  Marcia  S.  Bartle,  as  administratrix  of  David  W. 
Bartle,  deceased,  for  a  decree  directing  defendant  to  pay  a  judgment 
against  her  decedent  in  favor  of  plaintiff's  decedent.  From  a  decree 
dismissing  the  petition  without  prejudice  (50  N.  Y.  Supp.  940),  plain- 
tiff appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT 
NAM,  and  MERWIN,  JJ. 

James  H.  Stevens,  for  appellant. 
Samuel  S.  Stafford,  for  respondent 

LANDON,  J.  This  is  a  special  proceeding.  CJode  Civ.  Proe.  §§ 
2516,  2517, 3334 ;  In  re  Miller,  70  Hun,  61, 23  N.  Y.  Supp.  1104.  It  was 
commenced  December  3,  1897,  under  section  2722,  before  the  surro- 
gate of  Chenango  county,  to  compel  the  administratrix  of  the  estate 
of  the  judgment  debtor  to  pay  a  judgment  rendered  in  favor  of  the 
appellant's  intestate  in  a  justice's  court  of  Steuben  county  April  16. 
1877,  for  f  150.63,  a  transcript  whereof  was  ffied  and  the  judgment 
docketed  in  the  clerk's  office  of  that  county  May  10, 1880.  The  judg- 
ment was  docketed  in  Chenango  county  January  15,  1890,  upon  filinj? 
a  transcript  thereof  from  the  Steuben  countv  clerk.  The  judgment 
has  not  been  paid,  and  no  execution  was  ever  issued  thereon.  The 
personal  estate  of  the  judgment  debtor  is  ample  to  pay  it,  without 
injuriously  affecting  the  rights  of  others  equal  or  prior  in  equality. 
January  28,  1897,  the  Steuben  county  court,  upon  notice  to  the  judg- 
ment debtor,  and  after  hearing  his  counsel  in  opposition,  ordered  tha  r 
execution  issue  thereon  to  the  sheriff  of  Chenango  county,  or  any 
other  county  in  which  the  transcript  thereof  had  been  filed  and  judj; 
ment  docketed,  upon  filing  a  certified  copy  of  such  order  in  sucli 
county.  The  order  was  duly  filed,  but  the  judgment  debtor  died 
February  3,  1897,  before  execution  was  issued.  The  respondent  was 
appointed  administratrix  of  the  judgment  debtor  February  18,  1897, 
and  this  application,  under  section  2722,  could  not  be  made  until  six 
months  thereafter.  It  is  based  upon  a  petition  reciting  the  above 
facts.  The  administratrix,  by  her  answer,  alleges  the  statute  of 
limitations,  and  thereupon  alleges,  in  the  words  of  the  section,  "that 
it  is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal,"  and 
therefore  denies  its  validity. 

We  think  the  decree  appealed  from  should  be  affirmed.  The  judg- 
ment was  "rendered  in  a  court  not  of  record";  and  as  the  law  was 
up  to  the  amendments  of  sections  376,  382,  and  3017,  in  1804  (Laws 
1894,  c.  307),  an  action  could  not  be  commenced  upon  it  after  six 
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years  fi'om  the  date  it  was  rendered,  notwithstanding  its  docket  in 
the  county  clerk's  office.  Dieffenbach  v.  lioch,  112  N.  Y.  621,  20  N. 
E.  560.  The  appellant  contends  that,  under  section  63  of  the  former 
Code,  by  the  docketing  of  the  judgment  in  the  Steuben  county  clerk  s 
oflBce  in  1880  it  became  "from  that  time  a  judgment  of  the  county 
court,"  and  therefore  the  20-years  statute  of  limitations  governing 
judgments  of  the  county  court  applies.  We  are  compelled  by 
Dieffenbach  v.  Roch,  which  relates  to  a  like  judgment  rendered  in 
1875,  and  docketed  the  same  year  (2  years  earlier  ^an  the  one  before 
us),  to  hold  that  it  was  a  statutory  judgment  of  the  county  court,  and 
not  one  rendered  therein,  and  that,  therefore,  the  6-years  limitation 
applies.  The  same  limitation  applies  to  a  special  proceeding.  Code 
Civ.  Proc.  §  414;  In  re  Depuy  (Sup.)  8  N.  Y.  Supp.  229.  The  amend- 
ments in  1894  above  referred  to  placed  judgments  rendered  in  a 
justice's  court,  when  duly  docketed  as  county  court  judgments,  within 
the  20-years  limitation.  Raphael  v.  Mencke,  28  App.  Div.  91,  50  N. 
Y.  Supp.  920.  But  as  the  6  years  had  already  run  since  the  judg- 
ment was  rendered,  and,  indeed,  before  it  was  docketed  in  Chenango 
county,  a  subsequent  change  in  the  statute  would  not  remove  the 
bar.      Shriver  v.  Shriver,  86  N.  Y.  580;  Davidson  v.  Horn,  47  Hun,  53. 

We  are  cited  to  cases  in  which  executions  upon  such  judgtnents 
to  which  the  amendments  of  1894  did  not  apply  had  been  directed 
to  issue  more  than  6  years  after  they  were  rendered.  Becker 
V.  Porter,  17  App.  Div.  183,  45  N.  Y.  Supp.  296;  Raphael  v.  Mencke, 
supra,  and  cases  there  cited.  They  follow  Waltermire  v.  Westover, 
14  N.  Y.  16,  which  holds  that  the  judgment  may  be  valid  as  a  lien, 
though  barred  by  the  statute  of  limitations,  if  such  is  the  purport  of 
the  respective  statutes.  A  statute  of  limitations  does  not  pay  a 
debt,  but  it  bars  the  particular  remedies  which  it  forbids.  It  may 
be  so  framed  as  to  impair  the  obligation  of  the  contract,  although 
it  purports  to  affect  the  remedy  only.  Bronson  v.  Kinzie,  1  How. 
311.  Hence  it  must  be  strictly  construed,  and  also  because  it  is  in 
derogation  of  the  common  law.  An  execution  is  neither  an  action 
nor  a  special  proceeding,  and  therefore  the  statute  might  authorize 
its  issue  any  time  within  the  20  years,  notwithstanding  the  6-year8 
statute  of  limitation.  No  doubt,  this  was  an  incongruity.  The 
iimendments  of  1894  tend  to  remove  it.  Hence  the  cases  relating  to 
executions  do  not  necessarily  conflict  with  those  relating  to  actions 
and  special  proceedings.  And  hence,  also,  the  order  of  the  Steuben 
county  court  made  in  1897,  directing  that  an  execution  issue,  is  not 
an  adjudication  that  an  action  or  special  proceeding  will  lie. 

The  judgment  was  rendered  before  the  present  Code  took  effect, 
but,  as  the  statute  of  limitations  affects  the  remedy,  the  remedy  must 
be  pursued  under  existing  statutes,  and  former  statutes  affecting 
remedies  are  no  further  applicable  than  the  saving  clauses  of  the 
new  statutes  make  them  so.  Acker  v.  Acker,  81  N.  Y.  143.  Sub- 
division 3  of  section  414  is  here  such  saving  clause.  It  has  been 
construed  as  continuing  the  statutes  of  limitation  existing  when  the 
new  Code  took  effect  for  2  years  thereafter  in  favor  of  parties  then 
having  causes  of  action,  but  not  as  extending  the  periods  of  limita- 
tion prescribed  by  such  superseded  statutes  for  2  years  longer.     Viets 
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Y.  Bank,  101  N.  Y.  563,  5  N.  E.  457.  Assuming  that,  under  section 
90  of  the  old  Code,  the  20-year8  lintitation  applied  to  this  judgment, 
it  was  competent  for  the  legislature  to  change  the  limitation,  pro- 
vided it  allowed  a  reasonable  time  for  the  judgment  creditor  to  pur- 
sue his  remedy.  Two  years  were  given,  and  that  was  a  reasonable 
time.  McGahey  v.  Virginia,  135  U.  S.  704,  10  Sup.  Ct.  972;  People 
V.  Turner,  117  N.  Y.  227,  23  N.  E.  10^2. 
Decree  aflSrmed,  with  costs.     All  concur. 


COHEN  V.  BERLIN  &  JONES  ENVELOPE  CO.  et  al. 
(Supreme  Court,  AppeUate  Division,  Second  Department.    March  7,  1899.) 

L  OowTaACTS— Restraint  of  Trade— Pre vbntion  of  Competition. 

Manufacturers  of  envelopes  made  an  agreement  with  another  envelope 
manufacturer  by  which  they  agreed  to  purchase  from  him,  at  prices 
to  be  fixed  from  time  to  time  by  the  former,  a  stated  quantity  of  goods 
manufactured  by  him  during  a  stated  period,  and  he  agreed  that  during 
such  time  he  would  not  seU  to  others  at  a  less  price.  At  the  time  of 
making  the  contract  the  business  of  manufacturing  envelopes  was  de- 
moralized through  excessive  competition,  and  goods  were  being  sold  at 
les^  than  cost.  Nineteen  other  concerns  throughout  the  country  en- 
gaged in  manufacturing  envelopes  were  not  parties  to  the  agreement, 
and  their  goods  were  in  competition  with  those  of  the  contracting  par- 
ties. The  amount  of  envelopes  to  be  furnished  under  the  contract  was 
the  fuU  capacity  of  the  manufacturer's  plant,  and  he  had  never  been 
able  to  sell  that  quantity  before.  It  did  not  appear  that  the  purchasing 
'  manufacturers  were  in  a  position  to  fix  prices  that  would  produce  more 
than  a  reasonable  profit.  Bdd,  that  the  contract  was  not  void  as  in 
restraint  of  trade,  or  as  preventing  competition. 

9l  Samr—Estoppel— Parties  in  Pari  Delicto. 

Where  manufacturers  required  another  manufacturer  to  enter  Into  an 
agreement  with  them  for  enhancing  the  price  of  their  Joint  products, 
through  fear  of  subjecting  the  latter  to  a  ruinous  competition,  they  can- 
not say,  as  against  him,  that  the  agreement  is  against  public  policy,  since 
he  was  not  in  pari  delicto. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  J.  Cohen  against  the  Berlin  &  Jones  Envelope 
Company,  impleaded  with  others,  for  damages  for  breach  of  a  con- 
tract. From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  the  company  appeals.  Transferred  from  First  to  Second 
department.    Aflflrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Robert  Thome  (Robert  W.  De  Forest,  on  the  brief),  for  appellant. 
Samuel  Untermyer  (Louis  Marshall,  on  the  brief),  for  respond- 
ent. 

HATCH,  J.  The  contract  which  is  the  subject  of  this  action  was 
reviewed  by  the  appellate  division  in  the  First  department  upon 
a  demurrer  interposed  to  the  plaintiff's  complaint;  and  the  court 
held,  in  affii'mance  of  the  court  at  special  term,  that  it  did  not 
appear  upon  the  face  of  the  contract  that  it  was  illegal  as  being  in 
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restraint  of  trade,  or  for  any  other  reason.  Cohen  v.  Envelope  Co., 
9  App.  Div.  425,  41  N.  Y.  Supp.  345.  We  think  that  the  determina- 
tion of  the  court  upon  such  review  was  correct,  and  have  no  hesita- 
tion in  adopting  the  doctrine  therein  announced!  Upon  this  appeal 
it  is  insisted  that,  even  though  the  former  decision  be  correct,  yet  the 
evidence  given  on  the  trial  establishes  that  the  contract  is  not 
enforceable,  as  it  was  entered  into  for  the  purpose  of  stifling  com- 
petition, enhance  prices,  and  restrain  production.  In  support  of 
this  contention  the  defendants  mainly  rely  upon  three  cases  decided 
by  the  court  of  appeals:  People  v.  Milk  Exchange,  145  N.  Y.  267, 
39  N.  E.  1062;  Judd  v.  Harrington,  139  N.  Y.  105,  34  N.  E.  790,-  and 
People  V.  Sheldon,  139  N.  Y.  251, 34  N.  E.  785.  The  first  two  of  these 
cases  determined  that  the  contracts  there  under  consideration  were 
void,  as  matter  of  law,  for  the  reason  that  they  were  inimical  to 
trade  and  commerce,  and  therefore  infringed  upon  the  public  policy 
of  the  state.  In  both  the  facts  were  conceded,  and  in  both  the  court 
disposed  of  the  question  as  one  of  law.  The  third  case  was  prose- 
cuted by  an  indictment  for  conspiracy,  and  the  court  held  that  the 
contract  was  inimical  to  trade  and  commerce,  and  upon  proof  of 
overt  acts  under  it  the  defendants  were  properly  convicted.  The 
rule  of  law  established  by  these  cases  is  the  same,  and  may  be 
stated  to  be  that  where  the  agreement  deals  with  an  article  of 
prime  necessity  to  the  people,  seeking  through  its  terms  to  pre- 
vent competition  in  trade  therein  and  control  the  market  price  of 
the  article,  it  invades  the  sanctity  of  a  sound  public  policy,  and  is 
therefore  void.  The  test  of  such  an  agreement  is  not  what  has  been, 
but  what  may  be,  done  thereunder;  and,  if  it  may  operate  to  the 
hurt  of  trade  and  to  the  prejudice  and  injury  of  the  public,  it  falls 
under  condemnation.  These  cases,  however,  do  not  hold  that  all 
contracts  in  restraint  of  trade  are  void,  nor  is  such  rule  the  law. 
Agreements  which  have  for  their  purpose  the  realization  of  a  fair 
price  for  the  product  manufactured  and  sold  do  not  contravene  any 
rule  of  public  policy,  even  though  in  some  respects  they  operate 
in  restraint  of  trade.  In  the  Sheldon  Case,  139  N.  Y.  263,  34  N.  E. 
789,  it  was  said  by  Judge  Andrews: 

"The  obtaining  by  dealers  of  a  fair  and  reasonable  price  for  what  they 
sell  does  not  seem  to  contravene  public  policy,  or  to  work  an  injury  to  indi- 
viduals. On  the  contrary,  the  general  interests  are  promoted  by  activity  in 
trade,  which  cannot  permanently  exist  without  reasonable  encouragement 
to  those  engaged  in  it  Producers,  consumers,  and  laborers  are  alike  bene- 
fited by  healthful  conditions  of  business." 

The  distinction  between  the  two  classes  of  contracts  is  admirably 
stated  by  Judge  Gray  in  Leslie  v.  Lorillard,  110  N.  Y.  519,  533,  18  N. 
E.  366,  where  the  learned  judge  says: 

"When,  therefore,  the  provisions  of  agreements  in  restraint  of  competition 
tend  beyond  measures  for  self-protection,  and  threaten  the  public  good  in  a 
distinctly  appreciable  manner,  they  should  not  be  sustained.  The  apprehen- 
sion of  danger  to  the  public  interests,  however,  should  rest  on  evident  grounds, 
and  courts  should  refrain  from  the  exercise  of  their  equitable  powers  in 
Interfering  with  and  restraining  the  conduct  of  the  affairs  of  Individuals  or 
of  corporations,  unless  their  conduct,  in  some  tangible  form,  threatens  the 
welfare  of  the  public." 
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This  doctrine  is  abundantly  supported  in  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  13  N.  E.  419;  Vinegar  Co.  v.  Foehrenbach,  148  N.  Y.  58, 
42  N.  E.  403;  Drake  v.  Siebold,  81  Hun,  178,  30  N.  Y.  Supp.  697; 
and  Matthews  v.  Associated  Press,  61  Hun,  199,  15  N.  Y.  Supp.  887. 
There  is  nothing  in  the  Penal  Code  or  in  the  statutes  of  the  state 
to  which  our  attention  has  been  invited  which  adds  anything  to  the 
strength  of  the  doctrine  announced  in  the  cases  first  cited,  or  which 
subtracts  anything  from  the  force  of  the  litigation  placed  thereon 
by  the  cases  last  cited.  The  line  of  demarkation  between  the  cases 
is  reasonably  plain,  and  it  only  remains  to  see  into  which  class  this 
case  falls. 

We  have  already  seen  that  the  contract,  upon  its  face,  does  not 
merit  condemnation.  Has  the  testimony  in  the  case  aided  to  that 
end?  It  appeared  upon  the  trial  (at  least,  for  all  purposes  essential 
to  support  the  verdict  of  the  jury)  that  the  business  in  which  the 
plaintiff  was  engaged  had  fallen  to  a  low  ebb.  To  use  the  language 
of  one  of  the  witnesses  for  the  defendants: 

•*Tlie  competition  In  the  wholesale  trade  was  very  close  and  severe.  Goods 
were  being  sold  In  New  York  by  Eastern  manufacturers  less  than  could  be 
produced  by  New  York  manufacturers.  Goods  were  sold  In  Philadelphia 
and  in  other  places  less  than  they  could  be  produced  and  make  a  profit  by 
the  local  manufacturers." 

And  he  further  stated  that  the  trade  was  in  such  a  demoralized 
condition  that  it  was  a  question  of  bankruptcy  or  combination  vrith 
many  of  them ;  that  goods  were  selling  below  what  it  cost  to  produce 
them,  and  that  the  formation  of  the  Standard  Envelope  Company 
was  necessary  as  a  measure  of  protection  against  ruinous  competi- 
tion; that  the  purpose  of  the  agreement  was  to  give  the  people 
engaged  in  the  business  a  living  profit,  and  was  not  to  strangle  com- 
petition, or  enhance  prices  beyond  a  point  where  a  fair  manufacturer's 
profit  could  be  obtained;  that  at  this  time  there  were  plenty  of  people 
engaged  in  this  business  who  were  not  related  to  the  Standard 
Envdope  Company,  either  by  contract  or  otherwise,  but  were  in 
competition  with  it,  and  could  keep  the  price  within  the  range  of  fair 
dealing.  In  this  connection  it  appeared  that  there  were  19  other 
concerns  doing  business  in  various  parts  of  the  country  that  were 
more  or  less  in  competition  with  the  parties  to  this  contract.  It  is 
true  that  some  of  the  witnesses  for  the  defendants  stated  that  the 
contracting  parties  did  not  regard  these  people  as  competitors,  but 
it  is  equally  true  that  the  character  of  the  business  carried  on  by 
them  showed  that  they  were  all  more  or  less  competitors,  and  some 
of  them  were  shown  to  be  substantial.  There  was  substantive  tes- 
timony, therefore,  to  show  that  the  purpose  of  the  contract  was  not 
to  stifle  competition  or  to  unduly  increase  prices,  and  the  conditions 
were  such  that  the  operation  of  the  contract  could  not  produce,  in 
an  appreciable  degree,  injury  to  the  public.  At  least,  the  jury  were 
authorized  so  to  find. 

It  is  insisted  that  the  clause  of  the  contract  whereby  the  plaintiff 
was  to  furnish  250,000  envelopes  daily  was  not  a  sale,  and  was  not 
intended  to  be,  and,  as  the  proof  shows  that  no  envelopes  were  deliv- 
ered under  it,  it  is  conclusive  of  such  fact.    It  is  apparent  that  the 
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number  contracted  to  be  sold  was  the  full  capacity  of  the  manufactory. 
The  plaintiff  had  never  been  able  to  sell  this  number  of  envelopes; 
BO  the  contract  did  not  operate  in  restraint  of  production.  The  plain- 
tiff bound  himself  absolutely  to  deliver  upon  demand  these  envelopes 
in  this  volume,  and  it  cannot  be  said  that  because  they  were  not  de- 
manded the  obligation  of  the  contract  was  less,  or,  because  they  were 
not  so  demanded,  that  the  public  could  suffer  thereby.  The  plaintiff 
was  not  bound  to  manufacture  under  the  contract  to  the  whole  extent 
of  his  capacity,  unless  required;  and  it  does  not  appear  that  the  trade, 
either  before  or  subsequent  to  the  execution  of  the  contract,  demanded 
this  quantity  of  envelopes,  either  at  the  scheduled  price,  or  any  price 
at  which  they  had  previously  sold.  If  the  arranf^ement  were  car- 
ried out,  it  might  well  have  been  expected  that  the  whole  number 
would  have  been  required;  and,  if  this  condition  existed,  then  the 
plaintiff  was  bound  to  furnish,  and  not  only  to  furnish,  but  to  pay 
at  the  rate  of  10  cents  a  thousand  if  he  increased  the  production. 
Quite  likely  it  is  that  the  plaintiff,  if  he  were  able  to  dispose  of 
this  number  of  envelopes,  would  be  willing  to  make  this  payment 
in  return  for  the  volume  of  business  which  he  was  able  to  do,  if  he 
could  thereby  manufacture  and  sell  more;  but  nothing  done  under 
it,  whether  the  demand  was  made  or  not,  in  any  wise  injuriously 
affected  the  public,  or  could  so  affect  it,  unless  thereby  the  price  w  as 
enhanced.  But,  to  a  limited  extent,  and  for  the  purpose  of  obtain- 
ing a  reasonable  profit,  this  was  legitimate.  The  evidence  does  not 
show  that  the  prices  were  raised  beyond  this  point.  Indeed,  in  some 
respects  the  price  was  reduced  below  what  it  was  before  the  con- 
tract was  made.  Although  the  plaintiff  was  bound  to  sell  at  sched- 
ule prices,  yet  it  is  not  made  to  appear  that  any  schedule  of  price 
could  be  fixed  at  which  the  goods  could  be  disposed  of,  and  produce 
more  than  a  reasonable  profit,  under  the  circumstances  surrounding 
the  execution  of  this  contract,  or  during  the  time  of  its  operation; 
and,  if  this  be  so,  we  see  no  reason  why  a  jury  might  not  find  that 
it  was  not  intended  to  unduly  raise  prices.  When  the  plaintiff  was 
first  approached  upon  the  suljject  of  a  combination,  the  proposition 
was  to  buy  his  business.  It  cannot  be  doubted  but  that  the  defend- 
ants had  the  right  to  buy  out  all  the  envelope  manufacturing  busi- 
ness, and  consolidate  the  same,  even  though  they  thereby  obtained 
power  to  end  competition  and  arbitrarily  fix  prices.  Because  some 
of  these  results  flow  from  a  combination  where  the  parties  remain 
the  owners  of  the  business,  it  does  not  necessarily  follow  that  the 
combination  is  unlawful.  It  was  held  in  Oakes  v.  Water  Co..  148 
N.  Y.  430,  38  N.  E.  461,  that  it  was  not  unlawful,  where  competition 
was  threatened,  to  contract  with  the  competitor  to  abandon  his  enter- 
prise and  enter  into  employ  with  the  established  business.  Upon 
principle,  there  can  be  no  distinction  between  such  a  contract  and  a 
combination  of  the  same  persons  to  run  the  business  upon  a  standard 
agreed  upon  between  them;  and  not  only  under  this  authority,  but 
under  those  already  cited,  such  agreements  will  be  sustained,  within 
the  limitations  already  suggested. 

Tlie  argument  of  the  learned  counsel  for  the  defendants  proceeds 
upon  the  theory  that  the  contract  is  void  upon  its  face.    We  do  not 
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feel  called  upon  to  follow  Mm  in  thia  discussion,  for  the  reason  that 
the  former  decision  is  conclusive  upon  such  question.  As  to  all  the 
other  questions,  we  think  the  court  was  authorized  to  submit,  and 
the  jury  to  find,  that  the  steps  taken,  or  which  might  have  been. 
under  the  contract,  did  not  operate  in  restraint  of  trade,  and  were  not 
inimical  to  public  policy.  The  court  submitted  the  questions  prop- 
erly, upon  the  law  as  we  conceive  it  to  be.  The  requests  to  charge, 
if  adopted  by  the  court,  would  have  required  it  to  direct  a  verdict  in 
favor  of  the  defendants.  No  error  was,  therefore,  committed  in  this 
respect 

It  was  stated  upon  the  argument  that  the  plaintiff  was  required  by 
the  defendants  to  enter  into  this  contract  as  a  measure  of  protection 
for  his  own  business  against  the  further  ruinous  competition  which 
would  have  been  waged  against  him  by  the  defendants.  If  this  be  so, 
the  defendants  cannot  call  upon  the  courts  to  strain  rules  for  their 
protection  when  they  are  sought  to  be  held  accountable  for  what 
they  have  produced.  In  such  cases  it  may  be  that  the  parties  do  not 
stand  in  pari  delicto.  The  borrower  at  usury  was  never  regarded  as 
occupying  that  relation  to  the  lender.  And  so,  where  there  is  oppres- 
sion upon  one  side  and  necessary  submission  upon  the  other,  gnch 
relation  does  not  exist.  'When  one  holds  the  rod,  and  the  other 
bows  to  it,"  the  holder  cannot  be  heard  to  say  that  the  contract  thus 
forced  is  illegal.  Broom,  Leg.  Max.  (8th  Ed.)  724.  The  record,  how- 
ever, does  not  clearly  establish  such  relation,  and  we  are  therefore  not 
called  upon  to  say  what  the  rule  would  be  in  such  a  case. 

If  our  views  be  correct,  it  follows  that  the  judgment  shoold  be 
affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


BAEOHTOLD  et  al.  v.  CLASON. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1809.) 

Action  on  Check^Defensbs. 

Isx  an  action  by  an  assignee  of  a  check  to  recover  against  the  drawer, 
it  was  immaterial  whether  plaintiff  received  a  check  knowing  that  it 
was  given  In  payment  of  certain  machinery,  where  the  defense  that  the 
machinery  was  defective,  to  plaintiff's  knowledge,  when  he  took  the 
check,  was  not  sustained  by  the  evidence. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Christian  Baechtold  and  Steven  Parker,  composing  the 
Arm  of  Baechtold  &  Parker  Electric  Company,  against  Augustus 
Clason.  From  a  judgment  in  favor  of  plaintiffs,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Abram  J.  Rose  (Alfred  C.  Pette,  on  tlie  brief),  for  appellant 
Rufus  0.  Catlin,  for  respondents. 

WILLARD  BARTLETT,  J.  This  is  an  action  on  a  check  for  ♦350, 
drawn  by  the  defendant  to  the  order  of  Robert  B.  Corbett,  and  in- 
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dorsed  and  delivered  by  the  payee  to  the  plaintiffs  in  payment  for  an 
electrical  equipment  consisting  of  a  dynamo  and  other  apparatus 
furnished  by  Corbett  to  the  defendant  under  a  written  contract  be- 
tween them.  The  defendant  stopped  payment  of  the  check  on  the 
ground  that  he  had  discovered  that  the  dynamo  did  not  fulfill  the  con- 
ditions of  the  contract;  and  the  defense  made  upon  the  trial  was 
twofold:  (1)  That  Corbett  had  failed  to  carry  out  his  contract,  and 
(2)  that  the  plaintiffs  took  the  check  with  full  knowledge  of  that 
fact.  The  evidence  in  respect  to  the  suflSciency  of  the  dynamo  was 
conflicting.  According  to  the  contract,  the  dynamo  was  to  be  of 
15  kilowatt  power.  After  the  proof  was  all  in  on  both  sides,  the 
learned  trial  judge  directed  the  jury  to  find  a  special  verdict,  and 
submitted  to  them  two  questions  to  answer:  (1)  Did  R.  B.  Corbett 
furnish  to  the  defendant  a  dynamo  of  full  15  kilowatt,  as  required 
by  his  contract?  (2)  Did  the  defendant  give  a  check  to  Corbett  after 
he  discovered,  or  had  a  reasonable  opportunity  to  discover,  that  the 
dynamo  was  not  full  15  kilowatt,  as  required  by  the  contract?  The 
jury  answered  ^TTes"  to  both  questions,  and  the  court  thereupon 
directed  a  general  verdict  in  favor  of  the  plaintiffs  for  the  full  mount 
claimed. 

No  objection  or  exception  was  taken  by  counsel  for  the  appellant 
to  the  action  of  the  court  either  in  directing  the  jury  to  pass  specially 
upon  the  two  questions  submitted  or  in  subsequently  directing  the 
general  verdict.  The  finding  to  the  effect  that  the  dynamo  furnished 
was  in  accordance  with  the  requirement  of  the  contract  was  fatal 
to  the  whole  defense.  If  the  dynamo  was  what  Corbett  undertook 
to  furnish,  then  it  mattered  not  whether  the  plaintiffs  did  or  did  not 
take  the  check  with  knowledge  of  all  that  had  happened  between 
Corbett  and  the  defendant.  The  only  exceptions  to  the  admission  of 
evidence  which  are  pressed  upon  our  attention  relate  to  certain  testi- 
mony given  by  Corbett  as  to  conversations  between  him  and  one  of 
the  plaintiffs  in  the  absence  of  the  defendant.  These  conversations 
related  to  the  operation  of  the  dynamo,  and,  as  the  court  repeatedly 
stated,  were  received  only  as  bearing  upon  the  question  of  the  good 
faith  of  the  plaintiffs  in  taking  the  check.  We  are  unable  to  see 
why  they  were  not  admissible  for  this  purpose;  but  whether  they 
were  or  not  is  of  no  consequence,  and  has  no  bearing  upon  the  right 
of  the  plaintiffs  to  recover,  in  view  of  the  determination  that  the 
dynamo  furnished  was  the  dynamo  called  for  by  the  defendant's  con- 
tract.    The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    An  concur. 


DB  GRAUW  v.  SCHMID. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1890.) 

I.  Pabtnkrship— Dissolution— Use  of  Firm  Name. 

Partnership  articles  providing  that,  after  dissolution,  a  certain  member 
is  to  have  the  exclusive  right  to  use  the  firm  name,  do  not  refer  to  a 
dissolution  occasioned  by  such  member's  death,  and  hence  do  not  affect 
the  8uryivor*s  right  to  continue  the  use  of  the  firm  name  as  authorized 
by  Laws  1897,  c.  420. 

66  N.Y.S.-3S 
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2.  Sams— Waiter. 

A  legatee  to  whom  a  deceased  partner  had  devised  his  interest  in  the 
good  will  and  the  Jirm  name  waives  his  right  to  use  such  name  by  per- 
mitting a  surviving  partner  to  continue  the  business  and  use  the  name 
for  four  years,  without  objection,  after  he  had  bought  the  firm  assets 
from  the  executors,  with  wiiom  he  had  continued  the  business  under 
such  name  for  several  weeks  after  testator's  death. 

Appeal  from  Bpecial  term,  New  York  county. 

Action  by  Frederick  L.  De  Grauw  against  Geoi^  P.  Schmid. 
From  an  order  granting  a  temporary  injunction,  defendant  appeals. 
Reversed 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
McLAUGHUN,  and  INGRAHAM,  JJ. 

Edmund  L.  Baylies,  for  appellant. 
Samuel  Roberts  Taylor,  for  respondent. 

INGRAHAM,  J.  The  action  was  commenced  to  restrain  the  de- 
fendant from  doing  business  under  the  firm  name  of  De  Grauw, 
Aymar  &  Co.,  and  from  selling  or  offering  for  sale  any  articles  under 
certain  trade-marks  alleged  in  the  complaint.  The  firm  of  De  Grauw, 
Aymar  &  Co.  was  established  many  years  ago  by  the  plaintiff's  grand- 
father. The  business  was  continued  by  the  plaintiff's  father,  who 
subsequently  bought  out  the  interests  of  the  other  members  of  the 
firm;  and  on  the  1st  day  of  January,  1881,  the  defendant  became  a 
member  of  the  firm,  which  then  was  constituted  of  the  plaintiff's 
father  and  the  defendant.  The  plaintiff's  father  died  in  1894,  when 
the  defendant  continued  the  business  of  the  firm  of  which  he  had 
before  been  a  member  under  the  old  firm  name.  The  co-partnership 
agreement  between  the  defendant  and  the  plaintiff's  father,  which  was 
executed  on  the  1st  day  of  January,  1881,  provided  that  "the  co-part- 
nership business  is  to  be  carried  on  under  the  firm  name  or  style  of 
De  Grauw,  Aymar  &  Co."  It  also  provided  for  the  contribution  of 
capital  by  De  Grauw,  and  that  the  defendant's  contribution  of  capi- 
tal should  consist  of  the  surplus  of  his  shares  of  the  profits  of  the 
business  remaining  after  drawing  out  for  living  expenses  a  sum  not 
to  exceed  f 2,000  per  year;  the  net  profits  of  the  business  to  be  divided, 
four-fifths  to  De  Grauw,  and  one-fifth  to  the  defendant.  It  was 
further  provided  that,  if  the  co-partnership  should  be  dissolved,  the 
defendant  was  to  retire  from  the  firm,  and  the  said  De  Grauw  was 
to  have  the  sole  and  exclusive  right,  either  alone  or  in  conjunction 
with  other  partners,  to  continue  the  business  at  the  places  where  the 
same  at  the  time  of  said  dissolution  should  be  carried  on,  and  to  the 
exclusive  use  of  said  firm  name  and  of  its  trade-marks,  and  to  thp 
good  will  of  the  business,  and  that  the  said  defendant  should  not  be 
entitled  to  receive  or  be  credited  with  anything  therefor.  On  Febru- 
ary 28,  1883^  the  defendant's  interest  in  the  profits  of  the  firm  wa» 
increased  from  one-fifth  to  one-fourth.  This  partnership  continued 
until  the  death  of  De  Grauw%  on  November  23, 1894.  After  his  death 
the  business  of  the  firm  was  continued,  by  agreement  between  the 
defendant  and  De  GrauTi's  executors,  until  December  31,  1894;  and 
on  the  1st  day  of  January,  1895,  all  the  stock  of  the  firm  was  ap- 
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praised,  and  was  sold  by  De  Grauw's  executors  to  the  defendant  at 
the  appraised  value.  After  January  1, 1895,  the  business  was  carried 
on  by  the  defendant  under  the  old  firm  name  of  De  Grauw,  Aymar  & 
Co.  The  plaintiff  continued  in  the  emjrfoy  of  this  new  firm  down 
to  the  1st  day  of  January,  1899,  when  he  voluntarily  withdrew,  stat- 
ing that  he  intended  to  set  up  business  for  himself.  By  the  will 
of  De  Grauw,  which  is  annexed  to  the  complaint,  the  deceased  gave 
to  his  son  (the  plaintifiQ  his  interest  in  the  good  will  of  the  said  busi- 
ness, and  in  the  firm  name  and  trade-marks  belonging  to  the  said 
firm,  in  case  he  wished  to  continue  said  business,  either  alone  or 
with  the  surviving  partner.  Thus,  upon  the  death  of  De  Grauw  the 
defendant  became  the  surviving  partner.  The  business  of  the  firm 
was  continued,  under  an  agreement  between  the  executors  of  the 
deceased  partner  and  the  defendant  as  surviving  partner,  until  De- 
cember 31,  1894;  and  on  the  1st  day  of  January,  1895,  the  defendant, 
the  surviving  partner,  purchased  from  the  executors  of  the  deceased 
partners  the  interest  of  the  estate  in  the  firm.  The  business  pre- 
viously carried  on  by  this  co-partnership  was  continued  by  the  sur- 
viTing  partner  under  the  old  firm  name.  Neither  the  plaintiff  nor 
the  executors  appear  to  have  objected  to  this. 

The  partnership  law  (Laws  1897,  c.  420)  provides  for  the  continu- 
ance of  a  partnership  or  business  name.  A  co-partnership,  in  this 
Htate,  having  business  relations  with  foreign  countries,  or  which  has 
transacted  business  in  this  state  for  not  less  than  three  years,  and 
which  continues  to  be  conducted  by  some  or  any  of  the  partners,  their 
assignees  or  appointees,  may  be  continued  under  the  old  x>artnership 
name;  or  where  a  majority  of  the  members  of  a  general  or  limited 
I»artnership  formed  under  the  laws  of  this  state  are  about  to  dis- 
continue its  business  within  the  state,  and  a  new  co-partnership  is 
about  to  be  formed  by  a  majority  of  the  partners,  general  or  si)ecia], 
or  the  survivors  thereof,  or  where  such  majority  of  the  partners  or 
the  surviving  members  thereof  shall  consent  in  writing  to  the  use 
by  such  firm  or  corporate  name  by  a  new  general  or  limited  co-part- 
nership, or  where  a  resident  of  this  state  dies,  who  at  the  time  of  his 
death,  and  for  at  least  five  years  immediately  prior  thereto,  conducted 
and  carried  on  in  his  sole  name  any  business  in  this  state,  the  right 
to  ose  the  name  of  such  person  for  the  purpose  of  continuing  and 
carrying  on  such  business  survives  and  passes,  to  be  disposed  of  and 
accounted  for  as  part  of  the  personal  estate  of  such  deceased  person, 
and  such  business  may  be  continued  and  carried  on  under  such 
name  by  any  person  who  comes  into  the  legal  possession  thereof. 
This  statute  would  not  give  the  plaintiff  the  right  to  commence  a 
business,  using  the  firm  name  under  which  the  business  had  been 
transacted,  where  the  defendant,  the  surviving  partner  of  the  firm 
that  had  transacted  such  business,  had  continued  to  transact  busi- 
ness under  the  old  firm  name.  The  plaintiff  was  not  a  partner  in  the 
old  firm,  and  he  did  not  continue  the  business.  The  defendant  was 
gach  a  partner,  and  continued  the  business;  and  he  would  be  entitled, 
under  the  statute,  to  the  use  of  the  firm  name  under  which  the  busi- 
ness had  been  conducted.  The  provision  of  the  co-partnership  articles 
which  gave  to  Walter  N.  De  Grauw,  Jr.,  the  sole  and  exclusive  right 
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to  continue  the  business,  and  the  exclusive  use  of  the  said  Arm  name, 
evidently  related  to  a  dissolution  of  the  firm  during  the  lifetime  of 
the  said  De  Grauw.  He  perscMially  was  to  have  the  right  to  con- 
tinue the  business  and  to  use  the  firm  name,  but  there  was  nothing 
in  the  co-partnership  articles  which  would  tend  to  show  that  the 
defendant  agreed  that  upon  the  death  of  De  Grauw  he  should  at 
once  relinquish,  for  the  benefit  of  the  plaintiff,  his  interest  in  the 
business  to  the  establishing  of  which  he  had  devoted  many  years 
of  his  life,  or  that  he  would  then  give  up  his  right  under  the  law 
to  continue  the  business,  and  to  use  the  name  by  which  the  business 
had  been  known. 

But  even  assuming  that  De  Grauw's  executors,  under  this  co- 
partnership agreement,  might  insist  upon  their  right  to  the  firm 
name  as  a  portion  of  the  assets  of  the  estate,  or  that  the  plaintiff 
acquired  any  right  under  the  will  to  the  name  of  the  firm  (which  we 
do  not  intend  to  discuss),  it  would  seem  that  that  right  was  lost 
by  the  dealing  of  the  deceased  partner's  executors  and  the  plaintiff 
with  the  defendant.  Upon  the  death  of  De  Grauw,  his  executors 
continued  the  business  with  the  defendant,  and  received  from  the 
co-partnership  their  proportion  of  the  profits,  until  January  1,  1894, 
when  the  value  of  the  estate  in  the  assets  of  the  co-partnership  was 
ascertained  and  paid  to  the  estate.  The  defendant,  as  surviving 
partner,  then  continued  the  business,  with  the  assets  thus  purchased 
from  the  estate  of  his  deceased  jwrtner,  as  he  had  a  right  to  do 
under  the  provisions  of  the  partnership  law  before  cited,  and  which 
were  substantially  re-enactments  of  the  law  in  force  at  the  time  of 
the  dissolution  of  this  co-partnership  by  the  death  of  one  of  the 
partners.  It  would  be  extremely  unjust  now  to  allow  this  plaintiff 
to  enforce  any  right,  which  he  might  have  had  at  the  time  of  the 
dissolution  of  the  co-partnership,  to  come  in  and  use  this  firm  name, 
which  has  acquired  additional  value  by  the  efforts  of  the  defendant, 
when  the  use  of  the  firm  name  was  continued  by  the  defendant  at 
least  with  the  acquiescence  of  the  executors  of  the  estate  and  the 
plaintiff.  That  this  business  has  become  valuable,  is  apparent.  It 
is  also  apparent  that  the  personal  efforts  of  the  defendant  in  the 
management  and  conduct  of  the  business  have  been  largely  instru 
mentcQ  in  creating  this  value.  Under  the  provisions  of  the  statute 
before  cited,  the  defendant  is  entitled  to  continue  this  business  under 
the  firm  name  in  use  before  the  dissolution.  There  is  nothing  in 
the  co-partnership  articles  that  prevented  him  from  exercising  the 
right  given  to  him  by  law  after  the  death  of  his  partner,  and  he  has 
continued  the  business  solely  for  his  own  benefit,  with  his  own  capital, 
since  January  1,  1894. 

Upon  the  papers  presented  to  the  court  below  we  do  not  think  that 
a  preliminary  injunction  should  have  been  granted.  Upon  the  trial 
of  the  action  other  facts  may  appear  which  will  justify  the  inter- 
ference of  a  court  of  equity,  but  this  order  should  be  reversed,  with 
f  10  costs  and  disbursements,  and  the  motion  for  a  temporary  injunc- 
tion denied,  with  flO  costs.    All  concur. 
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MURPHY  et  aL  v.  CHRISTIAN  PRESS  ASS'N  PUB.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1899.) 

1.  Contract—Publication  op  Books—Rights  of  Third  Pbrsonb. 

An  agreement  between  the  owner  of  the  copyright  of  a  book  and  certain 
plates  for  printing  it,  and  one  to  whom  it  sells  a  set  of  the  plates  and 
the  right  to  publish  the  book  from  such  set,  that  the  book  shall  not  be 
sold  at  less  than  a  certain  price,  to  binding  oif  one  who  thereafter  buys 
the  copyright  and  other  plates. 

i.  8aicb— Contract. 

A  contract  between  the  owner  of  the  copyright  of  a  book  and  plates 
for  printing  it,  and  one  to  whom  it  sells  a  set  of  the  plates  and  right  to 
publish  the  book  from  such  set,  that  '*plalnly-boimd  copies"  should  not 
be  sold  below  a  certain  price,  means  that  the  cheapest  edition  shall  not 
be  sold  below  such  price,  and  prevents  better  booka  being  sold  for  less. 

ii  Sams— Rbstraint  of  Trade. 

Agreement  that  a  certain  copyrighted  book  shall  not  be  sold  below  a 
certain  price  is  not  within  the  principle  of  contracts  in  restraint  of  trade. 

Appeal  from  fipecial  term,  New  York  county. 

Action  by  Frank  K.  Mnrphy  and  others  against  the  Christian  Press 
Association  Publishing  Company.  From  a  judgment  for  [daintiffs, 
defendant  appeals.  Transferred  from  First  to  Second  department 
Affirmed. 

Argued  before  GOODEICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Joseph  H.  Fargis,  for  appellant 
W.  W.  Thompson,  for  respondents. 

CULLEN,  J.  This  action  was  brought  by  the  plaintiffs,  who  con- 
stitute the  firm  of  John  Murphy  &  Co.,  to  restrain  the  defendant 
from  selling  a  prayer  book  published  by  it,  and  known  as  "A  Manual 
of  Prayers  for  the  Use  of  the  Catholic  Laity,"  at  smaller  prices  than 
those  prescribed  iii  an  agreement  between  the  plaintiffs  and  the 
Catholic  Publication  Society  Company.  In  1889  that  company  owned 
the  copyright  of  the  book.  This  is  charged  in  the  complaint,  and 
admitted  in  the  answer;  and  we  can  tsJie  no  notice  of  the  com- 
munication of  counsel  for  the  appellant  in  which  he  asserts  that  the 
company  did  not  acquire  the  copyright  until  a  subsequent  time. 
For  the  publication  of  the  work,  the  company  had  procured  four  sets 
of  electrotype  plates, — one  of  these  for  printing  the  whole  text  in 
black,  a  second  for  printing  the  text  partly  in  black  and  partly  in 
red,  and  two  others  which  were  duplicates  of  those  described.  In 
June,  1889,  the  Catholic  Company  entered  into  a  written  agreement 
with  the  plaintiffs  by  which  it  sold  them  one  set  of  plates  (for  print- 
ing in  single  color  only),  and  authorized  the  plaintiffs,  subject  to  cer- 
tain restrictions,  to  publish  the  work  from  that  set  of  plates.  The 
Catholic  Society  covenanted  that  it  would  not  sell  a  set  of  plates  to 
any  other  publisher  without  the  consent  of  the  plaintiffs.  TTie  agree- 
ment contained  this  further  provision: 

"It  is  further  agreed  that  the  retail  price  for  plainly-bound  copies  shall  be 
one  dollar  and  twenty-five  cents,  and  a  royalty  of  six  cents  for  each  and 
every  copy  sold  shall  be  paid  to  the  ordinary  of  the  diocese  in  which  the  book 
is  printed  and  published.    It  is  further  agreed  that  the  greatest  discount  al- 
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lowed  to  the  trade  shall  not  exceed  forty  per  cent,  and  the  greatest  discount 
allowed  to  the  dergy  and  religious  shall  not  exceed  twenty-five  per  cent., 
except  when  the  trade  purchases  five  hundred  dollars'  worth  at  any  pne  time, 
then  an  extra  ten  per  cent,  may  be  allowed,  and  except  when  the  trade  pur- 
chases one  thousand  dollars*  worth  at  any  one  time,  then  fifty  per  cent,  dis- 
count may  be  allowed." 

The  plaintiffs  paid  for  the  plates,  and  both  parties  proceeded  with 
the  publication  of  the  book.  In  1895  the  Catholic  Society  was  dis- 
solved, and  a  receiver  of  its  property  appointed.  The  receiver  sold 
the  plates  and  copyright  to  ttie  appellant.  At  the  time  of  the  pur- 
chase the  appellant  had  full  notice  of  the  agreement  with  the  plain- 
tiffs, a  copy  of  the  agreement  having  been  delivered  to  it.  Since  its 
purchase  the  appellant  has  published  the  prayer  book,  and  has  sold 
it  at  a  price  much  less  than  that  prescribed  by  the  agreement  between 
the  plaintiffs  and  the  Catholic  Society.  The  edition  published  by 
the  appelant  is  in  parti-colored  print,  commonly  called  "rubricated." 
The  text  presents  a  more  beautiful  appearance  to  the  eye,  and  it  \& 
rather  a  finer  book  than  that  published  by  the  plaintiffs.  The 
special  term  enjoined  the  appellant  from  selling  its  publications  at 
less  than  the  stipulated  price,  and  directed  a  reference  to  assess  the 
plaintiffs'  damages.     From  that  judgment,  this  appeal  is  taken. 

We  think  this  action  can  be  maintained  against  the  appellant,  ajid 
that  it  is  bound  by  the  agreement  of  the  Catholic  Publication  Society 
Company,  from  which  it  acquired  the  copyright  and  electrotype  plates. 
The  agreement  on  the  part  of  the  defendant's  predecessor  in  title," 
though  technically  a  personal  one,  related  to  the  use  of  its  property, 
the  copyrights,  and  the  plates,  and  obligated  all  who  might  acquire 
that  property  with  notice  of  the  agreement.  This  is  the  settled  doc- 
trine of  the  court  of  appeals  where  the  agreement  relates  to  real  es- 
tate. Hodge  V.  Sloan,  107  N.  Y.  244, 17  N.  E.  335;  Lewis  v.  GoUner. 
129  N.  Y.  227,  29  N.  E.  81.  We  can  see  no  reason  why  the  same  rule 
should  not  apply  in  the  case  of  personal  property,  nor  are  we  wanting 
in  authority  to  sustain  the  proposition.  New  York  Bank-Note  Co. 
V.  Hamilton  Bank-Note  &  Printing  Co.,  83  Hun,  593,  31  N.  Y.  Supp. 
1060;  Id.,  28  App.  Div.  411,  50  R  Y.  Supp.  1093;  Littlefield  v.  Perry, 
21  Wall.  205.  In  Drone,  Copyr.  p.  374,  it  is  said:  'It  may  be 
regarded  as  settled  that  a  court  of  chancery  will  restrain  an  author, 
or  any  person  having  notice,  from  violating  an  express  negative 
covenant  made  by  the  author."  This  is  equally  applicable  to  the 
covenant  of  any  person  who  has  acquired  title  to  tiie  copyright  in 
any  manner.  While  the  plaintiffs,  under  their  agreement  with  the 
Catholic  Society,  acquired  no  legal  title  to  any  part  of  the  copyright, 
in  equity  they  acquired  an  interest  very  similar  to  a  negative  ease- 
ment in  real  estate,  which  easement  incumbered  the  property  in  the 
hands  of  any  party  who  might  have  notice.  A  copyright  is  very 
much  of  the  same  diaracter  as  a  patent  Under  a  license  a  patentee 
acquires  no  title  to  the  patent,  but  he  may,  in  the  name  of  his  licensor, 
prosecute  infringers  on  his  rights,  or  compel  the  licensor  to  specifi- 
cally perform  the  terms  of  his  agreement. 

The  most  serious  question  arises  on  the  construction  of  the  written 
agreement.  The  agreement  refers  in  terms  solely  to  the  prices  at 
which  "plainly-bound  copies"  may  be  sold.     The  appellant  contends 
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that  its  publications  are  not  plainly-bound  copies,  and  do  not  fall 
within  the  tenns  of  the  agreement  The  agreement,  however,  must 
be  construed  reasonably,  and  some  effect  given  to  it.  Certainly,  it 
never  contemplated  that,  while  the  parties  were  restrained  from 
selling  plainly-bound  copies  at  less  than  a  prescribed  price,  they 
should  be  at  liberty  to  sell  handsomer  editions  of  the  publication  for 
a  less  price  than  that  stipulated  for  the  plainly-bound  copies.  The 
evidence  shows  that  "plainly-bound  copies"  is  not  a  technical  term 
of  the  trade.  We  think  that  in  this  agreement  the  words  must  be 
construed  as  meaning  the  cheapest  editions  that  might  be  published; 
otherwise,  they  are  without  effect. 

The  appellant  urges  that  the  agreement  is  void,  as  being  in  re- 
straint of  trade.  The  principle  that  contracts  in  restraint  of  trade 
are  against  public  policy,  and  therefore  illegal,  has  no  application  to 
the  publication  of  a  copyrighted  book  or  a  patented  invention.  The 
very  object  of  copyrights  and  of  letters  patent  is  to  give  monopolies. 
This  constitutes  their  value.  The  case  of  National  Harrow  Co.  v.  E. 
Bement  &  Sons,  21  App.  Div.  290,  47  N.  T.  Supp.  462,  is  not  in  point. 
In  that  case  an  agreement  was  entered  into  by  substantially  all  the 
makers  in  the  country  of  the  different  kinds  of  harrows,  to  transfer 
their  various  patents  to  a  single  corporation,  to  receive  in  return 
licenses  from  that  corporation  for  the  particular  styles  of  harrows 
which  they  had  been  manufacturing,  and  to  sell  their  product  only 
at  prices  fixed  by  the  corporation.  It  was  held  that  such,  an  agree- 
ment was  in  restraint  of  trade,  and  that  the  fact  that  the  articles 
were  manufactured  under  patents  granted  by  the  United  States  did 
not  relieve  a  contract  in  relation  to  such  articles  from  the  rules  of 
public  policy  tiiat  control  agreements  concerning  other  property. 
Rot  the  case  of  the  publication  of  a  single  copyrighted  book,  or  the 
manufacture  of  a  single  patented  article,  differs  entirely  from  the 
combination  that  was  condemned  by  the  court  in  the  case  cited.  We 
suppose  that  the  author  of  a  new  geometry  may  fix  the  price  at 
which  he  will  sell  his  work  at  any  sum,  or  arrange  with  others  for 
its  publication  and  sale  at  the  stipulated  price.  But,  if  all  the 
publishers  of  books  on  geometry  were  to  combine  and  agree  not  to* 
sell  any  publication  on  that  subject  except  for  a  stipulated  price, 
the  contract  would  be  in  restraint  of  trade,  and  void.  The  difference 
of  principle  between  the  two  cases  is  just  this:  Monopolies  are 
not  favored,  and  agreements  to  create  the  same,  except  where  author- 
ized by  law,  are  void.  No  law  authorizes  a  monopoly  of  all  puUica- 
.tions  on  the  subject  of  geometry.  The  law  does,  however,  authorize 
and  grant  to  the  author  a  monopoly  in  any  particular  work  which 
he  may  publish  on  that  subject. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.     All 
concur. 
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ZIMMERMAN  V.  STAHL. 

(Supreme  Court,  Appellate  DivUion,  Flist  Department    March  10,  1899.) 

EvroBNCE—ORmKANCEs— Authentication. 

An  alleged  copy  of  an  ordinance  being  offered  in  evidence,  defendant 
objected  that  *it  appears  to  be  March  9,  1897  [a  date  subsequent  to  the 
occurrence  in  suit,  viz.  1896].  We  object  to  it  as  ex  po6t  facto,  and  imma- 
terial, Incompetent,  and  Irrelevant."  The  court  said:  •This  is  taken 
from  the  Revised  Ordinances  of  1880.  There  is  nothing  ex  post  facto 
about  that."  -Heldy  that  it  was  error  to  admit  the  ordinance  without 
proof  that  It  had  been  adopted  and  was  In  force  in  1896. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Martin  Zimmerman,  an  infant,  by  his  guardian  ad  litem, 
against  Frederick  L.  Stahl.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Beversed. 

The  ordinance  referred  to  in  the  opinion  reads  as  follows: 
"Sec.  671.  It  shall  not  be  lawful  for  any  person  to  place  or  lieep  on  any 
windowslll,  railing  of  balcony,  top  of  porch,  or  any  other  projection  from 
any  house  or  other  building  in  the  city  of  New  York,  any  earthen  flowerpots, 
wooden  box,  or  other  article  or  thing  whatever  for  the  cultivation  or  reten- 
tion of  flowers,  shrubs,  vines,  or  any  other  article  or  thing  whatever,  unless 
every  such  flowerpot,  box  or  other  article  is  securely  and  firmly  fastened,  or 
protected  by  iron  railings  so  fastened  as  to  render  it  impossible  for  any  such 
pot,  box  or  other  article  to  fall  into  the  street,  under  a  penalty  of  ten  dollars 
for  every  offence,  to  be  recovered  in  the  manner  now  specified  by  law  for 
the  collection  of  fines  Imposed  for  violation  of  ordinances  of  the  corporation/* 
Rev.  Ords.  chap.  8,  art.  16,  sec.  199. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
Clifford  Seasongood,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  was  injnred  by  the  fall  of  a  flower- 
pot while  he  was  playing  upon  a  cellar  door  on  the  prendseB  No. 
,  320  East  Eighth  street,  in  the  city  of  New  York,  which  were  owned 
by  the  defendant.  It  is  not  alleged  in  the  complaint  that  the  plain- 
tiff was  injured  in  a  public  street  or  highway,  but  simply  that  on  the 
9th  day  of  September,  1896,  without  any  neglect  on  his  part,  and 
through  the  negligence  of  the  defendant  herein,  or  his  ageits  or 
servants,  the  plaintiff  received  severe  injuries  by  being  stmck  on 
the  head  by  a  flowerpot  which  came  from  the  window  of  the  premisea, 
the  property  of  the  defendant.  These  allegations  the  defendant  de- 
nied. The  plaintiff's  father  testified  that  he  found  his  son  on  the 
cellar  door  of  the  sidewalk  of  the  defendant's  house,  having  received 
the  injuries  specified.  The  plaintiff  testified:  *1  was  sitting  on  the 
street  side  of  Mr.  Stahl's  house,  on  his  cellar  door.  ♦  ♦  ♦  While 
I  was  sitting  there,  a  flowerpot  fell  on  my  head."  It  further  appeared 
that  the  plaintiff  at  the  time  was  upon  this  cellar  door  with  two  other 
boys,  playing;  that  there  was  a  violent  thunderstorm,  during  which 
a  wooden  flowerpot  with  iron  hoops  around  it,  with  earth  and  flowers 
in  it,  came  down,  and  struck  the  plaintiff  on  the  head;    that  the 
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defendant  occupied  the  cellar  and  first  floor  of  this  honse,  other  per- 
sons occupying  the  upper  floors;  that  the  defendant's  daughter  had 
some  flowerpots  in  the  window  of  her  apartment,  over  the  store 
window.  There  was  further  evidence  to  show  that  the  tenants  upon 
the  apper  floors  also  had  flowerpots  of  the  same  general  character. 
There  was  no  evidence  tending  to  show  just  where  this  cellar  door 
was  located, — whether  it  was  a  part  of  the  public  street  or  highway, 
or  solely  upon  the  defendant's  property.  It  was  simply  described  as 
the  cellar  door  on  the  sidewalk  of  Mr.  Stahl's  house,  or  the  defend- 
ant's cellar  door.  One  of  the  plaintiff's  witnesses  testifled  that  the 
first  floor  of  the  premises  in  question  was  occupied  as  a  store;  that 
the  hallway  was  east  of  the  store,  and  that  the  cellar  door  was  west 
of  the  store;  that  the  store  had  one  window,  and  the  cellar  door  was 
under  that  window;  that  the  cellar  door,  when  closed,  was  even 
with  the  pavement.  None  of  the  witnesses  testified  to  seeing  the 
flow^erpot  come  from  the  defendant's  window,  but  one  stated  that 
after  the  accident  she  saw  the  defendant  come  out  of  the  house,  pick 
up  the  flowerpot,  and  take  it  in;  that  it  was  a  wooden  barrel,  with 
iron  bands  on  it,  painted  green;  that  she  had  seen  this  barrel  in 
front  of  the  defendant's  premises.  Another  witness  testified  that 
she  saw  those  three  boys  playing  dice  under  Mr.  Stahl's  store,  under 
his  cellar  door,  "and  Mr.  StaU  always  chased  them  boys;  they 
wouldn't  go."  The  plaintiff  then  offered  in  evidence  what  was  al- 
leged to  te  a  certified  copy  of  section  671  of  the  Revised  Ordinances 
of  the  City  of  New  York.  This  was  objected  to  by  the  defendant's 
counsel,  upon  the  ground  that  "it  appears  to  be  March  9,  1897.  We 
object  to  it  as  ex  post  facto  and  immaterial,  incompetent,  and  irrele- 
vant." In  answer  to  that  objection  the  court  said:  "This  is  taken 
from  the  Revised  Ordinances  of  1880.  There  is  nothing  ex  post  facto 
about  that.  It  is  a  republication  of  the  Revised  Ordinances  of  1880." 
The  ordinance  was  then  admitted  in  evidence,  to  which  the  d^endant 
excepted.  There  is  no  certificate  in  the  record  from  which  it  would 
a^qpear  that  this  ordinance  was  ever  adopted  by  the  common  council 
of  the  city  of  New  York.  Nor  is  there  anything  from  which  it  would 
appear  that  this  ordinance  was  in  force  on  the  9th  day  of  September, 

1896.  We  think  that,  upon  this  evidence,  its  admission  was  error. 
So  far  as  appears  from  the  record,  the  ordinance  was  not  proved  at 
all  to  have  been  an  ordinance  of  the  city  of  New  York.  The  atten- 
tion of  the  court  was  expressly  called  to  the  fact  that  the  only  evi- 
dence of  the  certificate  was  that  it  was  an  ordinance  of  March  9, 

1897,  and  the  objection  to  its  admission  in  evidence  was  overruled, 
with  the  statement  by  the  court  that  the  ordinance  was  taken  from 
the  Revised  Ordinances  of  1880;  but,  so  far  as  appears,  no  proof 
was  offered  to  show  that  it  was  taken  from  the  Revised  Ordinances 
of  1880,  or  that  in  1880  or  at  any  other  time  such  Revised  Ordinances 
were  adopted  by  the  city  of  New  York.  The  negligence  of  the  de- 
fendant appears  to  have  been  predicated  solely  upon  his  failure  to 
so  securely  and  firmly  fasten  these  flowerpots,  or  to  protect  them 
by  iron  railings  so  fastened,  as  to  render  it  impossible  for  such  pot, 
box,  or  other  article  to  fall  into  the  street;  and  to  entitle  the  plaintiff 
to  introduce  such  an  ordinance  in  evidence,  and  to  predicate  upon  it 
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a  liability  of  the  defendant,  he  was  bound  to  prove  the  fact  that  it 
was  actually  in  force  at  the  time  of  the  occurraice.  But,  so  far  as 
appears,  the  plaintiff  has  failed  to  offer  such  proof.  The  evidence 
that  the  flowerpot  belonged  to  the  defendant  or  fell  from  his  prem- 
ises, or  that  the  plaintiff,  at  the  time  of  the  accident,  was  upon  a 
public  street  or  highway,  was  slight;  but  in  view  of  the  fact  that 
this  ordinance,  upon  which  the  defendant's  liability  was  predicated, 
was  not  proved,  and  was  improperly  admitted  in  evidence,  there  must 
be  a  new  trial. 

The  judgment  and  order  are  therefore  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


HIRSCHMAN  v.  COHN  et  al. 
(Supreme  Court,  Appellate  Diyision,  First  Department    March  10.  1899.) 

1.  Witnesses— Impeachment— Proof  of  Indictment. 

A  witness  cannot  be  impeacbed  by  compelling  him  to  answer  that  he 
Is  the  defendant  named  in  an  Indictment  which  counsel  declares  he  holds 
In  his  hands. 

2.  Same— Failure  to  Offer  Indictment. 

Error  in  compelling  a  witness  to  state  whether  he  is  the  defendant 
named  In  a  certain  indictment  Is  prejudicial,  though  the  Indictment  was 
not  read  in  evidence. 

8.  Same. 

The  error  Is  prejudicial,  even  though  the  witness,  after  admitting  that 
he  is  the  person  named  in  the  indictment,  says  that  he  did  not  state  that 
he  was  ever  indicted. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Stephen  D.  Hirschman  against  Jacob  Cohn  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  INQRAHAM,  JJ. 

Mark  Cohn,  for  appellants. 
David  Bandler,  for  respondent 

PATTERSON,  J.  The  judgment  in  this  action  must  be  reversed 
for  an  error  in  the  admission  of  evidence,  affecting  the  credibility 
of  the  witness  upon  whose  testimony  the  establishment  of  the  defense 
almost  entirely  depended.  The  action  was  against  the  defendant 
Cohn,  the  maker,  and  the  defendants  Emanuel  Hein  and  Jennie  Hein 
(co-partners),  the  indorsers,  of  a  promissory  note  for  f5,000,  payable 
four  months  after  its  date.  It  was  in  evidence  that  this  note  was  dis- 
counted by  the  plaintiff.  Cohn  and  Jennie  Hein  answered.  Emanuel 
Hein  was  not  served  with  process.  The  defense  was  usury.  On  the 
trial  the  affirmative  was  taken  by  the  defendant,  and  Emanuel  Hein 
was  called  as  a  witness  to  prove  the  alleged  usury.  It  was  he  who 
negotiated  the  transaction  with  the  plaintiff.  He  swore  that  an 
agreement  was  made  by  which  he  was  to  procure  a  note  from  Cohn, 
which  was  to  be  indorsed  in  the  firm  name  of  Hein  &  Co.,  and  that 
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the  plaintiff  was  to  discount  it,  as  he  had  discounted  previous  notes, 
at  the  rate  of  7  per  cent.,  and  that  the  note  was  so  discounted, 
the  plaintiff  retaining,  from  the  amount  of  the  note,  interest  at  the 
rate  of  7,  instead  of  6,  per  cent.  Hein  also  testified  that,  in  comple 
tion  of  tlie  transaction,  he  received  from  the  plaintiff  three  checks 
on  the  3d  of  June,  1895,— one  for  |883.33,  dated  June  1,  1895, 
which  he  exchanged  on  June  3d  or  4th  with  one  Isaacs;  another 
dated  June  1,  1895,  for  f2,500,  which  he  gave  to  Isaacs  in  part  pay- 
ment of  an  antecedent  indebtedness;  and  another  dated  June  4. 
1895,  for  |1,500,  which  he  sent  to  Albany,  to  the  defendant  Jennie 
Hein,  on  June  3d.  The  aggregate  of  these  checks  being  deducted 
from  15,000,  the  face  of  the  note,  would  show  that  Hein  was  given 
116.67  less  than  the  proper  avails  of  a  note  for  f  5,000  at  four  months, 
discounted  at  the  rate  of  6  per  cent.  The  testimony  of  this  witness 
directly  established,  if  the  jury  believed  it,  a  corrupt  agreement  for 
usury.  The  position  of  the  plaintiff  upon  the  facts  of  the  case  was 
that,  on  the  Ist  of  June,  the  plaintiff  advanced  to  Emanuel  Hein,  for 
Hf  in  &  Co.,  a  check  for  f 883.33,  and  also  a  f 2,500  check;  that  there 
after,  and  on  June  3d,  Hein  for  the  first  time  produced  the  note  of 
Cohn,  which  the  plaintiff  then  agreed  to  take  at  6  per  cent.,  applying 
thereon  the  checks  already  given,  and  the  |1,500  check,  and  paying  in 
money  to  Hein  |16.67.  All  the  proof  in  the  case  respecting  an  agree- 
ment to  take  more  than  lawful  interest  was  made  by  the  testimony  of 
Hein,  on  the  one  hand,  and  the  plaintiff,  on  the  other.  It  was  for  the 
jury  to  say  which  of  these  persons  they  would  believe. 

It  was,  of  course,  competent  for  the  plaintiff  to  impeach  the  witness 
Hein ;  but  the  method  resorted  to  was  improper.  Hein  had  testified 
that  at  one  time  he  had  been  in  the  employ  of  Bloch  &  Co.,  and  on 
his  cross-examination  he  was  asked  by  the  plaintiff's  counsel: 

**Q.  Are  you  the  Emanuel  M.  Hein  described  In  the  Indictment  that  I  hold 
in  my  hand  (indicating  paper),  entitled  The  People  against  Emanuel  M. 
Hein,'  at  the  complaint  of  Louis  Bloch,  of  41  Great  Jones  street?  (Objected 
to  as  incompetent,  improper,  irrelevant,  immaterial,  inadmissible  for  any 
purpose  whatever.  Objection  overruled.  Exception.)  A.  Yes.  sir.  Q.  And 
the  Mr.  Bloch  mentioned  there  as  the  complainant  in  this  Indictment  was 
your  employer,  that  you  spoke  of  when  you  spoke  of  the  firm  of  Bloch  & 
Co.,  by  whom  you  were  employed  as  salesman?  (The  objection  was  re- 
peated, the  same  ruling  was  made,  and  exception  taken.)    A.  Yes,  sir." 

The  plaintiff's  counsel  then  asked  that  the  indictment  be  marked 
for  identification.  The  witness  subsequently  said,  *1  did  not  state 
that  I  was  ever  indicted." 

This  mode  of  attacking  the  credibility  of  a  witness  has  been  con- 
demned time  and  again.  The  fate  of  the  case  upon  the  nature  of 
the  agreement  as  to  the  discount  depended  upon  the  acceptance  or 
rejection  by  the  jury  of  the  statement  of  this  witness,  and  here  was  a 
deliberate  attempt  to  get  before  the  jury  that  which  would  naturally 
prejudice  them  against  the  witness,  namely,  the  fact  that  an  indict- 
ment had  been  found  against  him  by  the  grand  jury  on  the  complaint 
of  a  person  who  had  employed  him.  That  the  indictment  was  not 
read  in  evidence  can  make  no  difference,  and  that  the  defendant 
subsequently  remarked  that  he  did  not  state  that  he  was  ever  indicted 
cannot  affect  the  question.     He  had  been  compelled  to  answer  that 
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he  was  the  person  named  in  the  indictment  which  counsel  declared  he 
held  in  his  hand,  which  indictment  was  against  him  (Emanoel  M. 
Hein),  and  was  found  at  the  complaint  of  Louis  Bloch,  who  had  been 
his  employer.  It  is  unnecessary  to  say  anything  further  upon  this 
subject  than  to  quote  from  the  case  of  Van  Bokkelen  y.  Berd^  130 
N.  Y.  145,  29  N.  E.  255: 

**Tbe  defendant,  upon  his  cross-exainination,  was  ask^d  If  be  was  under 
indictment  for  perjury.  This  question  was  objected  to,  the  objection  was 
overruled,  and  an  exception  taken.  He  was  compelled  to  answer  that  he  had 
been  told  so,  but  that  he  had  not  seen  the  papers.  While  a  witness  may  be 
discredited  by  showing  his  conviction  for  an  offense,  we  do  not  understand 
it  to  be  competent  to  discredit  him  by  showjng  that  he  has  been  indicted. 
People  V.  Crapo,  70  N.  Y.  288;  Ryan  v.  People,  79  N.  Y.  593;  People  ▼.  Noelke. 
94  N.  Y.  137-144;   People  v.  Irving,  95  N.  Y.  541-544." 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered^ 
with  costs  to  appellant  to  abide  the  event.     All  concur. 


(38  App.  Div.  111.) 

PRITCHARD  V.  NBDERLAND  LIFE  INS.  CO.,  Limited. 

(Supreme  €k>urt.  Appellate  Division,  First  Department    March  10,  1890.) 

PLBADmo— Strikinq  out  Complaint. 

An  amended  complaint  is  improperly  stricken  out  on  tbe  ground  that 
it  was  served  merely  for  purposes  of  delay,  and  contained  no  new,  per- 
tinent aUegations,  wh^e  such  additional  allegations  were  essential  to 
certain  features  of  the  cause  of  action  set  out  in  tbe  original  complaint 
and  their  absence  might  have  precluded  plaintiff  from  giving  evidence 
necessary  to  the  cause  of  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  B.  Pritchard  against  the  Nederland  life  Insur- 
ance Company,  Limited.  From  an  order  striking  out  an  amended 
complaint,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEr, 

Mclaughlin  and  inqraham,  jj. 

L.  Sturcke,  for  appellant. 

W.  W.  Thompson,  for  respondent 

VAN  BRUNT,  P.  J.  The  amended  complaint  in  this  action  was 
stricken  out  upon  the  ground  that  it  was  served  merely  for  the  pur- 
poses of  delay,  and  contained  no  new  allegations  pertinent  to  the 
plaintiff's  cause  of  action.  We  think  this  was  error.  All  the  ad- 
ditional allegations  contained  in  the  amended  complaint  were  perti- 
nent and  essential  to  certain  features  of  the  cause  of  action  set  out  in 
the  original  complaint,  and  without  their  presence  the  plaintiff  might 
have  been  precluded  from  giving  evidence  pertinent  to  the  cause  of 
action  which  had  been  attempted  to  be  set  out  in  the  original  com- 
plaint. It  is  rather  difficult  to  see  how  any  great  desire  for  delay 
could  have  been  imputed  to  the  plaintiff,  when  the  defendant  bad 
taken  nearly  five  months  to  serve  its  answer. 

The  order  should  be  reversed,  with  flO  costs  and  disbursements, 
%xid  the  motion  denied,  with  |10  costs.     All  concur. 
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BAGULLY  ▼.  MORNING  JOURNAL  ASS*N. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

Reuarkb  op  Couksbu 

There  Is  reversible  error  where  counsel  for  plaintiff,  In  his  argument 
In  a  libel  suit,  said,  "To  show  how  juries  give  verdicts  in  libel  suits,  I 
have  here  a  volume  of  court  of  appeals  cases,  •  ♦  ♦  and  In  the  ac- 
tion •  •  •  the  Jury  rendered  a  verdict  for  $10,000;"  and,  on  the 
conrt  stating  It  was  Improper,  he  proceeded,  "And  the  court  of  appeals 
affirmed  this  judgment;"  and,  on  exception  by  defendant,  he  said,  "I 
withdraw  my  remark  about  $10,000  verdict,  and  ask  you  not  to  consider 
It,"— though  the  court  charged  the  jury  that  this  matter  had  nothing  to 
do  with  the  case,  and  they  were  to  give  it  no  significance. 

Appeal  from  trial  term,  Brings  county. 

Action  by  Aaron  Bagully  against  the  Morning  Journal  Associa- 
tion. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  HATCH,  and 
WOODWARD,  JJ. 

Milton  S.  Guiterman,  for  appellant 
J.  Charles  Weschler,  for  respondent. 

HATCH,  J.  This  is  an  action  to  recover  damages  for  the  alleged 
publication  of  a  libel.  The  verdict  which  has  been  rendered  is  quite 
large,  but,  in  view  of  the  testimony  given  upon  the  trial,  it  was 
perhaps  justified.  We  should  have  no  diflSculty  in  affirming  this 
judgment,  were  it  not  for  the  action  and  statements  made  by  the 
attorney  for  the  plaintiff  in  his  summing  up  to  the  jury.  It  appears 
in  the  record  that,  upon  such  address,  counsel  for  the  plaintiff  stated: 

"To  show  how  juries  give  verdicts  In  libel  suits,  I  have  here  a  bound  vol- 
ume of  court  of  appeals  cases  from  the  library,  and  In  the  action  entitled  'Le 
Huray  Sisters'  the  jury  rendered  a  verdict  for  the  plaintiff  for  $10,000.  The 
Court:  That  U  entirely  Improper,  and  should  not  be  made  to  the  jury.  I 
rule  you  have  not  the  right  to  make  that  statement,  Mr.  Hallhelmer.  Mr. 
Hallhelmer:  And  the  court  of  appeals  affirmed  this  judgment.  Mr.  Guiter- 
man: I  take  an  exception  to  those  remarks.  Mr.  Hallhelmer:  I  withdraw 
my  remark  about  that  ten  thousand  dollar  verdict,  and  ask  you  gentlemen 
not  to  consider  It.  Mr.  Guiterman:  I  object  to  that  statement  again  being 
made,  and  I  take  an  exception  to  that  remark  being  made  to  the  jury." 

There  was  no  possible  justification  for  the  reference  by  the  counsel 
for  the  plaintiff  to  the  case  in  the  court  of  appeals.  It  is  not  pos- 
sible that  any  attorney  can  be  so  carried  away  in  his  zeal  for  the 
success  of  his  client^  or  be  so  blinded  in  his  sense  of  propriety,  as 
to  be  unaware  of  the  improper  character  of  such  matter.  It  was  in- 
tended for  no  other  purpose  than  to  convey  to  the  minds  of  the  jury 
that  in  this  class  of  cases  the  sum  awarded  as  damages  was  always 
large.  When  the  interruption  of  counsel  came  from  the  court,  if  he 
had  before  lacked  perception  of  the  impropriety  of  his  course,  it  was 
then  called  sharply  to  his  attention.  Yet  he  not  only  disregarded 
the  suggestion  of  the  court,  but  he  aggravated  his  offense;  and  it 
was  only  when  exception  was  taken,  and  he  became  fearful  that  legal 
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error  might  be  predicated  thereon,  that  he  hastened  to  make  what 
was  evidently  thought  to  be  a  correction  of  what  furnished  ground 
for  a  good  exception.  In  the  correction,  however,  the  sting  of  the 
matter  was  left  by  the  reiteration  of  the  f  10,000  verdict,  thus  making 
the  correction  substantially  as  offensive  as  was  the  original  trespass 
upon  the  defendant's  rights.  It  is  true  that  the  court,  in  its  charge 
to  the  jury,  stated  that  this  matter  had  nothing  to  do  with  the  case 
then  on  trial,  and  that  they  knew  nothing  about  it,  and  were  not  to 
give  it  any  significance  in  arriving  at  their  verdict,  as  such  course 
would  be  wrong.  But,  in  view  of  the  peculiarly  aggravated  char- 
acter of  the  offense  of  which  plaintiff's  counsel  had  been  guilty,  we 
are  of  opinion  that  the  error  committed  cannot  be  said  to  have  been 
corrected. 

In  Halpern  v.  Railroad  Co.,  16  App.  Div.  90,  45  N.  Y.  Supp.  134. 
a  similar  offense  was  considered  by  this  court;  and  the  charge  in 
that  case  was  that  the  objectionable  matter  had  nothing  whatever 
to  do  with  the  case,  and  the  jury  must  disregard  the  statements. 
Yet  we  held  that  the  error  was  not  cured.  We  announced  the  rule 
there  as  we  announce  it  here: 

"We  by  no  means  intend  to  say  that  every  Irrelevant  or  Improper  comment 
made  by  a  counsel  through  inadvertence  or  excess  of  zeal  would  require  or 
Justify  setting  aside  a  verdict,  but  in  this  case  the  conduct  of  the  counsel  was 
persistent  and  continuous,  and  his  fault  flagrant" 

So,  here  the  offense  was  even  more  persistent,  continuous,  and 
flagrant  than  it  was  in  the  case  to  which  the  language  quoted  was 
applied.  Indeed,  in  the  present  case  the  flagrant  character  of  the 
offense,  which  was  continued  after  the  court  had  interrupted,  ap- 
proached dangerously  near,  if  it  did  not  constitute,  a  contempt  of 
court.  Its  persistent  character  was  not  in  the  least  restrained,  al- 
though the  interruption  came  from  court  and  counsel,  until  it  be- 
came apparent  that  a  fatal  exception  had  been  taken,  when,  as  we 
have  already  observed,  the  attempt  to  correct  was  quite  as  bad  as 
anything  which  had  preceded  it  We  think  that  courts  would  be 
remiss  in  their  duty  if  such  flagrant  violations  as  this  were  over 
looked,  and  not  only  overlooked,  but  rewarded. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  STOW  et  al.  v.  COMMON  COUNCIL  OP  CITY  OP 

KINGSTON. 

(Supreme  Court,  Appellate  Division.  Third  Department.    March  14,  1890.) 

Mdnioipalities— Improvements— Assessments— City  Engineer's  Salary. 
Under  l^aws  1896,  a  747,  i  151,  providing  that  all  special-assessment 
improvements  shall  be  by  contract  let  to  the  lowest  bidder^  and  paid  for 
from  the  funds  raised  therefor,  the  expenses  of  such  Improvements  may 
be  made  to  Include  the  cost  of  the  city  engineer*s  and  his  assistants* 
services  in  overseeing  the  work,  notwithstanding  their  salaries  are  pra- 
vided  for  by  the  city  charter. 
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2.  Same— Objections— Appeal. 

A  person  whose  objection  to  a  special  assessment  was  fully  heard  can- 
not complain  that  the  council  confirmed  the  assessment  before  the- 
expiration  of  the  time  allowed  for  objections. 

Certiorari  by  the  people,  on  the  relation  of  Daniel  B.  Stow  and 
others,  against  the  common  council  of  the  city  of  Kingston,  to  re- 
view a  confirmation  of  special  assessments.  Determination  con- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT^ 
NAM,  and  MERWIN,  JJ. 

.  G.  R.  Adams,  for  relators. 
John  W.  Searing,  for  defendant 

LANDON,  J.  The  relators  seek  by  this  writ  of  certiorari  to  re- 
view the  determination  of  the  common  council  of  the  city  of  King- 
ston in  confirming  special  assessments  upon  their  property, — one  for 
the  expense  of  grading  and  top-dressing  Jarrold  street,  in  the  city 
of  Kingston,  and  the  other  for  constructing  a  sewer  in  said  street. 
They  duly  appeared  before  the  assessor,  and  made  objections  in  writ- 
ing to  the  assessment,  as  the  city  charter  permits,  and  also  before 
the  common  council,  and  in  like  manner  made  objections  to  the  con- 
firmation thereof.  Their  objections  were  overruled,  and  the  assess- 
ments confirmed. 

The  special  assessments  for  grading  and  top-dressing  and  for  the 
sewer  were  for  75  per  cent,  of  the  following  items: 

E.  M.  Haines,  contract  for  street $1,275  (K> 

W.    Klingberg.   engineering 190  00 

P.  Kilfoyle,  inspector 163  00 

Total  cost  of  street $1,628  0(> 

E.  M.  Haines,  contract  for  the  sewer $470  OO 

W.  Klingberg,  engineering  expenses 50  00 

P.    Kilfoyle,    Inspector 77  50 

Total  cost  of  sewer $597  50 

The  charter  of  the  city  (Laws  1896,  c.  747,  §  147)  authorizes  the  com- 
mon council  to  cause  such  work  to  be  done  "at  the  expense  in  whole  or 
in  part  of  the  property  fronting  thereon,"  and  to  "determine  what 
part,  if  any,  not  exceeding  twenty-five  per  centum  of  the  expense 
thereof,  shall  be  paid  by  general  tax  upon  the  city,  and  what  part  of 
such  expense  ♦  ♦  ♦  shall  be  paid  by  special  assessment  on  the 
property  fronting  on  such  improvement."  In  this  case  the  common 
council  determined  that  25  per  cent,  of  such  cost  should  be  paid  by 
general  tax,  and  the  remainder  by  special  assessment.  Section  151 
of  the  act  provides  that  "all  improvements  to  be  paid  for  by  special 
assessment  shall  be  by  contract  let  to  the  lowest  responsible  bidder, 
and  shall  be  paid  for  only  from  the  funds  raised,  levied  and  collected 
for  such  improvement."  It  appears  from  the  return  that  W.  Kling- 
berg  was  the  city  engineer,  and  that  the  sums  of  J190  and  |50  in- 
cluded in  the  cost  of  the  improvements  were*  the  moneys  paid  to 
him  and  his  assistants  for  salary  and  wages  during  the  time  he  and 
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they  were  engaged  in  the  engineering  work  necessary  for  the  im- 
provements, and  that  the  sums,  |163  and  J77.50,  included  therein  for 
P.  Kilfoyle,  inspector,  were  the  moneys*  paid  him  for  inspecting  the 
work,  and  that  all  said  sums  were  paid  from  funds  raised  by  general 
tax.  Section  38  of  the  charter  provides  that  the  city  engineer  "shall 
receive  a  salary  of  twelve  hundred  dollars  per  annum,  payable  month- 
ly/' The  same  section  requires  him  to  do  all  the  engineering  work 
necessary  for  such  improvements,  and  to  superintend  the  construc- 
tion of  sewers  and  the  grading  of  streets,  and  he  may  appoint  such 
assistants  as  the  common  council  authorizes.  We  assume  that  the 
employment  of  Kilfoyle  as  inspector  was  made  pursuant  to  this 
power. 

The  argument  against  including  the  items  for  engineering  and  in- 
spection is  based  upon  the  provisions  of  the  charter  above  cited,  and 
is  to  the  effect  that  the  engineer  is  a  salaried  officer  of  the  city, 
charged  with  the  duty  of  this  engineering  and  inspection,  and  there- 
fore the  charge  for  these  services  is  not  properly  a  part  of  the  cost 
of  this  work,  and  that  his  salary,  of  which  the  relators  contribute 
their  share  in  the  general  tax,  would  have  been  the  same  if  this  work 
had  not  been  done;  that  the  provision  that  "all  improvements  to  be 
paid  for  by  special  assessment  shall  be  by  contract  let  to  the  lowest 
responsible  bidder^'  excludes  special  assessments  for  other  than  such 
contract  charges.  The  argument  seems  cogent,  but  the  language  of 
the  last-quoted  provision  does  not  in  terms  exclude  from  the  assess- 
ment the  cost  of  the  improvement  beyond  its  contract  price.  The 
cost  of  engineering  and  inspection  cannot  properly  be  included  in 
the  contract  with  the  contractor.  Section  147  of  the  charter  pro- 
vides that  the  assessor  "shall  make  a  just  and  equitable  assessment 
of  the  costs  and  expenses  of  the  improvement  as  audited  by  the  com- 
mon council  against  the  owners  and  occupants  of  the  lands  deemed 
to  be  benefited."  This  includes  the  contract  price  and  other  nec- 
essary expenses.  The  weight  of  authority  justifies  the  inclusion  of 
these  items.  The  fact  that  the  city  engineer's  duties  largely  con- 
sist in  rendering  such  services  seems  to  justify  including  in  the  cost 
of  the  improvement  such  proportion  of  his  salary,  and  of  his  assist- 
ants' whom  he  is  authorized  to  appoint,  as  the  time  spent  in  ren- 
dering them  bears  to  the  whole  time  for  which  they  are  paid.  In  re 
Tappan,  54  Barb.  225;  In  re  Eager,  46  N.  Y.  100;  In  re  Merriam,  84 
N.  Y.  596;  In  re  Pelton,  85  N.  Y.  651;  In  re  Lowden,  89  N.  Y.  548; 
In  re  Johnson's  Petition,  103  N.  Y.  260,  8  N.  E.  399. 

The  relators  also  object  that  the  assessment  was  confirmed  by  the 
common  council  before  the  expiration  of  the  time  allowed  to  prop- 
erty owners  to  make  their  objections.  It  is  not  clear  that  this  is 
true  in  fact.  As  we  have  stated  above,  the  relators  were  fully  heard, 
and  therefore  have  no  grievance  upon  this  account. 

The  determination  of  the  common  council  is  confirmed,  with  (50 
costs  and  disbursements.    All  concur. 
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CITY  OP  BROOKLYN  v.  NASSAU  ELECTRIC  R.  CO. 
^Supreme  Court,  Appellate  Diyision,  Second  Department    March  7,  1809.) 

OBDnVAUCBS— STSBar-CAJR  FSNl>BRa. 

A  provision,  in  an  ordinance  requiring  safety  fenders  to  be  attached 
to  the  front  platform  of  electric  street  cars,  that  they  shall  not  be  more 
than  three  Inches  from  the  trades,  is  unreasonable,  In  view  of  the  lia- 
bility of  the  height  of  the  car  above  the  tracks  to  vary  according  to  the 
loads,  the  grades,  and  the  curves. 

Bartlett  and  Woodward,  JJ.,  dissentmg. 

Appeal  from  Kings  county  court. 

Action  by  the  city  of  Brooklyn  against  the  Nassau  Electric  Bail- 
road  Company.  From  a  judgment  of  the  county  court  afflrmimg  a 
judgment  of  the  justice's  court  of  the  city  of  Brooklyn  fojf  {^aimtiif ,  de- 
fendant  ann^^aJs      Beversed 

Argued  before  GOODBiCH,  P.  J.,  and  CULLEN,  BABTLETO, 
HATCH,  and  WOODWARD,  JJ. 

John  F.  Brennan,  for  appellant. 
William  J.  Carr,  for  respondent. 

GOODBICH,  P.  J.  The  action  is  brought  to  recover  a  penalty  for 
the  defendant's  breach  of  an  ordinance  of  the  former  city  of  Brooklyn, 
which  reads  in  part  as  follows: 

*'Sec.  3.  Resolved,  that  each  and  every  railroad  coni]>any  operating  cars 
by  electricity  on  any  of  the  streets,  avenues,  or  public  places  fti  the  city  of 
Brooklyn  shall  equip  witiiln  sixty  days  after  this  ordinance  shall  have  been 
approved  by  his  honor,  the  mayor,  each  and  every  car  so  operated  vlth  a 
safety  fender  or  safeguard  attached  to  the  front  platform  of  said  car  or  cars 
whlcb  shall  extend  from  the  platform  of  said  car  or  cars,  to  within  not 
more  than  three  inches  from  the  tracks,  and  to  be  made  and  modeled  in 
such  a  manner  that  it  wiU  be  impossible  for  any  person  or  persons  to  pass 
under  the  fender  or  the  platform  of  said  car  or  cars  and  come  in  contact 
with  the  whe^s  of  said  car.  The  said  front  platfovm  of  said  car  to  be  con- 
strued as  the  platform  occupied  by  the  motorman,  no  matter  in  what  direc-  . 
tion  the  said  car  may  be  going." 

"Sec.  6.  Penalty.  Any  corporation  whose  ofBcers,  agents,  or  servants  shall 
wUlfuIIy  or  negligently  violate  any  of  the  provisions  of  this  ordinance  shall 
be  liable  for  a  penalty  in  the  sum  of  925.00  for  each  and  every  offense.'' 

The  justice  rendered  judgment  for  the  jrfaintiff,  the  county  court 
affirmed  the  judgment,  and  from  snch  affirmance  this  appeal  is  taken. 

The  defendant's  chief  contentions  are:  First,  that  the  ordinance, 
in  itsdf,  is  unreasonable;  second,  that  the  city  had  not  proved  a  will- 
ful or  negligent  violation  of  the  ordinance. 

It  is  necessary  to  discuss  only  a  single  question, — ^the  validity  of  the 
ordinance.  It  is  authoritatively  settled  that  the  courts  have  power  to 
pass  upon  the  reasonableness  of  an  ordinance.  The  court,  in  Mayor, 
etc.,  of  New  York  City  v.  Dry  Docks,  E.  B.  &  B.  B.  Co.,  133  N.  Y.  104, 
111,  112,  30  N.E.  564,  said: 

"The  adoption  of  the  ordinance  in  question  does  not  conclude  the  courts  in 
passing  upon  the  case  of  its  alleged  violation,  because  their  determination 
is  to  be  controlled  by  the  question  of  whether  it  was  reasonable  as  to  the 
defendant,  and  that  can  only  be  determined  from  facts  in  evidence.  The 
court  will  Imply  the  existence  of  reasons  rendering  the  adoption  of  such  a 
public  measure  presumptively  proper,  and  it  is  for  the  defendant  to  show 
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the  facts  which  should  exempt  it  from  compliance  with  the  general  reg- 
ulation. Presumptively,  the  ordinance  was  required  in  the  Interests  of  the 
public,  for  whose  convenience  railroad  companies  hold  and  must  operate 
their  franchises;  but  the  presumption  is  open  to  rebuttal  by  this  defendant 
by  giving  in  evidence  facts  which  show  that  in  Its  case  its  enforcement  would 
be  unreasonable,  and  that  the  convenience  of  the  public  or  of  passengers  did 
not  require  such  a  regulation.  ♦  ♦  •  Undoubtedly  the  reasonableness  of 
the  ordinance  was  a  question  of  law.  for  the  court  to  decide  upon  a  consid- 
♦^ration  of  all  the  facts  and  circumstances  of  the  case." 

The  validitj  of  the  ordinance  depends  on  the  question  whether  it  is 
reasonable.  But  the  reasonableness  is  a  matter  of  law  for  the  court 
to  determine,  and  not  one  of  fact,  though  it  is  to  be  determined  in 
the  light  of  the  facts  proved  and  our  common  knowledge.  While  we 
appreciate  the  danger  occasioned  to  pedestrians  on  the  highway  from 
the  use  of  trolley  cars,  and  see  the  propriety  of  any  regulations  or  re- 
quirements that  the  common  council  may  impose  upon  the  operation 
and  management  of  such  cars  for  the  safety  of  the  public,  this  is  al- 
ways subject  to  the  qualification  that  such  requirements  must  be  rea- 
sonable; that  is  to  say,  practicable, — not  from  the  point  of  view  of  ex- 
pense to  the  companies  operating  the  cars,  but  practicable  in  the  sense 
that  they  may  not  improperly  interfere  with  the  discharge  of  the  pub- 
lic duty  of  such  companies  in  transporting  passengers.  It  is  matter  of 
common  knowledge  that  a  trolley  car  has  springs,  and  a  platfoi-m, 
forming  a  solid  part  of  the  car  body;  that  the  weight  of  passengers 
will  depress,  more  or  less,  the  body  of  the  car,  including  the  platform; 
that  a  car  in  motion  will  oscillate  longitudinally  and  laterally;  that 
the  surface  of  a  city  street  is  not  perfectly  flat  or  even  over  its  entire 
breadth ;  that  there  are  grades  of  different  degrees,  and  curves  of  vary- 
ing radii,  in  the  city  streets;  and  that  the  streets  themselves  have 
different  degrees  of  convexi^.  If  the  car,  in  its  operation,  never 
changed  its  height  from  the  ground,  and  did  not  oscillate,  and  if  the 
surface  of  the  street  were  flat,  and  there  were  no  grades  or  curves,  an*! 
no  obstructions  were  found  in  the  surface,  there  would  be  no  diflS- 
culty  in  saying  that  the  ordinance  was  reasonable;  but,  when  all 
these  facts  exist,  it  is  evident  that  no  fender  can  be  attached  im 
movably  to  the  front  platform,  so  that  it  will  at  all  times  remain  at 
the  required  height  above  the  track  and  all  parts  thereof, — ^for,  as 
there  is  equal  danger  to  a  person  standing  on  any  part  of  the  street 
directly  in  front  of  an  approaching  car,  we  assume  that  'bracks" 
means  the  rails  and  the  entire  space  between  them.  This  would  re- 
quire a  fender  of  a  very  curious  shape,  and  not  only  that,  but  one 
which  would  conform  to  the  varying  convexity  of  surface  in  different 
streets  and  portions  of  streets.  Such  a  fender  is  impracticable.  Of 
course,  we  do  not  lose  sight  of  the  fact  that,  as  the  ordinance  says 
**not  more  than  three  inches  from  the  tracks,"  one  part  of  the  fender 
could  be  three  inches  above  the  tracks,  and  other  parts  less  than 
three  inches;  but  there  may  be,  and  often  is,  a  variance  of  more 
than  three  inches  in  height  between  the  rails  and  the  center  of  the 
track.  On  the  testimony  in  this  case,  and  in  the  light  of  our  common 
knowledge  and  experience,  we  can  say  that  the  ordinance  directing 
that  proper  fenders  shall  be  put  on  all  cars  is  plainly  both  reasonable 
and  practicable,  but  the  requirement  that  such  fenders  shall  be  within 
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three  inches  of  the  tracks  seems  to  us  entirely  impracticable  and  un- 
reasonable. While  fenders  have  been  uniformly  adopted  on  all  the 
cars  of  the  city,  no  one  of  them  seems  to  comply  with  this  require- 
ment, and  the  reasons  for  it,  in  the  present  state  of  aftairs,  appear 
obTious.  The  height  of  the  car  itself  above  the  tracks  at  all  times  is 
liable  to  vary  according  to  the  load  in  the  car.  The  movement  of  the 
car  on  grades  or  curves  also  causes  the  distance  of  the  front  platform 
from  the  surface  of  the  street  or  tracks  to  change  from  time  to  time. 
These  oscillations  or  differences  of  elevation  often  exceed  three  inches. 
While  it  not  only  may  be  possible,  but  is  entirely  probable,  that  in  the 
future  mechanical  ingenuity  will  provide  devices  which  will  enable 
these  fenders  to  be  maintained  at  a  somewhat  uniform  height  above 
the  street,  autcxnatically  or  otherwise,  it  appears  here  clearly  that  no 
such  device  has  been  invented,  or,  if  invented,  its  merits  have  not 
become  so  known  as  to  require  its  adoption.  We  are  ccmstrained  to 
say  that  at  the  present  time,  and  in  the  present  state  of  the  manufac- 
ture of  fenders,  the  direction  of  this  ordinance  that  fenders  shall 
be  maintained  three  inches  above  the  tracks  is  unreasonable  and  void; 
but  in  other  respects  the  ordinance  is  ralid,  and  it  is  the  duty  of  the 
railroad  companies  to  comply  with  the  provisions,  and  maintain  their 
fenders  at  the  least  elevation  practicable. 

With  these  views,  we  do  not  deem  it  essential  to  discuss  any  other 
questions. 

The  judgments  of  the  county  court  and  of  the  justice  of  the  peace 
must  be  rerersed,  with  costs.  All  concur,  except  BABTLETT  and 
WOODWARD,  JJ.,  dissenting. 


80HWARZLBR  v.  McGLENAHAK  et  sL 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

1.  LbASBS— SOBLBTTniG— HOLDIKO  OVBR. 

Wbere  neither  of  the  parties  to  aiease  treats  a  subletting  as  changing 
their  status,  a  holding  over  the  term  by  the  subtenant  continues  their 
relation  of  landlord  and  tenant  on  the  original  terms. 

a  PLBAUINe— EVIBBKCB. 

Defendant,  under  the  general  denial,  in  an  action  to  recover  a  certain 
sum  of  money  for  certain  items,  Is  entitled  to  show  payment  of  certain 
of  the  items. 

Appeal  from  trial  term,  New  York  county. 

Action  by  August  F.  Schwarzler  against  James  McOlenahan  and 
others,  executors  of  David  Stevenson,  deceased.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  motion  for  new  trial,  defend- 
ants appeal.  Transferred  from  First  to  Second  department  Mod- 
ified. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  HATCH,  and 
WOODWARD,  JJ. 

William  O.  McCrea,  for  appellants. 
William  King  Hall,  for  respondent 

HATCH,  J«  The  plaintiff's  assignor  held  a  lease  of  certain,  prem- 
ises situated  on  Eleventh  avenue,  in  the  borough  of  Manhattan,  for 
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tte  term  of  three  years  from  May  1,  1889.  By  its  terms,  this  lease* 
«[pmd  on  April  30,  1892.  There  was  also  testimony  in  the  case 
tending  to  establish  that  the  plaintiff's  assignor  was  the  owner  of  the 
l>uildi]:^  upon  the  property,  and  the  rent  reserved  in  the  lease  was 
fkx  sgMmikl  rent  Prior  to  the  expiration  of  the  term,  plaintiff's 
^EMSQgnor  sublet  the  premises  at  a  rental  of  f4g0  a  year,  bnt  reserved 
iM  right  of  re-entry  thereunder.  After  the  last  lease  the  title  to 
the  premises  changed  hands,  and  the  defendants'  testator  became  the 
<>wner.  Rent  was  collected  by  the  testator  and  by  the  defendants 
tmck  the  snbtenant  at  the  rent  reserved  in  the  original  lease,  and 
tbe  difference  between  that  snm  and  the  increased  rental  was  col- 
lected by  plaintiff's  assignor.  Snbseqaently  this  method  was 
«hai^ied,  and  tiie  defendants  collected  the  whole  of  the  rent,  and 
jpaaA  over  to  ihe  plaintiff's  assignor,  from  time  to  time,  the  difference. 
<Jpon  the  expiration  of  the  leasehold  term,  the  evidence  tends  to 
establish,  and  the  jury  were  authorized  to  find,  that  no  change  took 
place  in  the  relation  of  these  parties,  but  the  defendants  continued 
to  coUeet  the  rent  as  before,  and  to  pay  over  the  same  to  the  plain- 
tMRs  assignor  thereafter.  Although  the  evidence  was  conflicting, 
the  jury  were  authorised  to  find  that  no  notice  of  the  termination  of 
the  lease  was  given  by  the  defendants  to  the  plaintiff  or  his  assignor; 
the  only  change  being  in  1894,  when  the  rent  collected  of  the  sub- 
tenant was  at  the  rate  of  f35  a  month,  instead  of  J40,  and  he  ob- 
ligated himself  to  do  some  repairs.  The  defendants  continued  to 
pay  rent  until  about  January  1, 1894,  when  they  refused  to  pay  over 
:any  more;  and  this  action  is  brought  to  recover  fbr  the  difference 
l>etween  the  ground  rent  and  that  paid  by  the  subtenants  for  1894 
;and  1895.  . 

It  is  true  that,  where  a  lessee  parts  witii  his  whole  term,  it  will 
vrdinarily  be  regarded,  as  to  his  landlord,  as  constituting  an  assign- 
metit  of  his  estate  therein,  and  operates  as  a  surrender  of  the  prem- 
ises for  the  term  demised-    Stewart  v.  Railroad  Co.,  102  N.  Y.  001, 
S  N.  EL  200.    This  establishes  the  relation  of  the  parties  as  a  rule 
of  law  where  nothing  else  intervenes,  bat  it  can  have  no  application 
^to  a  case  where  neither  party  regards  the  subletting  as  having 
'Changed  the  status  of  the  parties;  and  if  the  parties  thereafter  treat 
:&e  relation  as  still  continuing,  and  the  subtenant  continues  to  hold 
lovier  the  term,  it  continues  the  relation  of  landlord  and  tenant  upon 
the  original  terms.    Manheim  v.  Beitz,  21  App.  Div.  16,  47  N.  Y. 
»ipp,  282;  Vosburgh  v.  Com,  23  App.  Div.  147,  48  N.  Y.  Supp.  598. 
It  is  clearly  evident,  therefore,  upon  the  testimony  in  this  case,  that 
.the  court  was  authorized  to  submit,  and  the  jury  to  find,  that  there 
was  a  holding  over, — in  fact,  that  was  admitted, — and  to  find  that 
the  plaintiff's  assignor  was  regarded  as  the  lessee  under  his  lease. 
Itt,  therefore,  any  rent  had  been  collected  by  the  defendants  from  the 
'jsuUienant,  they  were  bound  to  account  to  the  lessee  or  his  assignee. 
"The  testimony  is  somewhat  contusing  as  to  just  the  amount  that  was 
<!ollected,  and  the  amount  which  had  not  been  paid  over.    The  court, 
in  its  charge  to  the  jury,  stated  the  amount  that  had  been  collected, 
^and  the  amount  which  the  plaintiff  was  entitled  to  deduct,  which 
left  a  balance  of  f  198,  which  the  court  charged  the  plaintiff  was  en- 
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titled  to  recover,  if  anything.  No  qnestion  waB  raised  by  either 
party  as  to  the  ccHrrectness  of  the  eaort's  figures.  The  deiendnti^^ 
although  excepting  to  that  part  of  the  cliftrge,  simply  raised  the  qpi^ 
tion  as  to  two  checks  for  which  they  claimed  to  be  entitled  to  credit^ 
and  which  had  not  been  credited  to  them,  for  the  reason  that  their 
answer  contained  no  plea  of  payment.  Bo  that  in  the  disposifioo  ^f 
this  case  we  are  to  regard  the  balance  which  the  plaintiff  wa»  en- 
titled to  recover  as  the  sum  of  f  198  and  interest,  if  the  court  wai^ 
correct  in  holding  that  the  defendants  could  not  avail  themselves  <^ 
two  checks, — one  under  date  of  November  13, 189a,  for  f 51,  and  one 
ander  date  of  December  26, 1893,  for  f 26.  We  are,  however,  of  opm- 
ion  that  the  court  committed  an  error  in  not  allowing  the  amount  •f 
these  two  checks.  The  action  is  brought  to  recover  a  sum  of  montyy. 
and,  in  order  to  entitle  the  plaintiff  to  recover,  it  was  tncumbent  «p- 
on  him  to  establish  the  amount;  and  the  defendants,  under  a  general 
denial,  had  the  right  to  show  any  facts  which  tended  to  defeat  plain- 
tiff's  recovery,  either  in  whole  or  in  part.  The  testimony  which  es- 
tablished the  payment  of  the  two  items  was  drawn  out  upon  cross- 
examination,  and  the  receipt  of  the  checks  was  admitted  by  plain- 
tifl's  assignor.  Consequently  this  testimony  went  to  destroy  in  part 
his  right  to  recover.  The  evidence  was  proper  under  the  general 
denial,  and  the  defendants  should  have  had  the  benefit  of  the  sanies 
Sprinkler  Co.  v.  Andrews,  55  N.  Y.  Supp.  1030  (opinion  by  Cullav 
J.,  not  yet  officially  reported).  The  defendants  therefore  become  en- 
titled to  have  this  sum  deducted.  With  this  deduction,  the  judgment 
should  be  affirmed,  without  costs  of  this  appeal  to  either  partj. 
All  concur. 


BROWN  et  al.  v.  MOITNT  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  14,   1899.> 

VbBDOR  AlTD  PnBCHA8BR'-3&ABKSTABLB  TiTLE. 

A  judgment  construing  a  wUl  through  which  all  parties  dalm  title 
to  land,  though  erroneous,  being  in  an  action  to  which  every  person 
having  any  possible  interest  In  the  land  was  a  party,  makes  title  market- 
able, so  that  a  purchaser  most  complete  his  purchase. 

Appeal  from  special  term,  Kings  county. 

Action  by  Clara  J.  Brown  and  others  agaixist  Henry  R.  Mount  amSL 
others.  A  motion  to  compel  John  Potts  to  complete  his  purchase  of 
land  was  denied,  and  plaintiffs  and  part  of  the  defendants  appeaL 

Argued  before  GOODEIOH,  P.  J.,  and  OULLEN,  BABTLETT^ 
HATCH,  and  WOODWARD,  JJ. 

^VVlDiam  H.  Hamilton,  fm  appellants. 
Van  Mater  Stilwell,  for  respondent. 

PER  CURIAM.  Assuming  that  the  will  of  the  deceased,  throi^^ 
whom  all  parties  claim  title,  was  erroneoasly  construed  by  the  special 
term  (which  we  by  no  means  assert),  still  Hie  question  was  one  faii^ 
for  litigation,  and  the  judgment  rendered  in  the  action  is  condusiye  oo 
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all  the  parties;  and,  as  there  is  no  person  having  any  possible  inter- 
est in  the  title  who  was  not  made  a  party  to  the  action,  the  title  of 
the  purchaser  is  absolutely  secure;  he  is  protected  by  the  judgment. 
Blakeley  v.  Calder,  15  N.  Y.  617;  Jordan  v.  Van  Epps,  85  N.  Y.  427. 

The  order  should  be  reversed,  and  motion  to  compel  purchaser  to 
take  title  granted,  with  (10  costs  and  disbursements. 


ANDREAE  et  aL  v.  HANDLER  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    March  9,  1899.) 

1.  Pleading — Fbitolous  Answers. 

An  answer  is  not  frivolous,  within  Code  Cir.  Proc.  |  537,  if  it  traverse 
any  material  aUegation  of  the  complaint 

2.  Same— Sham  Answers. 

An  answer  is  sham,  within  Code  Civ.  Proc.  |  538,  only  when  It  Is 
clearly  false. 

Action  by  Charles  H.  Andreae  and  others  against  Humphrey  0. 
Bandler  and  others.  On  motion  to  strike  out  the  amended  answer. 
Denied. 

C.  G.  Beaman,  for  the  motion. 
E.  G.  Baldwin,  opposed. 

GILDERSLEEVE,  J.  This  is  a  motion  to  strike  out  an  amended 
answer  as  sham,  and  also  for  judgment  on  said  amended  answer  as 
frivolous  and  as  insufficient  The  motion  is  therefore  based  upon 
both  sections  537  and  538  of  the  Gode.  There  is  a  well-defined  dis 
tinction  between  a  sham  and  a  frivolous  answer.  The  former  is  good 
upon  its  face,  but  false  in  fact,  while  the  latter  denies  no  material 
averment  in  the  complaint,  and  sets  up  no  defense.  See  Hull  v. 
Smith,  8  How.  Prac.  150.  The  complaint  herein  sets  forth  a  con- 
tract between  the  parties  by  which  plaintiffs  were  to  manufacture 
for  defendants  certain  goods,  at  the  agreed  price  of  J587.13;  that 
these  goods  were  to  be  delivered  in  different  lots;  that  a  portion 
was  delivered  by  plaintiffs  and  accepted  by  the  defendants;  that  the 
balance  was  afterwards  tendered  by  the  plaintiffs,  but  refused  by 
the  defendants  without  cause;  that  plaintiffs  notified  defendants  that 
they  would  hold  the  goods  for  their  account  and  risk;  that  plain- 
tiffs' charges  for  storage  are  |50;  that  defendants  neglected  and 
refused  to  call  for  or  receive  the  goods,  which  plaintiffs  still  hold; 
that  plaintiffs  have  duly  performed  all  conditions  on  their  part  to 
be  done;  and  that  the  sum  of  f 587.13  is  due  from  defendants  to 
plaintiffs,  with  interest.  The  amended  answer  is  a  general  denial, 
except  that  it  admits  the  making  of  the  contract,  that  delradants  re- 
ceived the  first  lot  of  goods,  that  they  have  not  called  for  or  received 
the  goods  alleged  to  have  been  tendered  to  them,  and  that  they  have 
paid  no  part  of  the  sum  alleged  in  the  complaint  to  be  due.  It  will 
therefore  be  seen  that  the  amended  answer  puts  in  issue  the  allega- 
tion of  the  complaint  that  the  balance  of  the  goods  was  tendered  by 
the  plaintiffs  to  the  defendants,  and  that  the  defendants  refused  to 
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accept  them  without  cause;  also,  the  allegation  that  plaintiflfs  have 
duly  performed  all  conditions  on  their  part  to  be  done;  also,  the 
allegation  that  the  sum  mentioned  in  the  complaint  is  due;  and, 
also,  that  defendants  were  notified  that  plaintiffs  held  the  balance  of 
the  goods  subject  to  defendants'  order.  Under  these  circumstances, 
the  answer  cannot  be  said  to  be  frivolous.  A  frivolous  pleading  is 
one  which  does  not  contain  any  valid  defense,  and  whose  insuffi- 
ciency appears  upon  mere  inspection,  and  without  argument  See 
Youngs  V.  Kent,  46  N.  Y.  672;  Carpenter  v.  Adams,  34  Hun,  429; 
Wise  V.  Gessner,  47  Hun,  306.  Nor  can  the  answer  be  declared 
sham.  In  general,  a  sham  answer  or  defense  is  one  which  is  false, 
but  the  falsity  of  the  defense  must  appear  clearly,  if  not  decisively. 
See  Morey  v.  Deposit  Co.,  7  Abb.  Prac.  (N.  S.)  199;  Lockwood  v. 
Salhenger,  18  Abb.  Prac.  136;  Ostrom  v.  Bixby,  9  How.  Prac.  57. 
It  is  not  enough  that  there  is  little  prospect  of  the  success*  of  the 
defense.  Kiefer  v.  Thomass,  6  Abb.  Prac.  (N.  S.)  42.  The  court 
should  be  satisfied  that  the  object  of  the  pleader  is  delay,  or  to  trifle 
with  the  court,  or  annoy  the  plaintiils.  Hadden  v.  Manufacturing 
Co.,  1  Daly,  388. 

The  motion  must  be  denied,  with  (10  costs,  to  abide  the  event. 
Notice  order  for  settlement. 


(38  App.  Div.  130.) 

HAMERSHIiAG  et  al.  v.  DURYEA. 

(Supreme  Court,  AppeUate  Division,  First  Department    March  10,  1899.) 

1.  Vbmdor  and  Purchaser— Mabkstablb  Title. 

Where  a  deed  from  one  of  two  co-tenants  contained  a  covenant  of 
seisin  in  fee  simple  of  all  the  premises,  and  a  covenant  of  warranty  of 
aU  the  title,  it  was  sufficient  to  convey  a  marketable  title  to  the  grantee, 
if  he  showed  adverse  possession  of  the  land  for  the  required  time. 

2.  Same— Adverse  Possession. 

Under  Code  Civ.  Proc.  §  370,  providing  that  one  claiming  title  under 
a  written  instrument  by  adverse  possession  must  show  either  cultivation 
or  improvement  or  protection  by  a  substantial  inclosure,  possession  under 
a  deed  by  one  of  two  co-tenants  and  an  inclosure  of  the  property  for  more 
than  30  years  are  insufficient  to  show  that  the  persons  in  whom  is  vested 
the  title  of  the  other  co-tenant  are  barred  from  insisting  on  it,,  so  as 
to  render  the  title  marketable. 

3.  Co-Tenants— Adverse  Possession. 

Though  one  tenant  in  common  grants  to  a  third  party  the  Joint  prem- 

-  ises  by  a  deed  conveying  his  whole  interest,  the  fact  that  the  grantee 

takes  possession  is  not  of  itself  sufficient  to  give  adverse  title  against 

the  other  tenant,  without  notice  to  him,  or  open  acts  such  as  will  make 

the  possession  of  the  grantee  hostile,  exclusive,  and  notorious. 

Appeal  from  special  term,  New  York  county.- 

Action  by  Joseph  Hamerslilag  and  another  against  Oscar  Duryea. 
From  a  judgment  for  defendant,  plaintiffs  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

William  H.  Stockwell,  for  appellants 
George  M.  Baker,  for  respondent. 
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RUMSEY,  J.  On  the  16th  day  of  October,  1897,  the  plaintiffs 
made  a  contract  to  buy  from  the  defendant  certain  premiseB  situate 
in  ihe  city  of  New  York,  aad  to  pay  f  1,900  upon  the  execution  of  the 
cofttract,  and  the  remainder  otf  the  purchase  price  at  the  tune  when 
the  contract  was  closed;  and  the  plaintiffs  paid  to  the  defendant  the 
|1,000.  At  the  time  pronded  for  in  the  agreem«it  to  close  the  trans- 
acti€M^  the  x>arties  met;  blkt  it  was  claimed  by  the  plaintiffs  that  the 
defendant  was  not  aMe  to  gi^e  a  good  title  to  the  premises,  and  they 
accordingly  refused  to  go  further  with  it.  The  plaintiffs  had  expended 
for  counsel  fees  and  disbursements  in  the  examinatiim  of  the  title 
f 287.50.  This  acti(Mi  was  brought  to  recover  from  the  defendants  the 
|1,000  which  had  been  paid  ufK>n  the  contract,  and  the  1237.50,  the 
anMnmt  of  expense  in  examining  the  title.  The  def»id«uit,  for  a 
counterclaim,  set  up  substantially  that  he  had  a  perfect  title;  that  he 
was  r&dy  to  perform;  that  he  otfered  a  deed  which  conveyed  a 
marketable  title  at  the  time  when  t^e  contract,  by  its  terms,  was  to 
have  been  closed,  but  that  the  plaintiffa  reused  to  accept  a  deed,  and 
declined  to  perform  the  agreement  on  their  part.  He  alleged  further 
that  he  was  then  ready  to  perform  the  contract,  and  he  as&ed  a  jw^- 
ment  of  the  court  for  specific  performance.  Issue  was  joined  to  this 
counterclaim  by  a  denial  of  the  ability  of  the  defendant  to  perform, 
and  upon  those  issues  the  parties  went  to  trial.  As  the  result  of 
the  trial,  the  court  determined  that  the  defendant's  title  was  good 
and  marketable,  and  free  from  all  reasonable  doubt,  and  dismissed 
the  complaint,  and  ordered  a  judgment  for  the  defendant  for  the 
specific  performance  of  the  contract  as  prayed  in  the  counterclaim; 
and  from  this  judgment  the  plaintiffs  appeal. 

It  appeared  from  the  testimony  that  the  premises  in  question  were 
situated  on.  the  north  side  of  il3th  street,  in  the  city  of  New  York, 
between  the  Boulevard  and  10th  avenue.  It  was  conceded  that  one 
Ely  Moore,  who  was  the  original  source  from  which  the  defendant 
claimed  title,  had  been  the  owner  of  the  pfremises.  On  the  16tb  day 
of  November,  1827,  Ely  Moore  conveyed  the  premises  to  Thomas  Shep- 
hard  and  William  Shephard,  of  the  city  of  New  York.  On  the  264  h 
of  November,  1834,  Thomas  Shepharrd  and  his  wife  conveyed  the  prem- 
ises to  the  Society  of  the  New  York  Hospital,  by  which,  on  the  2d  of 
May,  1889,  the  premises  were  conveyed  to  the  defendant.  There  is 
no  proof  of  any  deed  or  transfer  of  title  by  William  Shephard,  the  co- 
tenant  of  Thomas  Shephard,  or  anything  to  show  that  his  interest 
in  the  premises  was  ever  actually  transferred  either  to  the  Society  of 
the  New  York  Hospital  or  to  the  defendant;  and  the  plaintiffs  claim 
that  this  apparent  outstanding  title  in  William  Shephard  in  the  un- 
divided half  (rf  the  premises  constitutes  such  a  defect  as  renders  the 
title  unmarketable,  and  justifies  them  in  refusing  to  accept  the  con 
veyance  which  was  tendered  to  them  by  the  defendant.  The  only 
claim  of  the  defendant  is  that  this  interest  had  vested  in  the  Society 
of  the  New  York  Hospital  by  adverse  possession.  Whether  this 
claim  should  have  been  sustained  by  the  learned  justice  at  the  special 
term  is  the  question  to  be  decided. 

It  appears  that  the  deed  of  Thomas  Shephard  to  the  New  York  Hos- 
pital was,  in  terms,  a  conveyance  to  it  of  all  the  premises,  and  not  of 
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his  nndirided  interest  In  addition,  the  deed  contained  a  covenant  of 
seisin  otk  the  part  of  Thomas  Shephard,  to  the  effect  that  he  was 
seised  of  an  ataolute  and  indefeasible  estate  of  uiheritance  in  fee 
sinplie  of  all  the  fMfemises,  and  a  covenant  of  warranty  on  his  part  of 
the  whole  title.  It  is  quite  probable  that  this  conveyance,  had  it  been 
followed  by  such  possession  as  the  statute  requires  to  constitute  an 
adverse  holding  against  one's  co-tenant,  would  have  been  sutflScient 
to  authorise  the  {H^esumption  that  the  Society  of  the  New  York  Hos- 
pital had  acqij^red  good  title  to*  these  premises.  Fl(H*ence  v.  Hopkins^ 
46  N.  Y.  182,  186.  But,  where  a  party  claims  that  he  is  entitled  to 
a  qpeciflc  performance  of  a  contract  by  which  he  agrees  to  convey 
lands  to  another,  he  is  bound  to  give  a  marketable  title, — one  that  is  * 
free  fi>om  any  doubt  that  would  interfere  with  the  market  value. 
Moore  v.  Willi%ms,  115  N.  Y.  586,  22  N.  E.  233.  Such  a  doubt  always 
exijsts  when,  upon  the  proof,  there  is  an  uncertainty  as  to  some  fact 
necessary  to  sustain  the  title,  which  the  judgment  in  the  particular  ac- 
tion will  not  establish  against  the  party  who  is  at  liberty  to  assert 
the  fact,  so  that,  as  the  result  of  the  judgment,  it  will  be  conclusive 
against  him.  Vought  v.  Williams,  120  N.  Y.  253,  24  N.  E.  195.  To 
establish  the  fact  that  the  title  was  marketable,  the  defendant  here 
was  bound  to  show,  not  only  that  there  had  been  possession  of  the 
land  for  the  required  time,  but  that  that  possession  had  been  of  such 
a  nature  as  to  ripen  into  a  title  which  should  be  good  as  against  all 
the  worid.  Wilhelm  v.  Federgreen,  2  App.  Div.  483,  38  N.  Y.  Supp.  8. 
The  alleged  adverse  possession  in  this  case  arose  under  a  written  in- 
strument The  statute  provides  that,  to  constitute  an  adverse  pos- 
session by  a  person  claiming  title  under  such  an  instrument,  the  land 
is  deemed  to  have  been  possessed  and  occupied,  either  where  it  has 
been  usually  cultivated  or  improved,  or  where  it  has  been  protected  by 
a  substantial  inclosure.  Code  Qv.  Proc.  §  370.  There  was  no  evi- 
dence in  this  case  that  the  land  had  been  either  cultivated  or  improved, 
or  protected  by  any  inclosure,  before  the  year  1859.  A  witness  testi- 
fies that  at  that  time  he  knew  the  premises,  and  that  the  grounds  of 
the  New  York  Hospital  were  always  inclosed,  to  his  knowledge.  But 
it  appears  from  his  testimony  that  his  recollection  upon  that  point 
did  not  go  back  beyond  about  two  years  before  the  Civil  War.  No 
other  witness  attempts  to  give  any  statement  of  a  condition  of  affairs 
in  that  "regard  at  ftn  earlier  date.  It  must  be  assumed,  therefore, 
that  before  1859  no  possession  had  been  taken  by  the  Society  of  the 
New  York  Hospital  of  these  premises,  such  as  the  statute  requires 
to  constitute  an  adverse  possession,  and  that  the  hospital  did  not 
actually  inclose  the  premises  until  the  year  1859.  That  year  must 
therefore  be  taken  as  the  origin  of  an  adverse  possession,  if  there  was 
any.  It  is  quite  clear  that,  even  if  an  adverse  possession  can  be 
j»aid  to  have  commenced  then,  a  sufficient  time  has  not  yet  elapsed 
so  that  it  would  ripen  into  a  title  which  should  be  said  to  be  market- 
able. It  is  no  violation  of  probability  to  say  that  the  persons  in 
whom  arc  vested  the  title  of  William  Shephard  are  not  yet  barred  from 
insisting  Ofpon  it,  because,  in  the  absence  of  evidence  showing  what 
was  the  situation  and  condition  of  the  true  owner  of  the  property  at 
the  time  when  the  adverse  possession  against  him  commenced,  it  can- 
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not  be  said  that  such  possession  lias  ripened  into  a  title  nntil  a  suffi- 
cient time  has  elapsed  to  eliminate  every  probable  contingency,  the 
existence  of  which  would  enable  the  owner  to  claim  his  rights.  But, 
upon  the  evidence  shown  here,  no  adverse  possession  against  William 
Shephard  or  his  heirs  has  been,  made  to  appear.  Although  one  ten- 
ant in  conmion  grants  to  a  third  party  the  joint  premises  by  a  deed 
conveying  his  whole  interest,  and  thereby  enabling  the  grantee  to  lay 
the  foundation  for  an  adverse  possession,  yet  the  mere  fact  that  the 
grantee  takes  possession  under  the  deed  is  not  of  itself  sufficient  to 
begin  an  adverse  possession  such  as  will  oust  his  co-tenant.  Be- 
fore that  can  be  begun,  there  must  be  notice  in  fact  to  the  co-tenant 
'that  the  adverse  claim  is  made,  or  there  must  be  such  open  and  public 
acts  by  the  adverse  claimant  as  will  make  his  possession  so  visible, 
hostile,  exclusive,  and  notorious  that  notice  on  the  part  of  the  co-ten- 
ant of  the  claim  adverse  to  his  right  may  fairly  be  presumed.  Culver 
V.  Rhodes,  87  N.  Y.  348.  All  that  appears  in  this  case  is  that  at  a 
certain  time  the  Society  of  the  New  York  Hospital  inclosed  these  lota 
by  a  fence  which  also  included  other  lands  to  which  it  alone  had  title. 
The  occupation,  as  is  shown,  was  for  purposes  of  cultivation.  Noth- 
ing appears  from  which  it  can  be  inferred  that  these  particular  prem- 
ises were  put  to  any  use  to  which  any  co-tenant  might  not  have  pot 
them,  or  devoted  to  any  purpose  inconsistent  with  the  right  of  any 
one  who  had  a  title  to  them  in  connection  with  the  Society  of  the 
New  York  Hospital.  In  no  aspect  of  the  case  can  it  be  said,  there- 
fore, that  this  adverse  possession  had  ripened  into  such  a  title  that 
the  purchaser  should  be  compelled  to  accept  it. 

For  these  reasons  the  judgment  was  erroneous,  and  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide 
the  result  of  the  action.     All  concur. 


NEW  YORK  LIFE  INSURANCE  &  TRUST  00.  T.  BAKER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

1.  Tbustkb— Notice. 

The  order  appointing  a  substituted  trustee,  reciting  that  the  former 
trustee  had  Invested  $91,525  in  certain  securities  then  on  hand,  and  di- 
recting that  there  be  turned  over  to  him  the  securities  belonging  to  the 
principal  of  the  fund,  recited  as  $81,000  of  bonds,  gives  him  notice  that 
the  bonds  represent  a  greater  investment  of  principal  than  their  face 
amount 

2.  Same— Investment  in  Bonds— Life  Tenant  and  Remainder-Man. 

Where  a  trustee  Invests  money,  the  Income  of  which  is  to  be  paid  to 
one  for  life,  with  remainder  to  another,  In  government  bonds  at  a  pre- 
mium, the  premium  is  to  be  made  good  to  the  principal  out  of  the  in- 
terest. 
8.  Same— AccouNTiNO. 

A  trustee  who  has  paid  to  the  life  tenant  all  the  interest  of  bonds 
bought  at  premium,  during  a  time  when  the  authorities  were  equally 
divided,  if  they  did  not  preponderate  In  favor  of  such  tenant's  right 
thereto,  while  obliged  to  make  good  to  the  principal  the  part  of  the  in- 
terest which  he  should  have  reserved  therefor,  need  not  pay  to  such 
tenant  the  interest  on  the  sum  which  he  is  compelled  to  restore  to  the  prin- 
cipal. , 
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Appeal  from  judgment  on  report  of  referee. 

Acticm  by  the  New  York  Life  Insurance  &  Trust  Company,  as  sub- 
stituted trustee  under  the  will  of  James  Baker,  deceased,  against 
William  J.  Baker  and  others.  From  an  adverse  judgment^  plaintiff 
appeals.    Modified. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

R.  E.  Robinson,  for  appellant. 

Rastus  S.  Ransom,  for  respondent  guardian  ad  litem. 

Jesse  Grant  Roe,  for  respondent  William  J.  Baker. 

CULLEN,  J.  This  action  is  brought  for  a  settlement  of  the  ac- 
counts of  the  plaintiff  as  substituted  trustee  under  the  will  of  James 
Baker,  deceased.  The  question  involved  in  the  case  is  as  to  the  re- 
spective rights  of  life  tenant  and  remainder-men  in  the  interest  cou- 
pons on  government  bonds,  where  the  bonds  are  purchased  at  a 
premium.  In  1881  and  1882  the  plaintiff's  predecessor  invested  |91,- 
525  of  the  principal  of  the  estate  in  |50,000  par  value  of  4  per  cent, 
government  bonds,  and  f31,000  of  government  ^  per  cent,  bonds, 
paying  a  premium  of  (6,250  on  the  4  per  cents.,  and  (4,275  on  the 
4^  per  cents.  The  4}  per  cent,  bonds  were  held  by  the  plaintiff  until 
their  maturity,  on  September  1,  1891,  when  they  were  paid.  It  sold 
the  4  per  cent,  bonds  in  August,  1893,  for  the  sum  of  (54,550.  All 
the  interest  coupons  that  became  payable  on  these  bonds  during  the 
time  thej  were  held  in  the  trust  were  jjaid  over  in  full  to  the  life 
tenant,  William  J.  Baker.  This  resulted  in  impairing  the  capital  or 
])rincipal  of  the  trust  fund  to  the  full  extent  of  the  premiums  paid 
for  the  4^  per  cent,  bonds,  and  to  the  difference  between  the  premium 
ut  which  the  4  per  cent  bonds  were  bought  and  that  at  which  they 
were  sold.  On  tfie  accounting,  the  guardian  ad  litem  for  the  infant 
i*emainder-men  claimed  that  the  plaintiff  should  be  charged  with  the 
iunount  of  this  impairment.  This  claim  the  referee  sustained  to  the 
extent  of  the  deductions  which  he  held  the  plaintiff  should  have  made 
from  the  annual  interest  payments  during  its  incumbency  in  the 
trust.  For  the  deduction  which  the  former  trustee  should  have 
made,  the  plaintiff  was  held  not  liable.  The  referee  was  of  opinion 
that,  at  each  time  the  interest  coupons  were  paid,  a  sufficient  sum 
should  have  been  deducted  therefrom  to  make  good  at  the  maturity 
of  the  bonds  the  premium  paid  on  their  purchase. 

Before  discussing  the  main  question  involved  in  the  case,  it  is  nec- 
essary to  dispose  of  the  claim  of  the  plaintiff  that  it  was  not  charge- 
able with  knowledge  that  the  bonds  represented  any  greater  invest- 
ment of  principal  than  their  face  amount  This  claim  cannot  be 
sustained.  The  order  by  which  plaintiff  was  appointed  trustee  re- 
cites that  the  former  trustee  had  invested  the  sum  of  (91,525  of 
principal  in  certain  securities  then  on  hand,  which  had  cost  that 
amount,  and  that  he  also  had  a  certain  sum  in  cash.  The  order  then 
directed  the  former  trustee  to  turn  over  to  the  plaintiff  "the  securi- 
ties belonging  to  the  principal  of  said  fund,  viz.  fifty  thousand  dol- 
lars of  United  States  four  per  cent,  registered  bonds,  and  thirty- 
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one  thousand  dollars  of  United  States  registered  four  and  one-half 
per  oent.  bonds.'*  We  think  this  was  an  explicit  statement  that  fSl,- 
000  of  bonds  represented  f  91,525  of  principal,  and  that,  as  to  the 
payments  made  to  the  life  tenant,  the  plaintiff  stands  in  no  better 
position  than  if  it  had  made  the  investment  in  these  bondfl  itsdf. 

The  question  of  whether  the  premium  paid  on  an  iBTestment  in 
bonds  should  be  charged  to  the  principal  fund  where  the  investment 
is  made  by  the  trustee  has  never  been  determined  by  the  court  of 
appeals,  while  in  the  other  courts  of  the  state  the  decisions  are  cob- 
flicting.  In  McLouth  r.  Hunt,  154  N.  Y.  179,  48  N.  E.  548,  all  tJie 
bonds,  with  the  exception  of  a  small  amount,  were  investments  made 
by  the  testator  herself,  and  the  will  directed  that  the  "full  income" 
should  be  paid  to  the  Hfe  tenants.  At  the  time  of  the  testator's 
decease,  these  securities  had  a  market  value  in  excess  of  their  face 
value.  The  court  held  that  no  diminution  was  to  be  made  in  the 
income  of  the  life  tenant  to  make  good  this  ^Kcess  or  premium.  But 
the  decision  was  placed  on  the  intent  of  the  testator  as  expressed  by 
the  will,  and  the  g^ieral  rule  was  not  decided.  The  case  differs  in 
another  respect  also  from  the  present  one.  The  bonds  were  beld  by 
the  testator  at  the  time  of  her  decease;  and,  as  in  her  hands  the 
interest  on  the  bonds  would  be  considered  as  income,  the  same  rule 
might  be  considei^ed  to  aj^y  when  the  bonds  were  held  by  her  trus- 
tee. In  two  well-considered  cases  the  appellate  division  of  the  First 
department  has  held  that  where  a  trustee  invests  in  bonds,  paying 
a  premium  therefor,  he  must  make  such  dedaction  from  the  interest 
as  will  suffice  to  make  the  principal  whole  when  the  bonds  mature. 
Trust  Co.  V.  Kane,  17  App.  Div.  542,  45  N.  Y.  Supp.  543;  In  re  Hovt, 
27  App.  Div.  285,  50  N.  Y.  Supp.  623.  The  latter  of  these  cases 
was  decided  since  the  decision  of  the  court  of  appeals  in  the  Mc- 
Louth Case.  We  can  add  little  to  the  discussion  of  the  qnestion 
had  by  the  learned  court  in  the  First  department!  We  tMnk  their 
view  clearly  correct.  Any  other  view  would  tead  to  the  certain  im- 
pairment of  the  principal  of  the  trust,  to  protect  the  integrity  of 
which  has  always  been  the  cardinal  role  of  courts  of  equity.  Nor 
can  there  be  any  question  of  the  mathematical  correctness  of  the 
rule.  If  one  buys  a  10-year  5  per  cent,  bond  at  120,  the  true  income 
or  interest  the  bond  pays  is  not  4^  per  cent,  on  the  amount  invested, 
nor  5  per  cent,  on  the  face  of  the  bond,  but  2.7  per  cent,  on  the  in- 
vestment, or  3.24  per  cent,  on  the  face  of  the  bond.  The  matter  is 
one  simply  of  arithmetical  calculation,  and  tables  are  readily  acces- 
sible showing  the  result  of  the  computation.  We  may  distrust  our 
ability  to  make  these  computations  accurately  ourselves,  but  that  is 
no  reason  against  the  use  of  such  tables.  We  habitually  use  the  life 
tables  in  determining  the  present  value  of  a  life  estate  or  dower 
right,  though  we  know  that  none  of  us  could  prepare  those  tables. 
There  seems  to  be  no  less  reason  for  our  employing  the  table  of  com- 
putations referred  to.  There  is,  however,  a  simpler  way  of  preserv- 
ing the  principal  intact, — the  method  adopted  by  the  learned  referee. 
He  divided  the  premium  paid  for  the  bonds  by  the  number  of  inter- 
est payments  which  would  be  made  up  to  the  maturity  of  the  bonds, 
and  held  that  the  quotient  should  be  deducted  from  each  interest 


Digitized  by  VjOOQIC 


Sup.   Ct.)     NEW  YORK  LIFE  INSURANCE  &  TRUST  CO.  V.  BAKER.  €21 

payment,  and  held  as  principal.  These  deductions  being  principal, 
the  life  tenant  would  get  the  benefit  of  any  interest  that  they  might 
f»arn.  We  do  not  see  why  this  plan  does  not  work  equal  justice  be- 
tween the  parties.  But,  even  if  it  be  the  fact  that  both  the  tables 
and  the  plan  of  the  referee  involved  some  mathematical  inaccuracies, 
either  of  them  is  far  more  certain  than  the  mortality  tables,  on  the 
faith  of  which  large  sums  of  money  are  awarded  by  the  courts. 

In  the  cases  in  which  a  contrary  view  of  this  question  is  held,  it 
is  argued  that  the  rule  of  which  we  have  approved  is  inequitable,  and 
reaBons  are  given  for  that  view. 

In  Bergen  v.  Valentine,  63  How.  Prac.  221,  Judge  Van  Vorst  said: 

''I  can  see  no  equitable  ground  for  imposing  upon  the  widow  any  loss  in 
addition  to  .what  she  must  sustain  during  her  life  growing  out  of  the  fact 
that  the  corpus  of  the  fund  has  been,  In  the  way  above  mentioned  (loss  of 
premium  paid  for  bonds),  diminished.  She  is  entitled  to  the  whole  Income 
for  life,  without  depletion,  whatever  it  may  prove." 

Undoubtedly,  the  widow  was  entitled  to  the  whole  income  for  life; 
but  the  learned  judge  proceeds  on  a  misconception  of  what  the  in- 
come really  waA.  As  already  stated,  the  income  on  a  f  1,000  10-year 
5  per  cent,  bond,  bought  at  120,  is  not  foO,  but  132.40,  for  the  first 
rear  (slightly  diminishing  in  subsequent  years),  and  the  remaining 
f  17.60  is  only  a  return  of  principal  The  real  hardship,  if  any,  that 
the  widow  suffered,  was  the  low  rate  of  iaterest  on  investments  that 
prevailed  at  the  time;  and  even  as  to  this  it  ia  possible  that  bor- 
rowers may  take  a  different  view  of  the  subject.  The  learned  judge 
waa  also  of  opinion  that: 

*'Tbe  idea  of  a  loss  in  the  end  Is,  however,  purely  speculative,  and  rests 
upon  the  assumption  that  the  face  only  of  the  bouds  will  be  realized.  But 
the  bonds  at  the  present  time  have  a  premium  quite  l}eyond  that  paid;  and. 
should  the  trust  close  by  the  death  of  the  tenant  for  life  some  time  before 
tbe  matDrity  of  the  bonds,  it  is  not  clear  but  what  a  profit  may  yet  be  realized, 
instead  of  a  loss  suffered,  by  the  remaindeivmen." 

It  is  entirely  true  that,  if  the  trust  terminates  before  the  bonds 
mature,  the  bonds  might  be  sold  at  a  greater  premium  than  that 
which  was  paid  on  their  original  purchase.  But  that  contingency 
doeci  w&t  i^ect  the  question  t^fore  us,  nor  does  it  render  the  amount 
of  deduction  to  be  made  from  the  apparent  income  or  interest  spec- 
ulative. In  the  case  of  a  bond  purchased  at  par,  the  change  in  the 
ruling  rates  of  interest,  or  an  appreciation  or  diminution  in  the  char- 
acter of  the  security,  might  change  the  market  value  of  the  bond. 
Such  change  of  value  is  no  doubt  speculative,  and  the  remainder- 
men would  get  the  benefit  of  a  rise  in  value,  or  suffer  loss  for  a  fall. 
With  such  rise  or  fall  the  life  tenant  should  not  be  charged  nor  ben- 
efited. Bat  there  ia  an  intrinsic  change  in  the  value  of  a  security 
for  the  payment  of  money,  bought  either  at  a  premium  or  a  discount, 
as  it  approaches  maturity,  which  is  perfectly  susceptible  of  calcu- 
lation, apart  from  the  speculative  change  of  market  value  to  which 
we  have  referred.  Thus,  the  10-year  5  per  cent,  bond,  bought  at 
120,  if  held  until  it  has  only  5  years  to  run,  would  at  that  time  be 
worth  to  the  holder  somewhat  less  than  111  per  cent.;  that  is  to 
Bay,  twa  5  per  cent  bonds,  one  payable  in  10  years,  bought  at  120, 
and  one  payable  in  5  years,  bought  at  111,  would  each  pay  the  pnr- 
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chaser  the  same  rate  of  interest,  to  wit,  2.7.  If  the  bond  at  that 
time  should  sell  in  the  market  for  only  105,  the  life  tenant  should 
not  be  charged  with  all  the  deficiency;  nor,  on  the  other  hand^  if  the 
bond  sold  at  115,  should  he  make  good  only  the  difference  between 
that  price  and  120.  He  should  be  charged  the  9  per  cent,  diminution 
of  value  from  lapse  of  time,  and  the  change  other  than  that  is  sim- 
ply enhancement  or  depreciation  in  the  value  of  the  security. 

In  Be  New  York  Life  Insurance  &  Trust  Co.,  24  Misc.  Bep.  71,  58 
N.  Y.  Supp.  382,  the  learned  surrogate  of  Westchester  county  has 
held  that  the  premium  on  bonds  must  be  paid  at  the  expense  of  the 
capital  of  the  trust.    He  asserts  that: 

"The  premium  may  be  said  to  be  partly  in  the  nature  of  an  insurance  of 
the  integrity  of  the  capital,  and  is  not  necessarily  indicatlye  of  thQ  prevaflins 
rate  of  interest" 

The  premium  on  bonds  does,  in  a  certain  sense,  represent  the  safe- 
ty of  the  security  for  their  payment.  But,  accurately,  it  is  the  rate 
of  interest  that  represents  the  character  of  the  security.  The  bet- 
ter the  security,  the  cheaper  the  borrower  can  borrow  money.  There 
are  now  outstanding  several  classes  of  government  securities,  some 
bearing  3  per  cent  interest,  some  4,  some  5,  and  a  very  few  bear* 
ing  6,  per  cent.  The  security  for  the  payment  of  these  bonds  is 
exactly  the  same, — ^the  faith  of  the  government  But  they  sell  at 
different  prices, — the  3's,  at  about  108;  the  4's,  about  130.  Thi» 
difference  in  premium  certainly  is  not  occasioned  by  any  difference 
in  the  security,  but  proceeds  solely  from  the  rate  of  interest  the 
bonds  pay,  and  the  length  of  time  during  which  that  interest  will  be 
(laid.  If  we  know  that  22  per  cent,  of  the  30  per  cent,  prendum  at 
which  the  4's  sell  is  not  a  premium  paid  tot  the  character  of  the 
security,  how  can  we  say  that  the  other  8  per  cent,  is?  It  seems  to 
us  that  the  only  proper  way  is  to  consider  a  bond,  bought  either  at 
a  premium  or  a  discount,  as  paying  such  a  rate  of  interest  on  the 
investment.  We  believe  this  is  the  only  way  that  large  investors  in 
bonds,  like  insurance  companies,  savings  banks,  and  trust  compa- 
nies, consider  such  investments.  There  may  be  slight  differences 
in  the  desirability  of  one  class  of  bonds  over  others  for  special  pur- 
poses or  otherwise,  that  may  in  a  slight  degree  modify  their  maricet 
price,  but  in  the  main  the  difference  in  the  prices  between  the  sev- 
eral classes  of  government  bonds  is  exactly  proportioned  to  the  net 
return  they  will  make  to  the  investor.  Is  a  trustee  to  be  allowed  in 
his  discretion  to  invest  the  principal  in  4  per  cents,  at  130,  and 
charge  the  premium  to  capital,  instead  of  3  per  cents,  at  108?  If 
so,  the  income  of  the  life  tenant  and  the  principal  to  be  eventually 
enjoyed  by  the  remainder-men  will  depend  largely  on  the  favor  of 
the  trustee.  We  think  he  should  be  allowed  to  invest  in  either, 
treating  the  true  return  in  excess  of  principal  as  income,  and  no 
more. 

We  have  devoted  much  time  to  the  discussion  of  a  proposition 
which,  frankly,  we  think  perfectly  clear.  Probably  our  labor  has 
been  unnecessary;  but,  on  account  of  the  conflicting  views  that 
courts  have  taken  of  the  question,  we  have  thought  it  wise  to  state 
our  position  at  length,  even  at  the  expense  of  prolixity. 
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We  do  not  know  that  we  correctly  understand  the  claim  of  the 
counsel  for  the  guardian  ad  litem,  that  because  the  market  value  of 
the  gOTemment  bonds,  when  transferred  by  the  former  trustee  to 
the  plaintiff,  had  appreciated,  the  sinking  fund  to  make  good  the 
premium  at  the  time  the  bonds  would  mature  should  be  proportion- 
ate to  the  enhanced  value.  As  already  stated,  we  do  not  see  what 
the  fluctuation  in  the  market  value  of  these  bonds  after  their  pur- 
chase h«i8  to  do  with  the  true  income  they  return.  That  depended 
on  the  original  capital  invested  at  the  time  of  their  purchase.  All 
we  can  say  is  that,  if  counseFs  argument  is  to  prevail,  it  is  very 
fortunate  for  the  life  tenant  that  the  market  value  of  the  bonds  did 
not  go  higher.  If  it  had  gone  high  enough,  he  would  have  had  no 
income  at  all. 

Though  we  agree  with  the  learned  referee  in  holding  that  the 
plaintiff  should  make  good  to  the  corpus  of  the  trust  the  depletion 
for  which  it  is  responsible,  by  paying  over  the  whole  amount  of  the 
coupons  collected  to  the  life  tenant,  we  think  that  the  life  tenant 
should  not  have  the  benefit  of  the  restoration.  He  insisted,  both  be- 
fore and  since  the  commencement  of  the  action,  that  he  was  enti- 
tled to  the  whole  amount  of  the  coupons.  If  he  should  receive  the 
interest  on  the  sum  restored  to  the  estate,  he  will  have  been  paid 
twice.  He  should  be  estopped  from  asserting  that  the  action  of  the 
trustee  in  the  payments  made  to  him  was  illegal.  It  is  true  that 
the  life  tenant  of  a  trust  fund  cannot  anticipate  or  assign  his  income, 
nor  can  he  create  any  lien  thereon.  We  have  held  in  the  case  of 
Spencer  v.  Spencer,  56  N.  Y.  Supp.  460,  that  a  trustee  who  for  a 
long  term  of  yjears  paid  to  the  life  tenant  the  whole  income,  without 
deducting  any  commissions,  could  not  make  the  commissions  he  had 
failed  to  retain  a  charge  on  future  income.  But  at  the  same  time 
we  said  that  we  did  not  hold  that  no  error  of  overpayment  in  the 
trustees'  accounts  could  be  corrected  in  his  future  dealings  with  the 
cestui  que  trust.  In  the  present  case,  until  the  recent  decisions  in 
the  appellate  division  of  the  First  department,  there  was  no  author- 
itative determination  by  the  courts  on  the  question  of  income  in- 
volved in  this  case.  During  the  period  of  plaintiff's  trusteeship,  we 
think  probably  the  weight  of  authority  was  in  favor  of  the  plaintiff's 
view  as  to  the  rights  of  the  life  tenant;  at  least,  the  authorities  were 
equally  balanced.  It  therefore  had  some  justification  for  its  con- 
duct, and  it  does  not  lie  iu  the  mouth  of  the  life  tenant  to  assert  that 
its  conduct  was  illegal.  The  judgment  below  should  be  modified  by 
providing  that,  during  the  life  of  the  defendant  William  J.  Baker, 
the  income  on  the  amount  of  the  capital  charged  to  the  plaintiff  may 
be  retained  by  it,  Qnd,  as  modified,  affirmed. 

The  costs  and  allowances  to  counsel  in  this  case  exceed  in  the 
aggregate  the  sum  of  $6,400.  This  sum,  which  equals  or  exceeds 
the  amount  in  controversy,  is,  in  our  opinion,  grossly  extravagant. 
No  appeal,  however,  as  to  these  allowances,  has  been  taken  by  any 
of  the  parties,  and  we  are  without  power  to  act.  We  do,  however, 
indulge  in  the  hope  that  the  trustee  will  in  future  make  no  errors 
in  his  accounts;  for,  if  they  are  to  be  corrected  by  litigation  as  ex- 
[iensive  as  the  present,  th^  trust  fund  will  be  depleted  more  rapidly 
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than  by  any  charge  for  premimn  on  bonds.  All  we  can  do  is  to 
direct  that  the  modification  and  affirmaace  by  this  diyision  of  the 
court  Bball  be  without  casts  to  any  of  the  parties.    All  comcnr. 

NOTE.  The  metbod  of  tbe  referee  Involves  a  slight  error.  The  reservation 
of  a  uniform  amount  at  each  payment  of  the  coupons  Is  too  great  in  the 
early  years  of  the  investment,  and  too  small  In  the  later  years.  But,  if  we 
assume  that  these  reservations  can  be  invested  so  as  to  produce  the  same 
interest  as  the  original  security,  no  injury  to  the  life  tenant  would  result 
from  this  method.  The  tables  are  claimed  to  be,  and  we  suppose  are,  entirely 
accurate,  and  involve  no  assumption  of  an  Interest  rate.  But  in  some  re- 
spects  they  are  inconvenient,  for  a  new  calculation  must  be  made  at  the 
time  of  each  interest  payment  The  rate  of  interest  the  investment  pays 
remains  constant*  but  the  amount  of  the  Investment  on  which  the  interest 
is  to  be  calculated  diminishes  by  the  amount  of  each  reservation. 


SUMMERS   V.    COLVER. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1890.) 

1.  Aptbal— Objections  kot  Urobd  Bbj^ow^Partibs. 

In  an  action  for  wrongful  discharge,  on  a  motion  to  dismiss  on  the 
groimd  that  the  complaint  did  not  state  a  cause  of  action,  defendanrs 
counsel  specially  urged  that  the  contract  provision  that  plaintiiC  might 
be  discharged  if  his  work  was  not  satisfactory  left  the  question  "ex- 
clusively for  defendant  the  employer."  Hdd,  that  U  could  not  be  urged 
on  appeal  that  the  complaint  was  insufficient,  because  it  showed  that  the 
contract  was  made  by  defendant  In  behalf  of  one  not  a  party  to  the  action. 
9l  Master  and  Servant— Right  to  Discharqe— Satisfaction. 

Though  an  employer  was,   under  the  contract,  the  sole  judge  as  to 
whether  the  onployfi's  management  was  "artistically  and  financially  sat- 
isfactory," he  could  not  discharge  Mm  to  reduce  ezpensss,  and  arbitra- 
rily say  he  was  dissatis&ed. 
8.  Sake. 

The  fact  that  the  employer  was  dissatisfied  with  a  particular  piece  of 
work  does  not  show  such  a  degree  of  dissatisfaction  as  to  justify  a  dfo- 
charge,  if  the  employ^  was  otherwise  competent,  though  the  particular 
piece  of  work  itself  might  be  independent  ground  for  dismissal. 

Appeal  from  trial  term. 

Action  by  James  P.  Summers  against  Frederick  L,  Colver.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     AfSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  ODLLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

E.  H.  Pilsbury  (L.  A.  Wray,  on  the  brief),  for  appellant 
Michael  J.  Scanlan,  for  respondent. 

WOODWARD,  J.  The  plaintiff  brii^  this  action  to  recover  damr 
ages  for  a  breach  of  contract,  the  terms  of  which  are  set  forth  in  a 
letter,  of  which  the  following  is  a  copy  of  the  material  portions: 

"Mr.  James  P.  Summers— Dear  Sir:  In  accordance  with  our  verbal  under- 
standing, we  take  pleasure  in  engaging  your  services  as  foreman  of  our  press 
rooms  from  Monday,  Sept.  30th.  The  salary  to  be  paid  you  is  $40.00  per 
weelc  for  tti^e  first  four  weelcs.  At  the  end  of  that  time,  if  your  management 
of  our  pressworic  Is  artisticaUy  and  financially  satisfactory,  your  salary  wiU 
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be  ^50  per  week  thereafter.  This  arrangement  to  be  for  one  year  under 
same  conditions,  and  to  continue  after  first  year  at  same  salary;  each  party 
reserving  the  right  to  cancel  this  agreement  at  two  weeks'  notice  after  first 
year.    Trusting  that  this  will  prove  mutually  satisfactory. 

••Yours,  very  truly,  Frank  Leslie's  Publishing  House, 

"F.  L.  Oolver,  Manager." 

On  the  trial  before  a  jury  the  ease  was  submitted  upon  the  ques- 
tion of  whether  the  employer,  in  discharging  the  plaintiff  at  the  end 
of  four  months,  was  acting  in  good  faith.  There  was  a  conflict  of 
evidence,  and  the  jury  found  in  favor  of  the  plaintiff,  bringing  in  a  ver- 
dict for  the  difference  between  what  the  plaintiff  would  have  re- 
ceived had  he  been  employed  under  the  contract  and  what  he  actu- 
ally received  in  other  employment  during  the  year.  Prom  the  judg- 
ment, and  an  order  denying  a  motion  for  a  new  trial,  appeal  comes  to 
this  court;  and  the  defendant  now  urges  that  the  complaint  should 
have  been  dismissed  upon  the  motion  of  couusel,  upon  the  pleadings, 
for  the  reason  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  attention  of  the  court  is  called  to  the  fact  that  the  contract  was 
made  with  ^Trank  Leslie's  Publishing  House,  Frederick  L.  Golver, 
Manager,"  while  Frederick  L.  Colver  personally  is  made  defendant  in 
this  action.  But  we  are  of  opinion  that  this  question  was  not  raised 
by  the  motion  of  defendant's  counsel,  and  that,  the  case  having  been 
tried  upon  another  theory,  the  defendant  cannot  be  heard  to  urge 
this  objection  at  this  time.  If  the  defendant's  counsel  had  moved 
to  dismiss  the  complaint  on  the  ground  that  ''it  does  not  stat^  facts 
sufficient  to  constitute  a  cause  of  action,"  as  he  did,  and  had  rested 
upon  that  proposition,  he  might  be  heard  on  this  appeal  upon  the 
point  which  he  suggests;  but  he  did  not  do  this.  On  the  contrary, 
he  urged  upon  the  court,  not  the  point  which  he  now  brings  forward, 
but  that  ''the  question  as  to  the  services  under  the  contract  mentioned 
in  the  complaint  being  satisfactory  or  unsatisfactory  was  one  exclu- 
sively for  defendant,  the  employer,  and  not  to  be  passed  upon  by  court 
or  jury."  It  was  the  denial  of  this  motion  by  the  court  to  which  de- 
fendant's counsel  excepted;  and,  as  it  practically  admits  that  the  de- 
fendant was  the  employer,  he  is  now  estopped  from  asserting  a  dif- 
ferent attitude  to  the  plaintiff.  Where  counsel  specially  calls  atten- 
tion to  the  point  to  be  i>as8ed  upon,  he  cannot  upon  appeal  urge  a  dif- 
ferent point  under  cover  of  the  exception  to  the  denial  of  the  mo- 
tion made.  We  are^  not  called  upon  to  decide  whether  a  mere  de- 
fect of  fiarties,  which  might  be  raised  by  demurrer,  would  be  suffi- 
cient to  give  the  defendant  any  rights  on  appeal  on  a  motion  to  dis- 
miss th^  complaint  upon  the  ground  that  it  does  not  contain  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  we  go  no  further  than  to 
decide  that  in  the  case  at  bar  the  defendant  is  estopped  from  assert- 
ing that  he  is  not  the  proper  party  to  be  charged  with  damages  in 
this  action.  It  may  be  conceded  that  the  employer  was  the  sole 
judge  as  to  whether  the  management  of  the  presswork  by  the  plaintiff 
was  "artistically  and  financially  satisfactory";  but  this  power,  vested 
in  the  employer  by  the  contract,  must  be  exercised  in  good  faith.  He 
cannot  discharge  the  plaintiff  for  the  purpose  of  redudng  expenses, 
and  arbitrarily  say  that  he  was  not  satisfied  with  the  artistic  and 
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financial  management  of  defendant's  press  room  bj  the  plaintiff. 
The  dissatisfaction  must  be  real,  and  it  must  be  sufficient  to  justify 
the  dismissal  of  the  plaintiff.  Mere  fault-finding  by  hired  critics, 
coupled  with  suggestions  from  the  employer,  are  not  sufficient,  unless 
the  employer  is  so  far  displeased  with  the  general  character  of  the 
work  performed  that  he  would  be,  in  good  conscience,  justified  in  dis- 
missing him.  There  was  a  conflict  of  evidence  upon  this  point.  The 
defendant  alleges  that  he  had  some  conversation  with  the  plaintiff  la 
which  he  called  attention  to  the  unsatisfactory  character  of  the  work, 
and  that  the  plaintiff  asked  the  privilege  of  resigning.  The  trial  court 
charged  that,  if  the  jury  accepted  this  version  of  the  matter,  the  ver- 
dict must  be  for  the  defendant.  On  the  other  hand,  the  plaintiff  testi- 
fied that  the  defendant,  in  dismissing  hun,  stated  that  tiie  reason  for 
the  dismissal  was  the  necessity  of  reducing  expenses;  and  there  was 
evidence  to  show  that  after  the  dismissal  of  the  plaintiff  the  work  of 
the  press  room  was  carried  on  by  one  of  defendant's  witnesses,  who 
performed  plaintiff's  services  without  any  additional  compensation, 
thus  reducing  the  cost  of  the  press  room  about  f  50  per  week.  It  was 
also  in  evidence  that,  while  the  plaintiff  did  not  receive  the  promised 
advance  at  the  end  of  four  weeks,  he  was,  prior  to  his  dismissal,  given 
an  advance  of  f  10  per  week.  On  this  point  the  defendant  testified 
that  it  was  in  consideration  of  night  work,  while  the  plaintiff  insists 
that  it  was  in  pursuance  of  the  original  contract,  the  increase  having 
been  deferred  because  of  the  complaint  of  the  defendant  that  bus! 
ness  was  not  good  enough  to  warrant  it  at  the  end  of  the  four  weeks 
period.  In  short,  there  were  two  distinct  versions  of  the  controversy. 
Under  one  of  them  the  defendant  was  entitled  to  a  verdict,  and  under 
the  other  the  plaintiff  was  as  clearly  entitled  to  recover;  and  the 
jury,  after  a  charge  of  which  the  defendant  cannot  fairly  complain, 
has  determined  the  facts  in  favor  of  the  plaintiff.  Unless  there  are 
errors  in  the  case,  the  judgment  must  be  affirmed. 

This  cause  mav  be  distinguished  from  that  class  of  cases  referred  to 
by  Judge  Danforth  in  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  4  N.  E.  749. 
where  the  contract  is  "to  gratify  taste,  serve  personal  convenience, 
or  satisfy  individual  preference,"  by  the  fact,  as  determined  by  the 
jury,  that  the  defendant  did  not  rely  upon  his  dissatisfaction  with 
the  plaintiff's  work  in  dismissing  him,  but  predicated  his  action  upon 
a  desire  to  reduce  the  cost  of  operating  the  printing  establishment. 
Moreover,  the  fact  that  the  defendant  may  have  found  fault  or  been 
dissatisfied  with  a  particular  piece  of  work  cannot  be  relied  upon  to 
show  such  a  degree  of  dissatisfaction  as  to  justify  the  dismissal  of  an 
otherwise  competent  man,  unless  the  fact  of  such  unsatisfactory  piece 
of  work  was  the  cause  of  dismissal.  The  fair  construction  of  the 
contract  between  the  parties  is  that  if  the  plaintiff,  .on  a  four  weeks* 
trial,  is  "artistically  and  financially  satisfactory,"  he  is  to  have  employ- 
ment for  one  year  at  an  advanced  salary.  The  fact  that  he  served  the 
defendant  for  a  period  of  four  months,  that  he  was  given  an  increase 
of  wages,  either  in  pursuance  of  the  contract  or  for  extra  labor,  is 
some  evidence  that  he  was  "artistically  and  financially  satisfactory"; 
and  the  dismissal  of  the  plaintiff  at  the  end  of  four  months,  for  the 
purpose  of  reducing  expenses,  is  not  fulfilling  the  contract  in  good 
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faith;  and  good  faith  is  essential  in  all  contracts.  As  was  said  in 
ihe  case  of  Smith  v.  Robson,  148  N.  Y.  252,  255,  42  N.  E.  678:  '*It 
was  reasonable  that  the  defendant  should  be  in  a  position,  if  in  good 
faith  he  felt  that  the  plaintiff  did  not  come  up  to  tiie  requirements  of 
the  situation,  to  discharge  him.  If  the  defendant  had  shown  to  the 
satisfaction  of  the  jury  that,  acting  in  good  faith,  he  had  discharged 
the  plaintiff  because  be  was  dissatisfied,  and  that  his  action  was  not 
arbitrary  and  capricious,  he  could  not  have  been  held  liable."  'Diat 
was  a  case  in  which  the  plaintiff  was  employed  under  a  contract  for 
a  theatrical  season  to  play  different  parts,  much  as  the  plaintiff  in 
this  action  was  employed  to  do  a  variety  of  printing,  and  the  court 
there  held  that  this  was  not  a  contract  made  to  "gratify  taste,  serve 
personal  convenience,  or  satisfy  individual  preference." 

We  find  no  error  in  the  admission  of  evidence  nor  in  the  charge  of 
the  court  to  the  jury,  and  we  have  reached  the  conclusion  that  the 
judgment  should  be  affirmed,  with  costs.     All  concur. 


<38  App.  DIv.  112.) 

PEOPLE  ex  rel.  MAIBAOH  v.  DUNN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1809.) 

Habeas  Corpus— Supplbmrntal  Proceed inos— Commitment. 

Judgment  was  obtained  against  a  defendant,  designated  by  a  fictitious 
name,  under  Code  Civ.  Proc.  §  451,  after  proper  service  of  process.  On 
his  failure  to  appear  after  being  served  with  an  order  in  supplementary 
proceedings,  an  order  to  punish  bim  for  contempt  was  made,  describing 
him  by  the  fictitious  name,  and  a  commitment  Issued,— both  being  regu- 
lar on  their  face,— and  he  was  arrested.  H(^d,  that  habeas  corpus  was 
not  the  remedy  to  question  the  regularity  of  the  order  directing  the  com- 
mitment on  the  ground  that  before  it  was  made  plaintiff  had  discovered 
defendant's  real  name,  the  remedy  being  by  motion  to  set  it  aside. 

Appeal  from  special  term,  New  York  county. 

Application  by  the  people,  on  the  relation  of  George  Maibach, 
against  Thomas  J.  Dunn,  as  sheriff  of  the  county  of  New  York,  for  a 
writ  of  habeas  corpus  to  obtain  relator's  discharge  from  defendant's 
custody  for  contempt  of  an  order  in  supplementary  proceedings. 
From  an  order  discharging  relator,  respondent  and  Joseph  Stern 
and  others,  judgment  creditors,  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

H.  Nathan,  for  appellants. 
A.  J.  Barrett,  for  respondent. 

VAN  BRUNT,  P.  J.  The  habeas  corpus  under  which  the  relator 
waB  discharged  was  obtained  upon  the  petition  of  Anthony  J.  Bar- 
rett, his  attorney.  It  appears  from  the  petition  that  an  action  was 
commenced  in  the  municipal  court  of  the  city  of  New  York  by  Jo- 
seph Stem  and  others  against  Peter  Maibach  and  John  Maibach; 
the  names  ^Teter'*  and  "John"  being  alleged  to  be  fictitious.  It  was 
further  alleged  in  the  said  petition  that  the  summons  and  complaint 
were  served  upon  George  Maibach,  although  he  never  had  any  deal- 
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ings  with  the  plaintiffs,  being  merely  an  employ^  of  his  father,  Peter 
Maibach,  who  had  business  transactions  with  the  plaintiffs;  that 
such  proceedings  were  had  that  a  judgment  was  entered  against 
Peter  and  John  Maibach;  and  that  subsequently  an  order  in  supple- 
mentary proceedings  was  served  upon  the  relator,  and,  he  not  ap- 
pearing, an  order  to  punish  him  for  contempt  was  duly  made  by 
the  city  court,  and  a  commitment  issued.  The  relator  was  arrested 
and  imprisoned  by  the  sheriff  of  the  county  of  New  York  by  virtue 
of  this  commitment,  and  at  the  time  of  the  application  for  the  writ 
the  relator  was  in  the  custody  of  the  sheriff  under  said  commitment. 
The  warrant  of  commitment  recites  the  order  of  the  city  court  in  pro- 
ceedings supplementary  to  execution  wherein  Joseph  Stem  and  otb- 
ers  were  plaintiffs  and  judgment  creditors,  and  Peter  Maibach  (the 
name  ^Teter"  being  fictitious,  his  real  first  name  being  unknown  to 
plaintiffs)  was  defendant  and  judgment  debtor.  It  ^rther  recites 
that  it  satisfactorily  appeared  *to  the  court  that  the  said  Peter  Mai- 
bach (the  name  "Peter"  being  fictitious),  the  judgment  debtor  there- 
in, was  guilty  of  contempt,  in  failing  to  appear  for  examination,  anfl 
that  the  judgment  debtor  willfully  and  persistently  disobeyed  the 
order  of  the  court,  and  disregarded  the  same;  and  it  orders  and  ad- 
judges that  said  Peter  Maibach  (the  name  "Peter''  being  fictitious), 
the  judgment  debtor  therein,  was  guilty  of  contempt,  and  directs  a 
commitment  to  issue  to  the  sheriff  to  apprehend  the  judgment  debtor, 
Peter  Maibach  (the  name  "Peter"  being  fictitious),  and  to  commit 
him  to  the  common  jail  of  the  county  of  New  York.  Subsequent  to 
the  return  of  the  writ,  notice  of  the  proceedings  was  given,  pursuant 
to  section  2038  of  the  Code  of  Civil  Procedure,  to  the  judgment  cred- 
itors, who  were  permitted  to  fijie  a  so-called  return,  denying  each 
and  every  allegation  in  the  petition.  The  relator  filed  a  traverse  to 
the  return,  denying  each  and  every  allegation  in  said  return  con- 
tained. No  evidence  was  taken  upon  the  issue  raised  or  supposed  to 
be  raised  by  the  traverse  to  the  return,  and,  after  hearing  counsel, 
the  court  ordered  the  relator  to  be  discharged  from  custody. 

It  would  seem  that  the  order  was  made  upon  the  assumption  that 
it  appeared  from  a£Qdavits  that  there  was  evidence  tending  to  show 
that  the  plaintiffs  had,  subsequent  to  the  commencement  of  the  ac- 
tion, become  aware  of  the  real  name  of  the  defendant  Maibadi,  and 
that  it  was  irregular  to  continue  the  proceedings  under  the  fictitious 
name.  It  is  undoubtedly  true  that  upon  the  return  of  the  writ  the 
court  can  inquire  whether  the  court  issuing  the  commitment  had 
jurisdiction  to  make  the  order,  give  the  judgment,  or  issue  the  pro- 
cess, and  whether  the  contempt  is  specifically  and  plainly  charged  in 
the  commitment  It  appears  that  the  court  had  jurisdiction,  and 
that  the  relator  was  duly  served  with  every  process  which  was  is- 
sued against  him,  and  that  the  contempt  is  specifically  and  plainly 
charged  in  the  conmiitment.  The  commitment  being  regular  upon 
its  face,  and  having  been  issued  pursuant  to  an  order  of  the  court, 
and  served  upon  the  proper  person,  it  is  difficult  to  see  how  anj 
question  of  irregularity,  that  was  not  jurisdictional,  in  the  issuing 
of  the  order  for  commitment,  or  in  the  commitment  itself,  can  be 
availed  of  by  habeas  corpus.    By  section  461,  the  plaintifb>  being 
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ignorant  of  the  name  of  the  relator,  had  a  right  to  pursue  him  by  a 
fictitious  name;  and  there  was  no  eyidence  before  the  court  at  the 
time  of  making  the  order  in  reference  to  the  commitment  that  the 
plaintiffs  had  had  any  reason  to  know  the  true  name  of  the  defend- 
ant in  the  action.  The  order  and  commitment,  therefore,  were  reg- 
ular upon  their  face.  If  the  order  was  inadvertently  made,  and  wab 
irregular,  because  the  plaintiffs  knew  the  real  name  of  the  relator, 
the  remedy  of  the  relator  was  to  move  to  set  aside  the  order  di- 
recting the  issuing  of  the  commitment,  upon  proof  to  the  court  that 
the  plaintiffs  knew  the  r^  name  of  the  defendant,  and  did  not  com- 
ply with  the  requirements  of  the  Code,  directing  all  subsequent  pro- 
ceedings after  the  discovery  of  the  real  name  to  be  taken  under  such 
real  name.  Code  Civ.  Proc.  §  451.  We  think,  therefore,  that  the 
court  erred  in  discharging  the  relator,  that  this  question  could  not 
be  tried  upon  affidavits  presented  upon  the  return  of  the  writ  of 
habeas  corpus,  that  all  that  could  be  inquired  into  upon  such  pro- 
ceedings w^as  the  regularity  of  the  commitment,  and  that,  for  defects 
aliunde  the  record  prior  to  the  issuing  of  the  conunitmenf ,  the  proper 
remedy  was  to  move  to  set  aside  the  proceedings  and  commitment 
because  of  such  irregularity. 

The  order  should  be  reversed,  with  costs  and  disbursements  of 
this  appeal,  and  the  relator  remanded  to  the  custody  of  the  sheriff. 
All  concur. 


438  App.  Dlv.  149.) 

WHITE  et  al.  v.  EIDLITZ  et  al. 

(Supreme  Court  AppeUate  Division,  First  Department.    March  10,  1899.) 

Injury  to  Empi<ote~ Liability  of  Mastbr. 

Where  the  foreman  of  the  bricklayers  of  a  building  in  process  of  con- 
struction without  authority  from  the  contractor  of  the  building  author- 
ized certain  of  the  workmen  to  use  an  elevator  which  was  built  for  the 
purpose  of  conveying  material,  and  it  struck  a  board  placed  across  one 
of  the  openings,  and  an  accident  ensued,  and  one  of  the  workmen  was 
kUled,  the  building  contractor  was  not  liable  therefor;  there  being  no 
evidence  as  to  who  placed  the  board  across  the  elevator  opening,  nor  any 
evidence  connecting  the  building  contractor  therewith. 

Appeal  from  trial,  term,  New  York  county. 

Action  by  Charles  H.  White  and  Margaret  D.  Jackson,  as  adminis- 
trators of  David  C.  Robertson,  deceased,  against  Otto  M.  EidUtz  and 
Robert  J.  Eidlitz.  From  a  judgment  dismissing  the  complaint,  plain- 
tiffs appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

T.  M.  Tyi^,  for  appellants. 

O'BRIEN,  J.  This  action,  brought  to  recover  damages  for  alleged 
negligence  in  the  operation  of  the  defendants'  elevator,  resulting  in 
the  death  of  plaintiffs'  intestate,  who  was  defendants'  workman,  was 
previonsly  considered  by  this  court  on  an  appeal  from  a  Judgment  in 
favor  of  the  plaintiffs  entered  upon  the  verdict  of  a  jury  (White  v. 
Eidlitz,  19  App.  Div.  256,  46  N.  Y.  Supp.  184);  and  a  new  trial  was 
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ordered  on  the  ground  that  the  eTidence  was  insufficient  to  show  that 
the  defendants  had  authorized  the  use  of  the  elevator  by  the  decedent, 
or  were  responsible  for  the  obstructions  in  the  way  of  the  elevator 
which  caused  the  accident.  The  leading  facts  in  tihie  case  were  set 
forth  in  the  opinion  then  given,  and  will  not  be  here  repeated.  In  dis- 
missing the  complaint  on  the  new  trial,  the  learned  judge  bdow  held 
that  there  could  be  no  recovery — ^Pirst,  because  there  was  no  negli- 
gence shown  on  the  part  of  the  contractors;  second,  because  the 
elevator  was  not  intended  for  the  transportation  of  workmen,  but 
was  clearly  intended  for  the  carrying  of  material;  and,  third,  because 
the  accident  resulted,  not  from  any  want  of  care  or  negligence  on  the 
part  of  the  contractors,  the  defendants  here,  but  from  the  act  of  some 
one  in  covering  the  elevator  shaft  at  the  fourth  floor  with  planks. 
These  are  essentially  the  grounds  of  reversal  on  the  previous  appeal, 
although  the  appellants  here  assert  that  the  reasons  were  quite  differ- 
ent. We  are  called  upon,  therefore,  to  review  the  new  record,  to 
determine  whether  or  not  at  the  close  of  the  plaintiffs'  testimony, 
when  the  complaint  was  dismissed,  a  prima  facie  case  had  been  made 
out. 

With  regard  to  the  point  claimed  by  the  appellants,  that  the  em- 
ployes were  authorized  by  the  defendants  to  use  the  elevator,  we  have 
the  testimony  of  three  of  the  men  who  were  with  the  deceased  on  the 
elevator  when  the  accident  occurred.  John  Schultz  testified  that 
on  the  morning  of  the  accident  he  saw  Robertson,  the  deceased,  and 
said  to  him,  "Come  on,  Dave,  we  will  ride  up;"  that  they  got  on  the 
elevator,  and  he  said  to  the  engineer,  "Take  us  up;"  that  three  other 
men  got  on,  and  then  the  foreman  of  the  bricklayers  said,  "That  is 
enough,"  and  the  engineer  said,  "Oh,  one  more,"  and  told  Hogan  to 
get  on;  that  the  regular  use  of  the  elevator  was  for  carrying  ma- 
terials up,  but  "occasionally  the  men  did,  for  their  own  convenience, 
go  up  and  down  with  it";  that  he  knew  nothing  about  any  signals 
when  men  were  aboard.  Patrick  E.  Meara  testified  that  men  rode 
up  and  down  the  elevator,  and  that  there  was  a  signal  of  three  bell;? 
for  men,  and  two  bells  for  material,  so  that  the  engineer  might  know 
how  fast  to  run  the  engine;  that  the  usual  way  was  for  the  men  to 
go  up  and  down  ladders;  that  the  men  had  no  authority  to  use  the 
elevator  as  they  pleased,  and  did  so  only  by  direction  of  lie  foreman : 
that  the  persons  who  usually  rode  on  the  elevator  were  the  archi- 
tects, contractors,  and  men  not  regularly  at  work.  Gustave  Isaacson 
states  substantially  the  same  story  as  the  previous  witnesses,  except 
that  four  men  were  on  the  elevator  when  the  foreman  said  that  was 
enough,  and  that  two  jumped  on  afterwards.  This  witness  also  said 
that  the  elevator  was  regularly  used  for  carrying  material,  and  that 
he  had  never  ridden  on  it  before  that  morning,  and  had  never  heard 
any  orders  given  by  any  one  as  to  that  matter,  but  saw  mai  riding 
occasionally. 

With  regard  to  the  point  contended  for  by  the  appellants,  that  the 
defendants  were  responsible  for  the  obstructions  which  caused  the 
accident,  which  obstructions  consisted  of  planks  lying  across  the  ele- 
vator shaft  on  the  fourth  floor,  the  proof  rests  on  the  testimony  of 
John  Meister,  who  had  charge  of  the  night  gang  at  the  building,    l^e 
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substance  of  his  testimony  is  that  he  had  at  different  times  seen 
planks  across  the  elevator  shaft,  but  on  the  evening  preceding  the 
morning  of  the  accident  did  not  see  any  planks  at  all;  that  planks 
were  placed  across  for  the  purpose  of  keeping  material  from  falling 
down,  but  that  he  did  not  himself  put  planks  there,  and  did  not  know 
who  did.     In  the  previous  opinion  referred  to  it  was  stated: 

"In  some  way  which  was  entirely  unexplained,  these  planks  had  been  put 
across  the  elevator  well  on  the  fourth  floor.  When  it  had  been  done,  or  by 
whom,  or  for  what  purpose,  or  how  long  it  had  been  continued,  did  not 
appear." 

And  these  words  are  applicable  in  the  present  appeal.  And  we 
may  also,  with  regard  to  the  authority  vested  in  the  foreman,  quote 
from  the  same  opinion: 

'There  was  an  entire  failure  of  evidence  to  establish  that  he  had  been  in- 
trusted by  the  defendants  with  any  right  to  control  the  operation  of  the  ele- 
vator, or  to  direct  the  men  to  ride  upon  it" 

We  may  add  that,  according  f  o  the  workmen's  testimony,  it  appears 
that,  contrary  to  the  foreman's  advice,  two  men  got  on  the  elevator. 

If  we  assume,  however,  that  the  evidence  would  justify  the  inference 
that  the  foreman,  Walters,  was  the  representative  of  the  defendants,  . 
and  that  any  fault  or  negligence  of  his  was  chargeable  to  them,  then 
we  must  go  one  step  further,  and  determine  whether  any  act  or  di- 
rection of  Walters  was  responsible  for  the  accident.  He  occasionally 
allowed  the  workmen  and  others  to  use  the  elevator,  but  it  was  not 
shown  that  the  elevator  was  in  any  way  defective  or  unsafe.  It 
was  intended  for  material,  but,  if  properly  used,  it  was  not  dangerous 
or  hazardous  for  persons  to  ride  upon  it.  Negligence,  therefore,  on 
the  jMirt  of  the  foremTan,  cannot  be  predicated  upon  the  circumstance 
that  he  stood  by  and  allowed  the  deceased,  with  the  other  workmen, 
for  their  convenience,  to  ride  up  in  the  elevator,  instead  of  insisting 
on  their  ascending  by  the  ladders  which  were  provided  for  the  work- 
men. Apart  from  all  this,  however,  it  clearly  appears  that  the  cause 
of  the  accident  was  the  placing  of  planks  across  the  elevator  shaft 
on  the  fourth  floor,  which  planks  were  carried  upwards,  with  the 
ascent  of  the  elevator,  to  the  top  of  that  story;  thus  impeding  its 
further  progress,  and  producing  a  strain  which  caused  the  elevator  to 
descend.  It  was  the  striking  of  the  elevator  against  the  planks,  and 
the  jar  and  noise  produced  by  its  pressure  upon  them,  which  gave  the 
workmen  just  cause  of  alarm,  and  induced  them  to  jump, — some  to  a 
place  of  safety,  and  Robertson  to  his  death.  It  not  having  been 
shown  when  or  by  whom  the  planks  were  so  placed,  and  there  being 
an  entire  absence  of  any  evidence  connecting  Walters  or  the  defend- 
ants therewith,  it  follows,  under  our  former  decision,  that  no  cause 
of  action  was  made  out. 

We  think  that  the  trial  judge  was  right  in  dismissing  the  complaint 
on  the  ground  that  no  negligence  on  the  part  of  the  defendants  was 
shown.     The  judgment  is  therefore  affirmed,  with  costs.    All  concur. 
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WILLSON  V.  BVBLINB. 
(Supreme  Oourt,  Appellate  DlTision,  Third  Department    March  17,  1889.) 

1.  Skchrity  for  Costs— Nonresident  Plaintiff — ^Laches. 

Defendant  is  not  guilty  of  laches  in  applying  for  an  order  requiring 
a  nonresident  plaintiff  to  give  security  for  costs,  where  she  moves  there- 
for as  soon  as  she  learns  of  plaintiff's  nonresidence. 

2.  Same— Notice. 

Defendant  is  not  charged  with  notice  that  plaintiff  was  a  nonresident 
by  the  fact  that  the  complaint  was  yerified  by  plaintiff's  agent,  and 
stated  that  the  reason  why  it  was  not  verified  by  plaintiff  was  because 
he  was  not  then  within  the  state. 

Appeal  from  special  term. 

Action  by  Mordecai  M.  Willson,  Jr.,  against  Mary  8.  Eveline. 
From  an  order  denying  defendant's  motion  to  require  plaintiff  to 
give  security  for  costs,  she  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

J.  W.  Atkinson,  for  appellant. 
Thomas  O'Connor,  for  respondent. 

PER  CURIAM.  The  right  of  the  defendant  to  require  the  plain- 
tiff, a  nonresident,  to  give  security  for  costs,  was  absolute  (Wood 
V.  Blodgett,  49  Hun,  64,  2  N.  Y.  Supp.  304;  Churchman  v.  Merritt, 
50  Hun,  270,  2  N.  Y.  Supp.  843),  unless  waived  by  laches.  The  de- 
fendant moved  as  soon  as  she  learned  of  the  nonresidence.  The  fact 
that  in  the  verification  of  the  complaint  made,  by  the  agent  of  the 
plaintiff  it  is  stated  "that  the  reason  why  this  verification  is  not 
made  by  the  plaintiff  is  that  said  plaintiff  is  not  now  within  the  coun- 
ty of  Saratoga,  nor  within  the  state  of  New  York,"  does  not  give  the 
defendant  notice  of  the  nonresidence  of  plaintiff,  but  rather  that  the 
absence  of  the  plaintiff  is  temporary.  We  think  that  the  plaintiff 
was  not  guilty  of  laches,  and  was  entitled  to  an  order  requiring  the 
plaintiff  to  give  security. 

Order  reversed,  with  f  10  costs  and  disbursements,  and  motion  for 
security  granted. 


BURHANS  et  al.  v.  MONIEB. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1890.) 

1.  Lease— Construction— Abandonment— Re- ENTRY. 

A  provision  in  a  lease  of  a  bouse  Intended  to  be  used  hj  lessee  for 
roomers,  providing  that,  if  any  part  thereof  became  vacant  during  the 
term,  the  lessor  might  enter  and  relet  the  premises,  and  that  the  lessee 
should  be  liable  for  any  deficiency  in  the  rent  reserved  after  applying 
rents  so  received,  did  not  authorize  such  re-entry  on  lessee^s  removal  to 
another  house,  which  she  intended  to  use  for  table  boarders,  while  con- 
tinuing to  use  the  demised  premises  as  before,  and  such  re-entry  dis- 
charged her  from  further  liability  under  the  lease. 

2.  Same— Eviction— Subsequent  Ground— Tenant's  Liability. 

Where  lessor  wrongfully  entered  and  relet  the  demised  premises,  the 
fact  that  lessee  returned  rent  subsequently  paid  her  by  a  subtenant,  to 
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be  iMiId  to  the  lessor,  while  evidence  of  an  abandonment,  is  not  an  admis- 
sion of  her  liabUity  for  rent  subsequently  accrued. 

Appeal  from  Dutchess  county  court. 

Action  by  Frances  E.  Burhans  and  another  against  Carrie  G. 
Monier.  Prom  a  judgment  of  a  county  court  affirming  a  judgment 
of  a  justice  of  the  peace  in  favor  of  plaintiffs,  defendant  appeals. 
Beversed 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Isaac  E.  Bingham,  for  appellant. 
Charles  F.  Cossum,  for  respondents. 

WILLARD  BARTLETT,  J.  This  is  an  action  to  recover  rent  un- 
der a  written  lease  whereby  the  plaintiffs  rented  to  the  defendant  a 
house  in  the  city  of  Poughkeepsie  from  May  1,  1897,  to  May  1,  1898, 
for  f 25  a  month,  payable  in  advance.  In  September,  1897,  the  rent 
for  that  month  not  having  been  paid,  the  defendant  personally  moved 
to  another  house  in  the  neighborhood,  leaving  a  number  of  subten- 
ants in  occupation  of  the  premises  in  question.  The  plaintiffs  there- 
upon refused  to  allow  the  defendant  to  collect  any  more  rent  from 
these  subtenants,  and  proceeded  to  collect  all  such  rent  themselves. 
They  have  credited  to  the  defendant  the  aggregate  amount  thus  col- 
lected, and  taken  judgment  for  the  difference  between  that  amount 
and  the  rent  reserved  by  the  lease.  The  right  to  do  this  is  asserted 
by  virtue  of  a  provision  in  the  instrument  to  the  effect  that  if  the 
premises,  or  any  part  thereof,  should  become  vacant  during  the  term, 
the  lessors  might  re-enter  and  relet  the  property,  applying  such  rents 
as  they  should  receive  upon  such  reletting  to  the  payment  of  the  rent 
due  under  the  lease,  which  provision  also  declared  that  the  lessee 
should  remain  liable  for  any  deficiency.  Underbill  v.  Collins,  132 
N.  Y.  269,  30  N.  E.  576.  The  learned  county  judge  was  of  the 
opinion  that,  because  the  defendant  abandoned  the  premises  to  the 
plaintiffs,  after  they  had  asserted  the  right  to  collect  the  rents  from 
her  subtenants,  they  might  rightfully  re-enter  as  they  did,  and  hold 
the  defendant  liable  for  the  deficiency  in  the  rent  under  this  clause 
of  the  lease.  It  does  not  seem  to  us  that  this  is  the  fair  legal  im- 
port of  what  the  defendant  did.  It  is  practically  conceded  that  both 
parties  contemplated  that  the  tenant  should  let  furnished  rooms  in 
the  demised  premises.  The  privilege  of  reletting  on  account  of  the 
tenant,  who  should  still  remain  liable  for  any  deficiency  in  the  rent, 
was  to  be  exercised  only  in  case  the  premises  became  vacant.  The 
house  was  not  rendered  vacant  within  the  meaning  of  the  lease  by 
the  fact  that  the  defendant  herself  went  to  live  in  another  house  dur- 
ing the  term.  She  explains  why  she  did  this,  intending  to  keep 
^roomers,"  as  she  called  them,  in  the  plaintiffs'  house,  and  use  the 
other  house  for  table  boarders.  When  she  moved  out,  however,  the 
{daintiffs  not  only  refused  to  allow  her  to  collect  the  rent  from  her 
^roomers,"  but  insisted  upon  collecting  it  themselves,  thus  depriving 
her  wholly  of  the  beneficial  use  of  the  leased  property.  It  is  true 
that  the  defendant,  after  the  plaintiffs  had  thus  virtually  taken  the 
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house  out  of  her  hands,  returned  to  one  of  these  subtenants  a  sum 
which  she  had  received  from  him  as  rent,  in  order  that  he  might  pay 
it  over  to  the  plaintiffs;  and  this  act  on  her  part  was  regarded  in 
the  court  below  as  evidence  of  an  abandonment  of  the  premises 
which  recognized  the  right  of  the  landlord  to  resume  possession,  and 
yet,  nevertheless,  hold  the  defendant  for  the  rent  We  look  upon  it 
quite  differently.  By  declining  to  permit  the  defendant  any  longer 
to  collect  the  rents  from  her  subtenants,  the  plaintiffs  had  wrong- 
fully deprived  her  of  her  enjoyment  of  the  demised  premises;  and 
after  they  had  done  this  she  was  at  liberty  to  give  up  all  possession 
or  claim  to  possession,  and  certainly  thus  limit  the  plaintiffs'  claim 
against  her  to  the  amount  then  actually  due  for  rent  under  the  lease. 
While,  therefore,  it  is  true  that  the  repayment  of  the  rent  by  the 
defendant  to  the  subtenant  was  evidence  of  an  abandonment  of  the 
premises  on  her  part,  it  was  evictence  only  of  an  abandonment  which 
had  be^n  compelled  by  the  landlord's  acts.  In  this  view  the  tenant 
is  to  be  regarded  as  having  been  virtually  expelled  from  the  demised 
property,  and  hence  as  being  relieved  from  any  obligation  to  pay 
subsequently  accruing  rent  therefor.  Edgerton  v.  Page,  20  X.  Y. 
281,  283,  284.  For  these  reasons  we  think  that  the  recovery  against 
the  defendant  should  have  been  limited  to  the  amount  which  was  due 
from  her  for  rent  at  the  time  when  the  plaintiffs  assumed  to  prevent 
her  from  making  any  further  collections  from  her  subtenants,  and  we 
are  therefore  constrained  to  reverse  the  judgments  under  review. 

Judgment  reversed,  wltli  costs.    AU  concur. 


DEUTBRMANN  et  al.  v.  POLLOCK  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  14,  1S99.) 

Cask  on  Appeal— Resettlement. 

A  Judge,  in  his  order  resettling  the  case  on  appeal,  should  recite  therein 
minutes  of  a  party's  private  stenographer  as  part  of  the  motion  papers, 
such  beiog  the  fact 

Appeal  from  special  term^  Westchester  county. 

Action  by  Charles  Deutermann  and  others,  executors,  against 
Alexander  Pollock  and  another.  From  an  order  of  October  14,  1898, 
denying  plaintiffs'  motion  to  resettle  a  former  order  resettling  the 
case  on  appeal,  plaintiffs  appeal.    Beyersed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Eugene  Frayer,  for  appellants. 
Wilson  Brown,  Jr.,  for  respondents. 

PER  CURIAM.  An  order  was  made  in  this  cause  on  the  23d  day 
of  July,  1898,  resettling  the  case  on  appeal.  The  plaintiffs  had  moved 
for  a  resettlement  of  the  case  upon  an  order  to  show  cause  which 
recited  that  it  was  made  upon  an  affidavit  of  one  Frank  F.  Wood 
''and  those  portions  of  the  stenographer's  minutes  taken  upon  the 
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trial  by  said  Wood"  applicable  to  certain  amendments  thereinafter 
specified.  In  resettling  the  case  on  appeal,  the  learned  trial  judge 
refused  to  follow  the  notes  of  this  private  stenographer,  holding  that 
the  notes  of  the  oflOicial  stenographer  are  the  only  standard,  aside 
from  the  memory  of  the  trial  judge.  This  clearly  appears  from  his 
opinion.  In  his  order  resettling  the  case,  however,  no  reference  was 
made  to  the  fact  that  Mr.  Wood's  minutes  were  before  him,  and  the 
plaintiff's  grievance  on  the  present  appeal  is  that  the  judge  declined 
to  amend  said  order  so  as  to  recite  those  minutes  as  part  of  the 
motion  papers.  We  think  that  they  should  have  been  recited.  The 
opinion  of  Mr.  Justice  Dykman  shows  beyond  any  doubt  that  they 
were  brought  to  his  attention,  for  he  expressly  refers  to  "the  request 
of  counsel  for  the  plaintiff  to  substitute  the  notes  of  his  private  ste- 
nographer for  those  of  the  oflScial  stenographer,"  and  says  that  such 
request  cannot  prevail,  for  obvious  reasons.  As  already  stated, 
these  minutes  were  mentioned  in  the  order  to  show  cause  as  among 
the  papers  upon  which  the  plaintiffs  based  their  motion.  Upon  the 
hearing,  counsel  for  defendants  appears  to  have  objected  to  the  con- 
sideration of  certain  exhibits  by  the  court  on  the  ground  that  such 
exhibits  had  not  been  served  upon  him.  It  is  not  distinctly  shown, 
however,  that  this  objection  extended  to  the  minutes  taken  by  Mr. 
Wood.  The  position  of  defendants'  counsel  seems  rather  to  have 
been  that  it  made  no  difference  what  those  minutes  contained,  as  the 
court  must  be  guided  by  the  official  minutes  alone;  and  in  this  posi- 
tion he  was  sustained  by  Mr.  Justice  Dykman. 

The  order  appealed  from  must  be  reversed,  with  f  10  costs  and 
disbursements,  and  the  plaintiffs'  motion  to  resettle  the  ord^r  of  July 
23,  1898,  granted,  by  inserting  in  said  order  a  proper  recital  of  Mr. 
Wood's  minutes  as  among  the  plaintiffs'  papers. 


ST.  JOHN  V.  BUCKLEY  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  14,  1899.) 

£ZAMXNATION  OF    PaBTT. 

Plaintiff  having  Information  enough  on  which  to  frame  complaint,  ap- 
pUcation  for  examination  of  defendant  before  issue  Joined  Is  premature. 

Appeal  from  special  term,  Orange  county. 

Action  by  Stephen  St.  John  against  Wade  Buckley  and  others. 
From  an  order  vacating  an  order  of  the  special  county  judge  of 
Orange  county  for  examination  of  defendant  Whittaker,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  A.  Parshall,  for  appellant. 
C.  E.  Cnddeback,  for  respondents. 

PER  CURIAM.  This  order  may  be  sustained  on  the  ground  that 
the  application  for  the  examination  of  the  defendant  Whittaker  is 
premature,  as  it  appears  that  the  plaintiff  has  information  enough 
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on  which  to  frame  a  complaint.  Bat  we  think  it  clear  that,  alter 
iMne  joined,  tbe  plaintiff  will  haye  the  right  to  examine  that  defend- 
ant as  to  the  whole  transaction  through  which  she  acquired  the 
judgment  in  controversy. 

The  order  should  be  affirmed,  without  costs,  and  without  prej- 
udice to  an  examination  of  the  respondent  Whittaker  after  issue 
joined. 

(38  App.  Dir.  100.) 

PRITCHABD  T.  NEDERLAND  LIFf!  INS.  CO.,  Limited. 

(Supreme  Court  Appellate  Diyision,  First  Department    March  10,  1899.) 

H^rsiKiKO  Causb  from  Calbkdar— Notice  of  TRiAii— Stipulation. 

A  cause  should  be  stricken  from  the  calendar  on  plaintliTs  motion, 
where  the  answer  was  not  served  until  too  late  to  notice  the  cause  for 
trial  and  put  it  on  the  calendar,  though  plaintiff  had  stipulated,  in  ex- 
tending the  time  to  answer,  that  the  issue  should  remain  as  of  the  time 
when  the  answer  first  became  due. 

Appeal  from  special  term. 

Action  by  William  B.  Pritchard  against  the  Nederland  Life  Insur- 
ance Company,  Limited.  From  an  order  denying  a  motion  to  strike 
the  cause  from  calendar,  plaintiff  appeals.    Keversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

McLaughlin,  and  ingraham,  jj. 

L.  Sturcke,  for  appellant 

W.  W.  Thompson,  for  respondent 

VAN  BRUNT,  P.  J.  We  think  that  this  order  should  be  reversed. 
The  ease  was  not  at  issue  at  the  time  the  note  of  issue  was  filed  and 
the  case  noticed  for  trial.  An  unverified  answer  had  been  served, 
which  was  subsequently  returned,  and  was  not  reserved  in  the  ver- 
ified form  which  the  plaintiff  had  a  right  to  require,  until  too  late 
to  notice  the  cause  for  trial  and  put  it  upon  the  calendar  for  the 
December  term,  1898.  The  fact  that  a  stipulation  had  been  entered 
into  upon  the  part  of  the  plaintiff,  as  to  extending  the  time  to  an- 
swer, that  the  issue  should  remain  as  of  the  time  when  the  answer 
first  became  due,  in  no  manner  affects  the  question  raised  upon  this 
appeal.  AH  that  the  stipulation  could  do  would  be  to  allow  the 
cause  to  take  its  place  among  the  issues  of  the  month  for  which  the 
note  of  issue  could  be  properly  filed  as  of  the  date  when  the  answer 
was  originally  due.  Notice  of  trial  cannot  be  properly  served  until 
the  case  is  at  issue,  and  a  note  of  issue  can  only  be  filed  for  a  term 
at  which  the  case  is  properly  noticed  for  trial.  Leonard  v.  Faber, 
31  App.  Div.  137,  52  N.  Y.  Supp.  772. 

The  order  appealed  from  should  be  reversed,  with  f  10  costs  and 
disbursements,  and  the  motion  granted,  with  f  10  costs.    All  concur. 
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(38  App.  Dly.  139.) 

PALMER  y.  SALISBURY  et  aL 

(Supreme  Court,  Appellate  Diyislon,  First  Department    March  10,  1890.1 

Amskdmbkt  of  Complaikt— Sbbvicb  of  Copy. 

Where  a  complaint  is  amended,  a  copy  should  be  seryed  on  defendant, 
and  the  latter  giyen  an  opportunity  to  answer,  though  he  has  not  an- 
swered the  original  complaint. 

Appeal  from  special  term,  New  York  county. 

Action  by  Miln  P.  Palmer,  trustee,  against  Pasquale  Altieri  and 
others,  impleaded  with  Nelson  EL  Salisbury.  From  an  order  allow- 
ing an  amendment  to  the  complaint,  Nelson  H.  Salisbury  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSET, 

McLaughlin,  and  ingraham,  jj. 

Henry  G.  Atwater,  for  appellant. 
Howard  McWilliams,  for  respondent. 

RUMSEY,  J.  There  can  be  no  doubt  that  the  court  had  power 
In  the  proper  case  to  allow  the  amendment  to  the  complaint;  but  the 
rule  is  almost  without  exception  that,  whenever  a  complaint  has  been 
amended,  it  is  necessary  that  a  copy  of  it  should  be  served  upon  the 
defendant,  and  that  he  should  have  an  opportunity  to  answer  it,  if 
he  desires.  The  fact  that  he  has  defaulted  in  answering  the  original 
complaint  is  of  no  importance.  It  may  well  be  that  he  did  not 
choose  to  answer  the  original  complaint,  but  that  he  might  desire 
to  put  in  issue  the  facts  which  the  plaintiff  finds  it  necessary  to  al-, 
lege  by  the  amendment.  The  order  therefore  was  erroneous  in  per- 
mitting the  amendment  of  this  complaint  without  giving  the  defend- 
ant an  opportunity  to  answer. 

For  this  reason,  the  order  should  be  reversed,  with  |10  costs  and 
disbursements,  and  the  motion  denied,  with  |10  costs,  without  prej- 
udice to  a  motion  on  the  part  of  the  plaintiff,  upon  payment  of  above 
costs,  to  set  aside  the  judgment,  and  serve  an  amended  complaint, 
if  he  shall  be  so  advised.    All  concur. 


STOKES  V.  STOKES. 
(Supreme  Court  AppeUate  Diylsion,  First  Department    March  10,  1800.) 

Apfbal  and  Ebbob— New  Tbial — Vacation  of  Ordeb. 

An  order  granting  a  new  trial  was  conditioned  on  defendant's  paying 
coats  and  filing  a  bond  by  a  time  certain,  but  plaintiff  appealed,  wlthont 
moving  for  a  stay,  and  prevented  fulfillment.  The  order  behig  afltoned, 
plaintiff  desired  to  accept  the  conditions,  which  were  now  refused,  be- 
cause not  accepted  before;  and  he  moved  to  vacate  the  order  unless  the 
conditions  were  fulfilled.  Held,  that  it  was  not  error  to  thus  vacate  the 
order. 

Ingraham  and  Barrett  JJ.«  dissenting. 

Appeal  from  special  term,  New  York  county. 
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Action  by  William  E.  D.  Stokes  against  Edward  S.  Stokes.  Prom 
an  order  vacating  an  order  granting  a  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARBETT,  RUMSEY, 
\f cLAUGHLIN,  and  INGRAHAM,  JJ. 

Charles  E.  Hughes,  for  appellant 

A.  B.  Boardman,  for  respondent. 

Mclaughlin,  J.  After  the  judgment  obtained  by  the  plaintiff 
on  the  trial  had  been  affirmed  by  the  court  of  appeals  (50  N.  E.  342), 
the  defendant  applied  to  and  obtained  from  the  special  term,  upon  the, 
ground,  among  others,  of  newly-discovered  evidence,  a  new  trial,  up- 
on condition,  however,  that,  within  a  time  specified,  he  pay  to  the 
plaintiff  all  the  costs  (except  an  extra  allowance)  and  disbursements 
then  taxable,  and  also  deliver  to  him  an  undertaking  in  the  sum  of 
150,000,  conditioned  for  the  payment  of  any  judgment  the  plaintiff 
might  thereafter  recover.  The  defendant  endeavored  to  comply  with 
the  conditions  thus  imposed  by  offering  to  pay  such  costs  and  dis- 
bursements, and  to  ddiver  the  undertaking,  both  of  which  the  plain- 
tiff declined  to  accept,  on  the  ground  that  he  proposed  to  appeal  from 
the  order  granting  the  new  trial.  The  plaintiff  thereafter  did  appeal, 
and  the  order  was  subsequently  affirmed  by  this  court.  54  N.  Y. 
Supp.  319.  After  such  affirmance,  the  plaintiff  sought  to  induce  the 
defendant  to  pay  the  costs  and  disbursements,  and  give  the  undertak- 
ing; but  he  declined  to  do  so,  upon  the  ground  that  he  had  complied 
with  the  order  in  that  respect  by  making  the  offer  above  referred  to. 
A  motion  was  then  made  by  the  plaintiff  to  vacate  the  order  granting 
•the  new  trial,  unless  the  defendant  complied  with  the  conditions  as  to 
the  payment  of  costs  and  the' giving  of  the  undertaking,  and,  after  a 
hearing,  an  order  was  made  to  that  effect,  from  which  the  defendant 
appealed. 

We  think  the  order  was  right.  The  court,  in  its  discretion,  im- 
posed, as  a  condition  of  the  defendant's  having  a  new  trial,  the  pay- 
ment to  the  plaintiff  of  the  costs  and  disbursements,  and  also  the 
giving  of  an  undertaking  to  satisfy  any  judgment  that  the  plaintiff 
might  thereafter  obtain.  This  condition  was  not  satisfied  by  the  offer 
made  by  the  defendant.  An  offer  to  pay  an  amount  due  may  dis- 
charge a  lien,  but  it  does  not  pay  a  debt  or  discharge  an  obligation 
any  more  than  a  promise  to  do  so  does.  The  defendant's  offer  did 
not  satisfy  and  discharge  the  obligation  imposed  upon  him  by  the 
order.  Nothipg  but  the  actual  payment  of  the  costs  and  the  delivery 
of  the  undertaking  could  do  that.  The  plaintiff  desired  to  review 
by  appeal  the  order  granting  a  new  trial,  and  this  he  had  a  right  to 
do;  and  he  could  not,  without  prejudice  to  his  rights  on  the  appeal, 
accept  the  costs  and  the  undertaking  at  the  time  they  were  offered. 
He  could  not  accept  a  benefit  under  the  order,  and  at  the  same  time 
appeal  from  it.  The  better  practice  undoubtedly  would  have  been 
for  the  plaintiff  to  have  obtained  a  stay  pending  the  appeal;  but  there 
is  no  doubt  that  the  special  term  had  the  power,  in  the  exercise  of  its 
discretion,  to  excuse  his  neglect  in  this  respect,  and  this  is  what  it 
in  effect  did  by  the  order  appealed  from. 
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We  are  of  the  opinion,  however,  that  the  defendant  should  be  made 
good  for  any  and  all  disbursements  which  may  have  been  incurred  by 
him  by  reason  of  the  plaintiff's  refusal  to  accept  the  costs  and  under- 
taking when  offered,  and  for  that  reason  the  order  appealed  from 
should  be  modified  to  the  extent  of  permitting  the  special  term  to  de- 
termine that  fact,  and  such  disbursements,  if  any,  should  be  deducted 
from  the  costs  directed  to  be  paid  to  the  plaintiff;  and,  as  thus  modi- 
fied, the  order  should  be  affirmed,  without  costs.  All  concur,  except 
DCGRAHAM  and  BARRETT,  JJ,,  dissenting. 

INGRAHAM,  J.  (dissenting).  I  cannot  concur  in  the  affirmance  of 
an  order  of  the  special  term  vacating  an  order  which  had  been  duly 
made  upon  notice  to  all  the  parties,  and,  upon  appeal,  affirmed  by  this 
court.  When  the  new  trial  was  originally  granted,  it  was  uiwn  con- 
dition that  the  defendant  pay  the  costs  of  the  action,  and  give  a  bond 
to  secure  any  judgment  that  the  plaintiff  should  obtain  against  him. 
These  conditions  the  defendant  complied  with.  He  tendered  the 
costs  and  the  bond,  and  the  plaintiff  refused  to  accept  them,  for  the 
sole  reason  that  he  intended  to  appeal  from  the  order.  He  made  no 
application,  however,  for  a  stay  of  proceedings,  or  for  an  extension  of 
the  time  within  which  he  might  elect  to  accept  the  conditions  of  the 
order,  but  relied  upon  his  appeal  to  vacate  it.  He  elected  to  rely 
upon  that  appeal,  and  refused  to  accept  what  the  court  said  the 
defendant  should  tender  to  him  as  a  condition  for  granting  the  new 
trial.  The  plaintiff's  refusal  to  accept  the  bond  and  costs  was  abso- 
lute and  unconditional,  l^eve  was  no  mistake  that  the  plaintiff 
asks  to  be  relieved  from.  He  intended  to  do  just  what  he  did,  viz. 
to  refuse  to  accept  from  the  defendant  that  which  the  court  had  im- 
posed \rpon  the  latter  as  a  condition  for  granting  a  new  trial.  The 
order  granting  the  new  trial  having  been  appealed  from  and  affirmed 
by  this  court,  the  plaintiff  asked  the  court  below  to  vacate  the  same 
order  which  we  have  affirmed,  unless  the  defendant  now  does  some- 
thing else.  I  think  such  a  vacation  was  entirely  unauthorized,  and 
that  the  plaintiff,  having  elected  to  rely  upon  his  appeal  without  ask- 
ing for  an  order  which  would  extend  the  time  within  which  the  de- 
fendant should  comply  with  the  order  then  appealed  from  until  after 
the  determination  of  the  appeal,  has  waived  his  right  to  exact  either 
the  bond  or  the  costs;  and  there  was  nothing  presented  to  the  court 
below  on  the  present  application  to  show  that  such  action  on  behalf 
of  the  plaintiff  was  an  error  or  mistake  that  would  justify  the  court 
in  relieving  him  from  the  consequences  of  his  own  act. 

I  dissent  from  the  affirmance  of  the  order. 

BARRETT,  J.  I  concur  with  Justice  INGRAHAJVI  in  his  dissent. 
The  learned  judge  below  decided  the  application  upon  an  erroneous 
view  of  the  effect  of  an  appeal  from  an  order.  He  intimates  that  the 
order  appealed  from  was  suspended  by  the  appeal;  and  he  granted  the 
plaintiff's  application  upon  this  theory.  As  I  understand  it,  my 
brethren  do  not  concur  in  this  view.  There  is,  in  fact,  no  provision 
of  the  Code  which  sustains  it.  Upon  an  appeal  from  an  order,  a  stay 
or  suspension  can  only  be  had  by  an  application  to  the  court.    The 
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majority  (pinion  places  tbe  plaintiff  in  precisely  the  same  position  as 
though  he  had  asked  for  a  stay  or  suspension.  The  effect  of  such  a 
decision  is  to  encourage  loose  iH*actice.  If  the  defendant  had  ap- 
pealed from  the  conditions  as  oppressive  without  asking  for  a  stay 
or  suspension,  and  had  been  defeated  upon  his  appeal,  he  would  cer- 
tainly have  lost  his  right  to  a  new  trial.  He  would  not  thereafter 
be  permitted  to  fulfill  conditions  which  he  had  ddiberately  rejected. 
It  seems  to  me  that  what  would  be  a  fair  rule  for  the  one  should  be 
a  fair  rule  for  the  other.  The  plaintiff  deliberately  rejected  the 
terms,  asked  no  suspension  of  tbe  order,  and  relied  entirely  upon  his 
appeal.  He  does  not  say  that  his  neglect  to  apply  for  a  stay  or  sus- 
pension was  inadvertent,  and  ask  to  be  relieved.  On  the  contrary, 
he  demands  the  terms  once  rejected,  and  demands  them  as  his  right. 
My  brethren  apparently  think  he  is  entitled  to  them  as  matter  of 
right,  seemingly,  however,  upon  a  different  theory  from  that  upon 
which  the  special  term  acted.  They  treat  the  terms,  namely,  the 
costs  and  bond,  as  in  the  nature  of  a  debt  due  by  the  defendant  to  the 
plaintiff.  With  great  respect,  I  think  this  view  as  mistaken  as  that 
of  the  special  term.  The  correct  view  of  the  matter  is  that  the  court 
granted  the  d^endant  a  new  trial  upon  certain  terms  and  conditions. 
These  terms  and  conditions  were  not  a  debt  or  obligation  of  his  to 
the  plaintiff,  such  as  could  only  be  satisfied  by  payment  or  extin- 
guished by  a  release  under  seal.  They  were  independent  of  any  real 
obligation  as  between  the  parties,  and  were  imposed  by  the  court 
without  regard  to  any  such  obligation.  The  defendant  could  fulfill 
them  or  not,  as  he  pleased.  The  plaintiff  could  take  them  or  leave 
them,  as  he  pleased.  It  pleased  the  def^idant  to  fulfill  them.  It 
pleased  the  plaintiff  to  reject  them.  And  now,  without  a  suggestion 
of  an  excuse  for  the  plaintiff's  failure  to  euppLy  for  a  stay  or  suspen- 
sion upon  the  appeal,  the  court  wipes  out  both  the  fulfillment  and 
the  rejection,  compels  the  defendant  to  fulfill  over  again,  and  gives 
the  plaintiff  the  privilege  of  rejecting  or  accepting  over  again. 

This  seems  to  me  to  be  purely  arbitrary.  Certainly,  no  rule  of  law 
or  practice  has  been  found  to  sustain  it;  and  it  establishes  a  danger* 
ous  precedent. . 


(26  Misc.  Rep.  590.) 

BOBMAY  V.  VAN  NESS  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    March  15,  1809.) 

Costs  tn  Disbarment  Progbbdikos— Stsnooraphbr's  Fbbs. 

Where  both  parties  in  i^  proceeding  to  disbar  an  attorney,  in  which  a 
reference  is  made,  consent  to  a  third  person  acting  as  stenographer,  and 
both  accept  copies  of  the  notes  of  the  testimony,  knowing  that  the 
stenographer  looks  to  them  for  payment  of  his  fees,  and  the  proceedings 
are  dismissed,  with  costs  and  disbursements,  but  the  court  does  not  order 
the  county  to  pay  the  same,  both  parties  are  liable  for  the  stenographer's 
fees,  whether  both  can  obtain  reimbursement  from  the  county,  or  whether 
defendant  therein  can  recover  such  fees  as  disbursements  from  the  other 
party. 

Action  by  Mary  E.  Bormay  against  John  V.  Van  Ness  and  another. 
Judgment  for  plaintiff. 
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Coleman  &  Donohue,  for  plaintiff, 

C.  N.  Ironsides,  for  defendant  Waldron. 

JohB  V,  Van  Ness,  in  pro.  per. 

McADAM,  J.  The  action  is  to  recover  fees  earned  by  taking  sten- 
ographic notes  of  evidence  in  a  proceeding  instituted  by*  the  de- 
fendant Waldron  to  disbar  the  defendant  Van  Ness.  Mr.  William 
F.  Bonjnge,  the  plaintiff's  assignor,  was  selected,  to  act  as  stenogra- 
pher by  the  consent  of  both  defendants.  He  took  notes  of  the  testi- 
mony, furnished  one  copy  to  the  referee,  and  one  to  each  of  the 
defendants.  They  accepted  the  stenographic  services,  knowing  that 
Bonynge,  the  stenographer,  expected  compensation  therefor  from 
them.  Indeed,  the  defendants  were  the  only  persons  who  beneAted 
by  his  services,  and  to  whom  he  could  look  for  pay.  These  circum- 
stances sufficiently  establish  an  employment.  Harry  v.  EQlton,  11 
Daly,  232;  Ctoale  v.  Suckert,  18  Misc.  Eep.  76,  41  N.  Y.  fitapp.  683; 
Nealis  V.  Meyer,  21  Misc.  Rep.  344,  47  N.  Y.  Supp.  156;  Thomt(m  v. 
Tottle,  20  Abb.  N.  C.  308;  Ryan  v.  Rand,  Id.  315;  Varnum  v. 
Wheeler,  9  Civ.  Proc.  R.  421.  The  defendants  insist  that  this  rule 
applied  only  to  ordinary  references,  and  not  to  one  ordered  in  a 
proeeeding  to  disbar  an  attorney,  which  is  of  a  public  nature,  and 
quasi  criminal,  and  that  in  such  case  the  expenses  must  be  paid  by 
the  county;  citing  Code  Civ.  Proc  §  68;  In  re  Brewster,  12  Hun, 
110;  In  re  Kelly,  59  N.  Y.  596;  In  re  Attorney,  83  N.  Y.  166;  In  re 

Orton,  64  Wis.  380,  11  N.  W.  584;  In  re  V ,  10  App.  Div.  513, 

42  N.  Y.  Supp.  268.  These  authorities  certainly  show  that  discre- 
tionary power  is  conferred  upon  the  appellate  division  to  ^'make  an 
order  directing  the  expenses  of  such  proceedings  to  be  paid  by  the 
county,'*  etc.;  but  the  power  is  not  mandatory,  to  be  exercised  un- 
der any  and  all  circumstances,  but  judicial,  to  be  exercised  as  justice 
requires.  In  Re  Kelly,  supra,  the  court,  instead  of  directing  the 
county  to  pay,  determined  that  the  proceeding  was  instituted  in  bad 
faith,  and  directed  that  the  applicant  pay  all  the  costs  and  disburse- 
ments incurred  by  way  of  indemnity  to  the  injured  party,  and  the 
order  was  sustained  upon  appeal.  In  the  present  instance  the  court 
did  not  direct  the  county  to  pay,  but  dismissed  the  proceedings  with 
150  costs  and  disbursements,  evidently  deeming  this  a  sufficient  in- 
demnity to  the  successful  party  therein  without  mulcting  the  county 
with  the  expense.  Whether  Van  Ness  can  ultimately  recover  from 
Waldron,  as  part  of  his  necessary  disbursements,  whatever  sum  he 
may  be  required  to  pay  to  the  plaintiff,  is  matter  of  no  concern  what- 
ever to  her.  .She  has  no  claim  for  services  against  the  county,  and 
no  means  whatever  of  obtaining  an  order  directing  the  county  to 
pay.  She  must  look  to  the  defendants  as  of  course,  and  they  must 
respond  whether  they  obtain  reimbursement  or  not.  There  must 
be  judgment  in  favor  of  the  plaintiff  for  f918.25;  with  f  164.55  inter- 
est; aggregating  f  1,077.80. 
66  N.Y.S.-41 
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PEOPLE  ex  rel.  EVBRITT  v.  HUBBELL  et  al. 
(Supreme  Court,  Appellate  Dlylsion,  First  Department.    March  10,  1889.) 

1.  Public  Sciuxjls— Removal  of  Teachers— Review  by  Court. 

Lai\'s  18i>6,  c.  387,  §  18,  creates  the  board  of  school  superintendents. 
By  section  26  such  board  is  authorized  to  remove  teachers,  by  the  deter- 
mi nation  of  a  majority  of  the  inspectors  of  the  district;  the  teachers 
having  a  right  of  appeal  to  the  board  of  education.  Hdd  to  give  the  board 
power  to  remove  a  teacher,  subject  to  such  approval,  without  notice  and 
without  trial,  subject  only  to  an  appeal  to  the  board  of  education,  and 
without  power  of  review  in  the  courts. 

2l  Same. 

Laws  1896,  c.  387,  H  18,  26,  gives  the  board  of  school  superintendents 
power  to  remove  teachers,  subject  to  the  review  of  the  board  of  educa- 
tion. Under  the  charter  of  the  city  of  New  York  (section  1114,  In  force 
February  1,  1898),  the  school  board  has  the  power  to  consider  charges 
against  teachers  of  any  public  schools,  and  the  conclusions  of  the  board 
are  made  final,  subject  to  an  appeal  in  certain  matters  to  the  state 
superintendent  of  public  instruction.  A  decision  of  the  board  of  school 
superintendents,  made  prior  to  February  1,  1898.  removing  a  teacher, 
was  taken  by  appeal  to  the  board  of  education.  Under  section  1058  of 
the  charter,  the  power  to  review  such  decision  was  given  to  the  board 
of  the  boroughs  of  Manhattan  and  the  Bronx,  to  which  board  the  matter 
was  transferred  by  the  board  of  education.  H^d,  that  the  decision  of 
the  board  of  such  boroughs  was  not  subject  to  review  by  the  courts. 

Certiorari  by  the  people,  on  the  relation  of  Ida  A.  Everitt,  against 
Charles  B.  Habbell,  president  of  board  of  education,  and  others,  to 
review  the  dismissal  of  relator  as  a  teacher  of  the  public  schools  of 
New  York.    Writ  dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INQRAHAM,  JJ. 

Frank  Moss,  for  relator. 
Theodore  Connoly,  for  respondents. 

INGRAHAM,  J.  The  relator,  a  teacher  in  the  public  schools  in 
the  dity  of  New  York,  was  notified  to  appear  before  the  board  of 
school  superintendents;  and  a  letter  was  there  shown  to  her,  pur- 
porting to  be  written  by  her  to  another  school  teacher,  which  she 
was  asked  to  explain.  After  such-  explanation  was  received,  such 
board,  by  a  unanimous  vote,  removed  the  relator  as  a  teacher  in  the 
public  schools,  and  such  removal  was  duly  approved  by  four  of  the 
five  school  inspectors  of  the  district.  The  relator  appealed  to  the 
board  of  education,  but  that  appeal  was  dismissed,  and  the  action  of 
the  board  of  superintendents  affirmed.  In  this  proceeding  the  re- 
lator seeks  to  review  the  action  of  the  board  of  school  superintend- 
ents in  removing  her,  the  act  of  the  inspectors  of  the  district  in  ap- 
proving «uch  removal,  and  the  action  of  the  board  of  education  in 
refusing  to  reinstate  the  relator. 

By  section  18  of  chapter  387  of  the  Laws  of  1896,  in  force  at  the 
time  the  relator  was  removed,  the  board  of  school  superintendents 
was  constituted;  and  by  section  26  of  the  act  it  was  provided  that: 

"Said  board  of  school  superintendeuts  may,  by  like  vote,  remove  teachers 
employed  therein,  other  than  principals  and  vice-principals,  provided  the  re- 
moval of  any  teacher  be  approved  in  writing  by  a  majority  of  the  inspectors 
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of  the  district.  Any  teacher  so  removed  shall  have  the  right  to  appeal  to  the 
board  of  education,  under  such  rules  as  it  may  prescribe,  and  the  said  boarA 
shall  have  power,  after  hearing  the  answer  of  the  inspectors  and  of  the  board 
of  school  superintendents  to  reinstate  the  said  teacher." 

Under  this  proyision  the  board  of  school  superintendents  had  the 
power  to  remove  any  teacher  in  the  public  schools,  except  principals 
and  vice  principals,  subject  only  to  the  approval  in  writing  of  a  ma- 
jority of  the  inspectors  of  the  district.  No  notice  to  the  teacher 
was  required.  No  trial  was  to  be  had.  The  subject  of  such  removal 
rested  in  the  discretion  of  the  board  of  school  superintendents. 
When  the  removal  was  approved  by  a  majority  of  the  inspectors  of 
the  district,  such  removal  became  final,  subject  to  an  appeal  to  the 
board  of  education ;  and  the  court  has  no  power  to  review  the  action 
of  the  board  of  school  sui)erintendents  or  of  the  inspectors  of  the 
district.  It  was  so  decided  in  the  case  of  People  v.  Board  of  Edu- 
cation, 52  N.  Y.  Super.  Ct.  520,  and  followed  in  the  case  of  People 
▼.  Board  of  Education,  69  Hun,  213,  23  N.  Y.  Supp.  473,  affirmed  by 
the  court  of  appeals  in  142  N.  Y.  627,  37  N.  E.  565.  Those  cases 
were  under  section  1042  of  the  consolidation  act  (Laws  1882,  c.  410), 
which  provided  that: 

"Any  teacher  may  be  removed  by  the  board  of  education  upon  the  recom- 
mendation of  the  city  superintendent,  or  of  a  majority  of  the  trustees  for  the 
ward,  or  of  a  majority  of  the  inspectors  for  the  district.*' 

It  was  held  that  that  provision  gave  the  board  of  education  the 
I)Ower  to  remove  a  teacher  without  cause  asserted  or  shown,  or  an  op- 
portunity to  be  heard  against  the  removal.  The  language  in  the  act 
now  under  consideration  confers  the  same  power  upon  the  board  of 
school  superintendents,  provided  that  the  removal  of  any  teacher  is 
approved  in  writing  by  a  majority  of  the  inspectors  of  the  district. 

Upon  the  action  of  the  board  of  school  superintendents,  approved 
by  a  majority  of  the  inspectors  of  the  district,  the  relator  was  removed 
from  the  position  occupied  by  her  as  a  teacher  in  the  public  schools  of 
the  city  of  New  York.  That  power  being  vested  in  the  board  of 
Hchool  superintendents,  the  court  is  powerless  to  review  such  action. 
The  only  remedy  that  the  relator  had  after  such  removal  was  an 
appeal  to  the  board  of  education.  The  relator  on  or  about  the  1st 
day  of  December,  1897,  took  an  appeal  to  the  board  of  education; 
and  it  would  appeai'that  such  api)eal  was  by  the  board  referred  to  the 
committee  on  instructions,  under  the  rules  and  regulations  of  the 
board.  That  committee  notified  the  relator,  who  attended  with  coun- 
sel, and  the  committee  appears  to  have  taken  the  statement  of  the 
relator  and  others,  and  on  the  26th  day  of  January,  1898,  reported  to 
the  board  that  "the  matter  had  been  carefully  investigated,  and  the 
committee  had  decided  to  recommend  that  the  appeal  be  dismissed*'; 
and  the  committee  submitted  to  the  board,  for  its  action,  a  resolution 
dismissing  the  appeal,  and  affirming  the  action  from  which  such  appeal 
was  taken.  That  report  came  before  the  board  for  consideration  on 
January  31, 1898,  when  the  board  ordered  that  the  report,  and  all  the 
evidence  and  papers  in  the  case,  be  referred  to  the  school  board  for 
the  boroughs  of  Manhattan  and  the  Bronx. 

On  February  1,  1898,  the  provisions  of  the  new  charter  of  the  city 
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of  New  York,  so  far  as  they  affected  ihe  board  of  edacation,  came  in 
force.  By  section  1114  of  the  charter,  provision  is  made  for  the 
presentation  of  chaises  to  the  school  board  against  a  teacher  in  any 
of  the  public  schools,  and  for  a  trial  and  determination  of  such 
charges,  either  1^  the  board  or  by  a  committee  of  the  board,  and  for 
fixing  the  fine,  penalty,  or  punishment,  if  any,  which  shall  be  im- 
posed for  the  offense, — such  fine,  penalty,  or  punishment  to  consist 
of  a  fine,  suspension  for  a  fixed  time  without  pay,  or  dismissal;  and 
'i:he  report  of  any  committee  holding  such  trial  shall  be  subject  to 
final  action  by  the  board,  which  may  reject,  confirm  or  modify  the 
conclusions  of  the  committee,  and  the  dedsicm  of  the  board  shall  be 
final,  except  as  to  matters  in  relation  to  which,  under  the  general 
school  laws  of  the  state,  an  appeal  may  be  taken  to  the  state  superin- 
tendent of  public  instruction."  The  report  of  the  committee  of  the 
board  of  education  coming  before  such  school  board,  the  resolution 
proposed  by  the  committee,  dismissing  the  appeal  and  approving  the 
action  of  the  board  of  school  superint^dents,  was  adopted;  a  ma- 
jority of  the  members  of  the  board  voting  in  favor  thereof.  By  the 
action  of  the  board  of  superintendents,  approved  by  a  majority  of 
the  inspectors  of  the  district,  under  section  26  of  the  act  of  1896,  the 
relator  was  removed  as  a  teacher  in  the  public  schools.  That  removal 
was  subject  to  a  review  by  the  board  of  education,  as  then  constituted, 
upon  an  appeal  by  the  relator  from  the  action  of  the  board  of  school 
superintendents;  bht  until  that  action  of  the  board  of  scho<d  super- 
intendents had  been  reversed,  or  the  relator  reinstated  as  a  teacher, 
she  no  longer  hdd  such  position.  Upon  the  new  charter  coming  in 
force,  with  this  appeal  pf  the  relator  to  the  board  of  education  pend- 
ing and  undisposed  of,  the  power  to  review  the  action  of  the  school 
superintendents  vested,  under  section  1058  of  the  charter,  in  the  board 
of  education  of  the  city  of  New  York,  as  created  thereby,  or  the 
school  boards  of  the  various  boroughs,  as  created  by  the  charter;  '^and 
such  duty  shall  be  deemed  under  this  section  to  be  devolved  upon 
the  said  board  of  education  or  the  school  boards  in  the  same  manner 
as  similar  duties  are  devolved  upon  the  board  of  education  or  the 
school  boards  of  the  boroughs  by  this  act."  '  As,  by  section  1114  of 
the  act,  the  hearing  of  all  charges  against  teachers,  and  the  power  to 
remove  a  teacher,  in  any  of  the  public  schools,  vested  in  the  school 
board  of  the  borough  within  which  the  school  was  located,  this  power 
to  determine  the  appeal  evidently  vested  in  the  school  board  of  the 
boroughs  of  Manhattan  and  the  Bronx.  Acting  under  the  authority 
that  devolved  upon  that  school  board  under  the  provisions  of  the 
charter,  the  board  dismissed  the  appeal  of  the  relator,  refused  to  rein- 
stlite  her,  and  approved  the  action  of  the  board  of  superintendents  in 
removing  her  from  her  position.  Thus,  it  would  appear  that  the 
appeal  of  the  relator  to  the  board  of  education  had  been  unsuccessful, 
and  the  board  to  whom  the  appeal  had  been  taken  refused  to  reinstate 
her.  There  is  nothing  in  the  action  of  the  board  of  education  or  the 
school  board  for  the  boroughs  of  Manhattan  and  the  Bronx  that  is 
subject  to  review  by  the  court  upon  certiorari. 
The  writ  is  therefore  dismissed,  with  costs.     All  concur. 
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LEE  ▼.  JACOB  et  aL 
(Sapreme  Court,  Appellate  Division,  Second  Department.    March  14,  1899.) 

1.    OORFORATIONS— DiBXOTOK'S  LiABILITT. 

A  debt  of  a  corporation,  though  not  yet  due,  is  within  Laws  1882,  c. 
688,  §  30,  providing,  if  a  corporaUon  fall  to  make  and  lile  an  annual 
report  in  January,  the  directors  shall  be  liable  for  all  debts  of  the  cor- 
poration then  existing. 
SL  Bamb— Abandokmbmt  of  Bcsibxss. 

Inability  of  directors  of  a  corporation,  under  Laws  1882,  c  688,  S  SO, 
because  of  failure  to  file  an  annual  report  in  January  for  **then-ezl8ting*' 
debts  of  the  corporation,  is  not  affected  by  its  abandonment  of  business 
later  in  the  year. 
8.  Jui>ombnt-^Fritoloi7s  Answbb. 

Judgment  for  plaintiff  on  the  ground  that  the  answer  is  frivolous  is 
proper,  though  the  motion  for  Judgment  is  made  before  expiration  of  time 
to  amend,  application  to  amend  not  being  made  on  the  hearing. 

Appeal  from  special  term,  New  York  county. 

Action  by  Allelne  Lee  against  William  H.  Jacob  and  another. 
From  a  judgment  on  an  order  adjudging  defendants'  answer  frivo- 
Ions,  and  ordering  judgment  for  plaintiff  for  the  relief  demanded  in  the 
complaint,  defendants  appeal.  Transferred  from  First  to  Second 
department.     Affirmed.  

Argued  before  GOODKICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HAOXJH,  and  WOODWAED,  JJ. 

George  !N.  Messiter,  for  appellants. 

Howard  Thayer  Kingsbury  (William  H.  L.  Lee,  on  the  brief),  for 
rei^pondent 

HATCH,  J.  By  this  action  the  plaintiff  seeks  to  charge  the  defend- 
ants with  liability,  as  directors  of  a  domestic  corporation,  for  omit- 
ting to  file  an  annual  report  as  required  by  the  statute.  The  facts 
out  of  which  the  liability  is  claimed  to  arise  are  averred  in  the  com- 
plaint, and  are  these:  The  Jacob  &  Skinner  Realty  Company  was  a 
domestic  corporation,  organized  under  the  laws  of  this  state,  and 
having  its  place  of  business  in  the  borongh  of  Manhattan;  that,  being 
indebted  to  the  plaintiff,  it  made  and  executed  its  bond,  dated  May 
24,  1895,  conditioned  for  the  payment  of  |17,000  on  the  24th  day  of 
May,  1900,  with  interest  thereon  payable  semiannually,  and,  as  col- 
lateral security  for  the  payment  of  the  bond,  it  executed  a  mortgage 
upon  real  estate.  The  corporation  made  default  in  the  payment  of 
interest  upon  the  bond  in  accordance  with  its  terms;  and  on  June 
1,  1896,  plaintiff  brought  an  action  for  the  foreclosure  of  the  mort- 
gage, which  proceeded  to  a  judgment  and  sale  of  the  premises,  and 
resulted  in  a  deficiency  for  the  sum  of  |1,829.97,  which  this  action 
seeks  to  recover.  The  complaint  also  avers  that  the  corporation 
omitted  to  make  and  file  an  annual  report  during  the  month  of  Jan- 
uary, 1896,  and  for  the  two  subsequent  years  of  1897  and  1898.  The 
answer  admits,  either  affirmatively  or  by  not  denying,  the  averments 
of  the  complaint;  and  it  alleges  as  an  affirmative  defense  that  about 
June  of  1896  the  corporation  ceased  to  do  business,  and  has  not 
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transacted  any  business  since  that  time;  that  it  then  had  no  assets 
or  property,  and  voluntarily  abandoned  its  corporate  functions. 

Three  points  are  presented  by  this  appeal:  Was  the  debt  upon 
the  bond,  when  the  corporation  failed  to  file  its  annual  report,  in  Jan- 
uary, 1896,  an  existing  debt,  within  the  meaning  of  the  statute? 
Ought  the  defendants  to  have  been  permitted  to  serve  an  amended 
answer  after  the  motion  for  judgment  was  made?  Did  the  volun- 
tary abandonment  relieve  the  defendants  from  liability? 

That  this  bonded  indebtedness  was  not  an  "existing  debt,"  within 
the  meaning  of  the  statute,  was  decided  in  Nimmons  v.  Hennion,  2 
Sweeny,  663,  on  the  ground  that  the  debt  was  not  due  when  the 
annual  report  was  required  to  be  filed.  This  is  the  defendants'  pres- 
ent contention.  Unfortunately  for  the  defendants,  the  authority  of 
this  case  has  been  repudiated  (Haight  v.  Naylor,  5  Daly,  219;  Carr 
V.  Risher,  50  Hun,  147,  2  N.  Y.  Supp.  792),  and  the  contention  must 
be.  The  defendants,  however,  insist  that  they  are  supported  in  their 
claim  by  the  decision  in  Jones  v.  Barlow,  62  N.  Y.  202.  The  present 
is  by  no  means  the  first  time  that  resort  has  been  had  to  this  case 
for  the  purpose  of  supporting  such  a  claim;  and  it  must  be  admitted 
that  the  language  of  the  discussion  is  somewhat  confusing,  unless 
the  facts  are  carefully  borne  in  mind.  Care  in  examination,  how- 
ever, easily  shows  that  it  does  not  support  the  claim.  On  the  con- 
trary, it  is  an  authority  directly  the  reverse  of  it  The  first  state- 
ment of  the  opinion  is  that  the  defendants  were  made  liable  for  the 
debts  of  the  corporation  by  reason  of  the  failure  to  make  and  file  a 
report  as  required  by  law.  This  default  was  in  1871.  The  indebt- 
edness accrued  and  became  due  in  that  year.  The  notes  which  were 
taken  for  the  indebtedness  were  given  in  1872,  and  fell  due  at  va- 
rious times.  Suit  was  brought  in  February,  1873,  at  a  time  before 
three  of  the  notes  matured;  and  it  was  held  that  as  to  these  three 
notes  no  recovery  could  be  had,  as  they  were  not  due  when  the  ac- 
tion was  begun.  The  court  held  that  the  liability  of  the  trustees 
was  co-extensive  and  concurrent  with  the  corporation;  and,  as  no 
suit  could  be  maintained  against  the  corporation  to  enforce  liability 
for  the  notes  not  yet  due,  none  could  be  against  the  trustees.  .But 
liability  was  made  to  rest  against  the  latter  for  failure  to  file  the 
report,  and  such  liability  attached  to  the  notes  not  due  as  well  as 
those  for  which  a  recovery  was  had.  As  to  the  former,  the  action 
was  simply  premature.  This  is  clearly  pointed  out  in  Rector,  etc. 
V.  Vanderbilt,  98  N.  Y.  170.  Abundant  authority  exists  to  support 
this  view,  in  addition  to  that  already  cited.  Pipe  Co.  v.  Connell, 
86  Hun,  319,  33  N.  Y.  Supp.  482;  Blake  v.  Clausen  (Sup.)  38  X.  Y. 
Supp.  514;  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  Duckworth  v.  Boach, 
8  Daly,  159 ;  Gold  v.  Clyne,  134  X.  Y.  262,  31  N.  E.  980.  In  Witherow 
V.  Slayback,  11  Misc.  Rep.  526,  32  N.  Y.  Supp.  746,  there  was  no  debt, 
but  only  a  contingent  liability,  which  might  never  ripen  into  an 
obligation.  In  the  present  case  the  debt  was  a  fixed  obligation, 
which  was  required  to  be  discharged  by  the  corporation;  and,  as 
such,  it  was  a  debt  in  existence  within  the  meaning  of  the  statute, 
and  the  fact  that  it  was  not  then  due  does  not  affect  the  question. 
The  motion  for  judgment  was  properly  made,  even  though  the  time 
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in  which  to  serve  an  amended  pleading  had  not  expired.  There  was 
no  application  to  amend  when  the  hearing  was  had,  and  the  defend- 
ants cannot  insist  upon  it  here.  Boss  v.  Boss,  25  Hun,  642;  Burrall 
T.  Moore,  5  Duer,  654.  The  abandonment  of  the  business  was  not 
until  after  the  default  to  file  had  been  had.  The  subsequent  aban- 
donment did  not  suffice  to  relieve  from  liability. 

The  judgment  below  was  right,  and  should  therefore  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


WIGTON  V.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1889.) 

Stkebt  Railroads  —  Injuries  to  Passbngeks  —  Exemplary  Damages  —  Evi- 
dence. 

Before  a  passenger  in  a  street  car  could  take  her  seat,  she  was  thrown 
on  the  floor,  and  injured  by  the  sudden  starting  of  the  car,  or  the  speed 
at  which  it  was  run  around  a  curve.  The  officers  of  the  company  did 
not  direct  the  starting  of  the  car  in  such  manner,  nor  did  the  conductor 
and  motorman  intend  to  injure  the  passenger.  Hdd  insufficient  to  justify 
an  award  of  exemplary  damages. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Martha  Wigton  against  the  Metropolitan  Street-Rail- 
way  Company.  Judgment  for  plaintiff,  and  she  appeals  from  a  re- 
fusal to  allow  the  jury  to  consider  whether  it  should  give  exemplary 
damages.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 

McLaughlin,  and  ingraham,  jj. 

John  Brooks  Leavett,  for  appellant. 
Charles  F.  Brown,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
while  a  passenger  on  one  of  the  defendant's  cars.  The  plaintiff  had 
a  verdict  for  |1,000,  and,  from  the  judgment  entered  thereon,  she 
has  appealed,  for  the  purpose  of  reviewing  a  refusal  of  the  trial  court 
"to  allow  the  jury  to  consider  whether  it  should  give  exemplary  dam- 
ages." 

We  think  the  ruling  of  the  trial  court  was  correct.  The  facts  es- 
tablished upon  the  trial  were  sufficient  to  show  the  defendant's  neg- 
ligence, but  this  of  itself  did  not  subject  it  to  a  liability  for  ex- 
emplary damages.  To  entitle  the  plaintiff  to  such  damages,  the  evi- 
dence must  show  malice,  fraud,  or,  as  some  of  the  cases  say,  gross 
negligence  on  the  part  of  the  defendant.  Upon  the  trial  it  appeared 
that  the  plaintiff  boarded  one  of  the  defendant's  cars;  and,  before 
she  had  succeeded  in  taking  a  seat  therein,  she  was,  either  by  the 
sndden  starting  of  the  car,  or  the  speed  at  which  it  was  run  around  a 
corve,  thrown  to  the  floor  of  the  car,  and  injured.  It  also  appeared 
that  the  track  upon  which  the  car  was  run  was  constructed  as  di- 
rected by  the  city  authorities;  that  it  was  provided  with  the  best 
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appliances  known  at  that  time;  that  the  roadbed  was  in  good  con- 
dition; that  it  was  necessary  for  cars  to  go  around  the  cnrre  in  ques- 
tion  at  the  rate  of  iqpeed  at  which  this  one  was  ran;  that  the  car 
was  provided  with  straps  by  which  persons  could  steady  themselves 
as  the  car  was  rounding  the  curve;  and  that  the  conductor  warned 
the  passengers  as  they  approached  the  curve  by  telling  them  to  **hold 
fast.*'  There  was  nothing  to  show  that  any  of  the  officers  of  the 
defendant  either  authorized  or  directed  the  motorman  or  conductor 
to  start  the  car  in  the  manner  in  which  he  did,  or  that  they  had  any 
knowledge  prior  to  the  accident  of  his  negligent  act  in  that  regard ; 
or  that  the  motorman  or  conductor,  in  starting  the  car,  desired  or 
intended  to  injure  the  plaintiff  in  any  way.  Therefore  the  facts  es- 
tablished the  ordinary  and  usual  case  of  negligence,  and  nothing  else. 

As  to  the  speed  at  which  the  car  was  run  around  the  curve,  the 
case  was  brought  directly  within  the  principle  laid  down  in  Ayres 
V.  Railway  Co.,  156  N.  T.  104,  50  N.  E.  960,  in  which  the  court  of 
appeals  said: 

"It  l8  wen  known  that  a  car,  in  passing  around  a  curve,  is  subjected  to  a 
somewhat  violent  motion.  It  is  incidental  to  the  situation,  is  something  which 
must  \}e  guarded  against  by  every  passenger,  and  the  railroad  company  is 
liable  only  when  the  speed  is  excessive." 

Assuming  that  the  court  erred  in  sustaining  the  defendant's  ob- 
jection to  the  question,  put  to  the  witness  Conway,  as  to  whether  or 
not,  prior  to  the  accident,  it  had  repeatedly  happened  that,  when  the 
car  struck  the  curve,  there  was  such  a  sway  or  jerk  as  would  cause 
the  passengers  to  lose  their  balance,  yet  this  ruling  did  not  injure 
the  plaintiff.  If  the  objection  had  been  overruled,  and  the  witness 
had  answered  in  the  affirmative,  the  answer  would  simply  have  tend- 
ed to  establish  the  defendant's  negligence,  which  fact  the  jury  found, 
but  it  would  not  have  justified  an  award  of  exemplary  damages. 
'To  justify  an  award  of  exemplary  damages,  the  evidence  must  show 
on  the  defendant's  part  malice,  or  fraud,  or  gross  negligence.  The 
act  causing  the  damage  must  be  wanton  or  malicious,  or  gross  and 
outrageous,  or  there  must  appear  a  design  to  oppress  and  injure. 
The  purpose  of  awarding  such  damages  is  to  punish  a  wrongdoer, 
and,  unless  a  wrong  motive  exists,  there  is  no  basis  for  such  award." 
Powers  V.  Railway  Co.,  120  N.  Y.  178,  24  N.  E.  295. 

The  evidence  in  this  case  was  entirely  insufficient,  under  every 
well-recognized  rule  of  law,  to  have  justified  an  award  of  exemplary 
damages.  It  follows  that  the  judgment  must  be  affirmed,  with  costs 
to  the  respondent    All  concur. 


PEOPLE  ex  rel.  MAHONEY  v.  MacLEAN  et  al. 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  10,  18d9.) 

Stipulations— Validity— SuKETiES. 

Under  the  general  rules  of  practice  (rule  11)  providing  that  no  private 
agreement  between  parties  or  their  attorneys  in  respect  to  the  proceedings 
in  a  cause  shall  be  binding,  unless  reduced  to  the  form  of  an  order  by- 
consent  and  entered,  or  unless  evidenced  by  a  writing,  where  an  arrange- 
ment between  attorneys  as  to  the  JustlficatioB  of  sureties  on  an  under- 
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taking  does  not  comply  with  snch  nile,  a  party  cannot  be  compelled 
to  withdraw  his  exception  to  the  sufQcieucy  of  the  sureties  pursuant 
thereto. 

Appeal  from  special  term,  New  York  county. 

Proceeding  by  the  people,  on  the  relation  of  Denis  J.  Mahoney, 
against  Charles  F.  MacLean  and  others,  as  police  commissioners  of 
the  city  of  New  York.  From  an  order  granting  relator's  motion  to 
compel  defendants  to  withdraw  their  exceptions  to  sureties  on  an 
undertaking,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

T.  Connoly,  for  appellants. 
H.  Ringrose,  for  respondent 

VAN  BRUNT,  P.  J.  There  is  only  one  question  which  it  seems  to 
be  necessary  to  consider  in  determining  this  appeal.  There  does  not 
appear  to  have  been  any  right  upon  the  part  of  the  conrt  to  direct 
the  defendants  to  withdraw  their  exceptions.  They  certainly  did 
not  stipulate  so  to  do,  and,  whatever  arrangements  may  have  been 
made  in  respect  to  justification,  they  were  not  thereby  deprived  of 
the  right  to  have  their  exceptions  remain  of  record.  In  this  connec- 
tion it  may  not  be  improper  to  call  attention  to  rule  11  of  the  gen- 
eral rules  of  practice  which  provides  that  no  private  agreement  or 
consent  between  the  parties  or  their  attorneys  in  respect  to  the  pro- 
ceedings in  a  cause  shall  be  binding,  unless  the  same  shall  have  been 
reduced  to  the  form  of  an  order  by  consent  and  entered,  or  unless 
the  evidence  thereof  shall  be  in  writing,  subscribed  by  the  party 
against  whom  the  same  shall  be  alleged,  or  by  his  attorney  or  coun- 
sel. This  salutary  provision  seems  to  have  been  wholly  disregarded 
in  this  proceeding.  All  stipulations  or  agreements  entered  Into  be- 
tween counsel  whj^h  are  sought  to  be  enforced  by  the  court  must 
comply  with  the  rule  above  stated. 

We  think,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  |10  costs  and  disbursements,  and  the  motion  denied, 
with  |10  costs.    All  concur. 


LANGE  V.  niRSCH  et  al.' 

(Supreme  Court,  AppeUate  Dlylsion,  First  Department.    March  10,  1899.) 

1.  Pleading— Amended  Complaint— Acceptance. 

A  defendant  cannot  return  an  amended  complaint  for  not  conforming 
to  tbe  order  giying  leave  to  serve  it,  after  he  has  retained  it  three  days 
after  receiving  the  costs  awarded  by  the  order. 
2L  Same— Striking  Improper  Allegations. 

The  proper  practice  was  thereafter  to  move  to  strike  out  snch  portions 
as  failed  to  conform  to  the  order. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  G.  Lange  against  Henry  Hirsch  and  others.  From 
an  order  compelling  defendants  to  accept  an  amended  complaint, 
tbey  appeaL    Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT 
TERSON,  O^RIEN,  and  INGRAHAM,  JJ. 

Frederick  Wiener,  for  appellants. 
Campbell  E,  Locke,  for  respondent. 

O'BRIEN,  J.  The  plaintiff,  having  been  permitted  to  apply  at 
special  term  for  leave  to  amend  his  complaint  and  to  serve  it,  was 
granted  such  leave,  with  certain  restrictions.  The  plaintiff  then  paid 
to  the  defendants  costs  awarded  by  the  order  of  the  special  term, 
and  served  a  copy  of  an  amended  complaint.  This  was  returned  as 
not  in  compliance  with  the  order  permitting  it.  A  new  amended 
complaint  was  served,  and  service  was  admitted  on  the  original. 
The  amended  complaint  was  retained  for  three  days  thereafter,  and 
then  returned  as  not  conforming  to  the  order;  and  motion  was  made 
by  the  plaintiff  to  compel  the  defendants  to  accept  the  pleading. 
The  extent  to  which  the  complaint  could  be  amended  was  strictly 
limited  by  the  order  of  the  special  term,  and  it  is  undisputed  that,  as 
first  served,  it  did  not  conform  thereto.  The  pleading  having  been 
served  after  the  time  to  make  such  service  had  expired,  had  it  on  that 
ground  been  returned  promptly,  it  would  have  necessitated  a  motion 
to  open  default.  Instead,  however,  of  so  returning  it,  the  defend- 
ants retained  the  pleading  for  three  days,  and  then  returned  it,  with 
the  objection  that  it  did  not  conform  to  the  oixier  of  the  special  term, 
but  without  pointing  out  the  particulars  in  which  it  did  not  so  con- 
form. Upon  receipt  of  the  copy,  service  was  admitted  on  the  origi- 
nal; and,  assuming  that  the  amended  complaint  does  not  conform  to 
the  order,  the  question  remains  whether  the  practice  followed  by  the 
defendants  was  (Correct.  It  appears  that,  pending  negotiations  in  an- 
other matter,  the  amended  complaint  was  retained  for  three  days,  and 
only  after  these  negotiations  had  fallen  through  was  the  determination 
reached  to  return  it.  Having  retained  the  costs,  and  thereafter  hav- 
ing received  the  pleading,  and  retained  it  for  that  length  of  time,  the 
defendants  were  not  at  liberty  to  return  it  Under  the  circumstan- 
ces, the  proper  practice  was  to  retain  the  pleading,  and  thereafter 
move  to  strike  out  such  portions  thereof  as  did  not  conform  to  the 
terms  of  the  order  of  the  special  term  granting  leave  to  serve  it- 
Fredericks  V.  Taylor,  52  N.  Y.  596. 

The  order  must  be  affirmed,  with  |10  costs  and  disbursements. 
All  concur. 


BLISS  et  al.  v.  WINTERS  et  al. 
(Supreme  Court,  AppeUate  Division,  First  Department.    March  10.   1899.) 

CaNCBLLATION  op  lN8TRUMEini3 — PLEADING — SiNGLE  CaUSE  OF  ACTION. 

A  complaint  alleging  that  defendant  fraudulently  procured  all  of  a 
certain  person's  property  by  a  will  a  deed,  and  a  bill  of  sale,  obtained  at 
different  times,  and  asking  that  such  instruments  be  set  aside,  states 
but  one  cause  of  action. 

Appeal  from  special  term,  New  York  county. 
Action  by  Emily  A.  Bliss  and  others  against  Byram  L.  Winters 
and  others  to  set  aside  a  will,  a  deed,  and  a  bill  of  sale,  for  f rand. 
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From  an  order  directing  plaintiffs  to  separately  state  and  number 
«*auses  of  action,  they  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O^BRIEN,  JJ. 

Rastus  S.  Ransom,  for  appellants. 

Jesse  iSteams,  for  respondents. 

O'BRIEN,  J.  The  only  question  presented  below  or  here  is  wheth- 
er the  complaint  states  one  or  three  causes  of  action;  if  the  latter, 
then  the  special  term  was  right  in  requiring  that  they  should  be 
separately  stated  and  numbered.  Code  Civ.  Proc.  §  483.  The  com- 
plaint avers  the  marriage  of  Annie  Maria  Hunt  with  the  defendant 
Hyram  L.  Winters  on 'the  25th  of  September,  1894,  and  that  there- 
after, in  the  same  year,  and  on  the  18th  of  October,  she  made  her 
will,  giving  the  bulk  of  her  property  to  him;  that  on  the  20th  of 
Octoter,  1896,  she  conveyed  to  him  all  her  real  estate;  and  that 
subsequent  to  the  marriage  she  also  passect  to  him,  by  a  bill  of  sale, 
the  chief  part  of  her  personal  property.  The  complaint  further  al- 
leges that  Annie  M.  Hunt  was  an  aged  woman,  of  about  70  years, 
in  poor  health  and  of  unsound  mind,  and  was  very  rich;  that  the 
defendant  Winters  was  a  young  lawyer,  about  35  years  old,  and  that 
'•the  said  Byram  L.  Winters,  before  and  at  the  time  of  his  said  mar- 
riage, and  before  and  at  the  time  of  the  execution  of  the  said  will 
and  said  deed,  and  said  contract  and  bill  of  sale  of  the  said  personal 
property  of  his  wife,  knew  of  her  enfeebled  physical  and  mental  con- 
dition, and  that  she  was  susceptible  and  liable  to  be  easily  influenced 
and  deceived,  and  knowing  the  large  amount  of  property  owned  by 
her,  and  contriving  and  intending,  by  taking  advantage  of  her  weak- 
ened physical  infirmities  and  credulity,  to  get  from  her  all  of  her 
property,  induced  or  persuaded  her  to  marry  him,  and  then,  as  her 
<*ounselor  and  legal  adviser,  by  fraud  and  undue  influence,  and  know- 
ing her  to  be  of  unsound  mind,"  procured  from  her  all  her  property, 
by  the  three  separate  instruments, — ^the  will,  the  deed,  and  the  bill 
of  sale, — obtained  at  different  times,  and  which,  in  the  prayer  for 
relief,  the  plaintiff  separately  asks  shall  be  set  aside  and  held  to  be 
void.  To  the  circumstance  of  asking  for  separate  relief  as  to  each  of 
these  instruments  may  be  attributed  the  error  into  which  the  learned 
judge  at  special  term  fell  in  construing  the  complaint  as  alleging 
three  causes  of  action,  when  in  fact  there  was  but  one  alleged,  name- 
ly, that  by  fraud  and  undue  influence  the  defendant  had  obtained 
all  the  property.  Because  the  pleader  stated  that,  in  carrying  out 
this  alleged  fraudulent  scheme,  the  defendant  had  his  wife  execute 
three  separate  papers,  there  were  not  necessarily  included  in  the 
complaint  three  causes  of  action.  The  gravamen  of  the  action  is 
fraud,  and  the  means  resorted  to  for  its  accomplishment  are  but 
enumerations  of  the  instances  and  results  of  the  fraud.  The  precise 
quefition  here  involved  was  presented  to  this  court  in  Thomas  v. 
Thomas,  9  App.  Div.  487,  41  N.  Y.  Supp.  276,  where  a  demurrer  was 
interposed  to  a  complaint  in  an  action  brought  to  set  aside  a  deed 
and  a  bill  of  sale  executed  in  furtherance  of  an  alleged  design  to  ob- 
tain property  by  fraud  and  undue  influence;  and  it  was  therein  held 
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that  snch  a  complaint  set  forth  bat  a  single  cause  of  action*    See, 
also,  Zoccolo  V.  Stern,  25  Misc.  Rep.  246,  55  N.  Y.  Supp.  58. 

The  order  appealed  from  should  be  reversed,  with  JIO  costs  and 
disbursements,  and  the  motion  denied,  with  flO  costs.    AU  concur. 


DE  CAUMONT  v.  RAZINES. 

(Snpreme  Court,  AppeUate  Dlyislon,  First  Department    March  10,  1890.) 

pRiKciPAi.  AND  Surety— Surbtt'b  Liability— Defense. 

It  is  no  defense  to  a  surety  on  notes  secured  by  express  coUaterals  that 
the  payee  paid  oyer  to  the  executors  of  the  maker's  estate,  which  was  in- 
solvent ftmds  received  from  the  maker's  Interest  in  a  separate  real-estate 
transaction,  instead  of  applying  it  on  the  note,  where  the  surety  had  no 
knowledge  of  such  transaction,  and  made  no  request  that  it  be  so  applied. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Laura  Le  Couteux  De  Caumont  against  Antonio  Ba- 
zines.  From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

The  action  was  brought  upon  four  promissory  notes,  each  forming  a  sep- 
arate cause  of  action,  each  payable  to  the  order  of  Charles  W.  Dayton,  attor- 
ney, and  signed  by  J.  S.  McWUllam,  since  deceased,  and  Antonio  Razines. 
the  defendant,  and  each  having  express  collaterals.  The  answer  admits  the 
making  of  the  notes  and  delivery  for  value,  but  denies  the  plaintiff's  title, 
alleges  payment,  and  sets  up  a  counterclaim  arising  upon  dealings  between 
the  parties.  When  the  plaintiff  had  rested,  the  defendant's  attorney,  Mr.  HiU. 
was  permitted  to  state  the  facts  reUed  upon  as  defense,  which  he  did  as  fol- 
lows: **Prlor  to  the  making  of  the  notes,  and  in  July,  1890,  Mr.  Dayton,  then 
being  the  attorney  In  fact  for  the  plaintiff,  bought  from  a  Mr.  Meyer  a  piece 
or  several  pieces  of  property  on  Broadway,  and  at  the  same  time  gave  a 
declaration  of  trust  to  Mr.  John  S.  McWiUlam  for  a  quarter  interest  in  that 
property,  this  declaration  being  in  consideration  of  services  rendered  and  to 
be  rendered,  no  money  being  then  paid.  There  was  a  provision  in  the 
declaration  that  Mr.  McWUUam  should  contribute  proportionately  to  the  ex- 
penses of  carrying  the  property.  Later,  Mr.  McWilliam  received  from  Mr. 
Dayton  another  declaration  of  trust  for  one-sixteenth  interest  in  the  property 
In  consideration  of  $12,500  cash,  thus  making  five-sixteenths  interest  In  the 
property,  with  a  like  provision  about  the  contribution  for  the  expenses  of 
carrying.  Those  papers  contemplated  that  there  should  not  be  a  conveyance 
to  Mr.  McWilliam  of  any  interest  in  the  real  estate  itself,  but  that  the  prop- 
erty should  be  carried  In  Mr.*  Dayton's  name,  and  ultimately  be  sold,  and 
the  proceeds  divided  among  the  parties  Interested,  Mr.  Mc'Wllllam  to  receive 
his  share  upon  that  basis.  While  matters  stood  in  this  shape,  Mr.  McWilliam 
desired  to  obtain  a  loan  of  money  from  Mr.  Dayton,  or  to  have  him  raise  some 
money  for  him,  and  applied  to  him  for  that  purpose.  The  result  was  that 
an  arrangement  was  made  between  Mr.  Dayton,  Mr.  John  S.  McWilliam. 
and  Mr.  Razines,  the  defendant,  that  Mr.  Dayton  should  loan  Mr.  McWilliam 
some  money  with  which  to  buy  certain  Canal  street  bank  stock,  or  something 
of  that  kind,  upon  specified  collateral,  to  wit,  the  bank  stock  which  he  was 
going  to  buy,  and  also  upon  the  name  of  Mr.  Razines  signed  as  co-maker  with 
him  upon  the  notes,  It  being  understood  by  them  all  that  Mr.  Razines  had 
no  Interest  at  all  in  the  loan  or  proposed  purchase,  but  was  to  sign  the  notes 
solely  as  an  accommodation  maker.  I  do  not  expect  to  prove  that  there  was 
a  definite  contract  between  Mr.  Dayton  and  either  of  the  makers  of  these 
notes  that  this  real  estate  interest  was  a  collateral  to  the  obligation  itself. 
My  position  is  that,  while  they  stood  in  that  relation  to  each  other,  that  real- 
estate  interest  was  an  existing  resource,  which  Mr.  Dayton  had  the  right  to 
use,  and  in  equity  was  bound  to  use,  for  the  protection  of  the  surety.     Later. 
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relatloDS  were  changed  between  the  plaintiff  and  Mr.  Dayton.  Hr.  SUer 
became  the  plaintiff's  attorney  and  agent,  he  knowing  all  about  the  original 
transaction  and  the  relations  of  the  parties  to  It  Then  the  notes  were  trans- 
ferred, as  the  complaint  states,  for  value;  that  is  to  say,  the  promise  on  the 
notes  was  not  originally  to  Mrs.  De  Oaumont,  the  plaintiff,  through  Mr.  Day- 
'  ton,  as  her  attorney.  They  were  not  her  notes,  to  begin  with,  except,  per 
liaps,  in  equity.  The  notes  were  transferred  to  her,  as  this  complaint  states, 
for  value,  and  the  real  interests  of  Mr.  McWilliam,  as  well  as  those  of  Mr. 
Dayton,  were  transferred  to  Mr.  Stier,  who  held  them  for  the  plaintiff.  Mr. 
McAVilliam  died  in  March,  1893.  Inasmuch  as  I  am  making  this  statement 
as  the  basis,  perhaps,  of  a  motion,  I  should  also  state  another  fact.  Mr. 
Stier,  for  the  plaintiff,  took  this  real  estate  under  peculiar  circumstances. 
He  knew  of  these  outstanding  equities  in  favor  of  Mr.  McWiUiam  and  some 
from  other  people  who  were  interested  in  it;  and,  before  taking  title,  he 
insisted  that  there  should  be  quitclaim  deeds  or  releases  from  those  bene- 
ficiaries, so  as  to  confirm  an  absolute  title  in  Mr.  Dayton,  and  then  he  would 
take  the  property.  The  McWilliam  executors,  therefore,  at  the  request  of 
Mr.  Dayton,  gave  him  a  quitclaim  deed  releasing  this  McWilliam  interest  to 
him  (Mr.  Dayton),  for  the  express  purpose  of  enabling  Mr.  Dayton  to  convey 
the  property  to  Mr.  Stier.  Mr.  Stier,  on  the  other  hand,  promised  Mr.  Day- 
ton, in  a  written  obligation,  that,  when  he  sold  this  property,  he  would  pay 
him  (Dayton)  $26,531.94,  which  sum  was  settled  upon  as  the  amount  which 
Mr.  McWilliam  had  put  into  the  property.  The  McWilliam  executors  gave  the 
quitclaims  to  Mr.  Dayton,  and  Mr«  Dayton  gave  deeds  to  Mr.  Stier  for  the 
plaintiff.  Mr.  Stier  gave  back  to  Mr.  Dayton  a  written  obligation  such  as  I 
have  named,  and  Mr.  Dayton  then  assigned  that  obligation  of  Mr.  Stier  over 
to  the  McWilliam  executors,  as  collateral  security  for  the  payment  of  the 
$25,531.94,  and  at  the  same  time  paid  them  down  $10,(X)0  in  cash.  Some  15 
to  18  months  later,  Mr.  Stier  sold  this  Broadway  property,  still  holding  these 
notes,  and  realized  thereon  a  large  sum  of  money,  very  much  in  excess  of  the 
amount  of  the  McWilliam  interest  therein;  so  that,  but  for  the  deeds,  what 
would  have  been  the  McWilliam  interest  was  very  much  in  excess  of  the 
amount  of  these  notes,  even  plus  the  $25,531.94  which  he  had  agreed  to  pay. 
Then,  Mr.  Stier  paJd  over—  The  Court:  That  is,  it  was  upwards  of  $40,000? 
Mr.  Hill:  Yes,  I  think  it  waB  considerably  over  $50,000.  Mr.  Stier  then  paid 
to  the  McWilliam  executors  the  balance  which  was  due  to  them,— that  is 
to  say,  the  original-  McWilliam  interest  in  the  properties  was  estimated,  I 
thhik,  in  exact  figures,  at  $25,531.^;  and  Mr.  Dayton  had  paid  them  against, 
or  advanced  to  them  against,  his  obligation  $10,000  In  cash,  thus  leaving 
$15,531.94  yet  to  be  paid.  That  sum,  together  with  the  interest,  making  $16,- 
000  and  some  odd,  was  paid  by  Mr.  Stier  directly  to  the  executors,  instead  of 
applying  any  of  it  upon  these  notes.  There  is  one  other  fact  which  I  ought 
in  frankness  to  disclose.  Of  course,  it  should  be  said,  Mr.  Razines,  at  the 
time  of  making  the  notes,  did  not  know  that  Mr.  Dayton  held  this  real-estate 
interest;  nor  did  he  learn  that  there  was  any  such  resource,  either  in  favor 
of  Mr.  Dayton,  or  afterwards  in  favor  of  Mr.  Stier  for  the  plaintiff,  or  for  the 
plaintiff  herself,  until  the  money  was  paid  over  on  the  sale  of  the  property 
by  Mr.  Stier.  In  the  meantime,  Mr.  Kazines  paid  to  Mr.  Stier  some  $3,900 
of  the  principal,  and  kept  up  the  interest  to  November  1.  1896.  Then,  after 
that,  he  paid  the  sum  mentioned  in  the  answer  in  that  behalf— some  $1,012.50 
—for  interest;  and,  at  the  request  of  Mr.  Stier,  also  assigned  the  policy  of  life 
insurance  as  further  collateral,  but  all  in  ignorance  of  the  fact  that  this 
money  had  been  received  or  that  there  was  any  such  arrangement.  Subse- 
quently, he  learned  of  that  arrangement.  He  then  claimed  that  the  noten 
were  in  reality  satisfied,  and  that  he  was  discharged,  or,  at  all  events,  that 
he  had  this  equitable  defense.  He  therefore  declined  to  pay  any  further. 
Your  honor  also  notices  that  there  is  a  separate  defense  there  of  payment. 
The  Court:  I  understand;  but  that  separate  defense  of  payment,  I  presume, 
depends,  of  course,  upon  this  state  of  facts:  that,  if  there  was  payment,  it 
was  payment  by  reason  of  the  sale.  Mr.  Hill:  Setting  off  cross  demands 
against  each  other,  and  extinguishing  the  notes.  The  Court:  Yes,  of  course, 
depending  upon  this.  Mr.  HiU:  Mr.  Stier  has  not  yet  paid  over  the  $10,000 
which  Mr.  Dayton  advanced.    The  Court:    Yes;  now,  I  think,  we  have  some- 
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thing  on  which  the  question  of  law  can  be  raised.  Mr.  Hill:  I  ought  to  have 
stated  that  the  McWilllam  estate  Is  Insolvent,  as  a  part  of  my  opening.  There 
is  the  evidence,— that  it  was  insolvent  from  the  beginning."  The  plaintiff 
moved  that  the  court  should  hold  that  those  facts  stated  no  defense,  and  that 
a  verdict  be  directed  for  the  plaintiff,  which  motion  the  defendant  opposed.  , 
After  argument,  the  court  directed  a  verdict  for  the  plaintiff  In  the  sum  of 
$15,120.38,  and  defendant  duly  excepted. 

Argued  before  A- AN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON,  O'BRIEN,  and  INGRAHAM,  JJ. 

John  L.  Hill,  for  appellant. 
Joseph  P.  Stier,  for  respondent. 

O'BRIEN,  J.  The  collaterals  mentioned  in  the  notes  did  not  in- 
clude the  r^al  estate,  part  of  the  proceeds  of  which,  when  realized, 
went  to  discharge  the  debt  or  obligation  due  from  Stier  to  the  Mc- 
William  estate.  What,  in  fact,  the  appellant  insists  upon,  is  that 
8tier,  being  the  agent  for  the  plaintiff,  and  having  money  in  his 
hands  which  was  realized  from  the  sale  of  the  real  estate,  should 
have  applied  what  was  due  to  the  McWilliam  estate  to  payment  of 
the  notes;  or,  differently  expressed,  that  the  plaintiff  being  charge- 
able with  the  same  notice  and  knowledge  that  her  attorney  and 
£tgent  had,  which  included  the  fact  that  Razines  was  an  accommoda- 
tion maker,  and  therefore  a  mere  surety,  must  be  regarded  as  hold- 
ing the  McWilliam  real  estate  interest  in  equity  as  collateral  to  the 
notes,  whether  that  interest  was  in  Mr.  Dayton's,  Mr.  Sder's,  or  her 
own  hands,  and  therefore  the  proceeds  of  the  interest  should  have 
been  used  to  the  extinguishment  of  the  notes.  It  will  be  noticed  that 
no  claim  is  made  of  any  agreement  to  consider  the  real  estate  as 
collateral  to  the  notes,  but  only  that,  being  chargeable  with  the  fact 
that  the  defendant  was  but  a  surety,  the  plaintiff  was  bound  in 
equity  to  apply  the  McWilliam  interest  to  the  payment  of  the  notes, 
and,  not  having  done  so,  should  not  now  be  permitted  to  recover  as 
against  this  defendant.  It  is  a  little  diflScult  to  follow  the  reasoning 
upon  which  the  appellant  attempts  to  sustain  this  contention,  for  the 
notes  sued  on  are  payable  "on  demand  and  on  return  of  the  collat- 
erals given";  and,  as  urged  by  the  respondent,  there  was  no  agree- 
ment to  use  the  notes,  and  she  could  not  be  guilty  of  any  wrong  in 
not  using  them,  as  an  offset  to  her  attorney's  obligation  to  the  exec- 
utors of  McWilliam  to  pay  over  a  certain  sum  when  realized  from  a 
sale  of  the  real  estate.  To  sustain  the  defense  that  a  creditor,  as 
between  a  surety  and  the  principal  debtor,  must  resort  first  to  the 
property  of  the  principal  debtor,  two  things  are  necessary, — a  re- 
quest by  the  surety  to  the  creditor  so  to  proceed;  and  a  failure  to 
comply  therewith  with  resultant  damage.  Pain  v.  Packard,  13 
Johns.  173;  King  v.  Baldwin,  17  Johns.  394;  Remsen  v.  Beekman, 
25  N.  Y.  552. 

The  defendant  does  not  claim  to  have  made  any  request,  or  even  to 
have  known  till  after  McWilliam's  death,  of  the  arrangement  about 
the  real  estate  or  of  the  transfer  of  the  obligation  of  Stier  to  Day- 
ton, and  afterwards  to  the  McWilliam  executors,  even  had  the  de- 
fendant known  and  made  the  request;   and  it  is  doubtful  if,  while 
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the  relations  of  the  parties  were  such  as  there  stated,  the  real-estate 
interest  represented  by  Stier's  obligation  to  the  executors  could  have 
been  retained,  appropriated,  or  applied  in  payment  of  the  notes. 
Seemingly,  the  executors  were  entitled  to  receive  the  money  from 
Stier,  when  the  land  was  sold;  and  whatever  debt  the  latter  might 
have  against  the  estate  would  be  subject  to  presentation  and  pay- 
ment in  the  regular  course  of  administration.  In  other  words,  while 
Stier's  obligation  was  one  running  personally  in  favor  of  the  exec- 
utors, plaintiff's  claim  on  the  notes  as  against  McWilliam  was  a 
claim  against  the  estate. 

It  is,  however,  unnecessary  to  determine  that  question,  because  the 
money  was  paid  by  Stier  to  the  executor  of  McWilliam  before  any 
request  had  been  made  to  apply  it  on  the  notes.  We  are  aware  of 
no  rule  in  equity  which  would  require  the  plaintiff,  assuming,  as  we 
have  done  throughout  this  discussion,  that  she  was  chargeable  with 
the  knowledge  that  her  agent  Stier  had,  to  seize  and  appropriate 
the  moneys  due  to  the  executors  of  McWilliam  in  payment  of  the 
debt  due  by  defendant  on  the  notes.  The  notes  and  the  real  estate 
were  two  separate  and  distinct  transactions.  The  notes  had  specific 
collateral;  and  as  the  defendant  had  no  relation  to  the  real  estate 
transaction,  and  did  not  sign  the  notes  in  reliance  thereon,  or  on  the 
faith  thereof,  it  is  difficult  to  understand  how,  upon  any  theory  in 
law  or  equity,  he  is  entitled  to  any  benefit  from  the  real-estate  trans- 
action. 

We  think  that  the  disposition  made  of  the  case  at  the  trial  was 
right,  and  the  judgment  should  be  affirmed,  with  costs.    All  concur. 


(21$  Miw.  Uep.  m'2.\ 

CHRISTIANSEN  v.  MENDHAM  et  al. 

(City  Conn  of  New  York,  General  Term.    March  6,  1899.) 

Replbvin— Judgment— Validity— Action  on  Bond. 

A  Jndgment  in  repleTin,  awarding  to  defendant  possession  or  damages, 
not  reversed  nor  vacated,  cannot  be  questioned  in  an  action  on  the  bond. 

Appeal  from  special  term. 

Action  by  Simon  Christiansen  against  Louis  B.  Mendham  and  oth- 
ers on  an  undertaking  in  replevin.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Argued  before  CONLAN  and  SCHUCHMAN,  JJ, 

Franklin  Bien,  for  appellants. 
Harris  &  (Joldfarb,  for  respondent 

PER  CURIAM.  The  case  was  tried  by  the  court  without  a  jurj- 
upon  the  following  agreed  state  of  facts: 

'That  in  this  action  the  defendant  Harris  Mendham  was  never  served  with 
the  summons  and  complaint,  either  personally  or  otherwise.  Second.  It  is 
stipulated  and  agreed  as  follows:  That  the  action  in  which  this  undertaking 
was  given,  being  the  action  of  McOobb  against  Christiansen,  was  an  action  in 
replevin  in  which  the  plaintifiT  replevied  certain  property,  which  always  re- 
mained, and  still  remains,  in  the  plaintiff  in  the  original  action  in  which 
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the  undertaking  was  given;  tliat  in  that  action  the  defendant  failed  to  com- 
ply with  section  1725  of  Code,  in  that  the  defendant  in  that  action,  who  is 
the  plaintiff  in  this  action,  failed  to  serve  within  the  time  allowed  him  for 
the  notice  of  trial  upon  the  plaintiff's  attorney  a  notice  that  the  defendant 
demands  Judgment  for  the  return  of  the  chattel,  or  its  value,  in  that  action, 
either  with  or  without  damages  for  the  detention  thereof;  and  that  in  that 
action  the  defendant,  who  is  the  plaintiff  in  this  action,  failed  to  furnish  the 
court  upon  the  trial  of  the  action  a  copy  of  such  notice,  together  with  the 
proof  of  Bervice  thereof.  And  we  put  in  evidence  the  judgment  roll  In  that 
action,  In  which  this  undertaking  was  given,  and  both  sides  rest" 

The  appellants  contend  that  the  coart  in  the  action  of  McCobb 
against  Christiansen  had  no  jurisdiction  to  award  the  poBsecwion  of 
the  chattels  to  the  defendant,  or  damages  for  his  special  propertj 
therein,  becanse  the  defendant  therein  luul  not  served  the  notiee  re- 
quired by  section  1725  of  the  Code.  The  court  in  that  action  had 
acquired  jurisdiction  over  the  parties  and  the  subject-matter  of  the 
action.  The  judgment,  therefore,  is  valid  nntil  reversed  or  vacated, 
and  the  surety  will  not  be  heard  to  attack  it  in  an  action  to  enforce 
the  provisions  of  the  undertaking  while  it  remains  valid  as  againat 
his  principaL 

Judgment  affirmed^  with  costs. 


(28  Civ.  Proe.  It.  24£i.| 

HAMILTON  v.  FOURTH  ESTATE  CO. 

(City  Court  of  New  York.    December  5,  1898.) 

Short- Causb  Caushdar— Notice. 

Code  Civ.  Proc.  {  7d3,  requiring  the  party  desiring  a  preference  to  serve 
a  notice  of  motion  therefor  with  his  notice  of  trial,  is  not  complied  with 
by  merely  including  In  the  notice  of  trial  a  statement  that  a  preference 
Is  claimed,  in  spite  of  special  rule  14  of  the  city  court  of  New  York,  au- 
thorizing a  party  entitled  to  a  preference  to  have  the  cause  placed  on  the 
special  calendar  for  trial,  on  motion  made  at  special  term,  since  said  rule 
cannot  override  the  provisions  of  the  Code. 

Action  by  one  Hamilton  against  the  Fourth  Estate  Company. 
Heard  on  motion  by  plaintiff  to  place  the  cause  on  the  riiort-term 
calendar  for  a  trial,  pursuant  to  Code  Civ.  Proc.  §  793.  November  16, 
1898,  plaintiff  served  notice  of  trial  for  November  22, 1898,  the  notice 
stating  that  an  application  to  place  the  cause  on  the  short-term  calen- 
dar would  be  made  on  November  22.  No  motion  to  that  effect  was 
made,  and  on  December  1,  1898,  plaintiff  served  notice  of  the  present 
motion,  returnable  December  5th.    Motion  denied. 

Thomas  Allison,  for  the  motion. 

Campbell  &  Hance  (H.  H.  Walker,  of  counsel),  opposed. 

CFDWYEB,  J.  Motion  for  a  preference  denied.  See  Porath  v. 
O'Shaughnessy,  23  Misc.  Rep.  252,  51  N.  Y.  Supp.  169. 
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Al/r  V.  GRAY. 

(Supreme  Court,  Appellate  Term.    March  20,  1899.) 

!•  Lakdlord  and  TsNAirr— Evidbmcb  of  Relation. 

The  mere  fact  that  one  ]8  in  possession  of  premises  is  insufficient  to 
Imply  the  relation  of  landlord  and  tenant  between  him   and   another 
claiming  as  lessee  of  a  third  person,  where  the  former  refuses  to  pay 
rent  demanded  by  the  second  person. 
2.  Bamb—Use  and  Occupation. 

In  the  absence  of  a  contractual  relation,  no  recovery  can  be  had  for 
use  and  occupation. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fifth  district 
Action  by  William  Alt  against  Patrick  K.  Gray.    Prom  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDEESLEEVE  and  GIE- 
OERICH,  JJ. 

Hawke  &  Flannery,  for  appellant 
T.  W.  McKnigbt,  for  respondent 

PER  CURIAM.  Assuming  that  the  collector  of  city  revenue  of 
the  city  of  New  York  was  authorized  to,  and  did,  rent  the  premiseB, 
on  behalf  of  the  municipality,  to  the  plaintiff, — ^which  is  a  question 
which  we  do  not  determine  here, — there  is  no  evidence  establishing 
the  relation  of  landlord  and  tenant  between  plaintiff  and  defendant. 
It  appears  that  the  defendant  was  in  possession,  that  plaintiff  de- 
manded rent  from  defendant,  and  that  none  was  paid.  This  is  not 
sufficient  to  establish  a  contractual  relation  between  the  parties,  and 
there  can  be  no  recovery  for  use  and  occupation  until  such  relation 
can  be  said  to  exist  The  defendant  never  acknowledged  the  plaintiff 
as  landlord,  and  never  promised  to  pay  rent.  The  mere  occupancy, 
and  nothing  more,  as  here  proven,  is  not  sufficient  to  imply  tenancy. 
12  Am.  &  Eng.  Enc  Law,  p.  661. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event 


SHERWIN-WILLIAMS  CO.  V.  DBDRICK. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  14,  1899.) 

Balk  and  Delivery— Evidence— Sufpicibnct. 

Plaintiff,  on  order  of  defendant,  shipped  to  him  seven  boxes  of  earth 
paint,  directed  to  him  at  his  home,  via  a  carrier,  which  delivered  them  to  a 
teamster  to  whom  defendant  had  directed  it  to  deliver  his  freight.  Plain- 
tiff mailed  a  statement  of  the  account  therefor  to  defendant,  with  a 
return  notice  on  the  envelope,  but  it  was  not  returned.  Defendant  sat 
flUent  in  court  while  these  facts  were  proved.  Heid,  that  there  was  evi- 
dence to  sustain  a  finding  of  a  sale  and  delivery. 

Appeal  from  Saratoga  county  court. 

Action  by  the  Sherwin-Williams  Company  against  Levi  B.  Dedrlck. 
There  was  a  judgment  for  defendant,  and  plaintiff  appeals.     Reversed.     # 

The  plaintiff  is  a  business  corporation  incorporated  under  the  laws  of  the 
state  of  Ohio,  and  doing  business  there,  but  having  an  office  in  the  city  of  New 
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York.  It  commenced  an  action  In  the  justlce^s  court  of  Saratoga  county 
against  the  defendant  upon  a  complaint  for  goods  sold  and  delivered  to  the 
amount  of  $31.30.  The  defendant  interposed  a  verified  answer.  The  case 
came  on  for  trial  before  the  justice,  and  at  the  close  of  plalntlfTs  evidence 
(none  being  offered  in  behalf  of  the  defendant)  the  Justice  rendered  judgment 
for  the  plaintiff.  The  defendant  appealed  therefrom  to  the  county  court  of 
Saratoga  county.  That  court  reversed  the  Judgment  of  the  justice,  and  from 
that  Judgment  of  the  county  court  the  plaintiff  has  appealed  to  this  court. 

Argued  before  PAKKER,  P.  J.,  and  LANDON,  HERKICK.  PUT- 
NAM, and  MERWIN,  JJ. 

Davison  &  PhilUps  (Charles  M.  Davison,  of  counsel),  for  appellant. 
8.  M.  Richards  (C.  H.  Sturges,  of  counsel),  for  respondent 

PER  CURIAM.  This  case  is  almost  entirely  a  question  of  fact. 
The  defendant  offered  no  evidence  upon  the  trial.  The  plaintiffs 
evidence,  therefore,  must  be  assumed  to  be  true;  and,  if  there  was 
any  evidence  upon  which  the  justice  might  find  the  sale  and  delivery  of 
the  goods  to  the  defendant,  then  his  judgment  should  be  sustained. 
It  appears  from  the  evidence  that  the  defendant  had,  prior  to  the 
transactions  in  question,  purchased  goods  of  the  plaintiff  at  different 
times,  amounting  in  value  to  some  hundreds  of  dollars,  and  had  paid 
for  the  same.  Upon  the  trial  there  was  offered  and  received  in  evi- 
dence, without  objection,  an  order  purporting  to  have  been  given  by 
the  defendant  to  the  plaintiff's  agent  in  New  York  to  ship  certain  mer- 
chandise to  the  defendant.  It  appears  that  pursuant  to  that  order 
the  plaintiff  shipped  such  merchandise  in  seven  boxes,  each  marked  as 
follows:  'Xevi  p.  Dedrick,  Corinth,  N.  Y.,  via  Citizens'  Line  and  D. 
St  H.  R.  R."  The  defendant  lives  at  Corinth,  Saratoga  county,  N.  Y. 
It  appears  that  these  goods  were  shipped  from  New  York  and  deliv- 
ered to  the  Citizens'  Line  of  Steamboats,  and  its  receipt  is  in  evidence 
for  seven  packages  of  earth  paint.  The  station  agent  at  Corinth 
testifies  that  he  received  seven  cases  marked  "E  Paint,"  addressed  to 
Levi  B.  Dedrick,  according  to  the  markings,  and  that  he  delivered 
them  to  a  teamster  to  whom  the  defendant  had  directed  him  to  de- 
liver his  freight.  There  was  evidence,  also,  to  the  effect  that  the 
plaintiff  had  mai}^  to  the  defendant  a  statement  of  the  account  for 
such  merchandise  and  the  prices,  and  that  on  the  envelope  was  a 
notice  reading  as  follows:  "The  Shei* win-Williams  Co.,  397  Wash- 
ington Street,  New  York.  Return  in  5  days," — and  that  the  same  has 
never  been  returned  to  the  plaintiff  as  undelivered  matter.  The  de- 
fendant was  present  in  court  when  this  testimony  was  given,  and  re- 
mained silent. 

Without  entering  into  any  discussion  as  to  this  evidence,  and  recog- 
nizing the  fact  that  there  are  elements  of  weakness  in  the  case,  still 
we  think  it  constitutes  some  evidence  to  sustain  the  finding  of  the 
justice,  and  that,  therefore,  the  judgment  of  the  county  court  should 
be  reversed,  and  that  of  the  justice  aflfirmed,  with  costs  in  this  court 
and  in  the  court  below. 


Digitized  by  VjOOQ IC 


^Up.   Ot.)  VAN  KAMS  Y.  YAM   MAMB.  659 

VAN  NAME  T.  VAN  NAME  et  al. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    March  7,  1809.) 

1.  Partnkrship  Accounting— Evidence. 

A  partnership  accounting  may  he  had,  though  the  partner  whose  duty 
It  Is  to  keep  the  hooks  has  neglected  tor  a  time  to  do  so;  the  proof  de- 
rived from  the  books  as  kept  being  supplemented  by  such  other  compe- 
tent evidence  as  the  parties  can  afford. 

2.  Same— Division  of  Pbofits. 

It  being  presumed  that  partners  are  equally  interested  in  the  partner- 
ship property  and  profits.  It  cannot  be  held  that  they  had  agreed  to  an 
unequal  division  of  the  earnings,  merely,  because  they  carried  on  business 
for  many  years  without  an  accounting  with  one  another  in  reference  to 
the  business. 

3.  Same— Schedules. 

A  schedule  prepared  by  an  accountant  containing  an  abstract  of  volu- 
minous books  in  evidence  in  a  partnership  accounting,  and  verified  by  him, 
the  assistance  of  which  will  render  the  documentary  proof  more  read- 
ily comprehensible,  may  be  considered. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jacob  Van  Name  against  William  H.  Van  Name  and 
Peter  Van  Name,  administrator  of  Peter  Van  Name,  deceased,  for  a 
partnership  accounting.  From  a  judgment  in  favor  of  plaintiff  and 
defendant  Peter  Van  Name,  administrator,  and  from  an  order  deny- 
ing motion  of  defendant  William  H.  Van  Name  to  set  aside  the  ref- 
eree's report,  and  vacate,  set  aside,  or  modify  the  judgment,  said 
William  H.  Van  Name  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN;  BAETLETT, 
HATCH,  and  WOODWARD,  JJ. 

Charles  M.  Earle,  for  appellant. 

Calvin  D.  Van  Name  (George  Freifeld  and  Mortimer  S.  Brown,  on 
the  brief),  for  respondents. 

WILLARD  BARTLETT,  J.  This  is  an  action  for  a  partnership 
accounting  of  the  affairs  of  the  firm  of  Van  Name  Bros.,  which  for 
many  years  carried  on  the  business  of  raising  oysters  in  Virginia  and 
Connecticut,  and  selling  them  in  the  city  of  New  York.  There  were 
three  members  of  the  firm, — Jacob  Van  Name,  who  is  the  plaintiff 
in  this  action;  William  H.  Van  Name,  one  of  the  defendants  and  the 
appellant  herein;  and  Peter  Van  Name,  Sr.,  who  is  represented  in 
the  present  suit  by  his  son  Peter  Van  Name,  Jr.,  as  administrator 
with  the  will  annexed.  Peter  Van  Name,  Sr.,  attended  to  the  busi- 
ness of  planting,  growing,  and  gathering  oysters  in  Virginia.  Jacob 
Van  Name  devoted  his  time  chiefly  to  the  care  of  the  Arm's  vessels 
engaged  in  the  oyster  trade,  and  to  the  planting  and  gathering  of 
oysters  in  Princes  Bay,  at  8taten  Island.  William  H.  Van  Name 
had  charge  of  the  financial  part  of  the  business  of  the  firm,  keeping 
his  office  on  a  scow  at  the  foot  of  West  Tenth  street,  and  for  a  time 
at  the  foot  of  West  Fourteenth  street,  on  the  North  river,  in  the 
city  of  New  York.  W^illiam  H.  Van  Name,  either  personally  or 
through  the  agency  of  his  nephew  Peter  Van  Name,  Jr.,  kept  the 


Digitized  by  VjOOQ IC 


6^  66  NBW  YORK  SUPPLBMBNT  ^Up.  Gt 

and  90  New  York  State  Reporter. 

bank  books  of  the  firm,  deposited  its  moneys  in  bank,  drew  the 
checks,  and  kept  such  accounts  of  the  business  as  were  kept.  The 
finn  was  dissolved  bj  the  death  of  Peter  Van  Name,  Sr.,  in  October, 
1898;  bnt  the  business  appears  to  have  been  continued  by  his  son, 
acting  in  his  behalf,  until  April  30,  1894.  Thereafter  Jacob  Van 
Name  brought  this  suit  against  his  suryiving  brother  and  his  neph- 
ew, as  administrator  of  his  deceased  brother,  praying  that  an 
account  should  be  taken  of  all  the  co-partnership  dealings,  the  prop- 
erty sold,  the  surplus,  if  any,  divided,  and  that  he  should  recover 
any  balance  that  might  appear  to  be  due  to  him  on  such  accounting. 
Answers  were  interposed  by  both  defendants,  and,  upon  the  consent 
of  all  parties,  the  case  was  referred  to  a  referee  to  hear  and  deter- 
mine all  the  issues  therein.  Upon  his  report,  judgment  was  entered 
appointing  a  receiver  of  the  property  of  the  firm;  declaring  that  the 
defendant  William  H.  Van  Name  had  drawn  out  of  the  funds  of  the 
co-partnership,  and  used  personally  in  excess  of  his  just  share,  the 
sum  of  118,801.30;  and  adjudging  that  the  receiver  recover  of  said 
defendant  that  amount.  From  this  judgment  the  present  appeal  is 
taken.  There  is  also  an  appeal  from  an  order  of  the  special  term 
denying  a  motion  to  set  aside  the  referee's  report,  and  vacate  or 
modify  the  judgment.  The  case  on  appeal  is  voluminous  and  com- 
plicated, and  counsel  could  have  rendered  much  greater  assistance 
to  the  court  by  arguing  the  appeal  orally,  instead  of  submitting  it 
npon  printed  briefs. 

The  first  point  made  in  behalf  of  the  appellant  is  that  the  action 
must  fail  because  no  account  was  taken  of  all  the  partnership  trans- 
actions from  the  beginning,  and  because  there  was  no  possibility  in 
the  case  of  making  and  stating  the  partnership  account. 

Counsel  cites  17  Am.  &  Eng.  Enc  Law  (1st  Ed.)  p.  1291,  in  sup- 
port of  the  proposition   that: 

"In  a  suit  for  a  partnership  accounting,  where  there  are  issues  as  to  the 
state  of  the  firm's  affairs  and  business,  or  state  of  the  accounts  between  the 
partners,  the  burden  of  proof  is  on  the  plaintiff;  and,  if  he  cannot  furnish 
sufilcient  evidence  to  enable  the  court  to  state  a  partnership  account,  his  suit 
necessarUy  falls  to  that  extent'* 

It  is  quite  trne  that  in  the  present  case  the  materials  from  which 
to  make  up  a  full  and  complete  account  of  the  affairs  of  Van  Name 
Bros,  were  not  as  abundant  as  could  be  wished.  The  appellant,  in 
managing  the  finances  of  the  partnership,  had  not  kept  books  cov- 
ering the  whole  period;  or,  if  he  had  kept  such  books,  they  were 
not  obtainable  by  the  plaintiff  for  use  upon  the  trial.  The  referee 
finds,  however,  that  all  accounts,  checks,  stubs,  vouchers,  paid  bills, 
and  papers  of  the  firm  that  could  be  found  were  produced  before  him. 
Among  these  were  cashbooks  which  were  put  in  evidence  as  17 
exhibits.  From  the  entries  in  these  cashbooks,  an  expert  acoonnt- 
ant  made  up  a  schedule  showing  the  items  of  cash  paid  to  the  three 
partners,  respectively,  during  the  periods  which  the  books  covered. 
There  were  also  put  in  evidence  checks  drawn  for  the  personal  use  of 
each  of  the  respective  partners.  Taking  the  accountant's  statement 
made  up  from  the  cashbooks  and  these  checks  together,  it  appeared 
that  William  H.  Yan  Name  had  drawn  out  of  the  firm  funds  f 41,- 
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054.38;  Jacob  Van  Name,  $12,809.52;  and  Peter  Van  Name,  Sr., 
111^92.56.  In  the  nineteenth  numbered  paragraph  of  the  referee's 
decision,  he  states  that  he  has  examined  into  all  the  transactions  and 
accounts  of  the  firm,  and  has  adjusted  a  mutual  account  between 
the  parties  to  the  action,  making  all  just  allowances  from  either 
party  to  the  other,  and  that  the  determination  is  set  forth  in  the 
next  paragraph,  numbered  10.  In  the  twentieth  paragraph  we  have 
a  finding  that  William  H.  Van  Name  has  withdrawn  from  the  firm, 
for  his  personal  use,  the  sum  of  f  18,801.30,  in  excess  of  his  just  share, 
and  that  this  should  forthwith  be  paid  by  him  to  the  receiver  to  be 
appointed  in  the  action.  It  is  a  fair  criticism  upon  this  paragraph 
that  it  does  not  contain  any  statement  of  the  partnership  account; 
and,  indeed,  no  such  account  is  stated  as  a  whole  in  any  part  of  the 
referee's  report.  When,  however,  we  examine  all  the  findings,  it  is 
not  very  difficult  to  ascertain  what  was  the  account  upon  which  the 
referee  based  the  charge  of  f  18,801.30  against  William  H.  Van  Name. 
In  the  thirteenth  numbered  paragraph  of  the  report  the  referee  ex- 
pressly finds  that  all  the  charges  from  the  cashbooks  which  appear 
in  the  statement  of  the  expert  accountant  already  referred  to  are  true 
as  itemized  therein.  To  these  charges,  as  has  already  been  indi- 
cated, he  added,  in  the  case  of  each  member  of  the  firm,  such  checks 
as  were  proved  to  have  been  drawn  for  that  partner  s  individual  use; 
and  in  this  way  he  ascertained  their  respective  rights  and  liabilities. 

Of  course,  it  would  have  been  very  desirable  to  have  a  more  com- 
plete inquiry  into  the  affairs  of  the  firm,  resulting  in  a  much  fuller 
account.  The  plaintiff,  however,  with  the  assistance  of  the  defend- 
ant Peter  Van  Name,  Jr.,  appears  to  have  laid  before  the  court  all 
the  evidence  which  it  was  in  his  power  to  obtain.  If  this  is  scanty, 
the  responsibility  must  rest  with  the  appellant,  whose  peculiar  func- 
tion it  was  to  keep  the  accounts  of  the  firm  business,  while  his 
brothers  were  engaged  in  the  more  active  and  laborious  work  of  the 
partnership.  Where  some  of  the  books  of  a  firm  have  been  lost  or 
destroyed,  it  does  not  follow  that  no  accounting  can  be  taken  of  the 
partnership  affairs.  The  existing  books  may  l^  used,  and  the  proof 
derived  from  them  may  be  supplemented  by  such  other  competent 
evidence  as  the  parties  can  offer.  See  Robertson  v.  Qibb,  38  Mich. 
165;  White  v.  Magann.  65  Wis.  86,  26  N.  W.  260.  A  similar  rule 
must  apply  where  the  partner  whose  duty  it  is  to  keep  the  firm 
books  has  neglected  for  a  time  to  perform  that  duty. 

The  second  proposition  stated  in  the  brief  for  the  appellant  is  that 
the  acts  of  the  partners  create  a  conclusive  presumption  of  a  settle- 
ment and  mutual  accord,  which  will  not  be  disturbed.  It  is  argued 
that  the  members  of  this  firm  "went  on  in  their  simple  way  for  years, 
entirely  satisfied  to  keep  no  regular  books,  have  no  account  of  stock, 
no  trial  balances,  no  balance  sheet  drawn  off,  showing  how  either 
the  firm  or  its  members  stood,  but  each  doing  all  he  could,  and  draw- 
ing out  for  himself  what  he  chose,  and  often  paying  taxes  and  other 
bills  jointly,  without  any  consideration  of  whether  one  was  getting 
more  than  the  other  or  not."  Assuming  this  to  be  a  correct  state- 
ment of  what  was  done,  it  by  no  means  follows  that  the  members 
of  the  firm  intended  when  the  business  should  be  wound  up  that  no 
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accoont  should  be  taken  of  the  fact  whether  one  partner  had  received 
more  than  his  share  of  the  earning  or  not.  There  being  no  express 
agreement  as  to  the  shares  of  the  respective  partners,  the  law  im- 
plied that  they  were  equally  interested  in  the  partnership  property 
and  profits.  Gould  v.  Gould,  6  Wend.  263,  267;  Ryder  v.  Gilbert  10 
Hun,  163,  168.  In  view  of  this  presumption,  it  cannot  be  held  that 
they  had  agreed  to  an  unequal  division  of  the  earnings,  merely  be- 
cause they  went  on  doing  business  for  many  years  without  having 
any  accounting  with  one  another  in  reference  to  the  business. 

The  third  of  the  appellant's  points  relates  to  a  number  of  excep- 
tions to  rulings,  which  are  alleg^  to  constitute  reversible  error.  The 
only  one  of  these  which  it  seems  necessary  to  discuss  is  the  exception 
to  the  admission  of  the  schedule,  which  has  already  been  mentioned 
as  haying  been  prepared  by  the  expert  accountant  from  the  cashbook. 
The  title  to  this  schedule  declares  it  to  be  a  statement  of  items 
drawn,  not  only  from  the  cashbooks  of  the  firm  of  Van  Name  Bros.. 
buf  also  from  their  checkbook  stubs.  These  checkbook  stubs  had 
not  been  admitted  in  evidence,  and,  so  far  as  the  statement  was 
based  upon  such  stubs,  it  was  not  admissible.  It  appears,  however, 
from  the  schedule  itself,  that  the  items  drawn  from  the  checkbook 
stubs  are  stated  separately  at  the  end  of  the  schedule.  It  also  a])- 
pears  from  the  referee's  report  that  he  ignored  these  items  in  mak- 
ing up  his  account,  and  ascertaining  the  liability  of  the  appellant. 
The  schedule,  therefore,  was  admissible  for  all  the  purposes  for 
which  it  was  considered  by  the  referee.  The  cashbooks  from  which 
it  was  made  up  had  all  been  offered  in  evidence,  and  were  before  the 
court;  and  it  is  perfectly  well  settled  at  this  late  day  that  resort 
may  be  had  to  schedules  containing  abstracts  of  voluminous  books  or 
documents  which  have  been  put  in  evidence,  where  those  schedules 
are  verified  by  the  witness  who  made  them,  and  their  assistance  will 
render  the  original  documentary  proofs  more  readily  comprehensi- 
ble by  judge,  jury,  or  referee.  Railroad  Co.  v.  Dana,  1  Gray,  83, 104: 
Jordon  v.  Osgood,  109  Mass.  457,  464;  Von  Sachs  v.  Kretz,  72  N.  Y. 
548. 

A  careful  consideration  of  the  facts  of  the  case,  as  disclosed  bv 
the  record,  affords  no  reason  to  believe  that  the  appellant  has  been 
unjustly  dealt  with  in  the  result  reached  by  the  referee.  In  my 
opinion,  therefore,  we  should  afiSrm  the  judgment  and  order  appealed 
from. 

Judgment  affirmed,  with  costs.    All  concur. 


VOGEDES  V.   BEAKES. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1899.) 

FSAUDULKKT  CONVEYANCES. 

A  sale  ot  stock  in  trade  by  husband  to  wife  wUl  not  be  upheld,  merely 
because  he  was  indebted  to  her,  if  it  was  made  to  hinder,  delay,  or  de- 
fraud  creditors;  and  there  being  some  evidence  that  change  of  possession 
did  not  accompany  the  transfer,  in  which  case  it  would  be  presumptively 
fraudulent,  the  case  is  for  the  Jury. 
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a.  CoiTYXRsiOH— Book  Accounts. 

Book  accounts  are  not  converted  by  seizure  of  the  books  of  account 
by  a  sheriff,  and  service  of  notice  by  him  on  the  debtors. 
Goodrich,  P.  J.,  dissenting. 

Appeal  from  Orange  coonty  court. 

Action  by  Catharine  Vogedes  against  Adam  W.  Beakes,  sheriff  of 
Orange  connty,  for  conyeraion.  From  a  judgment  on  a  verdict  for 
plaintiff,  and  from  an  order  denying  a  new  trial,  .defendant  appeals. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Caleb  Birch,  Jr.,  for  appellant. 
Darwin  W.  Esmond,  for  respondent 

CULLEN,  J.  I  think  that  the  defendant  should  have  a  new  trial 
AsBnming  that  the  bona  fides  of  the  debt  from  her  husband  to  the 
plaintiff  was  conclusively  established,  this  fact  alone  would  not  up- 
hold the  transfer  of  the  property,  if  it  was  made  with  intent  to  hinder, 
delay,  or  defraud  creditors.  Billings  v.  Russell,  101  N.  Y.  226,  4  N. 
E.  ^1.  There  was  some  evidence  from  which  the  jury  might  have 
found  that  no  change  of  possession  accompanied  the  transfer  from 
the  husband  to  the  wife,  for  they  were  not  obliged  to  believe  the  testi- 
mony of  the  plaintiff,  she  being  an  interested  party.  If  the  jury 
found  there  was  no  change  of  possession,  the  transfer  was  presump- 
tirely  fraudulent;  and  then  was  presented  the  further  question  to  be 
determined  by  the  jury, — whether  the  transfer  was  made  in  good 
faith.  I  think  the  learned  county  judge  erred  in  withdrawing  this 
question  from  the  jury,  and  I  also  think  that  the  defendant's  exception 
to  the  action  of  the  court  in  directing  a  verdict  against  him  is  suf- 
ficient to  raise  the  point.  However  this  may  be,  we  have  before  us 
an  appeal  from  the  order  denying  defendant's  motion  for  a  new  trial, 
and  on  that  appeal  we  can  grant  a  new  trial,  in  furtherance  of  justice, 
even  though  there  is  no  exception  sufficient  to  present  the  question 
of  legal  error. 

I  think  a  new  trial  is  required  for  the  reason  that  the  damages 
awarded  are  excessive.  On  the  attachme\it,  the  defendant  seized  the 
plaintiff's  books  of  account,  and  also  assumed  to  levy  on  some  debts 
due  from  third  parties  to  the  plaintiff's  husband,  and  assigned  to  her, 
or  which  had  accrued  to  the  plaintiff  herself,  in  the  conduct  of  the 
business,  since  the  assignment.  These  book  accounts,  on  their  face, 
amount  to  over  {300.  The  defendant  was  able  to  collect  on  them 
177.35.  The  action  is,  in  form,  for  conversion  or  trover;  and,  in  sub- 
mitting to  the  jury  the  amount  of  the  plaintiff's  damages  (which  was 
the  only  question  left  to  them),  the  county  judge  treated  the  action 
of  the  sheriff  in  making  his  levy  as  a  conversion  of  the  debts  or 
claims,  and  left  the  question  of  their  value  to  the  jury.  By  the  price 
fi±ed  upon  the  goods  attached,  it  is  plain  that  the  jury  must  have  al- 
lowed the  plaintiff  between  {200  and  |30p  for  these  "book  accounts. 
I  do  not  understand  that  there  can  ordinarily  be  any  conversion  of  a 
chose  in  action,  except  where  it  is  represented  by  a  written  instrument, 
or  something  that  is  capable  of  manual  seizure  or  possession;   and 
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not  even  in  every  case  of  that  character.  A  promissory  note,  a  rail- 
road bond,  a  certificate  of  stock,  are  doubtless  the  subjects  of  con- 
version, because  by  their  seizure  and  their  transfer  to  bona  fide  hold- 
ers for  value  the  owner  may  lose  the  thing  in  action  which  they  repre- 
sent. But  neither  the  seizure  of  the  plaintiff's  books  of  account,  nor 
any  notice  served  upon  her  debtors  by  the  sheriff,  could  in  any  man- 
ner affect  her  title  to  the  claims.  Sie  could  have  sued  her  debtors 
the  next  day,  in  spite  of  the  levy  of  the  attachment;  nor  did  the  at- 
tachment protect  her  debtors  in  paying  their  debts  to  anyone  bat 
herself.  She  has  never  lost  a  claim  against  her  debtors.  As  to  tlie 
amount  actually  collected  by  the  sheriff  on  these  claims,  it  is  possible 
that  he  could  be  compelled  to  account  therefor  in  this  action.  Any 
way,  it  is  but  fair  that  he  should  so  account.  But,  beyond  the  sum 
actually  collected,  he  should  not  be  held  liable. 

The  order  denying  defendant's  motion  for  a  new  trial  should  be 
reversed,  and  a  new  trial  granted,  on  payment  by  the  defendant  of  the 
costs  and  disbursements  of  the  trial.  ^1  concur,  except  QOODBICSy 
P.  J.,  dissenting. 

GOODRICH,  P.  J.  (dissenting).  I  cannot  agree  with  the  prevailing 
opinion  of  Mr.  Justice  CULLEN  for  reversal,  because  I  am  satisfted 
that  we  are  in  a  position  to  do  exact  justice  between  the  parties,  and 
that  further  litigation  over  a  small  amount  should  be  prevented.  Tlie 
defendant,  as  sheriff  of  the  county  of  Orange,  in  March,  1897,  levied 
on,  removed,  and  sold  at  auction,  certain  stock  in  trade,  fixtures,  and 
book  debts,  by  virtue  of  an  attachment  against  the  property  of 
Frederick  Vogedes,  the  husband  of  the  plaintiff.  It  api^eared  with- 
out contradiction  that  the  plaintiff  in  1896  loaned  her  husband  |3,700, 
to  go  into  business  as  a  manufacturer  of  cigars,  that  she  afterwards 
discovered  that  he  had  become  insolvent,  and  that  in  December  of  that 
year  she  consulted  a  lawyer,  and  compelled  her  husband  to  give  her  a 
written  bill  of  sale  of  the  property  in  question.  The  plaintiff  went 
into  actual  possession  of  the  business,  changed  the  sign  over  the 
door,  paid  the  rent,  and  executed  a  power  of  attorney  appointing  her 
husband  her  attorney  to  carry  on  the  business.  With  these  undia- 
puted  facts  in  evidence,  the  court  properly  ruled  that  there  was  no 
evidence  impeaching  the  plaintiff's  title  to  the  property,  and  that  the 
only  question  for  the  jury  was  the  value  of  the  property  seized  and 
sold  by  the  sheriff.  I  do  not  overlook  the  contention  of  the  defendant 
that  there  is  an  estoppel  arising  from  the  fact  that  when  the  sheriff 
made  his  levy  the  plaintiff  asserted  a  claim  only  to  a  stove  and  two 
pictures  which  the  sheriff  had  enumerated  in  his  inventory,  v^hich 
goods  were  therefore  excluded  from  the  levy.  There  was  sufficient 
evidence  to  justify  the  jury  in  finding  that  when  the  sheriff  levied 
upon  the  goods  the  plaintiff  notified  him  that  the  business  and  all 
the  property  belonged  to  her,  in  addition  to  which  it  appeared  that  a 
few  days  after  the  levy,  and  before  the  sale,  the  plaintiff  on  two  occa- 
sions gave  the  sheriff  written  notice  of  her  title  under  the  bill  of  sale 
to  all  the  seized  property,  and  demanded  its  return.  There  could  be 
no  estoppel  under  these  circumstances  by  aiiy  failure  of  the  plaintiff 
to  make  her  claim  at  the  time  of  the  levy,  as  the  sheriff  had  full  no- 
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tice  before  the  sale  of  the  plain tifTs  title  to  the  property-  These 
facts  clearly  differentiate  the  present  case  from  Chapman  v.  O'Brien, 
34  N.  Y.  Super.  Ct.  524,  cited  by  the  appellant.  But  I  am  inclined  to 
think  that  the  verdict  was  excessive.  One  of  the  plaintiff's  witnesses 
testified  that  the  value  of  the  goods  seized  and  sold  by  the  sheriff 
was  1285.30,  while  the  plaintiff  testified  that  the  value  was  1388.10. 
These  goods  were  sold  at  auction  by  the  sheriff  for  173.90,  and  one  of 
the  appraisers  appointed  by  the  sheriff  fixed  the  value  at  tl20,  but  he 
admitted  that  he  did  not  know  the  value  of  some  of  the  goods.  On 
this  evidence  the  jury  would  have  been  justified  in  finding  the  value 
of  the  goods  sold  to  be  the  lowest  amount  testified  to  by  the  plaintiff's 
witness,  1285.30.  To  this  should  be  added  the  amount  actually  col- 
lected by  the  sheriff  on  the  book  accounts  which  were  levied  on  under 
the  attachment.  It  is  not  necessary  to  decide  the  question  of  the 
right  of  the  sheriff  to  sell  the  book  accounts,  even  though  they  were 
formally  levied  on  by  him  under  the  attachment.  He  is  clearly  liable 
for  such  collections  as  were  made  by  him,  and  these,  he  admits, 
amounted  to  {77.35.  These  two  sums  amounted  to  {362.65;  and  I 
think  the  judgment  should  be  reversed,  unless  the  plaintiff  stipulates 
to  reduce  the  judgment  and  allowance  accordingly. 


TAYLOR  T.  LONG  ISLAND  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

Attorney  and  Client— Summary  Proceedings. 

T.,  plaintiff  in  action  against  L.,  had  agreed  to  pay  E.,  her  attorney, 
for  his  serylces,  30  per  cent,  ot  any  recovery.  E.  had  entered  into  an 
agreement  with  three  other  attorneys,  including  B.,  that  they  should 
dlYide  the  fees  of  matters  which  they  should  litigate.  E.  to  appear  as  at- 
torney of  record.  On  collecting  the  judgment,  E.  retained  the  costs,  and 
divided  them  between  the  four  attorneys.  On  motion  of  plaintiff  to  com- 
pel E.  to  pay  over  the  costs,  he  was  directed  to  turn  over  a  certain  sum. 
Edd,  that  B.,  who  had  a  judgment  against  K.,  and  refused  to  contribute 
bis  share  to  E.,  though  offering  to  credit  it  on  the  judgment,  could  not, 
by  motion  of  E.  in  the  action  of  T.,  be  compelled  to  turn  over  such  share, 
the  relation  between  B.  and  E.  being  merely  that  of  debtor  and  creditor, 
in  no  wise  connected  with  the  affairs  of  a  client. 

Appeal  from  special  term,  Kings  county. 

Action  by  Eliza  Taylor,  administratrix  of  Isaac  Sherwood  Taylor, 
against  the  Long  Island  Railroad  Company  and  another.  Prom  an 
order  granting  a  motion  therein  made  by  Ezra  A.  Tnttle  to  compel 
James  C.  Bnshby  to  pay  over  a  certain  sum  of  money  (53  N.  Y.  Supp. 
830),  he  appeals.     Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ, 

L.  M.  Berkeley  (James  0.  Bushby,  on  the  brief),  for  appellant 
Ezra  A.  Tnttle,  in  pro.  per. 

PER  CURIAM.  The  rule  is  so  well  established  in  this  state  that 
^'summary  proceedings  of  this  character  are  not  sustained  except  upon 
clear  proof  that  the  relation  of  attorney  at  law  and  client  existed,  and 
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that  an  attorney  at  law  had  received  the  money  or  the  property  of  a  cli- 
ent while  acting  in  this  profesaonal  capacity,and  had  failed  to  accoiint 
for  it  to  the  cUent"  (In  re  Hillebrandt,  33  App.  Div.  191,  53  N.  Y.  Supp. 
352.  See,  also,  In  re  Haskin,  18  Hun,  42;  In  re  Sardy  [Sup.]  19  N.  Y. 
Supp.  575),  that  it  does  not  seem  to  be  necessary  to  enter  into  any 
extended  discussion  of  this  matter.  The  admitted  facts  are  that  the 
plaintiff  in  this  action  recovered  a  judgment  against  the  defendants, 
with  certain  costs.  She  had  entered  into  a  contract  with  her  attor- 
ney, Ezra  A.  Tuttle,  by  which  she  agreed  to  pay  "said  attorney  for 
his  services  30  per  cent  of  the  amount  recovered."  Tuttle  had  pre- 
viously entered  into  a  quasi  partnership  or  understanding  with  James 
C.  Bushby,  the  appellant,  Arthur  T.  Stoutenburgh,  and  Levi  "W. 
Naylor,  under  which  arrangement  the  four  were  to  divide  the  fees 
of  the  matters  which  they  should  litigate,  and  Tuttle  was  to  appear 
as  the  attorney  of  record.  On  collecting  the  judgment  for  the  plain- 
tiff, Tuttle  retained  the  costs,  believing  that  they  belonged  to  him, 
and  these  were  divided  equally  between  the  four  persons  named. 
Subsequently  the  plaintiff,  through  her  attorney,  made  a  motion  at 
the  special  term  to  compel  Tuttle  to  pay  over  these  costs  to  her, 
and,  upon  the  motion  being  argued,  an  order  was  made  directing 
Tuttle  to  turn  over  the  sum  of  |333.90.  This  order  was  complied 
with,  Stoutenburgh  and  Naylor  contributing  their  share  of  the  fund 
to  Tuttle.  In  the  meantime  Bushby  had  become  a  judgment  creditor 
of  Tuttle  in  the  sum  of  ^^330,  and  he  offei-ed  to  credit  Tuttle  with 
183.48,  his  portion  of  the  fund  which  Tuttle  was  ordered  to  pay  over; 
but  Tuttle  was  not  satisfied  with  this  arrangement,  and  made  a  mo- 
tion at  the  special  term  to  compel  Bushby  to  pay  over  the  |83.48  in 
cash.  Objection  was  made  to  the  jurisdiction  of  the  court  to  make 
such  an  order,  but  the  court  ignored  the  objection,  and  Bushby  was 
directed  to  pay  over  the  sum  in  cash.  It  seems  clear  to  us  that  the 
court  below  has  erred  in  granting  this  order;  that  the  facts  stated 
show  merely  the  relation  of  debtor  and  creditor  between  Bushby  and 
Tuttle,  in  no  wise  connected  with  the  affairs  of  a  client.  As  was 
said  in  Re  Haskin,  supra:  **It  is  not  every  debt  due  from  a  lawyer 
that  can  be  collected  by  order  of  the  court.  Attorneys  have  the 
same  right  to  have  their  liabilities  established  in  the  ordinary  chan- 
nels of  the  law  as  other  persona,  except  where  the  claim  is  for  money 
received  for  their  clients.  In  such  cases  the  courts  deal  with  them  as 
their  own  oflScers,  and  compel  a  proper  discharge  of  the  duties  they 
owe  to  their  clients."  See  Bowen  v.  Smidt  (Sup.)  20  N.  Y.  Supp.  735. 
*lt  is  because  of  the  relations  existing  between  attorneys  and  clients/' 
say  the  court  in  Re  Schell,  58  Hun,  440,  12  'N.  Y.  Supp.  790,  "that 
the  client  is  allowed  to  pursue  this  extraordinary  remedy;  and  it  is 
because  it  is  the  duty  of  the  court  to  see  that  the  attorney  acts  with 
fidelity,  as  well  to  the  court  as  to  the  client,  that  it  assumes  this 
jurisdiction."    See,  also.  Stout  v.  Smith,  98  N.  Y.  25. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
motion  should  be  denied,  with  costs. 
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(38  App.  Div.  144.) 

TAYLER  T.  AMERICAN  RIBBON  CO. 

(Supreme  Court,  Appellate  Division,  First '  Department.    March  10,  1899.) 

DmooYERT— To  Prbparb  Complaint. 

Plaintjff  is  not  entitled  to  an  order  for  an  examination  of  defendant's 
books  to  enable  him  to  prepare  his  complaint,  where  he  shows  that  he 
already  has  all  the  information  necessary,  except  for  stating  the  amount 
of  damages,  which  does  not  have  to  be  stated  accurately. 

Appeal  from  special  term,  New  York  county. 

ActioD  by  George  W.  Tayler  against  the  American  Ribbon  Com- 
pany. From  an  order  directing  defendant  to  file  with  the  county 
clerk  its  books  of  account  for  inspection  by  plaintiff,  defendant  ap- 
peals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUaHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Herman  Herst,  Jr.,  for  appellant. 
Frederick  Wiener,  for  respondent 

PATTERSON,  J.  By  the  order  appealed  from  herein,  the  defend- 
ant was  required  to  deposit  in  the  office  of  the  county  clerk  of  New 
York  its  sales  and  cash  books  and  all  other  books  of  account  showing 
sales  made  by  it  during  a  certain  period  of  time,  and  the  direction  was 
made  that  such  books  so  remain  on  deposit  for  six  days,  to  enable  the 
plaintiff,  "with  his  attorney  or  other  necessary  assistants,"  to  ex- 
amine and  take  copies  of  the  entries  of  such  sales  in  said  books.  This 
order  was  granted  upon  a  motion  made  for  a  discovery  to  enable  the 
plaintiff  to  prepare  his  complaint.  The  affidavits  presented  by  the 
plaintiff  on  that  motion  showed  that  his  action  is  for  a  breach  of  a 
contract  for  the  payment  of  commissions  upon  sales  of  merchandise 
made  by  the  defendant.  The  plaintiff  shows  beyond  doubt  that  he 
already  has  all  the  information  necessary  to  make  the  allegations  in 
a  complaint  proper  to  such  an  action.  He  has  stated  his  cause  of 
action  as  completely  in  his  affidavits  as  it  can  be  stated.  The  only 
possible  pretext  upon  which  further  information  could  be  required  is 
that  the  plaintiff  may  state  the  amount  of  damages  he  claims.  This 
order,  so  sweeping  in  its  character,  has  been  made  only  to  enable  the 
plaintiff  to  insert  the  ad  damnum  in  his  complaint.  There  is  no  rule 
of  pleading  requiring  that  to  be  stated  with  accuracy.  The  plaintiff 
may  name  an  arbitrary  amount,  and  recover  within  it  It  is  improper, 
to  say  the  least,  to  allow  a  roving  examination  through  the  defend- 
ant's books,  to  deprive  it  of  the  possession  of  those  books,  to  compel 
it  to  deposit  them,  and  to  subject  it  to  the  inconvenience  of  such  an 
order,  when  there  is  no  real  need  for  such  a  course.  The  contents  of 
the  petition  and  affidavit  of  the  moving  party  do  not  show,*  within  rule 
14  of  the  supreme  court,  the  necessity  for  all  these  books  to  be  taken 
from  the  possession  of  the  defendant,  nor  are  the  technical  require- 
ments of  that  rule  complied  with.  It  has  been  held  in  applications 
of  this  character,  and  on  a  motion  for  a  discovery  to  enable  a  party 
to  frame  a  complaint,  that  there  is  no  absolute  right  on  the  part  of 
%  plaintiff  to  have  an  examination  of  a  defendant's  books,  and  that^ 
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where  it  ia  apparent  that  such  an  inspection  would  be  a  great  hardship, 
an  order  of  that  description  will  not  be  granted,  unless  it  is  absolutely 
necessary.  Ward  v.  Insurance  Co.,  78  Hun,  363,  29  N.  Y.  Supp.  186. 
The  order  appealed  from  must  be  reversed,  with  |10  costs  and  dis- 
bursements, and  the  motion  for  a  discovery  denied,  with  }10  costs. 
All  concur;  VAN  BRUNT,  P.  J.,  in  result 


THIRD  NAT.  BANK  OF  CITY  OF  NEW  YORK  v.  TRAVELERS'  INS.  CO. 

(Supreme  Court,  Appellate  DivisioD,  Second  Department.    March  7,  1899.) 

Bond— Construction— Guaranty. 

Defendant  T.  deposited  $10,000  in  the  N.  Bank,  to  the  credit  of  the  S. 
BanJc,  which,  unknown  to  N.,  was  to  be  paid  by  S.  to  one  to  whom  T. 
was  loaning  It  After  S.  had  drawn  $1,800  thereof,  It  failed.  Thereupon 
N.  paid  back  to  T.  the  $10,000  on  T.  executing  to  N.  a  bond  reciting  such 
facts,  and  that  whereas  S.  was  Indebted  to  N.  In  the  sum  of  $15,000,  in- 
cluding said  $1,800,  to  secure  which  N.  held  certain  collaterals,  and  where- 
as T.  had  requested  that  the  entire  $10,000  be  returned  to  it  and  N.  was 
willing  to  do  so  provided  T.  would  indemnify  it  against  all  claims  thereto 
by  S.,  and  would  repay  to  N.  such  portion  of  the  $15,000,  not  exceeding 
$1,800,  as  it  might  not  collect  from  S.  or  realize  from  the  securities  within 
a  year,  therefore  the  condition  of  the  bond  was  that  if  T.  should  indem- 
nify and  save  harmless  N.  from  and  against  all  claims  by  reason  of  the 
return  of  said  money,  and  should,  on  demand,  pay  such  portion  of  the 
$15,000,  not  exceeding  $1,800,  as  N.  might  not,  in  fact,  coUect  within  a 
year,  then  the  obligation  to  be  void.  Held,  that  there  was  no  guaranty 
of  collection,  and  that  on  N.  failing  to  collpot  within  the  year,  and  making 
demand,  the  obligation  of  T.  became  fixed. 

Appeal  from  trial  term,  New  York  county.    ' 

Action  by  the  Third  National  Bank  of  the  City  of  New  York  against 
the  Travelers'  Insurance  Company.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Albert  Stickney,  for  appellant. 
Thomas  O.  Shearman,  for  respondent. 

HATCH,  J.  The  facts  which  form  the  basis  of  this  action  are 
without  dispute.  The  defendant  deposited  with  the  plaintiff  the 
sum  of  110,006.67,  to  the  credit  of  the  Bank  of  Salt  Lake,  located  in 
Salt  Lake  City,  Utah.  This  money  was  to  be  drawn  by  the  latter 
bank  for  the  purpose  of  delivery  to  the  borrowers  thereof  in  Utah,  the 
bank  acting  as  agent  therefor.  The  plaintiff  had  no  notice  of  the  pur- 
pose for  which  the  money  was  deposited,  and  was  not  informed  of 
any  restriction  upon  the  use  of  the  money  by  the  Bank  of  Salt  Lake. 
The  latter,. in  violation  of  its  duty,  drew  a  draft  upon  such  fund  for 
the  sum  of  |1,822.31.  This  draft  the  plaintiff  paid.  Subsequently, 
and  before  any  more  of  the  deposit  was  drawn  out,  the  Bank  of  ^dt 
Lake  failed,  and  made  an  assignment  of  all  its  property  for  the  b&^e- 
fit  of  creditors.  After  this  assignment,  the  defendant  applied  to 
the  plaintiff  to  repay  to  it  the  whole  sum  of  the  deposit,  including  the 
amount  of  the  draft  drawn  by  the  Salt  Lake  Bank.    This  the  plaintiff 
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consented  to  do  upon  defendant  executing  and  delivering  to  it  a  bond 
conditioned  to  repay  the  sum  which  had  been  drawn  from  the  fund. 
Tie  bond  was  executed  and  delivered.  It  recites  the  foregoing  facts, 
and  also  recites  and  provides  further  as  follows: 

"And  whereas,  the  said  Bank  of  Salt  Lake  is  Indebted  to  the  said  Third  Na- 
tional Bank  in  the  sum  of  $15,555.03,  including  the  said  sum  of  $1,822.31  above 
mentioned,  with  interest  from  July  2,  1896,  to  secure  which  indebtedness  the 
said  Third  National  Bank  holds  certain  securities  as  coUateral;  and  whereas, 
the  said  Travelers'  Insurance  Company  has  requested  that  the  whole  of  the  said 
sum  of  $10,006.67  be  returned  to  it,  and  the  said  Third  National  Bank  is  willing 
to  comply  with  such  request,  provided  the  Travelers*  Insurance  CJompany  wiU 
indemnify  it  against  aU  claims  to  the  said  sum  by  the  said  Bank  of  Salt  Lake, 
or  its  legal  representatives,  and  wiU  repay  to  the  Third  National  Bank  such 
portion  of  the  said  sum  of  $15,555.03,  not  exceeding  $1,822.31  and  interest,  as 
it  may  not  colject  from  the  said  Bank  of  Salt  Lake,  or  realize  from  the  said 
i*ollateral  security  held  by  it,  within  twelve  months  from  the  date  hereof:  Now, 
therefore,  the  condition  of  the  above  obligation  is  such  that  if  the  said  Trav- 
elers' Insurance  Company,  its  successors  or  assigns,  or  any  of  them,  shall  in- 
demnify and  save  harmless  the  said  Third  National  Bank  of  the  City  of  New 
York,  its  successors  and  assigns,  from  and  against  any  and  aU  claims,  de- 
mands, suits,  actions,  damages,  costs,  charges,  liability,  and  expenses,  by  reason 
of  the  return  of  the  said  sum,  and,  in  addition,  shall  weU  and  truly  pay,  upon  de- 
mand, such  portion  of  the  said  sum  of  $15,555.03,  not  exceeding  $1,822.31  and 
interest,  as  the  said  Third  National  Bank  of  the  City  of  New  York  may  not,  in 
fact,  collect  within  twelve  months  from  the  date  hereof,  from  the  said  Bank 
of  Salt  Lake  or  from  the  said  collateral  securities,  then  this  obligation  la  to  be 
void;  otherwise,  to  remain  in  full  force/' 

The  plaintiff  having  failed  to  cdlect  any  part  of  the  sum  of 
9I9822.31  within  the  time  specified  in  the  bond,  it  made  a  demand 
upon  the  defendant  for  repayment  of  the  sum,  and,  that  being  refused, 
brought  this  action.  It  is  not  at  all  difficult  to  comprehend  the  atti- 
tude that  these  parties  bore  to  each  other  upon  the  failure  of  the 
Bank  of  Salt  Lake,  or  the  motive  which  prompted  the  def^idant  to 
ask  of  the  plaintiff  that  it  return  the  whole  of  the  original  deposit. 
As  these  parties  stood  at  this  date,  the  Bank  of  Salt  Lake  was  a 
debtor  to  the  defendant  in  the  sum  of  its  draft  upon  the  fund.  With 
this  debt  the  plaintiff  was  not  at  all  concerned.  It  was  not  a  credit- 
or of  any  person  or  corporation  for  its  amount,  and  it  was  indebted 
to  no  one  on  account  of  the  payment  of  that  draft.  It  stood  indif- 
ferent as  between  the  Bank  of  Salt  Lake  and  the  defendant.  It  was 
required  to  do  nothing  except  to  pay  over  to  the  owner  the  balance  of 
the  fund  when  that  should  be  demanded.  Under  these  circumstan- 
ces, the  defendant  did  what  many  persons  have  done  under  similar 
conditions.  Becognizing  the  fact  that  the  plaintiff  had  greater  fa- 
cilities for  the  collection  of  the  money  than  it  had,  and  was  much  more 
likely  to  collect  than  it  was,  it  proposed  to  the  plaintiff  that  all  the 
money  be  returned  to  it,  that  the  Bank  of  Salt  Lake  might  become  its 
debtor,  and  it  undertake  the  burden  of  collection.  There  is  nothing 
in  the  bond  providing  that  the  plaintiff  should  be  paid  anything  for 
making  the  collection,  nor  does  it  elsewhere  appear,  or  that  it  received 
any  consideration  for  paying  over  the  money,  except  the  promise  to 
repay  upo;i  demand  if  the  money  was  not  collected  vnthin  the  year. 
The  whole  transaction  was  therefore  a  gratuitous  undertaking  upon 
the  part  of  the  plaintiff  to  enable  the  defendant  to  recover  its  money. 
In  the  light  of  these  circumstances,  this  undertaking  is  to  be  con- 
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strued;  and  it  may  be  observed  in  this  connection  that  the  defendant 
ought  not  to  be  heard  to  insist  upon  exoneration  from  liability,  unless 
it  be  very  clear  that  it  is  so  entitled.  The  defendant  insists  that 
the  instrument  is  a  guaranty  of  collection,  and  that  diligence  is  shown 
to  have  been  lacking  in  this  respect  whereby  liability  is  avoided. 
The  plaintiff  insists  that  the  undertaking  is  a  primary  obligation  to 
pay  if  collection  was  not  had,  and,  this  having  failed,  liability  be- 
came fixed  when  the  demand  for  payment  was  made.  We  think  the 
latter  contention  is  to  be  supported.  When  the  money  was  paid  over 
to  the  defendant,  it  became  indebted  to  the  plaintiff  in  that  amount. 
The  undertaking  of  the  plaintiff  was  to  collect,  if  it  could,  within  the 
year,  and,  failing  so  to  do,  that  the  defendant  would  pay.  The  rela- 
tion which  existed,  and  the  fact  that  the  plaintiff  delivered  in  full 
the  money  to  the  defendant,  excludes  a  construction  that  the  instru- 
ment was  one  of  guaranty.  As  between  the  parties  hereto,  the  rela- 
tion was  that  of  debtor  and  creditor,  and  the  defendant  was  pri- 
marily liable  for  the  debt. 

Authority  is  abundant  in  support  of  this  view.  Mallory  v.  Gillett, 
21  N.  Y.  412;  Clark  v.  Howard,  150  N.  Y.  232,  44  N.  E.  695.  It  is 
always  competent  to  show  what  is  the  real  relation  between  the  par- 
ties in  order  to  determine  the  character  of  the  liability.  Bank  v. 
Kaufman,  93  N.  Y.  273.  As  we  have  before  observed,  the  facts  are 
without  dispute,  are  recited  in  the  bond,  and  they  conclusively  es- 
tablish that  the  debt  was  at  all  times  the  debt  of  the  defendant,  not 
changed  or  modified  by  any  fact,  except  that  the  plaintiff  gratuitously 
undertook  to  collect  the  debt  from  another,  in  relief  of  the  defend- 
ant, if  it  could.  It  would  be  a  singular  rule  of  law  that  would  now 
require  it  to  lose  the  money  because  it  could  not  collect  it  from  the 
party  indebted  to  the  defendant.  The  claim- of  the  defendant  that 
the  plaintiff  might  secure  double  payment  by  settling  with  the  Salt 
Lake  Bank  or  the  other  persons  upon  the  note  within  the  year,  and 
postpone  payment  until  after  the  period  mentioned  in  the  bond,  is, 
to  our  minds,  fanciful  in  the  extreme.  Such  a  course,  if  inten- 
tional, would  be  a  fraud  upon  the  defendant,  and  the  payment  would, 
in  any  event,  inure  to  its  benefit.  After  payment  of  the  money  se- 
cured by  the  bond,  if  the  plaintiff  by  any  means  should  receive  this 
money,  it  would  not  be  its  money,  but  the  money  of  the  defendant; 
and,  if  it  sought  to  retain  it,  action  would  lie  therefor  at  the  suit  of 
the  defendant. 

As  no  defense  to  this  action  has  been  shown^  the  judgment  should 
be  affirmed.    All  concur. 


BRUMME  V.  HEROD. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1899.) 

Mechanics'  Lienb— Matbrial  Man— Changs  of  Relation. 

By  foreclosure  of  mortgages  given  as  collateral  to  a  debt  for  building 
material,  the  mortgagee  did  not  cease  to  be  a  material  man. 
SAMfe— Gkanteb's  Contract  to  Pay— Personal  Liability. 

On  accepting  from  a  failing  debtor  a  deed  to  certain  premises,  a  cred- 
itor agreed  to  complete  buildings  in  course  of  erection  thereon,  and  to 
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pay  all  claims  for  material  and  labor  furnished  and  receired  therefor 
ont  of  the  proceeds  of  a  sale  thereof,  and,  after  paying  his  own  claim, 
to  divide  any  surplus  with  the  grantor.  Held,  that  the  grantee  was  not 
personally  liable  to  a  material  man  until  he  had  sold  the  property,  or 
had  failed  to  do  so  through  lack  of  reasonable  diligence. 

Appeal  from  special  term,  Kings  county. 

Action  by  Alfred  Brnmme  against  William  Herod  for  building 
materials  furnished  defendant's  grantor.  From  an  interlocutory  judg- 
ment in  favor  of  plaintiff,  made  on  overruling  a  demurrer  to  the 
complaint  (55  N.  Y.  Supp.  215),  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Augustus  M.  Price,  for  appellant. 
John  J.  Leary,  for  respondent. 

WOODWARD,  J.  In  the  year  1893,  Thomas  S.  Denike  was  en- 
gaged in  the  erection  of  15  houses.  Finding  himself  in  a  financially 
embarrassed  situation,  he  went  to  the  defendant,  one  of  his  cred- 
itors, and  suggested  that  he  take  a  deed  of  the  premises,  and  com- 
plete the  buildings,  selling  them,  and  using  the  money  realized  on  the 
sale  to  pay  the  bills  for  materials  and  labor  furnished.  The  de- 
fendant agreed  to  the  proposal,  and  the  deed  was  executed,  transfer- 
ring the  property  to  the  defendant,  the  following  agreement  being 
entered  into  between  the  parties: 

"Brooklyn,  N.  Y.,  October  18th,  1893. 

"I  hereby  agree,  for  and  in  consideration  of  one  dollar,  to  me  in  band  paid 
by  Thomas  S.  Denike,  receipt  of  which  Is  hereby  acknowledged,  to  pay  all 
claims  for  materials  and  labor  furnished  and  delivered  for  the  erection  of 
tifteen  buildings  In  course  of  erection  situate  on  the  west  side  of  Troy  avenue 
between  Butler  street  and  Park  place,  and  all  notes  given  to  [by]  said  Thomas 
Denike,  out  of  the  proceeds  of  sale  of  said  fifteen  houses  and  lots;  and,  after 
paying  all  indebtedness  to  said  William  Herod  due  from  said  T.  S.  Denike, 
then  to  divide  any  surplus  between  Herod  and  Denike.  In  consideration  of  the 
above,  the  said  Denike  agrees  to  deed  said  fifteen  houses  and  lots  to  said  Wil- 
liam Herod,  subject  to  all  mortgages  and  incumbrances  and  liens,  and,  pay- 
ing them,  to  divide,  as  above,  any  balance.  William  Herod. 

"Tl^omas  S.  Denike/' 

Prior  to  the  making  of  this  contract  or  agreement  the  plaintiff 
alleges  that  he  had  supplied  certain  materials  to  Denike,  and  that 
the  latter  had  executed  four  certain  bonds  and  mortgages,  covering 
four  of  the  said  fifteen  houses,  to  secure  the  payment  of  |3,000  then 
due  the  plaintiff  for  such  materials.  The  plaintiff  alleges  further 
that  he  demanded  payment  of  this  sum  both  from  Denike  and  the 
defendant,  and,  upon  being  refused,  brought  four  actions  for  the 
purpose  of  foreclosing  the  said  four  mortgages,  and  that  upon  a  sale 
had  under  the  foreclosures  there  was  a  deficiency  of  fl,308.10,  for 
which  judgment  was  entered,  executions  issued  against  said  Denike, 
and  returned  unsatisfied;  and  that  the  said  sum  remains  unpaid, 
the  said  Denike  having  been  insolvent  since  the  transfer  of  his  prop- 
erty to  the  defendant.  Under  this  state  of  facts  the  plaintiff  de- 
mands judgment  against  the  defendant  for  the  amount  of  the  defi- 
ciency judgment 
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It  is  hardly  worth  while  to  seriously  consider  the  proposition  that 
the  plaintiflE,  having  elected  to  foreclose  his  mortgages,  has  ceased 
to  be  a  material  man.  The  mortgages  were  given  as  collateral  to 
the  debt,  the  basis  of  which  was  the  materials  furnished,  and  the 
relation  is  not  changed  by  the  action  of  the  plaintiff  in  seeking  to 
collect  his  due  by  means  of  the  foreclosure;  some  one  still  owes  him 
for  the  balance  upon  the  materials  furnished. 

The  second  point  presents  a  more  serious  question.  The  plaintiff 
does  not  allege  in  his  complaint  that  the  defendant  has  disposed  of 
the  property,  or  that  he  has  realized  any  money  from  such  sale  with 
which  to  pay  plaintiff's  claim  or  the  claims  of  the  other  parties  who 
furnished  material  or  performed  labor  upon  said  houses,  or  that  he 
has  not  used  due  diligence  to  dispose  of  the  same;  and  it  is  urged 
by  the  defendant  that  without  such  allegations  there  is  no  cause  of 
action  set  forth  in  the  complaint,  because  the  defendant  simply  un- 
dertook to  take  the  property,  complete  the  buildings,  and  sell  the 
same,  paying  the  claims  of  the  several  parties  out  of  the  proceeds  of 
such  sales.  The  learned  trial  court  has  taken  the  view  that  the  con- 
tract between  Herod  and  Denike  is  ambiguous,  "made  so  by  the  use  of 
the  words,  'out  of  the  proceeds  of  sale  of  said  houses  and  lots,' "  and 
holds  that  the  defendant's  promise  was  and  is  an  original  and  ab- 
solute  one  "to  pay  all  claims  for  materials."  In  this  view  of  the  case 
we  are  of  opinion  that  the  court  is  in  error,  for  while  it  is  true  that 
in  the  case  of  Clark  v.  Howard,  150  N.  Y.  232,  239,  U  N.  E.  697,  the 
court  say  that  "the  character  of  the  defendants'  promise  is  not  to  be 
determined  solely  with  reference  to  the  language  employed,"  there  is 
no  rule  of  law  with  which  we  are  familiar  that  permits  the  court  to 
extend  the  liability  of  a  promisor  beyond  the  limits  fixed  by  the  plain 
language  of  the  contract.  "Words  to  the  effect  that  a  third  party 
will  see  the  debt  paid,  or  become  responsible,  or  the  like,"  continue 
the  court  in  the  case  cited,  "have  been  held  to  import  an  original 
and  absolute  promise,  when  taken  in  connection  with  the  facts  and 
circumstances  of  the  transaction;"  but  this  falls  far  short  of  saying 
that  the  defendant  shall  be  liable  for  more  than  he  has  promised  to 
do.  In  the  case  at  bar  the  defendant  promised  to  "pay  all  claims  for 
materials  and  labor  furnished  and  delivered  for  the  erection  of  fif- 
teen buildings  in  course  of  erection,  •  •  •  and  all  notes  given 
to  [by]  said  Thomas  Denike,  out  of  the  proceeds  of  sale  of  said  fif 
teen  houses  and  lots,  and  after  paying  all  indebtedness  to  said  Wil- 
liam Herod  due  from  said  T.  S.  Denike,  then  to  divide  any  surplus 
between  Herod  and  Denike."  Denike,  it  should  be  remembered,  was 
financially  embarrassed.  He  was  confronted  by  a  condition  in  which 
it  was  doubtful  whether  he  could  complete  the  buildings,  and  pay  the 
claims  for  material  and  work  performed.  To  stop  where  he  was. 
involved  a  sacrifice  of  the  property  to  pay  accumulated  claims,  and 
in  this  emergency  he  appealed  to  Herod,  one  of  his  creditors,  to  take 
the  property,  and  to  complete  the  buildings,  selling  them  for  the 
benefit  of  his  creditors,  dividing  any  surplus  which  might  remain. 
It  is  plain  that  under  the  terms  of  such  a  contract  the  defendant  had 
nothing  to  gain  unless  he  could  sell  the  property  for  more  than 
enough  to  pay  the  claims  against  it,  and,  if  he  did  this,  he  would  be 
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answerable  for  the  amount  of  plaintiff's  claim.  As  the  defendant 
could  not  be  benefited  by  the  transfer  of  the  property  except  as  stated 
above,  it  is  not  fair  to  presume  that  he  undertook  to  pay  all  claims 
for  materials  and  labor  regardless  of  the  amount  which  he  realized 
upon  the  sale  of  the  property;  and  the  limit  of  his  liability  is  fixed 
by  the  terms  of  the  contract,  which  is  that  he  will  pay  all  of  these 
claims  out  of  the  proceeds  of  the  sale.  There  is  no  fraud  alleged, 
and,  while  the  terms  of  the  deed  are  absolute,  the  contract  under 
which  the  deed  was  delivered  reserved  to  Denike  a  portion  of  any 
surplus  which  might  remain  after  the  payment  of  all  claims  against 
the  property,  including  the  mortgages  given  to  the  plaintiff.  The 
case  is  presented  in  a  very  different  light,  therefore,  from  that  of 
Clark  V.  Howard,  supra,  where  "the  common  debtor  of  the  three 
creditors  named  in  the  instrument  transferred  and  delivered  all  his 
property  to  the  defendants,  and  in  consideration  of  such  transfer  the 
defendants  bound  themselves  according  to  the  tenor  and  meaning  of 
the  writing.  The  defendants  received  all  that  the  debtor  had  for  dis- 
tribution among  his  creditors,  and  in  consideration  thereof,  among 
other  things,  agreed  to  guaranty  to  the  plaintiff  the  payment  to  her 
within  five  years  of  her  debt."  It  will  be  observed  that  the  liability 
of  the  promisor  is  to  be  governed  by  the  writing,  not  by  the  char- 
acter of  the  transfer;  and  in  this  connection  it  is  interesting  to  fol- 
low the  language  of  the  court  at  page  238,  150  N.  Y.,  and  page  697, 
44N.  E.: 

"If  tbe  writiDg,  construed  ii^the  light  of  all  the  surrounding  circumstances, 
imports  a  promise  on  the  part  of  the  defendants  to  pay  the  plaintiff  the 
amount  of  her  debt  against  the  common  debtor,  in  consideration  of  the  transfer 
by  the  latter  to  the  defendants  of  all  his  property,  the  plaintiff  may  maintain 
an  action  on  this  promise,  though  she  was  not  privy  to  the  contract  or  consid- 
eration." 

In  this  case  the  agreement  was  not  to  pay  out  of  the  proceeds  of 
the  property,  but  it  was  recited  that: 

•*Wherea8,  the  party  of  the  first  part  is  Justly  indebted  to  Mrs.  Abby  Rogers 
Clark  in  the  snm  of  twenty-eight  hundred  dollars  for  money  loaned,  and  to 
Edward  W.  Davenport  In  the  sum  of  twenty-five  hundred  dollars  for  money 
loaned:  Now,  in  consideration  of  the  premises,  and  the  sum  of  one  dollar  paid 
to  the  party  of  the  first  part  by  the  parties  of  the  second  part,  the  parties  of 
tbe  second  part  hereby  agree  to  guaranty  to  the  said  Abby  Rogers  Clark  and 
Edward  W.  Davenport  the  payment  to  them  and  each  of  them  of  the  said 
sums  of  money  so  owing  to  them  as  aforesaid  within  five  years  from  the 
date  hereof,  with  interest'' 

The  language  of  the  court,  when  considered  in  connection  with 
the  agreement  under  review,  will  be  seen  to  have  no  bearing  upon  the 
question  involved  in  the  case  at  bar,  where  the  defendant  has,  by 
express  language,  limited  his  liability  to  the  payment  of  all  claims 
out  of  the  proceeds  of  the  property  placed  in  his  hands,  and  to  di- 
vide all  surplus  with  the  party  making  the  transfer.  There  is  no 
liability  on  the  part  of  the  defendant  to  the  plaintiff  until  he  has  sold 
the  property,  or,  through  lack  of  reasonable  diligence,  has  become  lia- 
ble by  reason  of  the  neglect  of  a  duty  which  the  law  will  imply  in  a 
case  of  this  character;  and  it  was  necessary  that  these  allegations 
should  have  been  made  in  the  complaint,  in  order  that  the  plaintiff 
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might  Bhow  to  the  court  that  he  had  a  present  right  to  recover  from 
the  defendant  Tooker  v.  Amoux,  76  N.  Y.  397,  citing  Mungar  v. 
Shannon,  61  N.  Y.  251,  260.  In  Belknap  v.  Bender,  75  N.  Y.  446,  a 
contract  in  all  essential  particnlars  the  same  as  the  one  in  the  case 
at  bar  was  under  consideration  in  a  similar  action,  and  the  court  say: 

"Under  that  agreement,  he  did  not  become  personally  liable  to  pay  the  plain- 
tiff. He  did  not  agree  to  pay  plaintiff  absolutely,  or  with  his  own  funds. 
He  did  not  purchase  the  stock.  He  simply  agreed  to  saw  the  logs,  and  market 
the  lumber,  and  apply  the  net  proceeds  In  payment  of  the  debts  specified.  He 
incurred  no  personal  liability  for  the  debts,  and  was  required  only  to  be  faith- 
ful in  the  discharge  of  the  trust  assumed." 

The  judgment  overruling  the  demurrer  should  be  reversed,  and 
the  demurrer  should  be  sustained,  with  costs.    All  concur. 


LOWENSTBIN  et  aL  v.  SCHIFFER  et  al. 
(Supreme  Court,  AppeUate  Division,  First  Department.    March  10,  1899.) 

L  Partnership— Settlbmbnt— Valuation  of  Machikbrt. 

A  partnership  agreement  authorized  the  purchase  of  a  deceased  part- 
ner's share  by  the  survivors  at  a  valuation,  as  to  the  machinery,  based 
on  a  deduction  of  25  per  cent,  from  the  valuation  as  shown  by  the  books 
ef  account  The  books  showed  an  account  called  a  "suspense  account,** 
which  the  survivors  claimed  was  started  by  the  deceased  partner,  and 
represented  the  annual  depreciation  of  machinery;  but  the  account  itself 
did  not  show  it,  but  instead  there  appeafed  the  words  "contingent  lia- 
bility on  stocks,  accounts,  and  machinery,"  and  ^'suspense  for  future  con- 
tingencies." There  was  some  evidence  that  the  account  was  for  the 
purpose  of  fixing  value  of  machinery  for  insurance.  HeW,  that  the  ac- 
count was  properly  rejected  In  determining  the  valuation  which  was  to 
be  the  price. 

8.  Same— Valuation  op  Material 

At  the  formation  of  a  partnership,  raw  material  was  contributed  at  its 
cost  price,  and  the  yearly  inventories  were  based  on  the  cost  as  to  raw 
material,  and  on  the  cost  of  manufacture  in  addition  thereto  as  to  the 
manufactured  product  The  partnership  agreement  authorized  the  pur- 
chase of  a  deceased  partner's  share  by  the  survivors  "at  a  valuation 
shown  by  the  books  of  account  of  the  partnership."  Hdd,  that  the  sur- 
vivors were  not  obliged  to  take  at  the  market  price  of  the  goods,  but  were 
entitled  either  to  a  liquidation,  or  to  take  at  a  valuation  based  as  nearly 
as  possible  on  the  cost  as  shown  by  the  books. 

Appeal  from  judgment  on  report  of  referee. 
•  Action  by  Louis  Lowenstein  and  others,  as  executors,  etc.,  of  Isaias 
Meyer,   deceased,   against   Herman   Schiflfer   and   Alfred   Schiffer. 
From  a  judgment  for  plaintiffs,  and  from  an  order  granting  an  extra 
allowance,  defendants  appeal.    Reversed. 

The  action  was  brought  by  the  executors  of  the  will  of  Isaias  Meyer  to 
ascertain  the  amount  due  from  the  surviving  partners  Schiffer  to  the  l>ene- 
flclaries  of  Isaias  Meyer  in  payment  of  their  interest  in  the  Pelgram  &  Meyer 
partnership,  and  the  mode  of  its  payment  The  complaint  sets  up  the  articles 
of  a  partnership  formed  for  the  manufacture  of  silk  goods,  entered  Into  be- 
tween Isaias  Meyer  and  the  defendants  on  May  1,  1888,  admits  c^taln  pay- 
ments made,  amounting  to  $143,750,  and  asks  for  an  accounting  as  to  the 
sum  due  the  beneficiaries  on  May  81,  1893,  when  the  partnership  was  termi- 
aated,  and  as  to  the  amount  due  for  profits  realized  by  the  defendants  from 
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moneys  unpaid  since  that  time.  The  answer  admits  partnership,  the  pay- 
ments made,  and  alleges  that  by  the  partnership  agreement  $(509,000  is  the 
▼aluatlon  of  the  interests  of  the  beneficiaries  as  shown  by  the  boolss  of  the 
partnership,  which  sum  the  defendants  have  been  ready  and  willing  to  pay. 
The  answer  further  alleges  that  there  was  a  subsequent  agreement  by  the 
terms  of  which  the  defendants  were  to  pay  in  settlement  of  all  claims  of  the 
estate  of  Meyer  in  the  partnership  the  sum  of  $585,000.  As  we  hold  by  our 
decision  in  Schiffer  v.  Lauterbach  (herewith  handed  down)  56  N.  Y.  Supp.  1115, 
that  such  an  agreement  for  a  settlement  was  not  established,  we  are  relieved 
from  further  considering  it,  and  are  remitted  for  an  adjustment  of  the  rights 
of  the  parties  to  the  original  partnership  agreement. 

With  reference  thereto  it  appears  that  Isaias  Meyer  died  August  24,  1888, 
and  the  business  was  continued  by  the  surviving  partners  Schiffer  for  the 
benefit  of  the  partnership  till  June  1,  1898;  that  on  November  29,  1892,  the 
Schiffers  were  notified  by  the  executors  that  in  pursuance  of  the  partnership 
agreement  the  beneficiaries  had  decided  to  terminate  the  partnership  on  May 
31,  1893,  when  the  amounts  due  should  be  paid  over;  and  that  on  May  29, 
1893,  the  Schiffers,  by  notice  to  the  executors,  elected  to  purchase  the  interests 
of  Isaias- Meyer,  as  permitted  by  the  articles  of  co-partnership.  The  stipula- 
tions of  the  partnership  agreement  thus  referred  to  are  contained  in  sub- 
divisions 14  and  16,  as  follows: 

(14)  "If  any  of  the  parties  to  this  agreement  shall  require  the  co-partner- 
ship hereby  created  to  terminate  at  the  end  of  the  term  hereby  fixed,  the 
party  or  parties  desiring  such  termination  shall,  not  less  than  six  months 
next  preceding  the  expiration  of  the  term  of  the  co-partnership  hereby  cre- 
ated, serve  upon  all  the  other  parties  hereto  a  notice  in  writing  to  that  effect, 
subscribed  by  the  party  desiring  the  termination  of  such  co-partnership. 
If  no  such  notice  shall  be  given  by  any  of  the  parties  hereto  within  the  time 
above  prescribed,  the  said  co-partnership  shall  be  conclusively  deemed  to  be 
extended  for  a  further  term  of  five  years  from  the  date  of  its  termination, 
under  all  the  terms  and  conditions  herein  contained." 

(16)  "If  any  of  the  parties  hereto  shall  die  before  the  end  of  the  term  of  co- 
partnership hereby  created  or  of  any  renewal  term  thereof,  and  the  repre- 
sentatives of  such  deceased  partner  should,  at  the  end  of  such  term,  elect 
not  to  further  continue  the  co-partnership  business  with  the  surviving  part- 
ners, then,  in  that  event,  the  surviving  partners  shall  have  the  right,  which 
is  hereby  granted  to  them,  to  purchase  all  the  right,  title,  and  interest  of  the 
deceased  partner  In  the  property,  assets,  and  good  will  of  said  business  at 
a  valuation  shown  by  the  l>ooks  of  account  of  the  co-partnership,  making  a 
deduction  of  twenty-five  per  cent  upon  the  valuation  of  the  machinery  as 
shown  upon  said  books  of  account;  and.  If  said  surviving  partners  shall 
elect  to  so  purchase  the  Interest  of  the  deceased  partner,  it  Is  agreed  that 
they  shall  pay  therefor  hi  yearly  installments  of  fifty  thousand  dollars,  with 
interest  up<m  the  balance  or  the  purchase  price  thereof  at  the  rate  of  four 
and  one-half  per  cent,  per  annum  until  the  entire  sum  shall  have  been  paid; 
and  the  same  shall  be  secured  by  a  mortgage  upon  the  real  estate  and  ma- 
chinery belonging  to  said  partnership." 

The  executors  were  notified  by  letter  of  June  2,  1893,  that  an  Inventory 
of  the  assets  of  the  partnership  would  be  taken  by  the  surviving  partners, 
and  were  invited  to  have  representatives  attend  such  stock-taking,  "to  the 
ond  that  the  representatives  of  the  estate  might  be  assured  as  to  the  extent 
and  quantities  of  the  assets,"  but  were  Informed  that  "such  participation 
should  in  no  way  change,  alter,  or  affect  the  legal  rights  or  standing  of  any 
of  the  parties  Interested  in  such  assets."  The  Inventory  was  at  once  begun, 
and  continued  during  the  early  part  of  June,  and  a  balance  sheet  was  made 
as  of  May  ^,  ISQ^  and  sent  to  the  executors.  In  accordance  with  the  meth- 
ods of  valuation  used,  the  interests  of  Isaias  Meyer  were  found  by  the 
Sohiffers  to  be  $609,976.18.  The  estimate  of  the  worth  of  the  partnership  was 
made  by  adding  to  the  other  assets  an  amount  for  raw  material  on  hand, 
for  goods  manufactured  and  in  process  of  manufacture,  and  for  machinery. 
Differences  arose  with  regard  to  these  items.  The  value  of  the  raw  silk  was 
obtained  by  taking  the  actual  cost;  and  the  value  of  the  manufactured  and 
partly  manufactured  product  was  obtained  by  taking  the  average  cost  of  the 
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raw  silk  during  the  preceding  year,  and  adding  thereto  the  actual  cost  of 
manufacture.  It  Is  alleged  that  this  method  of  reaching  the  valuation  was 
the  one  in  vogue  throughout  the  partnership  in  its  yearly  inventories,  and  it 
appears  .that  at  the  inception  of  the  firm  the  raw  material  was  contributed  at 
its  cost  price.  The  surviving  partners  therefore  claim  that  the  valuation 
obtained  was  such  as  "shown  by  the  books  of  the  partnership "  and  that  the 
method  used  was  the  one  contemplated.  The  referee  did  not  accept  the  val- 
uation so  obtained,  but  admitted  evidence,  over  the  defendants'  objection,  as 
to  the  market  value  of  silk  on  May  31,  1893,  taking,  however,  for  a  basis  of 
amount  of  stock,  the  figures  used  by  the  Schiffers  in  their  estimate.  A 
chart  was  admitted  In  evidence  which  shows  that  in  1893,  until  about  June 
1st,  the  silk  market  was  a  rising  one,  and  that  thereafter  there  was  a  steady 
and  marked  decline  till  the  latter  part  of  1894.  The  referee's  estimate  rests 
principally  on  the  testimony  of  Oscar  Meyer,  son  of  the  deceased  partner, 
but  not  a  beneficiary  under  the  will,  who  Is  also  engaged  in  the  silk  business, 
and  who  submitted  tables  of  values.  These  tables  were  calculated  when  the 
inventory  was  made,  and  show  a  wide  variance  therefrom,  the  conclusion 
reached  being  that  the  Schiffers'  estimate  should  be  greatly  Increased.  It 
further  appeared  by  the  testimony  of  an  expert  (McKenna)  that,  even  after 
the  decline  in  silk,  the  amounts  realized  by  the  Schiffers  on  goods  sold  were 
an  increase  over  the  inventory  valuation.  The  referee  allowed  a  margin  for 
discounts,  expenses,  and  profits,  and  concluded  that:  "Having  taken  over 
the  goods  as  purchasers,  and  disposed  of  them  for  their  own  account  and 
benefit,  the  Schiffers  are  liable  for  the  fair  value  at  the  date  of  purchase. 
Fair  value  does  not  mean  cost.  •  •  •  The  goods  in  process  of  manu- 
facture at  the  inventory  prices— that  is,  the  average  cost  of  materials  plus 
actual  cost  of  labor  and  processes— amounted  to  $187,278.97.  Mr.  Oscar  Mey- 
er's testimony  is  that  they  in  fact  amounted  to  $234,378.31.  This  result  he 
reaches  by  taking  the  materials  at  their  value  on  May  31,  1893,  and  adding 
thereto  the  costs  of  processes  and  of  labor."  In  estimating  the  value  of  the 
machinery,  the  surviving  partners  added  to  the  agreed  original  valuation  of 
$315,000  the  amount  expended  for  new  machinery  and  repairs,  and  deducted 
what  was  called  the  "suspense  account,"  and  also  25  per  cent,  for  deprecia- 
tion, as  permitted  by  subdivision  15.  This  machinery  valuation  was  altered 
by  the  referee  by  refusing  to  allow  deduction  of  "suspense  account"  The 
Schiffers  allege  that  the  suspense  account  was  started  by  Isaias  Meyer  by  an 
item  of  $85,535.46,  being  the  difference  between  the  nominal  value  of  ma- 
chinery contributed,  namely,  $400,535.46,  and  the  agreed  valuation  of  $315,000. 
The  account,  as  it  appears  on  the  books,  is  stated  as  follows:  November  30. 
1888,  $21,000;  June  29,  1889,  $25,000;  June  30,  1890,  $37,500;  June  30,  1892, 
$10,000;  July  31,  1893,  $38,000.  The  last  item,  it  will  be  seen,  is  of  date  later 
than  the  termination  of  the  partnership.  These  items  are  said  to  have  been 
entered  as  yearly  deductions  for  "depreciation  of  machinery."  In  the  account 
itself  no  such  words  appear,  but,  instead,  "contingent  liability  on  stocks,  ac- 
counts, and  machinery,"  and  "suspense  for  future  contingencies."  The  term 
''suspense  depreciation  machinery"  first  appeared  in  the  balance  sheet  May 
31,  1893,  and  then  over  an  erasure.  There  was  some  testimony  that  the  sus- 
pense account  was  for  the  purpose  of  fixing  values  of  machinery  for  insur- 
ance. It  was  contended  that  in  no  other  way  could  depreciation  com- 
mensurate with  the  increasing  years  be  calculated  than  by  such  a  deduction. 
The  referee  held  that  there  was  no  satisfactory  explanation  of  the  suspense 
account,  and  that  particularly  In  view  of  the  irregularity  of  the  items  it 
should  not  be  admitted,  and,  regardless  of  the  time  involved,  allowed  25  per 
cent,  for  depreciation,  as  stated  in  subdivision  15. 

A  further  controversy  arose  with  respect  to  the  fact  that  the  surviving 
partners  failed  to  make  payments  on  request  to  the  beneficiaries,  although 
Mr.  Meyer  had  "the  privilege  to  reduce  his  surplus  by  withdrawing  a  portion 
of  the  accrued  profits,  and  it  had  been  agreed  that  $15,000  might  be  so  drawn 
yearly."  The  executors  attempted  to  charge  the  Schiffers  with  amounts  not 
paid,  but  the  referee  held  that,  although  they  might  at  law  have  compelled 
the  surviving  partners  so  to  pay  over  such  moneys,  no  charge  could  be  made 
on  a  final  settlement,  inasmuch  as  the  Interests  In  the  assets  would  only  have 
been  increased  by  so  much  of  the  yearly  sums  not  wlthdravm.    And  in 
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answer  to  the  executors*  claim  that  the  Schiffers  should  not  be  allowed  to 
better  themselves  by  retaining  these  moneys,  the  referee  shows  that,  although 
It  appeared  that  some  demands  for  money  had  been  made,  It  was  not  clear 
for  what  sums,  or  on  what  account,  or  whether  afterwards  satisfied. 

On  the  whole  case  the  referee  concluded  that  the  interests  of  the  bene- 
ficiaries on  May  31,  1893,  amounted  to  $729,193.07,  payable  in  yearly  install- 
ments of  $50,000,  with  4^  per  cent  interest  on  the  balance  unpaid  from  year 
to  year;  that  the  first  instaJUnent  was  payable  May  31,  1894,  and  that  the 
payments  made  had  not  been  sufficient  to  meet  the  yearly  installments  and 
interest;  that  on  May  31,  1897,  there  was  due,  on  account  of  such  install- 
ments and  interest,  $103,827.75,  and  that  for  this  sum,  with  Interest  at  6 
per  cent,  from  that  date,  the  plaintiffs  were  entitled  to  Judgment;  that  there 
was  also  unpaid  the  balance  of  the  purchase  price,  amounting  to  $555,25^75, 
payable  in  Installments  of  $50,000,  at  4%  per  cent,  interest  on  the  whole 
thereof  unpaid,  the  first  payment  to  be  made  on  May  31,  1898,  and  a  like 
payment  each  year  thereafter  till  all  was  paid,  for  which  the  plaintiffs  were 
also  entitled  to  judgment,  the  payments  to  be  secured  by  mortgages,  as  stated 
in  subdivision  15.  Judgment  was  entered  hi  accordance  with  this  determina- 
tion, and  a  motion  was  thereafter  made  for  extra  allowance  of  $2,000.  which 
was  granted.    From  both  judgment  and  order  the  defendants  appeal. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Samuel  Untermeyer,  for  appellants. 
John  E.  Parsons,  for  respondents. 

CBBIEN,  J.  The  theory  npon  which  the  learned  referee  proceed- 
ed was  that  the  defendants  Schiffer  had  elected  to  purchase  as  of  the 
3lBt  of  May,  1893,  and  were  bound  by  such  election;  and  upon  the 
theory  of  a  purchase  he  proceeded  to  fix  the  interest  of  the  estate  of 
Isaias  Meyer.  This  was  the  theory  upon  which  the  plaintiffs  elected 
to  try  the  cause,  notwithstanding  there  were  allegations  in  the  com- 
plaint of  a  failure  on  the  part  of  the  Schiffers  to  comply  with  the 
provisions  of  the  articles  of  co-partnership  permitting  them  to  ac- 
quire the  Meyer  interest,  whereby  they  lost  their  right  to  purchase 
such  interest,  and  the  plaintiffs  became  entitled  to  a  liquidation  of 
the  partnership,  and  '^to  receive  from  the  assets  thereof  such  amonnts 
as,  npon  liquidation,  shall  be  ascertained  to  be  due  them."  The  posi- 
tion taken  by  the  Schiffers  in  their  answer  was  that  they  had  not  lost 
the  right,  and  had  elected  to  purchase  pursnant  to  the  written  arti- 
cles of  co-partnership,  giving  them  ''the  right  to  purchase  all  the 
right,  title,  and  interest  of  the  deceased  x)artner  at  a  valuation  shown 
by  the  books  of  the  partnership,  after  making  the  deduction  of  25 
per  cent,  from  the  value  of  the  machinery  as  shown  by  the  books  of 
account."  Upon  the  trial,  however,  they  insisted  that,  if  the  prin- 
<;iple  according  to  which  they  had  made  their  estimate  from  the 
books  of  account  and  from  the  inventory  made  subsequent  to  the 
termination  of  the  partnership  was  not  assented  to,  then  there 
should  be  a  liquidation.  Or,  to  state  their  position  in  the  language 
<if  their  counsel:  **We  do  not  object  to  a  liquidation.  •  •  •  On 
the  contrary,  we  shall  insist  upon  a  liquidation,  unless  we  get  the 
pr<9>arty  at  the  price  at  which  we  were  supposing  that  we  bought  it." 
Although  there  is  some  vagueness  in  the  attitudes  assumed  by  the 
parties  as  shown  by  the  pleadings,  this  disappeared  upon  the  trial, 
when  the  executors  elected  to  proceed  upon  the  theory  of  a  pur- 
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chase.  And  the  defendants  took  the  same  attitude,  coupled,  it  is 
true,  with  the  condition  that  the  purchase  was  to  be  in  accordance 
with  the  estimate  made  by  them.  The  referee  therefore  rightly  pro- 
ceeded upon  the  theory  of  a  purchase  to  fix  the  price  which,  under 
the  articles  of  co-partnership,  the  defendants  should  pay  for  the  in- 
terest held  by  the  estate  of  Isaias  Meyer.  Such  interest  was  to  be 
purchased  "at  a  valuation  shown  by  the  books  of  account,"  and  it  is 
upon  the  construction  to  be  given  to  this  clause  in  the  articles  of 
agreement  in  which  this  language  is  found  that  the  whole  contro- 
versy turns. 

The  property  and  assets  of  the  co-partnership  consisted  of  real 
estate,  machinery,  and  merchandise.  With  regard  to  the  real  estate, 
factories,  and  machinery,  the  books  had  entries  from  which  a  val- 
uation could  be  made  as  provided  in  the  articles  of  co-partnership. 
About  the  machinery  a  serious  controversy  arose  as  to  whether  the 
items  or  sums  as  shown  in  "suspense  account"  were  or  were  not 
amounts  which  should  be  deducted  as  representing  depreciation  in 
machinery.  With  the  referee's  reasoning  and  conclusions  in  refus- 
ing to  allow  a  deduction  of  the  suspense  account  we  agree,  but  we 
cannot  concur  with  his  valuation  of  the  merchandise.  Such  mer- 
chandise consisted  of  raw  silk,  goods  in  process  of  manufacture,  and 
of  the  completed  product;  and  for  these  items  the  referee  held  that 
the  defendants  should  pay  the  market  value  as  of  the  31st  of  May, 
1893.  At  that  time  the  price  of  raw  material  was  very  high,  and, 
as  the  raw  material  affected  the  price  of  the  goods  in  process  of  man- 
ufacture as  well  as  of  the  finished  goods,  the  amount  which  the  ref- 
eree found  the  defendants  should  pay  is  nearly  f200,000  more  than 
the  estimate  made  by  the  defendants  upon  their  view  that  they  were 
entitled  to  purchase  at  cost,  or,  with  respect  to  merchandise  other 
than  the  raw  silk  (the  cost  of  which  could  be  exactly  ascertained),  as 
approximately  thereto  as  possible.  It  is  evident,  then,  that  the  ques- 
tion is  whether  or  not  the  price  to  be  paid  by  the  Schiffers  is  to  be 
predicated  upon  the  value  of  the  merchandise  as  of  the  date  when 
they  elected  to  purchase  or  at  the  cost  price.  Differently  expressed, 
the  question  resolves  itself  into  a  determination  as  to  which  was  the 
proper  method  of  procedure  for  the  purpose  oi  determining  the  val- 
uation according  to  the  books.  Upon  the  entrance  of  the  Schiffers 
into  the  partnership,  the  merchandise  was  taken  at  cost,  and  there- 
after the  inventories  as  made  and  as.  presented  to  the  executors  were 
based  on  the  same  method  At  the  date  of  the  purchase,  although 
the  books  did  not  then  show  just  what  the  cost  was,  the  inventory 
subsequently  made  (which  followed  the  methods  used  throughout 
the  partnership)  determined  the  valuation  by  taking  the  average  cost 
during  the  previous  year.  It  is  true  that  neither  this  method  of  the 
past  bookkeeping  of  the  firm  nor  the  inventory  made  after  its  disso- 
lution was  conclusive  upon  the  executors,  because,  although  having 
the  right  to  be  present,  they  did  not  directly  participate  in  fixing  the 
values.  But  the  circumstances  are  significant  as  showing  the  theory 
upon  which  the  Schiffers  were  proceeding,  and  that  they  had  in  mind 
the  failure  of  the  executors  to  object  at  any  time  to  this  manner  of 
fixing  value.     And  there  is  much  force  in  the  position  which  the 
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SchifFers  took  at  the  very  outset,  and  consistently  maintained  during 
the  entire  trial,  that,  if  their  theory  of  valuation  were  not  to  be  ap- 
plied, then  there  should  be  a  liquidation  of  the  co-partnership,  be- 
cause the  minds  of  the  parties  never  met.  The  learned  referee,  how- 
ever, rejected  the  valuation  reached,  which  was  predicated  upon  the 
method  followed  in  keeping  the  books  of  the  partnership  from  its  in- 
ception, with  the  knowledge  of  Meyer  in  his  lifetime  and  of  his  ex- 
ecutors after  his  death;  and  in  lieu  thereof  accepted  and  acted  upon 
evidence  outside  the  books  for  the  purpose  of  fixing  the  value  as  of 
the  31st  of  May,  1893.  The  evidence  shows  that  the  price  of  raw  silk 
advanced  very  considerably  from  the  fall  of  1892  to  the  spring  of 
1893;  and  while  the  respondents  argue  that  it  would  be  unjust  to 
make  no  allowance  for  this  increase  in  determining  the  value  of  the 
property  on  May  31st,  the  Schiffers  contend  that  it  would  be  equally 
unjust  to  estimate  the  stock  at  a  large  advance  on  what  it  cost,  and 
thus  compel  them  to  take  it  at  a  price  greater  than  they  could  ob- 
tain in  case  of  depreciation  before  they  could  make  up  and  sell  the 
goods.  In  this  connection  the  appellants  call  attention  to  the  fact 
that  a  great  decline  in  prices  did  take  place,  beginning  in  June,  and 
continuing  during  the  remainder  of  the  year. 

These  considerations,  however,  do  not  aid  us  much  in  reaching  a 
conclusion  as  to  the  real  meaning  of  the  word  "valuation"  in  the  con- 
tract. That  the  Schiffers  did  not  understand  it  to  mean  market 
value,  we  think  appears  from  what  we  have  already  said  about  the 
manner  of  keeping  books.  Furthermore,  if  market  value  was  in- 
tended, the  books  would  not  be  likely  to  show  it,  for,  until  a  sale, 
such  value  could  not  be  ascertained;  and,  when  sold,  the  goods 
would  cease  to  be  the  subject  of  valuation.  In  other  words,  as  soon 
as  market  value  is  taken  as  the  standard,  it  is  at  once  necessary  to 
depart  from  the  books.  The  word  "value"  is  not  used,  but  "val- 
uation,"— an  estimation,  to  be  made  upon  the  basis  of  the  books, — 
which  indicates  that  an  estimated  value  as  between  the  partners, 
shown  upon  the  books,  is  to  govern.  This  view  seems  to  be  borne 
out  by  the  fact  already  referr^  to  that  it  was  agreed  in  the  articles 
of  co-partnership  that  the  value  of  the  goods  contributed  by  Meyer 
was  "to  be  ascertained  by  an  inventory  to  be  taken  at  actual  cost,'' 
and  also  by  the  fact  that  from  this  time  on  all  inventories  were  made 
in  this  way. 

The  argument  of  the  respondents  that  it  is  inequitable  to  compel 
them  to  be  bound  by  an  inventory  made  by  the  Schiffers  must  fall 
if  the  view  is  maintainable  that  the  method  pursued  in  making  the 
inventory  was  one  sanctioned  and  provided  for  in  the  original  agree- 
ment between  the  parties,  and  in  the  absence  of  any  fraud  or  mis- 
take as  to  the  quantities  in  the  inventory  made.  And  the  same  an- 
swer applies  to  the  objection  raised  by  the  respondents  that  the  last 
inventory  was  made  after  the  termination  of  the  partnerahip.  The 
books  did  not  show,  on  May  31,  1893,  the  valuation  of  the  property, 
and  the  agreement  does  not  confine  the  appellants  to  the  books  as 
they  existed  on  that  date.  The  only  reasonable  construction  of  the 
contract  is  that  the  books  as  finally  written  up  in  the  ordinary 
eonrsey  with  all  entries  in  them^  should  determine  the  question.    If 
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there  was  nothing  wrong  in  the  method  pursued  during  Meyer's  life- 
time and  down  to  the  termination  of  the  partnership,  there  was  noth- 
ing wrong  in  pursuing  the  same  method  in  making  up  the  inventory 
after  the  partnership  had  terminated. 

Necessarily,  the  discussion  which  we  have  entered  upon  in  refer- 
ence to  the  raw  material  governs  also  to  a  large  extent  the  valua- 
tion of  the  completed  goods,  and  those  in  process  of  manufacture. 
In  both  of  these,  also,  the  referee  rejected  the  cost  of  the  raw  ma- 
terial entering  into  their  composition,  and  held  that  the  market 
value  should  be  considered.  Difficulty  would  necessarily  arise  in 
tracing  the  exact  nature  and  quantity  of  the  raw  material  used  in  the 
goods  manufactured  and  in  process  of  manufacture.  What  it  was 
necessary  to  ascertain,  however,  upon  the  basis  we  are  now  discuss- 
ing, was  the  cost  of  such  material  plus  the  cost  of  manufacture;  and 
the  method  suggested  by  the  appellants  of  taking  the  average  cost 
of  raw  material  during  the  year  previous  to  May  31,  1893,  appears 
to  be  as  accurate  as  any  that  could  be  devised.  In  the  method  pur- 
sued by  the  referee,  the  difficulty  as  to  ascertaining  cost  price  was 
avoided,  for  the  reason  that  he  determined  the  valuation  by  taking 
the  market  value  of  the  raw  material  on  May  31st,  and  adding,  in  the 
case  of  wholly  and  partly  manufactured  goods,  the  cost  of  man- 
ufacture. Evidently,  any  method  used  as  to  goods  in  process  would 
also  be  applicable  to  manufactured  goods. 

We  do  not  go  to  the  extent  of  holding  that  the  executors  are  bound 
by  the  method  adopted  by  the  Schiffers  in  keeping  their  books;  but, 
if  not  so  bound,  then  there  should  have  been  a  liquidation,  for  we  do 
not  think  it  was  competent  for  the  referee,  any  more  than  it  would 
be  for  this  court,  to  compel  the  Schiffers  to  pay  for  the  property  in  a 
manner  other  than  as  provided  by  the  articles  of  co-partnership.  As 
correctly  argued  by  the  appellants,  if  they  were  not  entitled  to  pur- 
chase at  a  valuation  shown  by  the  books,  they  were  not  entitled  to 
purchase  at  all.  If  the  method  on  which  they  based  their  election — 
a  method  which  was  used  in  the  bookkeeping  of  the  firm,  with  the 
knowledge  of  all  the  parties  throughout  the  partnership— cannot 
be  sustained,  and  there  appears  no  method  of  valuation  shown  by 
the  books,  then  a  liquidation  should  follow.  Differently  expressed, 
if  the  election  to  purchase  on  the  basis  of  a  valuation  to  be  ascer- 
tained in  a  particular  way,  by  a  method  followed  by  the  Schiffers, 
was  not  to  govern,  and  was  not  binding  on  the  executors,  then  the 
minds  of  the  parties  never  met.  If  unjust  to  hold  the  executors  to 
the  estimate  so  made  by  the  Schiffers,  then  equally  unjust  would  it 
be  to  allow  the  executors  to  substitute  another  and  entirely  new 
method  of  bookkeeping,  and,  by  holding  that  to  be  binding  on  the 
Schiffers,  compel  them  to  pay  on  a  valuation  never  contemplated  by 
them,  and  to  which,  had  they  known  of  it,  they  would  never  have 
assented  or  agreed  to  purchase.  Their  position,  consistently  main- 
tained, was  that  they  elected  to  purchase  on  the  basis  that  the 
method  of  valuation  as  shown  by  the  past  method  of  bookkeeping 
was  to  govern  on  the  final  accounting,  but,  if  not,  then  that  there 
should  be  a  liquidation.  Such  a  position,  we  think,  they  were  le- 
gally entitled  to  take,  and  the  failure  to  recognize  it  by  the  referee 
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necessitates  a  reversal  of  the  judgment  and  order  appealed  ^from, 
and  a  new  trial  before  another  referee,  with  costs  to  appellant  to 
abide  the  result    All  concur. 


PEOPLE  ex  rel.  CITY  OF  NEW  YORK  v.  WOODRUFF  et  aL 

(Supreme  Ctourt,  Appellate  Division,  Third  Department.    March  8,  1899.) 

Riparian  Ownbbs— Lands  under  Wateb— Grant  bt  Commissioners  of  Land 
Owics 

Under  Greater  New  York  Charter,  |  86  (Laws  1897,  c  378),  providing 
that,  if  a  riparian  owner  apply  to  the  land  commissioners  for  a  grant 
of  soil  under  water,  the  board  of  docks  shaU  determine  whether  It  will 
conflict  with  the  public  Interests,  and  report  to  the  commissioners,  who 
shall  insert  such  conditions  in  the  grant,  recommended  by  the  board  of 
docks,  as  wiU  protect  the  public  Interests  In  respect  to  navigation  and 
commerce,— the  insertion  of  such  conditions  is  discretionary  with  the  com- 
missioners. 

Appeal  from  special  term,  Albany  county. 

Mandamus  by  the  people,  on  the  relation  of  the  city  of  New  York, 
against  Timothy  L.  Woodruff,  as  lieutenant  governor,  and  others, 
commissioners  of  the  land  office,  and  others.  There  was  an  order 
denying  the  writ,  and  relator  appeals.    Affirmed. 

On  the  Both  December,  1897,  Edward  A.  Whlttemore  and  others,  after  dup 
notice,  applied  to  the  commissioners  of  the  land  office  for  a  grant  of  land  under 
water  on  the  East  river,  at  Long  Island  City.  The  applicants  were  the  owners  of 
the  uplands  adjacent  to  the  lands  under  water  applied  for,  and  in  their  applica- 
tion they  stated  that  it  was  their  Intention  to  forthwith  appropriate  said  lands 
under  water  to  the  purposes  of  commerce,  by  the  erection  thereon  of  a  public 
dock  or  docks.  On  the  21st  January,  1898,  pursuant  to  the  provisions  of  chapter 
:ilS  of  the  Laws  of  1897  (the  "Greater  New  York  Charter,"  so  called),  the  com- 
missioners of  the  land  office  gave  notice  of  such  application  to  the  board  of 
docks  of  said  city,  with  a  request  that  they  examine  into  such  application,  and 
determine  whether  the  granting  of  the  same  will  conflict  with  the  rights  of  the 
city  under  the  provisions  of  the  act  referred  to,  or  be  otiierwise  injurious  to  the 
public  Interests  of  the  city,  and  report  their  conclusions  to  the  commissioners 
of  the  land  office.  Thereupon  the  board  of  docks  examined  into  such  applica- 
tion, and  on  the  28th  January,  1898,  reported  to  the  commissioners  that  it  had 
no  objections  to  the  granting  of  the  application,  provided  there  was  Inserted  in 
the  grant  certain  specified  provisions.  In  the  form  of  covenants  by  the  party  of 
the  second  part  These  conditions  or  covenants  in  substance  provided  that,  in 
ease  the  city  of  New  York  in  the  future  should  desire  to  improve  the  water 
front  of  the  city,  the  proper  department  should  have  the  right  to  enter  upon  the 
lands  granted  after  giving  certain  notice  of  its  intention  so  to  do.  and  that  the 
;;rantees  would  surrender  without  compensation  the  premises  with  the  improve- 
ments thereon,  or  so  much  thereof  as  may  or  shall  lie  within  the  lines  of  any 
exterior  street,  wharf,  or  place  determined  upon  by  the  board'  of  docks,  and 
approved  by  the  commissioners  of  the  sluicing  fund.  On  the  28th  April,  1898, 
after  notice  to  the  board  of  docks,  a  hearing  was  had  before  the  commission- 
ers upon  the  said  application,  at  which  time  the  board  of  docks  demanded  the 
insertion,  in  the  grant  applied  for,  of  the  specified  covenants  and  conditions. 
This  demand  was  denied,  and  the  application  referred  to  the  standing  com- 
mittee of  the  board  of  commissioners.  This  committee  afterwards  reported  in 
favor  of  a  grant  to  the  applicants  which  should  be  subject  to  the  condition,  to 
be  inserted  therein,  that,  within  three  years  from  Its  date,  the  grantee  should 
actually  appropriate  the  premises  to  the  purposes  of  commerce  by  erecting 
thereon  a  public  dock  or  docks.  From  the  report  of  the  committee  it  appear- 
ed  that  there  was  a  hearing  of  tlie  matter  before  them,  at  wliich  the  board  of 
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docks  appeared  by  connael,  as  well  as  other  parties,  and  that  at  that  meeting 
the  committee  stated  that  the  land  commissioners  were  of  the  opinion  that  the 
proposed  covenants  and  conditions  aslced  for  by  the  city  were  unreasonable, 
especially  that  portion  thereof  which  required  the  grantees  to  surrender  the 
premises  without  compensation;  that  the  commissioners  were  desirous  of  com- 
plying with  the  provisions  of  section  86  of  the  charter,  and  inserting  such  rea- 
sonable terms  and  conditions  as  would  protect  the  public  interests  of  the  city 
in  respect  lo  navigation  and  commerce;  that  the  representative  of  the  board 
of  docks  thereupon  stated,  in  substance,  that  he  had  no  further  suggestions  or 
representations  to  mal^e  than  those  already  presented  to  the  commissioners. 
Thereafter,  and  on  the  28th  July,  1898,  the  commissioners  of  the  land  office, 
by  resolution,  adopted  the  report  of  the  committee,  and  directed  that  letters  pat- 
ent be  accordingly  issued.  The  relator  then,  on  petition  and  notice,  applied  for 
a  peremptory  mandamus  requiring  the  commissioners  to  Insert  the  terms  and 
conditions  presented  by  the  board  of  docks.  From  the  order  denying  the  ap- 
plication for  such  writ,  this  appeal  is  taken. 

Section  86  of  the  charter  is  aa  follows:  "Sec.  86.  After  the  approval  of  thlj> 
act  no  patent  of  soil  or  land  under  water  within  the  city  of  New  York,  as  here- 
in constituted,  shall  be  made  except  to  the  city  of  New  York  or  to  the  riparian 
proprietor.  If  the  board  of  docks  with  the  approval  of  the  commissioners  of 
the  sinking  fund,  shall  project  a  plan  or  plans  for  the  construction  of  docks  be- 
tween street  intersections  as  aforesaid,  and  desire  a  grant  of  land  under  water 
for  that  purpose,  they  shall  make  application  therefor  to  the  commissioners 
of  the  land  office,  who  thereupon  shall  give  notice  to  the  riparian  proprietor  be- 
fore taking  action  in  the  matter  and  shall  make  such  grant  to  the  city  for  the 
purposes  specified  in  section  eighty-three.  Such  grant,  however,  shall  be  sub- 
ject to  all  the  rights  of  the  riparian  proprietor,  and  before  the  city  shall  con- 
struct such  public  wharves  or  other  structures  in  front  of  the  land  of  such 
riparian  proprietor,  the  city  shall  make  Just  compensation  to  such  proprietor 
for  the  value  of  all  the  riparian  rights.  If  the  commissioners  shall  make  a 
grant  to  the  riparian  proprietor  it  shall  be  confined  to  soil  or  land  under  water 
in  front  of  the  land  of  such  riparian  proprietor.  If  application  be  made  to  the 
commissioners  of  the  land  office  by  the  riparian  proprietor  for  a  grant  of  soil 
or  land  under  water  within  the  city  of  New  York,  as  herein  constituted,  said 
commissioners  shall  give  notice  thereof  to  the  board  of  docks  of  the  city, 
which  shall  examine  into  such  application  and  determine  whether  the  granting 
of  the  same  will  conflict  with  the  rights  of  the  city  under  this  act  or  be  other- 
wise injurious  to  the  public  interests  of  the  said  city,  and  shall  report  their 
conclusions  to  said  conmiissioners,  who  shall  insert  such  terms  and  conditions 
in  the  grant  recommended  by  the  board  of  docks  as  will  protect  the  public  in- 
terests of  the  city  in  respect  to  navigation  and  commerce.  The  validity  of  any 
such  grant  or  patent  may  be  Judicially  determined  in  an  action  brought  by  and 
in  the  name  of  the  city." 

Argued  before  PAEKER,  P.  J.,  and  LANDON,  HERRIOK,  PUT- 
NAM, and  MERWIN,  JJ. 

John  Whalen  (Charles  Blandy  and  E.  J.  Freedman,  of  counsel),  for 
appellant. 

John  0.  Davies,  Atty.  Gen.,  and  George  W.  Stephens,  for  respond- 
ents. 

MERWIN,  J.  The  question  in  this  case  is  whether  or  not,  as  mat- 
ter of  legal  right,  the  relator  is  entitled  to  require  the  commissioners 
of  the  land  office  to  insert  in  the  deed  to  the  applicants  the  terms  and 
conditions  proposed  by  the  board  of  docks.  The  contention  of  the 
relator  is  based  on  the  provisions  of  section  86  of  the  charter.  Its 
claim  is  that,  under  that  section,  in  a  case  like  the  present,  the  com- 
missioners are  bound  to  insert  in  the  grant  the  terms  and  conditions 
reconamended  by  the  board  of  docks;  that  the  words  "recommended 
by  the  board  of  docks"  refer,  not  to  the  grant,  but  to  the  terms  and 
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conditions.  If  we  then  transpose  the  words  in  accordance  with  that 
idea,  the  sentence  in  that  regard  will  read  as  follows:  "Shall  in- 
sert in  the  grant  snch  terms  and  conditions  recommended  by  the 
board  of  docks  as  will  protect  the  public  interests  of  the  city  in  re- 
spect to  navigation  and  conunerce."  Such  a  reading  would  not  sus- 
tain the  relator's  position;  for  it  would  only  require  the  commis- 
sioners to  insert  such  of  jthe  proposed  conditions  as  would  protect  the 
public  interests  of  the  city  in  respect  to  navigation  and  commerce. 
That  would  vest  in  the  commissioners  a  discretion  that  it  would  be 
for  them  to  say  what  would  protect  the  public  interests  of  the  city 
in  the  respects  named. 

It  is  suggested  that  the  words  "as  may  be"  may  be  interpolated 
just  before  the  word  ^^recommended/'  so  that  then  the  expression 
will  read  as  follows:  '^ho  shall  insert  such  terms  and  conditions 
in  the  grant  as  may  be  recommended  by  the  board  of  docks  as  will 
protect  the  public  interests  of  the  city  in  respect  to  navigation  and 
commerce."  This  reading  does  not  help  the  relator;  for  there  re- 
mains, involved  in  the  last  part  of  the  sentence,  a  discretion  to  be 
exercised  by  the  commissioners.  In  order  to  avoid  this,  the  latter 
part  of  the  sentence  would  have  to  be  entirely  disregarded.  The 
statute  evidently  contemplates  that  there  may  be  applications,  in 
regard  to  which  the  board  of  docks  will  determine,  and  so  report,. 
.  that  the  granting  of  the  same  will  conflict  with  the  rights  of  the  city 
or  be  otherwise  injurious  to  its  public  interests.  Whether,  in  such 
.a  case,  the  commissioners  have  any  power  to  make  a  grant,  need  not 
be  here  considered;  for  no  such  report  was  made,  and  this  is  not  an 
action  for  an  injunction.  The  statute  also  contemplated  that  there 
might  be  cases  where  the  board  of  docks  might  determine  and  re- 
port that  the  grant  applied  for  would  not  conflict  with  the  rights 
of  the  city,  or  be  injurious  to  its  public  interests,  and  therefore  would 
recommend  the  grant  In  such  a  case  the  conunissioners  were  re- 
quired to  insert  in  the  grant  such  terms  and  conditions  as  would 
protect  the  public  interests  of  the  city  in  respect  to  navigation  and 
commerce.  If  the  commissioners  inserted  terms  or  conditions  that 
they  had  no  right  to  insert,  or  if,  for  any  other  reason,  the  city  did 
not  deem  the  grant  to  be  valid,  a  remedy  was  provided  for  the  city 
in  the  last  sentence  of  the  section,  which  provides  that  "the  validity 
of  any  such  grant  or  patent  may  be  judicially  determined  in  an  ac- 
tion brought  by  and  in  the  name  of  the  city." 

This  view  of  the  statute  leads  to  the  conclusion  that  the  construc- 
tion which  the  relator  gives  to  section  86  is  not  permissible.  If  the 
board  of  docks  took  no  action  upon  the  application,  either  to  con- 
demn it  or  recommend  it,  the  question  might  arise  whether  the  com- 
missioners, under  their  general  powers  (section  831  of  the  charter; 
section  70  of  chapter  317  of  the  Laws  of  1894),  could  make  a  grant. 
That  question  is  not  before  us.  The  present  application  assumes 
that  the  commissioners  are  in  a  position  to  give  a  grant  of  some  kind, 
and  the  only  question  is  whether  they  are  bound  to  insert  the  pro- 
posed terms  and  conditions.  The  validity  of  the  grant,  if  one  is 
made,  we  are  not  called  on  to  consider  in  this  proceeding. 

It  is  argued  by  the  relator  that  the  terms  and  conditions  submitted 
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by  the  board  of  docks  are  reasonable.  The  commissioners  thought 
otherwise,  and  I  am  not  persaaded  that  their  conclusion  in  thia  re- 
spect was  erroneous.  The  city  apparently  took  the  position  that,  al- 
though they  did  not  care  to  take  and  improve  the  property  for  the 
public  benefit,  still  they  were  not  willing  that  the  riparian  owner, 
the  only  other  party  that  had  any  right  to  obtain  it,  should  do  so 
except  at  the  peril  of  losing  the  benefit  of  bis  improvements  at  any 
time  the  city  should  desire  to  improve  in  its  own  way  the  water 
front.  It  is  difficult  to  see  how  the  protection  of  "the  public  interests 
of  the  city  in  respect  to  navigation  and  conunerce"  would  require 
such  a  burden  to  be  placed  upon  individual  enterprise  in  a  field  the 
city  cared  not  to  enter. 

The  conclusion  is  therefore  reached  that  the  relator  is  not,  as 
matter  of  legal  right,  entitled  to  require  the  commissioners  of  the 
land  office  to  insert  in  the  deed  to  be  given  to  the  applicants  the 
terms  and  conditions  proposed  by  the  board  of  docks,  and  therefore 
the  order  appealed  from  is  not  shown  to  be  erroneous. 

Order  affirmed,  with  {10  costs  and  disbursements.    All  concur. 


(26  Misc.  Rep.  79.) 

A.  &  S.  HENRY  &  00.  v.  TALCOTT. 

(Supreme  Court,  Special  Term,  New  York  Ck>unty.    January,  1899.) 

1.  Counterclaim— Bill  of  Particulars. 

Where  a  counterclaim  in  an  action  for  goods  sold  by  sample  alleged 
that  the  goods  were  warranted  in  certain  respects,  but  did  not  comply 
with  the  warranty,  and  were  therefore  of  much  less  yalue,  such  aUega- 
tion  applies  to  aU  the  goods  sold;  and  hence  no  bill  of  particulars  la  nec- 
essary. 

&  Same. 

But  where  it  also  alleges  that  the  goods  were  to  be  manufactured  and 
resold  by  defendant,  and  were  returned  by  his  customers  because  defect- 
iye,  and  that  he  was  compeUed  to  make  discounts,  and  subjected  to 
further  loss  and  expense  In  their  resale,  a  biU  of  particulars,  showing 
the  names  of  customers  to  whom  aUowances  had  been  made,  the  amounts 
thereof,  and  the  loss  and  expenses  of  resale,  should  be  filed. 

3w  Same. 

Where  a  counterclaim  alleged  that  the  goods  bought  were  invoiced  at 
their  value,  had  they  complied  with  a  warranty  of  quality,  and  that 
defendant  paid  duties  thereon  based  on  such  valuation,  a  bUl  of  partic- 
ulars is  not  required. 

L  Same. 

Where,  In  an  action  for  the  price  of  goods  sold,  defendant's  counterclalBn 
alleged  that  the  goods  were  not  delivered  on  the  dates  contracted,  and 
that  defendant  made  contracts  with  his  customers,  relying  on  the  dates 
fixed  in  fixing  the  time  when  he  would  deliver  to  them,  but  that,  in  con- 
sequence of  plaintlfiP's  failure  to  deliver  as  agreed,  defendant  lost  profits 
he  would  otherwise  have  made,  plaintiff  is  entitled  to  a  biU  of  particulars 
showing  the  names  of  customers  with  whom  defendant  made  contracts, 
the  amounts  and  kinds  of  goods  he  agreed  to  seU  them,  and  the  profits 
claimed  to  have  been  lost,  but  not  as  to  shipments  which,  as  betwe^ 
the  parties,  were  not  made  In  time. 

Action  b7A.&  S.  Henry  &  Go.  against  James  Talcott  for  goods  sold 
and  delivered.  Motion  for  bill  of  particulars  as  to  connterclaims 
filed  by  defendant    Granted* 
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Leaventritt  &  Nathan,  for  plaintiff. 
Kellogg  &  Beckwith,  for  defendant. 

SCOTT,  J.  The  plaintiff's  demand  for  a  bill  of  particulars  is  too 
broad.  The  plaintiff,  a  foreign  corporation,  sold  the  defendant,  by 
sample,  certain  goods,  and  now  sues  for  a  balance  of  the  purchase 
money. 

The  first  counterclaim  asserts  that  the  goods  were  to  be  manufac- 
tured for  the  defendant  for  the  express  purpose  of  being  resold  to 
bis  customers,  and  that  plaintiff  warranted  that  they  should  be  free 
from  defects,  and  fit  for  the  purpose  of  resale  as  merchantable  ar- 
ticles of  the  quality  represented  by  the  samples;  that  the  goods  were 
not  free  from  defects  arising  from  manufacture,  and  were  not  rea- 
sonably fit  for  the  purpose  of  being  resold  as  merchantable  articles 
of  the  quality  of  the  samples,  and  did  not  comply  with  the  war- 
ranty, and  were  of  less  value  than  they  would  have  been  if  the  war- 
ranty had  been  complied  with.  Up  to  this  point,  no  bill  of  partic- 
ulars as  to  the  especial  goods  which  it  is  alleged  did  not  come  up  to 
warranty  should  be  ordered;  for  it  is  apparent  that  the  counterclaim 
is  intended  to  apply,  and  in  terms  does  apply,  to  all  the  goods  in- 
volved in  this  action.  Particulars  in  this  regard  would  consist  mere- 
ly of  an  enumeration  of  all  the  goods  manufactured  for  and  shipped 
to  defendant,  and  as  to  these  the  plaintiff  must  be  already  informed. 
The  counterclaim,  however,  goes  on  to  allege  that  a  large  portion  of 
the  goods  were  resold  by  defendant  to  his  customers,  and  were  re- 
jected and  returned,  and  that  claims  were  made  upon  defendant  by 
reason  of  the  defects  in  the  goods,  and  that  defendant  was  compelled 
to,  and  did,  make  allowances  to  his  said  customers,  and  was  subject- 
ed to  further  loss,  damage,  and  expense  in  the  resale  of  the  goods 
thus  returned  to  him.  This  allegation  is  in  the  nature  of  a  claim  for 
special  damages,  and  the  particulars  thereof  must  be  peculiarly  with 
in  defendant's  knowledge,  and  are  not  presumptively  known  to  plain- 
tiff. The  defendant  should  furnish  a  bill  of  particulars,  showing  the 
names  of  the  persons  to  whom  he  made  allowances,  and  the  several 
amounts  of  such  allowances,  and  the  items  of  the  damage,  loss,  and 
expense  incurred  in  the  resale  of  the  rejected  goods. 

The  second  counterclaim  asserts  that  the  goods  were  invoiced  as 
of  the  value  they  would  have  been  if  they  had  in  fact  been  equal  to 
sample  and  in  accordance  with  the  warranty  and  that  the  defendant 
paid  duties  thereon  based  upon  such  valuation,  whereas  they  were 
in  fact  of  less  value,  and,  if  tiiey  had  been  invoiced  as  of  their  actual 
value,  the  defendant  would  have  been  called  upon  to  pay  a  much 
smaller  amount  in  duties.  No  particulars  are  needed  as  to  this 
counterclaim.  The  plaintiff  must  know  the  values  stated  in  the  in- 
voices, and  the  rate  of  duty  charged  upon  goods  of  the  kind  and 
quality  shipped.  The  amount  the  defendant  was  compelled  to  over- 
pay will  depend  upon  what  the  jury  find  the  actual  value  of  the  goods 
to  have  been. 

The  third  counterclaim  alleges  that  the  contract  between  plaintiff 
and  defendant  specified  certain  times  when  the  goods  to  be  manufac- 
tured by  plaintiff  for  defendant  should  be  delivered;  that,  relying 
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upon  such  contract,  defendant  himself  made  contracts  with  his  cus- 
tomers, and  fixed  times  when  he  would  deliver  said  goods,  or  por- 
tions of  them,  to  said  customers,  and  made  contracts  for  the  sale  and 
delivery  of  said  goods  at  specific  dates;  that  plaintiff  failed  to  com- 
ply with  its  contract,  and  to  deliver  the  goods  at  the  times  spec- 
ified, and  in  consequence  thereof  the  defendant  was  himself  unable 
to  comply  with  the  contracts  he  had  entered  into  with  his  customers, 
and  thereby  lost  the  profit  he  would  have  made,  if  he  had  been  able 
to  make  deliveries  as  he  had  agreed.  The  plaintiff  is  not  entitled  to 
a  bill  of  particulars  of  the  shipments  which,  as  between  plaintiff  and 
defendant,  were  not  made  in  due  time;  for  it  must  be  presumed 
to  know  what  the  contract  was  in  regard  to  the  time  of  shipment, 
and  also  what  the  actual  dates  of  shipment  were,  and  whether  they 
conformed  to  the  contract  or  not.  It  is,  however,  entitled  to  know 
the  names  of  the  customers  with  whom  defendant  made  the  time 
contracts,  which  he  was,  by  reason  of  plaintiff's  default,  unable  to 
carry  out,  and  of  the  amounts  and  kind  of  goods  he  had  agreed  to  sell 
to  each,  and  the  profits  he  claims  to  have  lost  by  reason  of  his  in- 
ability' to  carry  out  such  contracts. 

The  motion  will  be  granted,  to  the  extent  indicated  in  this  mem- 
orandum, but  without  costs.    Order  to  be  settled  on  notice. 

Motion  granted,  without  costs. 


(36  App.  DIv.  196.) 

HARTLEY  v.  MUKTHA  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    January  20,  1899.) 

1.  Appbaii  and  Error —Reversal— DBCiSTON—Sscoin)  Trial— Law  of  thb 

Case. 

A  dismissal  of  an  action  on  a  building  contract,  on  the  ground  that 
the  contractor  had  not  obtained  a  eei*tificate  from  the  architect  that  the 
work  had  been  completed  according  to  contract,  as  required  thereby, 
was  reversed,  because  the  evidence  showed  such  requirement  had  been 
waived.  On  the  second  trial  the  evidence  as  to  the  waiver  was  the  same 
as  on  the  first.    EM,  that  the  waiver  of  the  requirement  was  res  Judicata. 

2.  Mbohanigs'  Libks— Alterations  by  Tbkant— LiABiLrrr  of  Owker. 

A  lease  provided  that  the  tenant  should  not  make  any  alterations  with- 
out the  landlord's  written  consent  Permission  was  given  to  make  cer- 
tain alterations  then  contemplated,  but  required  that  the  plans  and  spec- 
ifications therefor  should  be  first  submitted  to  the  landlord;  but  the  ten- 
ant made  the  repairs  without  submitting  the  plans  and  specifications  to 
the  landlord,  and  without  her  knowledge  or  consent  Hdd,  that  the  evi- 
dence did  not  establish  such  consent  on  the  part  of  the  landlord  as  would 
render  the  property  liable  to  a  mechanic's  Hen  for  such  alterations. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  Hartley  against  Sophia  E.  Murtha,  impleaded  with 
others.  fYom  a  judgment  dismissing  the  complaint  as  to  defendant 
Murtha,  plaintiff  appeals;  and,  from  a  judgment  against  defendant 
Philip  J.  O'Neill,  he  appeals.     AflBrmed. 

The  following  is  the  opinion  of  the  court  below  (BEEKMAN,  J.): 

This  Is  the  second  trial  of  this  action,  pursuant  to  an  order  of  the  appellate 
division  reversing  a  judgment  dismissing  the  complaint  and  directing  a  new 
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trial.  The  complaint  was  dismissed  on  the  first  trial  because  of  the  faflare  of 
the  plaintiff  to  prove  that,  before  the  commencement  of  the  action,  he  present- 
ed to  the  defendant  O'Neill  an  architect's  certificate  showing  that  the  work  had 
been  completed  according  to  contract*  the  contract  containing  a  provisloci 
requiring  that  to  be  done  before  the  obligation  to  pay  the  plaintiff  should 
mature.  The  action  was  not  brought,  In  terms,  upon  the  contract,  the  com- 
plaint being  cast  in  the  form  of  an  action  to  foreclose  a  mechanic's  lien  predi- 
cated upon  a  quantum  meruit  The  answer,  while  averring  that  the  work  was 
done  under  a  written  contract,  does  not  set  forth  the  terms  of  the  contract 
nor  does  it  in  any  way  refer  in  specific  terms  to  a  failure  to  comply  with  this 
stipulation.  The  ground  of  reversing  was  apparently  twofold:  First,  that 
the  question  was  not  raised  at  the  trial,  and  that  if  the  attention  of  the  plain- 
tiff had  been  called  to  the  abjection,  it  might  have  been  obviated  by  proof  of  a 
waiver  of  the  alleged  condition;  second,  that  the  evidence  would  have  Jus- 
tified a  finding  that  there  was  such  a  waiver.  Hartley  v.  Murtha,  5  App. 
Div.  408,  39  N.  Y.  Supp.  212.  At  page  411,  6  App.  Div.,  and  page  214,  39  N. 
Y.  Supp.,  the  court  says:  "The  contract  required  a  certificate  to  be  made 
as  a  condition  of  the  payment  of  the  first  as  well  as  the  last  Installment 
for  the  work  and  materials,  and  yet  the  $1,000  in  cash  was  paid,  and  the 
$1,000  note  was  given,  without  requiring  the  certificate;  and,  when  this  action 
was  begun,  O'Neill  made  no  objection  by  reason  of  the  nonproduction  of  the 
certificate.  He  did  not  ask  that  a  certificate  be  obtained.  He  said  nothing 
whatever  about  a  certificate,  but  contented  himself  with  complaining  about  the 
work  itself.  These  facts,  fairly  construed,  would  have  justified  a  finding  that 
there  had  been  a  waiver  of  the  condition  precedent  of  furnishing  a  certificate, 
even  if  such  condition  under  the  terms  of  this  contract  existed.  It  seems  to  us 
that,  upon  the  facts  disclosed  in  this  case,  the  learned  trial  court  erred  in  dis- 
missing the  complaint  on  the  merits.  The  materials  had  all  been  furnished,  and 
the  work  had  all  been  properly  done,  before  the  action  was  commenced.  The 
lilaintiff  was  entitled  to  be  paid  the  balance  of  the  contract  price,  what- 
ever it  was,  and  to  have  his  lien  established  therefor."  The  evidence  upon 
this  trial  seems  to  have  been  the  same  as  that  formerly  adduced,  certainly 
so  far  as  the  references  thereto  contained  in  the  above  opinbn  are  concerned. 
The  law  of  the  case  therefore  seems  to  be  established  upon  this  point  and  I 
therefore  find  that  the  condition  requiring  the  production  of  the  certificate 
in  question  was  waived. 

I  do  not  think,  however,  that  the  plaintiff  has  established  a  valid  lien  upon 
the  property  as  against  the  owner,  Sophia  Murtha.  The  claim  for  such  a  lien 
Is  predicated  upon  a  lease  made  by  her  to  the  defendant  O'Neill,  which  con- 
tains the  following  provisions:  First,  the  usual  covenant  that  the  tenant 
will  not  make  any  alterations  in  the  premises  ''without  the  written  consent 
of  the  said  party  of  the  first  part  [the  lessor]  under  the  penalty  of  forfeiture 
and  damages**;  second,  a  special  provision  which  reads  as  follows:  ''Where- 
aa,  said  party  of  the  second  part  covenants  to  make  for  his  convenience  on 
or  before  September  1,  1893,  certain  alterations  and  extraordinary  repairs  to 
said  premises  of  the  value  of  at  least  about  five  thousand  dollars,  which  will 
materially  modify  said  building,  it  is  hereby  agreed,  In  consideration  of  the 
premises,  that  all  such  improvements,  alterations,  and  repairs  will  be  of  a 
substantial  character  and  quality,  and  done  by  and  with  the  consent  and  ap- 
proval of  said  party  of  the  first  part  the  plans  and  specifications  thereof  to 
be  first  submitted  to  her,  and  that  all  such  improvements,  when  completed, 
shall  belong  to  and  become  the  absolute  property  of  said  party  of  the  first 
part,  except  the  movable  bar,  fixtures  pertaining  thereto,  chandeliers,  and  such 
like  detachable  fixtures."  The  lease  in  a  subsequent  clause  further  provided 
that  the  party  of  the  second  part  *is  also  to  comply  with  all  the  orders, 
rules,  regulations,  and  requirements  of  the  board  of  health,  fire,  and  munic- 
ipal authorities  of  the  city  of  New  York,  relating  to  said  premises,  and  to  save 
and  protect  said  party  of  the  first  part  harmless  therefrom."  It  is  con- 
tended that  this  stipulation  involves  such  a  consent  by  the  owner,  within 
the  meaning  of  the  mechanic's  lien  law,  as  to  subject  her  property  to  any 
lien  which  may  be  filed  pursuant  to  that  law  for  work  done  and  materials 
furnished  in  carrying  out  the  contemplated  improvement.  In  Gowen  v.  Pad- 
dock, 137  N.  Y.  188,  33  N.  B.  154,  the  court  says  (page  193,  137  N.  Y.,  and 
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page  155,  33  N.  E.):  "While  it  is  doubtiees  true  that  the  consent  required 
by  the  lien  law  need  not  be  expressly  given,  but  may  be  implied  from  the 
conduct  and  attitude  of  the  owner  with  respect  to  the  Improvements  which 
are  in  process  of  construction  upon  his  premises,  still,  the  facts  from  which 
the  inference  of  a  consent  is  to  be  drawn  must  be  such  as  to  indicate  at  least 
a  willingness  on  the  part  of  the  owner  to  have  the  improvements  made,  or 
an  acquiescence  in  the  means  adopted  for  that  purpose,  with  knowledge  of 
the  object  for  which  they  are  employed.**  The  application  of  the  rule  to  the 
case  where  consent  is  given  by  a  landlord  to  improvements  upon  the  de- 
mised premises  which  the  tenant  seeks  to  make  is  defined  in  the  case  of 
Hankinson  v.  Vantine,  152  N.  Y.  20,  46  N.  E.  292,  where  the  court  holds  that 
a  stipulation  that  the  lessee  will  not  make  any  alterations  without  the  con- 
sent of  the  lessor  under  penalty  of  forfeiture  and  damages,  standing  by  itself, 
is  not  sufllcient  to  support  a  lien  where  such  a  consent  has  been  given,  on  the 
ground  that  its  purpose  is  to  avoid  the  effect  of  the  covenant  and  thus  pre- 
vent a  forfeiture,  and  that,  where  such  a  consent  is  given,  the  only  effect  is 
that  the  relation  of  the  parties  becomes  the  same  as  if  no  such  covenant  had 
existed  in  the  lease. 

The  evidence  in  this  case  utterly  fails  to  show  any  consent  on  Mrs.  Murtha*s 
part  to  the  particular  work  which  was  done  upon  the  property.  It  must 
therefore  be  found,  if  at  all,  under  the  special  stipulation  contained  in  the 
lease  which  is  above  quoted.  An  examination  of  that  provision,  however, 
discloses  the  fact  that  certain  things  were  to  be  done  before  the  consent  of 
the  landlord  should  become  operative,  namely,  that  the  consent  of  the  build- 
ing department  should  be  obtained,  and  that  the  plans  and  specifications  for 
the  work  should  be  first  submitted  to  her.  The  consent  of  the  building  de- 
partment was  obtained.  But  the  proofs  show  that  the  plans  aud  specifica- 
tions were  never  submitted  to  Mrs.  Murtha;  that  she  had  no  knowledge  of 
what  was  being  done,  and  did  not  know  that  the  alterations  were  being  made 
until  after  they  had  been  entirely  completed.  The  requirement  that  the 
plans  and  specifications  should  be  submitted  before  any  consent  on  the  part 
of  the  landlord  should  become  operative  was  not  technical,  but  was  substan- 
tial in  its  nature,  and  an  important  protection  to  her  rights  and  interests. 
As  it  was  utterly  disregarded,  it  is  plain  that  the  work  proceeded  without 
her  consent,  and  that  her  property  is  in  no  way  liable  for  the  lien  which  the 
plaintiff  has  attempted  to  impose  upon  it.  The  plaintiff  cannot  complain  of 
this  result.  He  should  have  made  inquiry  with  respect  to  the  condition  of 
the  title  before  he  extended  credit  to  the  defendant  O'Neill.  Had  he  done 
so,  he  would  have  discovered  the  provisions  of  the  lease,  and  could  have 
protected  himself  by  exacting  a  compliance  with  the  conditions  upon  which 
the  consent  of  the  landlord  depended.  This  he  failed  to  do,  and  the  con- 
tract which  he  made  with  O'Neill  was  entered  into  exclusively  upon  the  credit 
which  he  gave  to  the  latter.  It  follows  that  the  complaint  must  be  dismissed 
as  to  the  defendant  Murtha.  It  appears  that  the  lease  which  was  made  to 
the  defendant  O'Neill  was  assigned  by  him  to  one  Edward  W.  Ashley,  prior 
to  the  making  of  the  contract,  and  that  subsequently,  but  at  what  date  it  does 
not  appear,  it  was,  in  turn,  assigned  by  Ashley  to  Mary  O'Neill,  the  wife  of 
the  defendant  Philip  J.  O'Neill.  Although  Mrs.  O'Neill  has  been  made  a  party 
defendant,  it  appears  that  she  has  not  been  served  with  the  summons,  nor 
has  she  entered  an  appearance  in  the  action.  It  is  therefore  difiicult  to  see 
how  any  Judgment  can  be  awarded  which  would  make  the  lien  operative 
upon  the  leasehold  interest.  The  only  relief,  then,  that  the  court  can  award 
to  the  plaintiff,  is  a  money  judgment  for  the  amount  of  the  plaintiff's  claim 
as  proven  against  the  defendant  Philip  J.  O'Neill.  It  is  claimed,  however, 
,  on  the  part  of  the  defendant,  that  there  was  a  payment  of  $1,000  made  to 
the  plaintiff  on  account  of  his  work  by  giving  to  him  a  note  for  that  sum 
made  by  Mary  O'Neill  to  the  order  of  Philip  J.  O'Neill,  and  Indorsed  by  him, 
which  note  was  accompanied  by  some  additional  security,  the  exact  nature 
of  which  does  not  appear  from  the  evidence.  I  think,  however,  upon  the 
whole,  that  the  proofs  show  that  this  note  was  not  accepted  by  the  plaintiff 
as  a  payment,  but  only  by  way  of  additional  security.  It  should  not  there- 
fore be  deducted  from  the  amount  of  his  claim.  The  Judgment,  however, 
should  provide  for  the  surrender  of  the  note  and  security  upon  the  payment 
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of  the  amount  awarded.    Judgment  Is  directed  accordingly.    The  decision 
and  judgment  should  be  settled  on  notice. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTEESON,  O'BRIEN, 

Mclaughlin,  and  ingraham,  jj. 

James  Kearney,  for  plaintiff. 
Michael  Fennelly,  for  respondent. 

FEB  CURIAM.    Judgment  affirmed,  with  costs,  on  opinion  of  court 
below. 


THAMES  LOAN  &  TRUST  CO.  T.  HAGEMEYER  et  aL 
(Supreme  Ck)urt,  Appellate  Division,  Second  Department    March  7,  1880.) 

1.  Appxal  and  Error— Hstbrsal—Dboisiok  of  Appsllatb  Court— Rbs  Ju- 

dicata—Law  OF  THB  CA8B. 

A  decision  of  an  appellate  court  reversing  a  Judgment  for  faUure  to 
give  an  instruction  warranted  by  the  uncontradicted  evidence  is  not 
binding  on  the  trial  court  on  the  second  trial,  where  further  evidence  Is 
Introduced  changing  the  aspect  of  the  case,  and  making  such  issue  a 
question  for  the  Jury. 

2,  fiyXDERCB—ADMISSIONS. 

A  written  statement  by  the  makers  of  a  note  that  it  was  issued  by  them, 
and  was  good  commercial  paper,  and  "is  good  business  paper  for  value 
received,"  Is  admissible  in  an  action  on  the  note  to  contradict  the  payee's 
statement  that  he  gave  nothing  therefor,  and  that  the  note  had  Its  in« 
oeption  when  It  was  passed  from  him  to  the  indorsea 
8.  Coers— Extra  Allow aitcb. 

An  extra  allowance  of  costs  was  improperly  granted  on  plaintiff's  stip- 
ulation that  he  would  waive  the  same  if  defendants  did  not  appeal 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Thames  Loan  &  Trust  Company  against  Gteorge 
Hagemeyer  and  others.  From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendants  appeal.  Transferred  from 
First  to  Second  department.    Modified. 

Argued  before  GOODRICH,  P.  J.,  and  GULLBN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  0.  Beecher,  for  appellants. 
Alfred  J.  Taylor,  for  respondent. 

WnJARD  BARTLETT,  J.  On  a  previous  appeal  a  Judgment  In 
favor  of  the  plaintiff  was  reversed,  and  a  new  trial  was  ordered,  be- 
cause the  court  refused  to  charge  the  jury  that,  upon  the  uncontra- 
dicted evidence,  the  note  in  suit,  which  was  made  by  George  Hage- 
meyer &  Sons  to  William  H.  Chew,  had  its  inception  when  it  was 
sold  by  one  Ookefair  to  the  person  who  bought  it  for  the  plaintiff. 
Trust  Co.  V.  Hagemeyer,  17  App.  Div.  533,  45  N.  Y.  Supp.  594.  Upon 
the  trial  which  the  present  appeal  brings  up  for  review,  the  court 
was  requested  to  charge  the  same  proposition;  but  declined  to  do  so, 
and  this  refusal  is  assigned  as  error  in  the  first  point  of  the  appel- 
lants' brief.  Of  course,  it  would  have  been  erroneous  if  the  proof 
had  been  the  same  as  it  was  upon  the  first  trial;  but  there  was  ad- 
ditional evidence  of  great,  if  not  controlling,  significance.  There 
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was  the  written  declaration  of  the  makers  of  the  note,  a  few  weeks 
after  the  time  when  the  note  was  made,  expressly  stating  that  ''the 
paper  issued  by  ourselves  to  William  H.  Chew,  of  this  city,  is  good 
business  paper,  for  value  received."  This  was  an  admission  which 
authorized  the  jury  to  disregard  Chew's  statement  that  he  gave  noth- 
ing for  the  note,  and  to  find  that  it  really  had  its  inception  when  it 
passed  from  the  Hagemeyers  to  him.  The  admission  changed  the 
aspect  of  the  case  in  this  respect,  and  made  a  question  for  the  jury 
in  regard  to  the  inception  of  the  note,  which  it  would  have  been  im- 
proper for  the  trial  court  to  dispose  of  by  giving  the  desired  instruc- 
tion. 

The  declaration  which  we  have  mentioned  was  contained  in  a  let- 
ter from  the  Hagemeyers,  dated  November  19,  1894.  The  plaintiff 
put  in  another  letter,  written  by  them,  under  date  of  November  30, 
1894.  The  second  point  of  the  appellants  is  that  the  introduction  of 
these  letters  was  improper,  as  they  did  not  relate  to  the  note  in  suit, 
and  could  not  create  an  estoppel.  The  first  letter  apparently  refers 
to  all  paper  previously  issued  by  the  Hagemeyers  to  Chew,  and  would 
therefore  include  this  note;  while  we  think  that  the  letter  of  No- 
vember 30,  1894,  would  be  taken  by  almost  any  one  as  an  assurance 
that  all  the  notes  given  to  Chew  were  as  good  in  every  respect  as  the 
16,000  note  therein  specifically  mentioned.  Both  letters  were  com- 
petent and  relevant  as  admissions  by  the  parties  who  made  the  note 
in  suit,  independently  of  any  question  of  estoppel. 

After  the  rendition  of  the  verdict,  plaintifPs  counsel  moved  for  an 
extra  allowance,  stating  that  he  would  waive  any  allowance  granted, 
if  the  defendants  did  not  appeal.  "Upon  this  statement  and  stip- 
ulation," according  to  the  clerk's  minutes^  "the  court  granted  an 
extra  allowance  of  five  per  cent."  Of  course,  an  allowance  thus 
granted  cannot  be  allowed  to  stand.  The  practical  effect  of  the 
court's  action  was  to  impose  a  fine  of  {292.20  upon  the  defendants  for 
appealing  from  the  judgment.  The  propriety  of  granting  an  extra 
allowance  depends  upon  the  character  and  difficulty  of  the  case,  and 
the  power  ought  not  to  be  exercised  in  such  a  manner  as  to  constrain 
the  defeated  party  to  acquiesce  in  a  judgment  which  he  deems  erro- 
neous. 

The  amount  of  the  extra  allowance  must  be  deducted  from  the 
judgment,  which  is  otherwise  right,  and  should  be  affirmed  as  mod- 
ified, together  with  the  order  refusing  a  new  trial;  no  costs  of  this 
appeal  to  either  party.    All  concur. 


SWAN  V.  GOFP. 

(Supreme  Court,  AppeUate  DlYision,  Third  Department.    March  8,  1899.) 

L  Deeds— Reservatioks— Right  to  Cot  Ice. 

A  grantor  of  lands  adjoining  a  lake,  reserving  to  himself  '*the  right 
or  use  of  the  land  •  •  •  over  which  the  waters  may  flow  now  or 
hereafter/'  has  the  exclusive  right  to  ice  formed  on  water  on  land  over- 
flowed for  the  first  time  24  years  after  conveyance. 
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S.  8amb— Adyxrsb  Possession. 

Possession  by  the  grantee,  and  use  of  the  land  for  pasturing,  when  the 
waters  are  low»  are  not  hostile  and  adverse  to  the  grantor's  right  to  the 
use  of  the  land  when  overflown. 

Appeal  from  trial  tenn. 

Action  by  Alden  6.  Swan  against  Grovener  Qoff  to  recover  damages 
for  taking  ice  from  a  lake.  Judgment  for  defendant,  and  plaintifF 
appeals.     Beyersed. 

In  the  year  1857,  Daniel  T.  Stevens,  being  the  owner  of  a  large  tract  of 
land  In  the  county  of  Sullivan,  some  of  which  was  farming  or  timber  land, 
and  the  balance,  consisting  of  about  600  acres,  covered  by  the  waters  of 
Stevensville  Lake,  formed  by  damming  Mongaup  river,  which  flows  through 
said  tract,  conveyed,  by  a  deed  executed  by  himself  and  wife,  49.7  acres  on 
the  south  shore  of  the  lake  to  William  G.  Goft.  A  portion  of  the  land  thus 
conveyed  ran  into  and  was  covered  by  the  waters  of  the  lake.  The  deed  con- 
tained the  reservation  below  set  out  From  the  date  of  its  execution  to  the 
time  of  the  trespass  alleged  in  the  complaint,  William  G.  Goff,  or  his  wife, 
to  whom  he  subsequently  conveyed  said  premises,  remained  in  possession 
thereof,  except  as  such  possession  was  affected  by  the  reservation  referred 
to;  and  during  the  said  period  the  grantor  in  said  deed,  and  those  who  have 
succeeded  to  his  title,  have  been  in  enjoyment  of  the  reserved  right  to  overflow 
the  land  of  the  grantee.  In  the  year  1885,  DanieLT.  Stevens  executed  to  one 
Morria  D.  Stevens  a  deed  of  the  mill,  and  water  power,  and  all  lands  covered 
by  the  waters  of  the  lake,  and  the  latter  afterwards  conveyed  said  premises 
to  the  plaintiff.  In  January,  1896,  the  defendant,  under  authority  of  William 
G.  Goff,  took  and  carried  away  25  tons  of  the  ice  which  had  formed  on  that 
portion  of  the  waters  of  the  lake  overflowing  the  Goff  premises.  The  defend- 
ant, on  the  trial,  referring  to  the  place  where  the  ice  was  cut,  near  a  spring 
on  said  lot,  testified  that  the  summer  before  the  alleged  trespass  '*the  water 
was  down  low,  and  we  went  in  there,  and  took  out  a  quantity  of  hemlock 
logs.  We  got  out  a  great  deal  of  lumber  for  wood,  and  burned  it  up,  and 
cleared  it  out  •  •  •  If  I  remember  correctly,  we  cut  ice  3  or  4  rods  from 
the  shore,  and  Just  about  over  this  spring.  When  I  flrst  knew  the  pond, 
that  spring  was  not  covered  with  water.  It  was  a  large  spring,  and  now. 
when  the  pond  is  full,  the  spring  is  completely  covered.  That  spring  has 
been  covered  probably  15  years  or  more.  Before  that,  high  water  did  not 
overflow  that  spring."  It  appears  from  the  evidence  that  when  the  lake 
was  full  the  place  from  which  defendant  removed  the  ice  was  covered  with 
the  water  thereof,  and  this  condition  had  existed  for  15  years.  When  the 
lake  was  low,  the  water  receded  from  such  place,  and  ever  since  the  execu- 
tion of  the  deed  in  1857  the  grantee,  Goff,  and  his  family,  had  at  such  peri- 
ods used  the  land  at  the  spot  in  question  for  pasturing  and  other  purposes. 
The  plaintiff  brought  this  action  of  trespass  to  recover  damages  of  the  defend- 
ant for  the  taking  of  said  ice.  The  defendant  obtained  a  Judgment  in  the 
court  below,  and  the  plaintiff  brings  this  appeal. 

Argaed  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIK,  JJ. 

Alphena  Potts,  for  appellant 
W.  L.  TbomtOD,  for  respondent. 

PUTNAM,  J.  The  deed  from  Daniel  T.  Stevens  and  wife  to  Wil- 
liam O.  Qoft,  conveying  the  premises  on  which  the  defendant,  under 
authority  of  the  grantee,  cut  the  ice  in  question,  contained  the  fcdlow- 
ing  reservation:  '^The  first  party  forever  reserving  the  right  or  use 
of  the  land  adjoining  the  pond  over  which  the  waters  may  flow  now 
or  hereafter."  Under  this  provision  of  said  deed,  the  title  and  right 
to  the  possession  of  the  land  embraced  within  its  description  was 
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only  vested  in  the  grantee  subject  to  the  reservation  therein  to  the 
grantor, — "the  right  or  ose  of  the  land    •    •    ♦    over  which   the 
waters  may  flow  now  or  hereafter/'    The  right  of  the  grantee  to  the 
possession  of  snch  part  of  the  premises  conveyed  as  were  then   or 
might  thereafter  be  overflowed  by  the  waters  of  the  lake  was  subject 
to  the  superior  right  reserved  to  the  grantor.     That  right  evidently 
extended  to  the  high-wat»  line  of  the  lake.     The  reservation  not 
only  necessarily  gave  to  the  grantor  a  perpetual  right  of  flowage  over 
the  premises  described  in  the  deed  up  to  the  high-water  line,  bat  also 
reserved  to  him  the  right  to  the  use  of  the  land  over  which  the  waters 
did  then  or  should  thereafter  flow;  in  other  words,  the  possession  of 
such  land  when  covered  by  the  waters  at  the  lake.     Oar  attention 
has  been  called  to  several  authorities  which  hold  that  a  riparian  owner, 
vested  with  the  title  of  land  covered  with  the  water  erf  a  pond  of  a 
lower  proprietor,  has  a  right  to  a  reasonable  use  of  the  water  of 
such  pond  flowing  over  his  land;  and  also  the  right  to  cut  the  ice 
formed  thereon,  when  it  can  be  done  without  injury  to  the  owner  of 
the  pond.     Dodge  v.  Barry,  26  Hun,  246;  De  Baun  v.  Bean,  29  Hon, 
236;  Cummings  v.  Barrett,  10  Cush.  186;   Hazleton  v.  Webster,  20 
App.  Div.  177,  46  N.  T.  Supp.  922;  Bigelow  v.  Shaw,  65  Mich.  341,  32 
N.  W.  800.    It  will  be  observed,  however,  that  in  each  of  the  authori- 
ties referred  to  it  appeared  that  the  right  which  the  owner  of  the 
pond  had  to  overflow  the  land  of  the  riparian  owner  was  for  mill  par- 
poses  only,  and  hence  a  restricted  right;  those  authorities  determin- 
ing that  in  such  a  case  a  privilege  on  the  part  of  the  riparian  owner 
to  the  reasonable  use  of  the  water  on  his  land,  or  to  take  the  ice 
formed  from  such  water,  may  exist  when  such  jwivilege  can  be  exer- 
cised without  injury  to  the  mill  owner  below.     Ordinarily,  when  a 
riparian  owner  grants  to  a  lower  proprietor  on  a  stream  the  right  to 
flow  his  land  for  mill  purposes,  the  possession  of  the  land  thus  flowed 
remains  in  the  riparian  proprietor,  and  he  has  the  right,  as  held  by  the 
authorities  above  cited,  to  use  the  water  flowing  over  his  land,  or  the 
ice  formed  thereon,  in  any  way  that  will  not  produce  injury  to  the 
mill  owner.     But  in  this  case,  as  we  have  seen,  under  the  peculiar 
clause  contained  in  the  deed  of  1857  from  Stevens  to  GoflP,  the  grantee 
not  only  necessarily  reserved  to  himself  the  right  of  flowing  over 
the  land  conveyed,  but  the  right  and  use  of  the  land  itself,  when  and 
where  overflowed  by  the  water  of  the  lake;  in  other  words,  the  pos- 
session of  the  land  wh^i  and  where  ovei^owed.     The  authorities, 
therefore,  above  referred  to,  and  those  on  which  the  learned  counj«el 
for  the  respondent  rely,  are  not  applicable  to  this  case.     It  is  true 
that  under  the  provisions  of  the  deed  in  question  the  right  of  the 
parties  to  the  possession  of  the  land  on  the  shore  of  the  plaintiff's 
pond  was,  so  to  speak,  a  fluctuating  one.     When  the  waters  of  the 
lake  were  low,  and  the  place  where  the  ice  was  cut  not  overflowed,  we 
see  no  reason  to  doubt  that  the  grantee,  Qoff,  could  lawfully  use  the 
same  for  pasturage  or  other  purposes,  as  it  appears  that  he  has  done 
ever  since  the  conveyance  to  him  in  1857.    Such  use  and  possession 
of  the  land  when  the  waters  of  the  lake  were  low,  however,  should 
not  be  deemed  hostile  or  adverse  to  the  superior  right  of  the  plaintiff 
and  his  predecessors  in  title  when  the  lake  was  full  to  flow  said  land, 
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and,  when  thus  overflown,  to  have  the  use  and  possession  thereof. 
In  high  water,  when  the  place  in  question  was  covered  by,  and  formed 
a  part  of,  the  lake,  by  the  express  reservation  in  said  deed,  not  onlj 
the  lake,  but  the  use  of  the  land  thereunder,  was  in  the  plaintiff  or 
his  predecessors  in  title.  When  the  defendant  cut  the  ice,  he  took 
it  from  the  plaintiff's  premises,  the  latter  by  the  terms  of  the  convey- 
ance having  the  use  of  the  land  over  which  the  waters  of  said  pond 
flowed.  There  is  a  dear  distinction  between  this  case  and  those 
where  the  owner  of  a  pond  has  a  right  to  overflow  the  land  of  a 
rix>arian  owner  for  milling  purposes  alone.  Under  the  reservation 
contained  in  the  deed  fvosa  Stevens  to  Goff,  the  plaintiff,  as  successor 
to  the  titie  of  the  grantor,  possessed  the  right  to  maintain  the  pond 
in  question  for  any  purpose.  He  could  use  it  for  boating  or  for 
skating  purposes;  as  a  flah  or  an  ice  pond.  He  was  clearly  entitied 
to  the  use  of  every  part  of  it.  We  see  no  reason  to  doubt  but  that  he 
could  prevent  others  from  access  to  its  waters.  He  had  a  right  to 
cut  and  sell  the  ice  formed  at  the  place  where  the  defendant  took 
the  ice  in  questioa  By  the  terms  of  the  conveyance,  he  was  in  pos- 
session of  such  place  when  the  defendant  took  the  ice,  and  of  every 
other  part  of  the  lake. 

Our  conclusion  is  that  the  judgment  should  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event.    All  concur. 


SUI.LIVAN  V.  SULLIVAN. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  14,  1899.) 

TBUSTfi—TESTAMBNTAKT  DISPOSITION. 

Deposit  of  a  fund  in  bank  payable  to  the  depositor,  or,  in  case  of  his 
death  without  withdrawing  it,  to  another,  does  not  create  a  trust  in  favor 
of  the  other,  the  title  to  the  fund  not  being  transferred  to  the  beneficiary» 
nor  retained  by  the  depositor  as  trustee. 

Appeal  from  trial  term. 

Action  by  Patrick  B.  Sullivan,  as  administrator,  etc.,  against 
Catherine  Sullivan.  There  was  a  judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERBICK,  PUT- 
NAM, and  MERWIN,  JJ. 

King  ft  Chamberlain  (Burton  S.  Chamberlain,  of  counsel),  for  ap- 
pellant. 

Reynolds,  Stanchfield  ft  Collin  (Richard  H.  Thurston,  of  counsel),  for 
respondent. 

PXJiaiAM,  J.    On  the  10th  day  of  October,  1892,  the  plaintiflPs 
intestate,  Catherine  Sullivan,  deposited  with  the  Chemung  Canal 
Bank  the  sum  of  f 2,000,  receiving  a  certificate  of  deposit  therefor,  of 
which  the  following  is  a  copy: 
"2,000.  Chemung  Canal  Bank. 

Elmira,  N.  Y..  Oct.  10th.  1892. 

"Catherine  Sullivan  has  deposited  In  this  bank  two  thousand  dollars,  pay* 
able  one  day  after  date  to  the  order  of  herself,  (h*,  In  case  of  her  death,  to  her 
niece,  Catherine  Sullivan,  of  Utica,  upon  return  of  this  certificate,  with  interest 
at  three  per  cent  per  annum,  IX  held  six  months.    Not  subject  to  check.     ^n]c> 
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She  remained  in  possession  of  said  certificate  until  her  death,  on  the 
8th  day  of  February,  18d3,  and  after  her  decease  it  was  found  among 
her  papers.  An  intent  on  the  part  of  the  deceased  to  have  the  cer- 
tificate so  drawn  that,  in  case  of  her  death  without  having  used  the 
deposit,  it  could  be  drawn  by  her  said  niece,  was  shown  by  oral  testi- 
mony. Hiis  action  was  brought  by  Mrs.  Sullivan's  administrator  to 
recover  said  deposit,  the  defendant,  Catherine  Sullivan,  claiming  that 
the  effect  of  the  transaction  was  to  create  a  trust  in  her  favor  for  the 
said  {2,000  and  interest  The  trial  judge  found  against  said  conten- 
tion, and  the  defendant  has  appealed  to  this  court. 

While  the  question  submitted  to  us,  under  the  authorities,  is  not 
entirely  free  from  doubt,  I  am  inclined  to  agree  with  the  conclusion 
reached  by  the  trial  judge.  In  Martin  v.  Funk,  75  X.  Y.  134,  where 
a  deposit  was  made  in  a  savings  bank  by  one  to  her  own  credit,  in 
trust  for  another,  the  trust  was  upheld  on  the  ground  that  the  deposit 
was  in  fact  a  transfer  of  the  title  of  the  fund  ftom  the  depositor  indi- 
vidually to  himself  as  trustee.     In  that  case  it  was  said: 

*'The  act  constituting  the  transfer  must  be  consummated,  and  not  remain  in- 
complete, or  rest  in  mere  intention,  and  this  is  the  rule  whether  the  gift  is 
by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third  person,  or  hi 
creating  the  donor  himself  a  trustee.  Bnough  must  be  done  to  pass  the  title, 
although,  when  a  trust  is  declared,  whether  In  a  third  person  or  the  donor,  it 
is  not  essential  that  the  propeity  should  be  actually  possessed  by  the  cestui 
que  trust,  nor  is  it  even  essential  that  the  latter  should  be  Informed  of  the 
trust" 

In  Beaver  v.  Beaver,  117  N.  Y.  429,  22  N.  E.  941,  the  f oUowing  lan- 
guage was  used  in  the  opinion: 

"But  delivery  by  the  donor,  either  actual  or  constructive,  operating  to 
devest  the  donor  of  possession  of  and  dominion  over  the  thing,  Is  a  constant 
and  essential  factor  in  every  transaction  which  takes  effect  as  a  completed 
gift  Anything  short  of  this  strips  It  of  the  quality  of  completeness  which 
distinguishes  an  intention  to  grlve.  which  abne  amounts  to  nothing,  from  the 
consummated  act,  which  changes  the  title.  The  intention  to  give  Is  often 
established  by  most  satisfactory  evidence,  although  the  gift  fails.** 

Where  a  trust  is  attempted  to  be  created  for  the  benefit  of  a  donee, 
a  transfer  of  the  title  of  the  property  affected,  or  of  some  interest 
therein,  and  a  delivery  thereof  to  the  trustee,  is  essential  to  the 
validity  of  the  trust. 

In  Martin  v.  Funk,  supra,  the  deposit  and  the  possession  of  it  were 
transferred  from  the  donor  as  an  individual  to  himself  as  trustee  for 
the  donee 

In  Von  Hesse  v.  MacKaye,  136  N.  Y.  114,  32  N.  E.  615,  Davis  v. 
Ney,  125  Mass.  590,  and  Rosenburg  v.  Bosenburg,  40  Hun,  91,  cited 
by  counsel  for  the  appellant,  the  title  of  the  property  affected  by  the 
trust,  and  the  possession  thereof,  passed  at  once  from  the  donor  to 
the  trustee  for  the  benefit  of  the  cestui  que  trust.  While  it  is  true 
that  it  has  been  held  that  a  power  of  revocation  reserved  to  the  donor 
does  not  affect  the  validity  of  such  a  trust, — ^Von  Hesse  v.  MacKaye, 
Davis  V.  Ney,  and  Bosenburg  v.  Rosenburg,  supra, — ^nevertheless,  a 
present  transfer  of  the  title  of  the  property  affected,  and  a  delivery  of 
the  possession  thereof  to  the  trustee,  are  essential.  In  this  case  the 
deposit  by  plaintiff's  intestate  in  the  Chemung  Oanal  Bank  did  not 
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pass  the  title  to  the  fund  to  the  defendant,  or  to  a  trustee  for  the 
benefit  of  the  defendant.  Such  deposit  created  the  relation  of  credit- 
or and  debtor  between  the  depositor  and  the  bank.  The  fund  re- 
mained the  property  and  under  the  absolute  control  of  the  former. 
To  have  the  effect  of  creating  a  trust  in  favor  of  the  defendant,  the 
contract  between  Mrs.  Sullivan  and  the  bank  should,  at  the  time  of  its 
execution,  have  devested  the  former  of  title  to  the  fund,  or  of  some 
interest  therein,  and  vested  fioich  interest  in  the  defendant.  Such  was 
not  the  effect  of  the  certificate.  The  clause  in  the  certificate  for  the 
benefit  of  the  defendant  could  not  take  effect  until  after  the  death  of 
Mrs.  Sullivan.  The  latter  did  not  devest  herself  of  control  over  the 
fund  during  her  lifetime.  She  could  use  it  or  withdraw  it.  She  did 
not,  by  her  contract  with  the  bank,  devest  herself  of  the  possession, 
absolute  control,  or  title  to  said  fund.  To  create  a  valid  trust  in 
favor  ot  the  defendant,  the  certificate  should  have  priven  to  her,  or  a 
trustee  for  her,  a  vested  interest  in  the  deposit,  created  at  the  time, — 
a  title  to  the  deposit,  or  of  some  interest  therein.  As  it  was,  such 
interest  as  was  attempted  to  be  given  to  the  defendant  under  the 
certificate  was  only  to  take  effect  after  the  death  of  the  donor,  and 
hence  was  testamentary  in  its  character.  Mrs.  Sullivan  remained 
in  the  i)osses8ion  of  the  certificate,  and  retained  the  title  to  the  de- 
posit, and  there  was  no  present  transfer  thereof  to  or  for  the  defend- 
ant If  the  contract  between  Mrs.  Sullivan  and  the  bank  had  pro- 
vided that  the  deceased  might  receive  the  interest  on  the  fund  during 
her  life,  and  the  defendant,  after  her  death,  the  remainder,  thus  vest- 
ing in  the  latter,  by  the  terms  of  the  contract,  a  certain  interest  in  the 
deposit,  the  trust  might  have  been  valid  (see  Young  v.  Young,  80  N.  Y. 
431);  or  if  the  certificate  had  provided  that  the  sum  deposited  should 
be  payable  to  deceased  or  the  defendant  (^icElroy  v.  Bank,  8  App. 
Div.  192,  40  N.  Y.  Supp.  340),  or  to  deceased  and  the  defendant 
(Mack  V.  Bank,  50  Hun,  477,  3  N.  Y.  Supp.  441).  Under  the  facts  ap- 
pearing in  the  two  cases  last  cited,  by  the  contract  entered  into  when 
the  fund  was  deposited  an  equal  undivided  interest  therein  was  at 
oDce  created  in  favor  of  the  donee. 

In  Qilman  v.  McArdle,  99  N.  Y.  452,  2  N.  E.  464,  it  was  said: 

"It  is  only  with  respect  to  dispositions  of  property  whlcli  are  not  to  have 
any  effect  except  upon  the  death  of  the  owner,  and  are  revocable,  that  he  is 
ooDfined  to  a  wUl.  If  they  operate  in  prsosenti.  they  may  be  valid  as  con- 
tracts, although  they  are  not  to  be  carried  into  execution  until  after  the 
death  of  the  party  malcing  them,  or  are  contingent  upon  the  survivorship  of 
another." 

In  that  case  a  present  transfer  of  property  to  a  trustee  for  the 
benefit  of  cestuis  que  trustent  was  held  valid.  It  might  have  been 
valid,  under  authorities  above  cited,  had  there  been  reserved  a  power 
of  revocation,  but  under  the  holding  of  the  court  it  would  not  have 
been  enforceable  had  the  defendant  attempted  a  disposition  of  the 
property  in  question  which  was  not  to  have  any  effect  except  upon 
the  death  of  the  donor.  In  this  case  the  provision  in  the  contract 
between  Mrs.  Sullivan  and  the  bank  in  favor  of  the  defendant  was  not 
to  have  any  effect  except  upon  the  death  of  the  donor,  and  hence, 
under  the  doctrine  suggested  in  the  authority  last  cited,  is  not  en- 
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forceable.  It  would  be  an  almost  endless  task  to  attempt  a  review 
of  the  many  authorities  bearing  on  the  question  involved  in  this  case, 
and  such  review  would  serve  no  useful  purpose.  I  have  examined 
the  greater  part  of  those  authorities,  and>  after  a  careful  consideration 
of  the  case,  I  reach  the  conclusion,  although  with  some  hesitation,  that 
the  case  was  prt^^erly  disposed  of  by  the  court  below,  and  that  the 
judgment  should  be  affirmed. 

Judgment  afflnned,  with  cotts.    AU  concur. 


BIERSOHBNK  V.  KING  et  ux. 
(Supreme  Court,  Appellate  DivlBlon,  Second  Department    March  7, 1899.) 

MBCH4HIC8'  LiSHS— KHFOBOKMEXT— PaBTIBS. 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien  executed  by  a 
husband  alleged  that  the  husband,  to  fraudulently  hhider  the  collection 
of  his  daim,  conveyed  the  premises,  and  his  grantee  conreyed  them  to 
grantor's  wife,  and  prajred  a  personal  judgment  against  aU  parties.  Held, 
that  the  grantee  was  not  a  necessary  party,  since  be  devested  himself 
of  title  by  bis  conveyance,  and  no  personal  claim  was  made  against  him. 

Appeal  from  special  term,  Kings  county. 

Action  by  Charlotte  M.  Bierschenk  against  Tlomas  B.  King  and 
another.  Prom  interlocutory  judgments  sustaining  demurrers  to 
the  complaint,  complainant  appeals.     Reyersed. 

Argued  before  GOODRICH,  P.  J.,  and  CDUiEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Theodore  B.  Gates,  for  appellant. 

Henry  Cooper,  for  respondent  Mary  T,  C.  King. 

GOODRICH,  P.  J.  The  action  is  brought  for  the  foreclosure  of  a 
mechanic's  lien  against  premises  formerly  owned  by  the  defendant 
Thomas  B.  King,  and  th^'eaf ter  conveyed  by  him  to  ooe  H.  0.  Bailey, 
who  conveyed  them  to  the  defendant  Mary  T.  C.  King,  the  wife  of 
Thomas.  The  demurrers  raise  the  question  whether  Bailey  is  a 
necessary  party.  The  primary  object  of  a  suit  of  this  character  is 
to  enforce  a  lien  against  the  premises.  All  persons  having  an  inter- 
est therein,  and  only  such,  are  necessary  partiea  The  complaint  al- 
leges that,  after  the  plaintifiTs  work  was  performed,  the  defendants, 
with  the  fraudulent  intent  to  embarrass,  hinder,  and  d^ay  the  plaintiff 
in  the  collection  of  the  money  due  to  her,  conveyed  the  premises  to 
Bailey,  and  that  he  on  the  same  day  reconveyed  them  to  the  wife, 
and  that  such  conveyances  are  fraudulent  and  void  as  against  the 
plaintiff,  and  coniititute  no  bar  or  defense  to  her  lien,  ^e  prayer 
for  judgment  is  that  the  plaintiff  be  adjudged  to  have  a  valid  lien  on 
the  premises,  and  that  the  same  be  sold,  and,  if  it  shall  be  adjudged 
that  the  plaintiff  has  no  lien,  that  she  shall  have  a  judgment  against 
the  defendants  personally.  As  the  demurrers  are  to  ^e  entire  com- 
plaint,  they  cannot  be  sustained,  provided  there  is  any  cause  of  action 
in  the  complaint  against  eith^  of  the  defendants.  There  is  such  a 
cause  of  action  as  against  the  husband,  even  if  there  is  no  lien  upon 
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the  premises,  as  the  statute  in  express  tenns  provides  tbat  in  such 
an  action,  if  the  plaintiff  fail  to  establish  a  valid  lien,  he  may  never- 
theless recover  a  judgment  against  the  parties  for  such  sums  as  may 
appear  to  be  due  to  him,  and  which  he  might  recover  in  an  action  upon 
a  contract  against  such  party.  3  fiev.  St.  (9th  Ed.)  p.  2643,  §  16.  The 
Code  of  Civil  Procedure  (section  447)  provides  that  any  person  may  be 
made  defendant  who  has  or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary  party  for  the  complete 
determination  or  settlement  of  a  question  involved  therein.  'Bie 
question  is  not  whether  a  person  charged  with  a  fraud  resulting  in 
injury  to  the  plaintiff,  and  against  whom  a  judgmB&t  is  demanded, 
must  be  made  a  party;  nor  whether  such  a  person  could  not,  on  his 
motion,  be  made  a  party  to  protect  himself.  The  question  is  simply 
whether  Bailey  has,  or  claims  to  have,  any  interest  in  the  controversy, 
or  in  a  personal  judgment  against  either  of  the  defendants.  It  is 
clear  that  as  he  has  devested  himself  of  the  title  by  his  conveyance 
to  the  wife,  and  no  personal  claim  is  made  against  him,  he  cannot 
be  said  to  have  any  interest  in  the  prenises,  and  the  controverary  is 
solely  whether  the  plaintiff  has  a  lien  on  them.  The  complaint  does 
not  specifically  allege  that  Bailey  was  guilty  of  fraud  in  the  convey- 
ance to  the  wife,  although  it  does  allege  that  the  conveyances  were 
made  without  consideration,  and  are  fraudulent  and  vmd  as  against 
the  plaintiff. 

The  learned  justice  at  special  term  sustained  the  demurrers  on  the 
authority  of  Martin  v.  Walker,  12  Hun,  46,  and  Bank  v.  Yuengling, 
58  Hun,  474,  12  N.  Y.  Supp.  762.  As  these  cases  are  clearly  distin- 
guished in  the  concurring  opinion  of  Mr.  Justice  CULLEN,  I  do  not 
consider  it  needful  to  refer  to  them. 

The  interlocutory  judgments  should  be  reversed,  and  judgments  di- 
rected for  the  plaintiff  on  the  demurrers,  with  costs,  with  leave  to  the 
defendants  to  vrithdraw  demnrrers  and  serve  answers  on  payment  of 
the  costs  of  one  demurrer  and  of  this  appeal.     All  concur.  . 

CULLEN,  J.  (concurring).  This  action  was  brought  to  foreclose 
a  mechanic's  lien,  and  to  declare  a  conveyance  from  the  defendant 
Thomas  B.  King  to  one  Bailey,  and  from  Bailey  to  the  defendant  Mary 
T.  C.  King,  the  wife  of  Thomas,  as  void  as  against  the  plaintiff's  lien. 
The  defendants  demurred  on  the  ground  that  Bailey,  the  conduit  from 
the  husband  to  the  wife,  was  a  necessary  party  to  the  action.  The 
special  term  upheld  the  demurrer,  and  from  the  judgment  entered  on 
that  decision  this  appeal  is  taken.  The  learned  judge  below  placed 
his  decision  on  the  ground  that  a  party  to  an  alleged  fraudulent  con- 
veyance, though  he  has  parted  with  his  interest  in  the  property,  is 
a  necessary  party  in  an  action  to  set  aside  the  conveyance  as  fraudu- 
lent, and  cited  Martin  v.  Walker,  12  Hun,  46,  and  Bank  v.  Yuengling, 
68  Hun,  474,  12  N.  Y.  Supp^  762,  as  supporting  the  proposition.  Hhe 
counsel  for  the  respondents  on  this  appeal  justifies  the  decision  of 
the  special  term  on  the  analogy  between  the  present  action  and  a 
judgment  creditor's  action,  respecting  which  it  is  claimed  it  is  settled 
by  authority  that  the  judgment  debtor  must  be  made  a  party.  Id 
Martin  v.  Walker,  supra,  Judge  Daniels  did  say  that  the  conduit 
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through  whom  the  fraudulent  transfer  had  been  made  was  a  neces- 
sary party  to  the  action.  His  statement  was  simply  a  passing  com- 
ment, wholly  obiter,  and  neither  authority  nor  reason  was  given. 
Bank  v.  Yuengling,  supra,  is  not  in  point,  for  there  affirmative  relief 
was  sought  against  the  corporation,  which  was  not  made  a  party  to 
the  action.  In  a  creditors'  bill,  strictly  of  that  character,  a  judgment 
debtor  is  a  necessary  party.  Such  an  action  seeks  to  reach  equitable 
assets  of  the  debtor  not  subject  to  levy  on  execution  and  properly 
held  in  trust.  Such  property  is  still  the  property  of  the  judgment 
debtor,  and,  in  determining  what  any  third  person  may  have  for  the 
benefit  of  the  debtor,  it  may  well  be  that  his  presence  in  the  action 
is  necessary  to  show  that  the  accounting  or  determination  shall  con- 
clude him,  as  well  as  the  third  party  holding  the  fund.  But  this 
rule  is  not  apfdicable  where  the  only  relief  is  to  set  aside  a  fraudulent 
conveyance.  This  was  so  held  by  the  elder  Judge  Brown  in  Spicer 
V.  Hunter,  14  Abb.  Prac.  4.  The  same  doctrine  is  asserted  in  Pox 
V.  Moyer,  54  N.  Y.  125.  It  is  true  the  assertion  is  obiter,  but  the  rea- 
son for  the  proposition  is  clearly  stated  by  a  most  able  judge: 

"The  conveyance  was  good,  as  between  the  parties  thereto;  and  hence  no 
one  had  any  interest  to  defend  this  suit  but  the  defendant,  and  he  was,  there- 
fore, the  only  proper  party  defendant" 

While  the  case,  therefore,  may  not  be  an  authority,  the  reasoning 
of  Judge  Earl  seems  unanswerable.  The  same  rule  has  been  held  in 
the  supreme  court  of  the  United  States.  Buffington  v.  Harvey,  95 
TJ.  S.  99,  was  an  action  by  an  assignee  in  bankruptcy  to  set  aside  a 
conveyance  alleged  to  have  been  made  by  the  bankrupt  in  fraud  of 
his  creditors.*  It  was  held  that  the  bankrupt  was  not  a  necessary 
party  to  the  action.     Judge  Bradley  said: 

"The  appellant  also  Insists  that  the  original  bill  was  defective  for  want  of 
parties.— in  not  making  the  bankrupt  a  party.  This  objection  is  not  even 
made  in  the  biU  of  review,  and  was  not  made  in  the  original  cause:  and. 
if  it  had  been  made,  in  our  judgment  it  would  not  have  been  a  valid  objec- 
tion. The  bankrupt  had  no  interest  to  be  affected,  except  what  was  repre- 
sented by  his  assignee  in  bankruptcy,  who  brought  the  suit.  As  to  the  bank- 
rupt himself,  the  conveyance  was  good.  If  set  aside.  It  could  only  benefit 
his  creditors.    He  could  not  gain  or  lose,  whichever  way  it  might  be  decided.*' 

The  latest  case  on  this  subject  (Bank  v.  Shuler,  153  N.  Y.  163,  47 
N.  E.  262),  while  still  adhering  to  the  old  doctrine  of  the  necessity 
of  making  the  judgment  debtor  a  party  to  a  creditors'  bill,  seems  to 
recognize  the  exception  to  the  rule  in  cases  where  the  plaintiff  has 
a  lien  on  the  property,  and  seeks  only  to  remove  fraudulent  obstruc- 
tion. In  Wait,  Fraud.  Conv.  §  129,*  there  will  be  found  a  very  full 
discussion  of  this  question,  and  all  the  authorities  are  there  collated. 
We  agree  with  Mr.  Wait: 

"The  best  reasoning  of  the  authorities  seems  to  establish  the  rule  that  the 
debtor's  presence  as  a  defendant  is  superfluous  in  suits  brought  against  fraud- 
ulent alienees  to  annul  specific  covinous  conveyances." 

This  is  at  least  equally  true  of  one  who  has  been  only  an  inter- 
mediary, and  has  no  present  interest  in  the  property.  The  plaintiff's 
suit,  so  far  as  the  branch  of  it  under  discussion  is  concerned,  is  simply 
an  actioh  to  set  aside  a  fraudulent  obstruction  to  her  lien. 
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ORUIKSHANK  ▼.  CRUIKSHANK. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  14^  1899.) 

VXBDIGT—CORBSCTIOK  BY  THB  COURT. 

The  intention  of  the  jury  being  clear  in  their  answer  "not  proven"  to 
the  issue  defendant's  adultery,  under  the  authority  given  it  by  Code  Civ. 
Proc.  i  723,  to  make  the  verdict  conform  to  such  intention,  may  change 
the  answer  to  "No." 

Appeal  from  trial  term,  Kings  county. 

Action  by  Mand  Cruikshank  against  William  J.  Cruikshank. 
There  was  a  verdict  for  defendant,  and,  from  an  order  denying  a 
motion  for  new  trial,  plaintiff  appeals.    AflSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Vernon  M.  Dayis  (Almet  R.  Latson,  on  the  brief),  for  appellant 
James  G.  Cropsey,  for  reefpondent. 

WOODWARD,  J.  This  is  an  action  for  divorce,  and  at  the  trial 
13  issues  were  submitted  to  the  jury,  the  court  charging  that,  unless 
the  party  on  whom  rested  the  burden  of  proof  of  adultery  had  proved 
it,  the  answer  to  the  questions  should  be,  "No."  The  jury,  after 
being  out  nearly  a  full  day,  brought  in  a  verdict,  in  which  12  of  the 
issues  were  answered,  ^^o,"  while  the  other  was  answered,  "Not 
proven."  Gounsed  for  defendant,  immediately  after  the  verdict  was 
read,  and  before  the  jury  was  discharged,  asked  the  court  to  direct 
the  entry  of  the  verdict,  and  answer  of  the  jury  to  the-flfth  question 
as  *^o,"  on  the  ground  that  the  words  "Not  proven"  were  equivalent 
to  that.  The  court  said  that  it  had  charged  that,  unless  the  party 
upon  whom  the  burden  of  proof  was  to  establish  adultery  had  proved 
it,  the  answer  to  the  question  should  be,  "No,"  and  that  that  was 
what  the  court  understood  the  jury  to  mean  by  its  answer,  and 
stated  that,  if  the  court  misunderstood  the  jury  in  its  conception  of 
the  verdict,  it  desired  to  be  corrected.  The  jury  made  no  response, 
and  the  court  then  directed  the  verdict  to  be  recorded  as  "No,"  to 
w*hich  the  plaintiff  excepted.  Plaintiff  then  moved  to  set  aside  the 
verdict,  and  for  a  new  trial,  upon  the  ground  that  the  answer  '^ot 
proven,"  which  was  given  by  the  jury,  constituted  a  mistrial  by  the 
jury.  The  trial  court  reserved  its  decision  upon  this  motion,  and 
affidavits  were  afterwards  submitted  from  each  of  the  jurors,  in 
which  it  was  stated  that  the  change  in  wording  of  the  verdict  was 
satisfactory  to  all  of  the  jurors,  and  that  it  expressed  their  true  in- 
tent and  verdict.  It  was  further  stated  that,  before  the  answer  "Not 
proven"  was  written  down  in  the  jury  room,  the  jury  had  agreed  that 
if  it  was  decided  by  the  court  to  be  improper  in  form,  that  the  an- 
swer "No"  should  be  substituted  in  its  place;  and  that  the  recording 
of  their  verdict  as  *^o"  correctly  expressed  the  intention  and  pur- 
pose of  the  jury. 

In  the  case  of  Hodgkins  v.  Mead,  119  N.  Y.  166,  23  N.  E.  559,  where 
the  jury  had  omitted  to  include  in  its  verdict  the  amount  due,  simply 
finding  a  "verdict  for  the  plaintiff,*'  the  court  permitted  an  amend- 
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ment  of  the  verdict  after  the  discharge  of  the  jury,  npon  their  aflS- 
davits  that  they  had  intended  to  allow  the  plaintiff  the  full  amount 
of  his  claim;  and  this  action  on  the  part  of  the  trial  court  was  sus- 
tained on  appeal.    In  this  case  the  court  say: 

"In  following  rules  of  practice,  for  the  due  and  orderly  administration  of 
the  law,  care  should  be  taken  that  justice  Is  not  smothered  by  a  too  slavish 
adherence  to  the  mere  forms  and  technicalities  of  procedure." 

In  the  case  at  bar  it  is  conceded  that  the  court  might  have  di- 
rected the  jury  to  retire  and  bring  in  a  verdict  in  harmony  with  the 
charge;  and,  unless  we  are  to  smother  justice  with  a  "too  slavish 
adherence  to  the  mere  forms  and  technicalities  of  procedure,"  it 
would  be  difficult  to  suggest  a  reason  why  the  order  in  this  case 
should  be  reversed. 
As  was  said  in  the  case  of  Hodgkins  v.  Mead,  supra: 
"Where  the  conceded  facts  are  such  as  this  case  shows,  I  am  quite  certain 
that  no  bad  precedent  can  be  adduced  from  the  court  interfering  to  aid  a  ver- 
diet  in  regard  to  the  meaning  of  which  there  cannot,  upon  the  facts,  be  room 
for  two  opinions," 

The  burden  of  proving  adultery  was  upon  the  plaintiff.  The  Jury 
found  that  the  fact  of  adultery  was  not  proven.  This  was  clearly 
equivalent  to  answering  the  isaue  by  ^^No,"  and  the  trial  court  was  en- 
tirely justified  in  so  construing  the  answer;  especially  so  as  this 
construction  was  put  upon  the  words  in  the  presence  of  the  jury, 
with  a  request  to  be  corrected  if  it  did  not  express  the  tme  verdict. 
iSee  Brigg  v.  Hilton,  99  N.  Y.  517,  531,  3  N.  E.  51. 

The  affidavits  of  the  members  of  the  jury  did  not  contradict  or 
impeach  the  verdict  in  any  sense.  They  merely  served  to  make  cer- 
tain what  was  already  sufficiently  obvious, — that  the  jury  intended 
to  find  that,  under  the  evidence,  the  defendant  was  not  guilty  of  the 
adultery  covered  by  the  fifth  issue.  Whether  this  conclusion  was 
stated  by  the  use  of  the  word  "No,"  or  by  the  words  **Not  proven/' 
is  of  no  material  importance,  so  long  as  the  verdict  was  made  to 
express  the  fact  agreed  upon  by  the  jury.  The  only  effect  of  the 
affidavits  is  to  fortify  the  learned  trial  court  in  a  conclusion  which 
could  hardly  have  been  different.  It  was  clearly  not  error  to  re- 
ceive them  for  the  purpose  of  determining  the  real  intent  of  the  jurv. 
Dalrymple  v.  Williams,  63  N.  Y.  36L  . 

We  are  clearly  of  opinion,  and  the  authorities  are  in  accord,  that 
the  learned  trial  court  was  authorized  by  section  723  of  the  Code  of 
Civil  Procedure,  in  correcting  the  wording  of  the  verdict  without 
changing  its  intent  or  scope.  Lowenstein  v.  Lombard,  Ayres  &  Co., 
2  App.  Div.  610, 38  N.  Y.  Supp.  33;  Humphreys  v.  Borough  of  Woods- 
town  (N.  J.  Err.  &  App.)  7  Atl.  301;  Petrie  v.  Hannay,  3  Term  R  418; 
McMahan  v.  McMahan,  13  Pa.  St.  380.  "The  rule  is  well  settled/- 
say  the  court  in  the  case  of  Segelke  v.  Finan,  48  Hun,  310, 1 N.  Y.  Supp. 
381,  "that  where  the  findings  of  a  jury  are  free  from  ambiguity,  and 
their  intentions  clear,  the  court  has  a  right  to  make  the  verdict  con- 
form therewith." 

The  order  appealed  from  should  be  affirmed,  with  costs.  All  con- 
cur. 
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GUMMINGS  V.  VILLAGE  OF  NEW  ROGHELLB. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  14,   1899.) 

1.  Defective  Cross  Walks— Injury  to  Pedestrian— Contributory  Kegli- 

OBNCE. 

It  cannot,  as  matter  of  law,  be  said  that  a  stranger,  slowly  going  over 
a  cross  walk,  which  she  had  been  over  before  but  once,  which  was  a 
few  minutes  before,  when  wallvlng  in  the  opposite  direction,  behind 
some  other  persons,  wlio  had  not  discovered  the  defect,  was  guilty  of  con- 
tributory negligence,  though  in  the  daytime  she  stepped  into  a  channel 
worn  in  the  pavement,  and  somewhat  obvious,  extending  under  the  end 
of  a  stone  used  in  the  construction  of  the  walk,  and  was  thrown. 

2.  Same— Question  for  Jury. 

Whether  a  village  was  negligent  as  to  a  defect  in  a  cross  walk, 
which  had  existed  for  six  months,  caused  by  the  action  of  the  water  on 
stone  refuse,  with  which  the  part  formerly  occupied  by  tracks  of  a  street 
railroad  had  been  filled,  and  in  which  others  had  tripped  before  plaintiff 
waa  injured  there,  while  conducting  herself  In  a  reasonably  prudent 
manner,  is  a  question  for  the  jury. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Margaret  Cummings  against  the  village  of  New  Rochelle 
for  injury  received  from  a  defective  cross  walk.  From  a  judgment 
for  plaintifF,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Afflnned. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

J.  Addison  Toung,  toe  appellant. 
Isaac  N.  Mills,  for  respondent. 

WOODWARD,  J.  The  law  is  too  well  established  in  this  state 
to  require  the  citing  of  authorities  that,  in  an  action  for  personal  in- 
juries based  on  negligence  of  the  defendant,  the  absence  of  negligence 
on  the  part  of  the  plaintiff,  contributing  to  the  injury,  must  be  af- 
flrmatively  shown  by  the  plaintiff,  either  by  direct  proof  or  by  cir- 
cumstances, and  that  no  presumption  arises  from  the  mere  happening 
of  an  injury,  and  proof  of  negligence  on  the  part  of  the  defendant, 
that  the  plaintiff  was  free  from  blame.  There  are,  however,  many 
cases  in  which  the  aflSrmative  evidence  in  support  of  the  lack  of  con- 
tributory negligence  is  necessarily  limited,  and  the  conclusion  grows 
out  of  tiie  circumstances  in  which  the  accident  occurs,  rather  than 
from  any  direct  and  positive  evidence.  This  is  clearly  recognized  in 
the  case  of  Weston  v.  Qty  of  Troy,  139  N.  Y.  281,  34  N.  E.  780,  whero 
the  court,  after  calling  attention  to  the  fact  that  "there  is  no  shred 
of  evidence  as  to  the  exercise  by  the  plaintiff  of  any  care  on  the 
occasion,''  say: 

**If  the  plaintiff  did  not  discover  the  ridge,  and  passed  along  relying  upon 
the  walk  being  safe,  or  supposing,  if  she  saw  the  ridge,  that  It  was  made  by 
compacted  snow,  and  not  by  ice,  these  and  other  circumstances  might  have 
been  shown  to  meet  the  burden  the  law  places  upon  a  plaintiff  suing  for  neg- 
ligence, of  being  herself  free  from  fault." 

Id  the  case  at  bar^  the  plaintiff,  in  company  with  three  other  ladies, 
had,  shortly  before  the  accident  complained  of,  passed  over  the  de- 
fective cross  walk,  without  their  attention  being  called  to  the  fact 
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that  it  was  defective.  Shortly  afterwards  the  plaintiff,  separating 
from  her  companions,  retraced  her  steps  to  meet  some  friends  at  a 
point  farther  along  the  highway,  and,  in  passing  over  the  cross  walk, 
walking,  as  she  testifies,  slowly,  she  caught  her  toe  in  the  defective 
place  in  the  cross  walk,  and  fell,  sustaining  injuries,  for  which  she 
now  seeks  to  recover. 

It  appears  from  the  evidence  that,  at  some  time  previous  to  the 
accident,  there  had  been  a  single-track  street  railroad  in  what  is 
known  as  'Depot  Place,"  in  the  village  of  New  Eochelle.  This  is  a 
short  street,  leading  from  Bailroad  avenue  to  the  depot  of  the  rail- 
roads. Depot  place,  in  common  with  other  public  highways  in  that 
locality,  was  macadamized  with  bluestone,  and  at  the  point  of  inter- 
section with  Railroad  avenue  there  is  a  cross  walk  of  blue  flagstone, 
consisting  of  two  stones  laid  side  by  side,  and  continuing  across 
depot  place.  This  is  a  continuation  of  the  sidewalk  along  Bailroad 
avenue.  In  the  construction  of  the  street  railroad,  the  flagstone  had 
been  cut  away,  and  the  space  between  the  tracks  had  been  paved  with 
cobblestones.  Subsequently  the  track  of  the  street  railroad  was  re- 
moved, and  the  space  which  it  had  occui»ed  was  filled  in  with  the 
cobblestones  and  bluestone  refuse,  which,  with  the  action  of  the  ele- 
ments, has  sunk  below  the  level  of  the  remainder  of  the  cross  walk. 
The  evidence  shows  that,  at  the  time  of  this  acdd^it,  the  water 
had  cut  a  channd  at  one  side  of  the  old  right  of  way  of  the  railroad, 
and  that  it  had  undermined  one  end  of  the  flagstcme  in  such  a  man- 
ner as  to  permit  it  to  project  out  over  the  channel  which  had  thus  been 
produced,  so  that  any  one  passing  over  this  cross  walk  was  liable,  as 
did  the  plaintiff,  to  step  into  this  channel,  and  slip  under  the  end 
of  this  stone,  tripping  and  falling.  It  was  in  evidence  that  the  plain- 
tiff was  a  stranger  in  the  place;  that  she  had  never  passed  over 
this  walk  but  once,  and  this  time  she  was  in  company  vnth  three 
other  women,  two  of  them  in  advance,  the  plaintiff  and  the  third 
following  and  talking  with  those  in  advance.  Her  attention  was 
not  called  to  the  defect  in  the  walk,  although  the  women  who  were 
with  her  testify  that  they  had  been  aware  of  its  dangerous  condition 
for  many  months,  and  that  the  defect  was  easily  to  be  seen  in  pass- 
ing over  it.  Almost  immediately  after  passing  over  this  place,  the 
plaintiff,  desiring  to  meet  some  of  her  friends  who  had  gone  to  do 
an  errand,  retraced  her  steps,  walking  slowly,  in  order  to  ffive  them 
time  to  do  their  mission,  and,  while  crossing  Depot  place,  she  caught 
her  foot  in  this  channel,  under  the  end  of  the  blue  flagstone,  and  fell, 
sustaining  the  injuries  complained  of. 

It  is  urged  on  the  part  of  the  defendant  that,  the  danger  being 
obvious,  as  testified  to  by  the  witnesses  of  the  plaintiff,  the  plaintiff 
has  not  sustained  the  burden  of  proving  a  lack  of  contributory  n^- 
ligence  on  her  part,  and  that  the  judgment  in  her  favor  cannot,  there- 
fore, be  sustained. 

This  accident,  it  is  true,  occurred  in  broad  daylight,  and  the  plain- 
tiff was  bound  to  exercise  reasonable  care  in  walking  the  streets; 
but  we  are  not  prepared  to  say,  as  a  matter  of  law,  that  the  plaintiff 
was  bound  to  exercise  a  decree  of  vigilance  which  would  discover 
to  her  a  defect  in  the  condition  of  this  cross  walk  which  the  defendant 
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arges,  in  a  subsequent  point,  was  of  such  a  trifling  nature  that,  con- 
ceding its  existence,  it  was  not  sufficient  to  charge  the  defendant 
with  negligence.  No  case  has  gone  further,  perhaps,  in  denying  the 
right  of  a  plaintiff  to  recover  in  actions  of  this  character,  than  Whalen 
V.  Light  Co.,  151  N.  Y.  70,  45  K  E.  363.  In  that  case,  the  court,  after 
stating  the  rule  in  reference  to  contributory  negligence,  say: 

*'If  this  law  Is  to  be  recognized  and  foUowed,  we  are  unable  to  see  how 
this  Judgment  can  be  sustained;  for  to  hold  otherwise  would  practically 
OYerriile  and  annul  the  rule  of  contributory  negligence.  As  we  have  seen, 
it  was  a  bright  day,  and  about  11  o'clock  in  the  forenoon.  The  obstacle 
over  which  the  plaintiff  fell  was  a  large  flagstone,  over  four  feet  in  length 
and  three  in  breadth.  There  was  nothing  to  obscure  her  vision.  Her  eye- 
sight was  good,  and  she  could  see  as  she  was  walking  along  the  walk.  It  is 
not  pretended  that  anything  occurred  that  momentarily  obstructed  her  vision, 
and  it  is  difficult  to  conceive  how  she  could  have  avoided  seeing  the  obsta- 
cle, unless  she  was  heedlessly  proceeding,  In  utter  disregard  of  the  precau- 
tions usually  taken  by  careful  and  prudent  people." 

The  general  rule  is  stated  in  Weston  v.  City  of  Troy,  supra,  that 
'*the  presumption  which  a  wayfarer  may  indulge,  that  the  streets  of 
a  city  are  safe,  and  which  excuses  him  from  maintaining  a  vigilant 
outlook  for  dangers  and  defects,  has  no  application,  where  the  danger 
is  known  and  obvious";  but,  in  the  Whalen  Case,  the  court,  in  effect, 
held  that  the  dangerous  condition  of  the  walk  was  so  obvious  that 
it  was  the  duty  of  the  plaintiff  to  know,  and  that  a  failure  to  make 
use  of  her  eyes  in  a  reasonable  manner,  in  discovering  danger,  was, 
of  itself,  contributory  negligence.  In  the  case  at  bar,  the  defect  in 
the  cross  walk  was  not  known  to  the  plaintiff,  nor  was  it,  in  our 
judgment,  sufficiently  obvious  so  that  the  court  is  warranted  in  say- 
ing, as  a  matter  of  law,  that  she  was  negligent  in  not  discovering 
the  defect  in  passing  slowly  over  the  walk.  It  cannot  be  the  rule 
that  pedestrians,  even  in  broad  daylight,  are  called  upon  to  minutely 
inspect  crosswalks  and  sidewalks  in  passing  over  them.  They  have 
a  right  to  assume  that  they  are  reasonably  adapted  to  the  use  for 
which  they  are  instituted,  and  the  rule  of  law  is  satisfied  when  the 
pedestrian  has  exercised  that  reasonable  degree  of  care  which  is 
imposed  upon  all  persons  under  similar  circumstances. 

In  the  Weston  Case,  supra,  the  court  say: 

••The  evidence  on  the  part  of  the  plaintiff  tends  to  show  that  the  ridge  of 
ice  was  plainly  visible,  and  that  it  formed  a  dangerous  obstruction  to  the 
ase  of  the  sidewalk  was  shown  by  the  fact  that  two  other  persons  had 
fallen  there  on  the  same  day  the  plaintiff  feU,  and  another  person  two  or  three 
weeks  before.  Whether  the  plaintiff  saw  the  ridge  before  stepping  upon  it 
does  not  appear,  nor  was  it  shown  whether  she  was  walking  fast  or  slow,  or 
what  attention  she  was  paying,  if  any,  to  the  condition  of  the  sidewalk.  If 
she  discovered  the  ridge,  she  was  not  required  to  leave  the  sidewalk,  but 
she  might,  without  being  subjected  to  the  charge  of  negligence,  using  due 
care,  have  kept  on  her  way.  But  she  could  not  heedlessly  disregard  the 
precautions  which  the  obvious  situation  suggested,  and  proceed  as  though 
the  sidewalk  was  free  and  unobstructed." 

That  is,  the  plaintiff,  on  a  winter's  day,  following  a  two-inch  fall 
of  light  snow,  ^^making  it  more  dangerous,"  to  quote  the  language 
of  the  court,  was  not  justified  in  disregarding  the  "precautions  which 
the  obvious  situation  suggested."  It  was  incumbent  on  her  to  show 
to  the  jury  some  fact  on  which  they  would  be  justified  in  concluding 
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that  she  had  exercised  proper  care  in  traversing  the  sidewalk.  In 
the  case  at  bar,  the  plaintiff,  on  a  day  in  the  middle  of  April,  when 
there  were  no  conditions  calling  for  the  exercise  of  unusual  care, 
while  passing  slowly  over  a  cross  walk,  stepped  her  foot  into  a  chan- 
nel extending  under  the  end  of  a  stone  used  in  the  construction  of 
the  walk,  and  was  thrown  down,  receiving  serious  injuries.  Under 
the  circumstances,  it  seems  clear  that  the  jury  was  justified  in  con- 
cluding that  the  plaintiff  was  exercising  a  degree  of  care  consistent 
with  her  duty  in  the  premises,  and  tliat  she  has  sustained  the  burden 
of  proving  a  lack  of  contributory  negligence. 

It  is  not  urged  that  there  was  any  lack  of  notice  to  the  defendant 
of  the  condition  of  the  cross  walk,  and  it  is  in  evidence  that  the  place 
had  been  in  the  condition  in  which  it  was  found  on  the  day  of  the  acci- 
dent for  a  period  of  six  months,  and  the  defendant  must  have  had 
constructive  notice,  at  least,  of  the  danger  to  which  pedestrians 
were  subject.  It  was  also  in  evidence  that  other  persons  had  triK)ed 
and  fallen  at  this  point,  though  it  does  not  appear  that  any  of  them 
were  injured.  WUle  it  is  urged,  with  much  of  plausibility,  that  the 
defect  in  the  walk  was  not  such  as  to  charge  the  defendant  with 
responsibility,  under  the  authority  of  Beltz  v.  City  of  Yonkers,  148 
N.  Y.  67,  42  N.  E.  401,  we  are  of  opinion  that  the  question  was  one 
of  fact  for  the  jury.  The  manner  in  which  the  street  had  been  re- 
paired, after  the  tracks  of  the  street  railroad  were  removed,  coupled 
with  the  evidence  that  other  persons  had  tripped  at  this  same  place, 
and  that  the  plaintiff  was  injured  at  this  point  while  conducting 
hersdf  in  a  reasonably  prudent  manner,  are  all  circumstances  from 
which  the  inference  of  negligence  may  be  drawn,  and  it  was  proper 
for  the  jury  to  say  whether  the  condition  of  this  walk  was  such  as  to 
constitute  negligence  on  the  part  of  the  defendant. 

It  is  not  necessary  to  discuss  the  case  further.  The  questions  were 
submitted  to  the  jury  without  exception,  and,  under  the  circumstan- 
ces developed  by  the  evidence,  we  are  satisfied  that  the  judgmait 
should  be  affirmed,  with  costs.    All  concur. 


DEERING  V.  REILLT  et  aL 
(Supreme  Court,  AppeUate  Diyislon^  First  Department    March  10,  1809.) 

1.  Ejectment— Plbading— Tenants  in  Common. 

Code  Civ.  Proc.  §  1500  (Code  Proc.  §  118,  as  amended  in  1867).  author- 
iziug  one  or  more  tenants  in  common  to  recover  his  or  their  undivided 
share  in  lands,  and  providing  that  any  person  claiming  a  right  of  pos- 
session to  lands  may  be  made  a  party  in  an  action  to  recover  possession, 
does  not  make  it  incumbent  on  a  tenant  In  common,  bringing  ejectment 
against  trespassers,  to  allege  the  names  of  his  co-tenants,  and  the  nature 
of  their  interests. 

9l  Same— Possession. 

Code  Civ.  Proc.  §  365,  prohibiting  the  maintenance  of  ejectment,  unless 
plaintiff,  or  those  under  whom  he  claims,  "was  seised  or  possessed  of  the 
premises"  within  20  years  before  commencing  the  action,  refers  to  seisin 
or  the  right  of  possession,  and  not  to  actual  possession,  in  view  of  section 
368,  providing  that  persons  establishing  the  legal  title  to  land  are  pre- 
sumed to  have  been  possessed  thereof. 
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8.  Samb— Abahdovbd  Right  ot  Wat. 

On  the  abandoDment  by  a  city  of  a  right  of  way,  the  original  owners 
or  their  grantees  need  not  take  actual  possession  or  make  entry,  to  es- 
tablish thehr  tide  In  ejectment 

4.  Dbrds— Description. 

A  deed  describing  land  abutting  on  a  public  road  as  being  bounded 
by  a  "side"  of  the  road  does  not  convey  the  grantor's  fee  in  the  lands 
extending  from  the  side  to  the  middle  of  the  road. 

5.  New  Trial— Failure  to  Object. 

After  dismissal  of  the  complaint,  a  motion  for  new  trial  will  not  be 
denied  because  of  objections  not  presented  wh&x  the  complaint  was  dis- 
missed, when  they  might  have  been  met  by  additional  proof. 

0.  Ejbotmbnt—Plbadino— Damages. 

Under  Code  CIt.  Proc.  f  1496,  entitling  plainUff  in  an  action  to  recover 
possession  of  land  to  demand  damages  for  withholding  the  land,  a  plain- 
tiff in  ejectment  need  not  plead  damages  as  a  separate  cause  of  action. 

Ejectment  by  James  A.  Deering  against  William  J.  Reilly  and 
others.  The  complaint  was  dismissed,  and  plaintiff  moves  for  a  new 
trial.    Granted^ 

This  is  an  action  of  ejectment,  and  to  recover  $600  damages  for  withhold- 
ing possession  of  a  portion  of  land  formerly  a  part  of  Bloomingdale  road,  of 
which  the  plaintiff  claims  to  be  seised  of  one  undivided  third  part  The  com- 
plaint described  the  land  as  bounded  northerly  by  the  south  side  of  Man- 
hattan street,  southerly  by  the  north  side  of  127th  street,  easterly  by  a  line 
formerly  the  east  side  of  Bloomingdale  road,  and  westerly  by  a  line  formerly 
the  west  side  of  Bloomingdale  road.  The  answer  is  a  general  denial.  A 
stipulation  appears  that  the  described  premises,  or  a  part  thereof,  were  occu- 
pied by  the  defendants  for  at  least  five  years  before  the  commencement  of 
this  action,  and  the  surveys  admitted  and  accepted  by  the  defendants  show 
they  they  were  in  possession  of  the  eastern  half.  The  proof  presented  by 
the  plaintiff  to  establish  his  title  consists  principally  of  various  deeds.  It 
appears  that,  before  Bloomingdale  road  was  In  existence,  William  Molenor 
had  title  to  the  land  in  dispute,  and  a  large  amount  of  land  adjoining  it;  he 
having  derived  the  same  in  1790  from  John  Titus,  who  obtained  it  in  1789 
by  deed  from  John  Ray,  master  In  chancery.  In  1791  the  common  council 
of  the  city  of  New  York  contemplated  laying  out  a  road,  a  survey  report 
was  made  in  1795  showing  that  the  road  was  to  cross  the  lands  of  William 
Molenor,  and  an  inquiry  was  then  had  to  "assess  damage  and  recompense" 
due  to  the  owners  for  the  Uiterest  in  the  lands  proposed  to  be  taken,  which 
inquiry  awarded  William  Molenor  £52.  By  deed  in  1806,  William  Molenor 
and  wife  conveyed  to  Jacob  Schieffelin,  Thomas  Buckley,  and  John  B.  Law- 
rence land  lying  "along  said  road,"  and  on  the  east  side  of  it;  and  by  a  chain 
of  deeds  these  same  parties  acquired  in  1806  the  title  to  lands  on  the  other 
side  of  the  road.  There  also  appears  a  deed  dated  February,  1809,  from 
Schieffelin,  Buckley,  and  Lawrence  to  Thomas  Brass,  which  gives  title  to  land 
''beginning  on  the  northeasterly  corner  Blackburry  alley,  on  the  southeasterly 
side  of  the  Bloomingdale  road,  and  running  along  said  Blackburry  alley; 

♦  •  ♦  thence  along  the  line  of  lot  No.  ninety-four  •  •  ♦  to  Manhattan 
street;  thence  along  said  Manhattan  street  *  *  *  to  the  comer  of  Bloom- 
ingdale road  and  said  }^Iauhattan  street;  thence  along  the  Bloomingdale  road 

♦  •  •  to  the  place  of  beginning,— being  lots  numbers  fifty-three,  fifty-five, 
fifty-seven,  and  fifty-nine,  on  the  southwesterly  side  of  Bloomingdale  road,  as 
laid  out  and  surveyed  on  a  map  of  Manhattanville  by  Adolphus  Loss,  city 
surveyor."  This  map  is  in  evidence,  and  shows  the  lots  as  situated  when 
Bloomingdale  road  was  used.  By  Laws  1867,  c.  697,  the  commissioners  of 
Central  Park  laid  out  new  streets,  and  in  so  doing  a  part  of  the  Blooming- 
dale road  was  closed.  By  deed  dated  November  29,  1889,  George  N.  Law- 
rence, executor  under  the  will  of  John  B.  Lawrence,  deceased,  conveyed  to 
the  plaintiff  the  one-third  interest  of  John  Lawrence  in  the  hind  in  dispute, 
namely,  the  closed  portion  of  the  old  road.    This  deed  is  signed,  '*George  N. 
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Lane,  Surviving  Executor,"  etc.  The  will  to  which  the  deed  refers  was  pro- 
bated November  8,  1844.  The  plaintiff  Introduced  evidence  on  the  trial  show- 
ing that  he  had  suffered  damages  as  alleged  in  his  complaint  to  the  extent 
of  $600.  At  the  conclusion  of  the  evidence  the  defendants  moved  to  dismiss 
the  complaint  on  the  ground  that  the  plaintiff  claimed  only  a  third  interest, 
and  had  not  joined  as  parties  his  co-tenants,  nor  sufficiently  set  forth  the 
nature  of  his  title  and  interest;  that  the  cause  of  action  for  damages  should 
have  been  separately  pleaded  and  set  forth.  In  addition  it  was  urged  that 
the  plaintiff,  by  the  deeds  he  introduced,  pretends  to  show  more  tlian  a  one- 
thhxl  interest,  that  the  plaintiff  had  not  shown  himself  ever  to  have  been  In 
possession  under  the  deeds  in  evidence,  and  that  the  deeds  introduced  by 
plaintiff  show  that  the  title  is  not  in  plaintiff,  or  any  one  under  whom  he 
claims,  but  is  in  one  Thomas  Brass.  Defendants  also  moved  to  strike  ont 
the  deed  to  the  plaintiff,  on  the  ground  that  the  plaintiff  himself  had  no  right 
to  purchase  real  property  from  anybody,  unless  the  grantor  from  whom  he 
purchases  Is  possessed  of  the  property  within  one  year  prior  to  the  commence- 
ment of  the  action.  Upon  these  motions  being  granted,  the  plaintiff  excepted, 
and  the  trial  judge  ordered  the  exceptions  to  be  heard  in  the  first  Instance  in 
this  court 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Clarence  L.  Barber,  for  the  motion. 
William  P.  Malonej,  opposed. 

O'BRIEN,  J.  Under  the  old  system  at  common  law,  there  was 
included  in  the  judicial  determination  of  controversies  the  wager 
of  battle,  in  which,  as  in  issues  joined  upon  a  writ  of  right,  the  de- 
cision rested  upon  the  result  of  personal  contest  That  was  the  law 
in  this  state  until  it  was  abolished  by  statute  in  1786.  In  the  more 
rational  methods  of  procedure  which  have  superseded  the  ancient 
forms,  there  are  still  oftentimes  observable  many  features  that  may 
be  likened  to  the  ancient  judicial  combat.  Thus,  in  the  present  case, 
the  defendants,  who  make  no  claim  of  title,  and  do  not  assert  pos- 
session based  on  any  right,  still  defend  their  possession  by  attempt- 
ing to  parry  the  thrusts  of  their  adversary,  and  at  the  same  time 
most  vigorously  assail  at  every  possible  vulnerable  point  the  dif- 
ferent positions  taken  by  their  antagonist,  who  enters  the  arena  en- 
deavoring to  drive  out  an  Intruder  who  has  unjustly  taken  possession 
of  his  lands.  On  this  record,  should  the  defendants  succeed,  it  would 
be  a  signal  triumph  for  "squatter  sovereignty."  Having  in  mind  the 
respective  positions  occupied  by  the  combatants,  we  may  proceed  to 
give  a  more  detailed  account  of  the  contest,  with  our  decision  of  the 
controversy.    , 

The  defendants  contend  that  the  plaintiff  cannot  recover  for  the 
reason  that  his  pleading  does  not  set  forth  a  proper  cause  of  action 
in  ejectment,  nor  a  cause  of  action  under  which  he  can  obtain  dam- 
ages for  the  withholding  of  the  property,  and  that,  being  either  a 
tenant  in  common  or  a  joint  tenant,  he  cannot  possibly  recover  on 
his  pleading;  and  section  1500  of  the  Code  of  Civil  Procedure  is  cited 
in  support  of  this  contention.    That  section  provides: 

"Where  two  or  more  persons  are  entitled  to  the  possession  of  real  property 
as  Joint  tenants  or  tenants  in  common,  one  or  more  of  them  may  maintain 
such  an  action  to  recover  his  or  their  undivided  shares  in  the  property  in  any 
case  where  snch  an  action  might  be  maintained  by  alL" 
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It  is  urged  that  under  this  provision  of  law  it  was  necessary  for 
the  plaintiff  to  allege  and  prove  who  are  the  owners  of  the  other 
two-thirds  of  the  locus  in  quo,  the  nature  of  their  interests,  and  facts 
which  would  entitle  them  to  unite  with  the  plaintiff  in  maintaining 
an  action  of  ejectment.  This  section  does  not  relate  to  pleading  at 
all.  All  that  is  necessary  in  declaring  in  ejectment  is  a  statement 
of  the  real  names  of  the  parties  to  the  action;  a  description  of  the 
premises  sufftciently  certain  to  enable  the  sheriff  to  deliver  posses- 
sion ;  a  statement  of  the  interest  the  plaintiff  claimed  in  the  prem- 
ises; that  the  plaintiff  was  in  possession,  or  was  entitled  to  pos- 
session; that  the  defendant  unlawfully  entered  and  dispossessed  the 
plaintiff,  or  those  under  whom  he  claims  the  premises,  and  with- 
holds the  possession;  and  (since  the  Revised  Statutes)  sufftcient 
allegations  to  show  that  the  plaintiff  is  entitled  to  rents  and  profits 
or  damages  Section  1500  of  the  Code  of  Civil  Procedure  is  stated 
by  a  compiler  of  that  Code  to  be  new  in  form,  and  that  it  was  de- 
signed to  settle  a  conflict  between  Cole  v.  Irvine,  6  Hill,  634,  on  the 
one  hand,  and  Jackson  v.  Bradt,  2  Caines,  169,  and  Kellogg  v.  Kel- 
logg, 6  Barb.  116,  on  the  other,  in  accordance  with  the  presumed  in- 
tent of  the  final  clause  of  the  amendment  made  in  1867  to  section 
118  of  the  Code  of  Procedure,  which  is  that  any  person  claiming 
title  or  a  right  of  possession  to  real  estate  may  be  made  a  party 
plaintiff  or  defendant,  as  the  case  may  require,  in  an  action  to  re- 
cover the  possession  of  real  estate.  Neither  of  these  Code  provi- 
sions requires  that  joint  tenants  or  tenants  in  common  must  unite 
in  an  actioh  of  ejectment;  and  section  1500,  in  its  strictest  construc- 
tion, imports  only  that,  where  two  or  more  persons  are  joint  tenants 
or  tenants  in  common,  an  action  of  ejectment  to  recover  an  undivided 
share  cannot  be  supported,  unless  the  action  might  be  maintained 
by  all  owning  the  shares.  Whatever  may  be  the  effect  of  this  sec- 
tion in  reconciling  the  conflict  of  decision  mentioned,  it  has  served 
only  to  introduce  embarrassment  and  confusion  into  the  action  of 
ejectment.  The  conflict  in  the  cases  referred  to  has  ceased  to  be  a 
subject  of  any  practical  consequence.  It  arose  out  of  the  provision 
of  the  Revised  Statutes  abolishing  writs  of  right,  and  making  the 
action  of  ejectment  the  one  great  inclusive  remedy  for  the  recovery 
of  both  the  property  right  and  the  possession  of  real  estate.  When 
such  writs  of  right  were  abolished,  and  the  action  of  ejectment  be- 
came the  sole  remedy,  cases  arose  in  which  it  became  necessary  to 
consider  who  might  maintain  ejectment  when  it  was  resorted  to  as 
a  substitute  for  the  writ  of  right.  That  writ  was  brought  after  the 
Ordinary  possessory  remedies  were  lost  by  lapse  of  time  or  otherwise, 
and  in  it  the  right  of  possession  could  be  established  only  by  showing 
an  absolute  right  of  property.  It  would  not  lie  to  recover  any  estate 
less  than  a  fee  simple.  There  was  a  statute  of  25  years  running 
against  the  maintenance  of  an  action  for  a  writ  of  right.  The  lim- 
itation in  ejectment  was  20  years,  and  the  question  arose  as  to  who 
might  maintain  an  action  of  ejectment  where  it  took  the  place  of  a 
writ  of  right  Now  a  writ  of  right  could  not  be  sustained  by  two 
tenants  in  common.  Each  tenant  in  common  had  to  sue  in  his  own 
right.    Cole  V.  Irvine,  supra.    But  in  the  action  of  ejectment  "there 
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neyer,  in  this  state,  was  any  difficulty  in  tenants  in  comnKNi  uniting 
in  the  action;  and,  as  their  right  to  unite  did  not  depend  upon  the 
statute,  it  received  the  construction  in  Cole  v.  Irvine.  There  is  no 
necessity,  as  tha:e  is  no  reason  for  applying  the  principle  there  de- 
cided." Kellogg  V.  Kellogg,  6  Barb.  182.  In  Jackson  v.  Bradt, 
supra,  which  was  decided  in  1804,  Kent,  J.,  said  that  it  had  become 
immaterial  whether  tenants  in  common  declared  on  joint  or  separate 
demises.  Section  1500  seems  to  have  been  devised  to  reconcile  a 
supposed  conflict  of  authority,  which,  if  it  ever  existed,  is  absolutely 
unimportant  at  the  present  day.  Tenants  in  common  and  joint  ten- 
ants could  unite  in  ejectment,  and  one  tenant  in  common  could  re- 
cover his  property  right  in  that  action,  and  this  section  should  not 
be  construed  as  imposing  upon  him  additional  burdens  in  enforcing 
his  right.  Its  requirement  is  fully  satisfied  when  in  a  given  case 
the  proof  shows  that  the  plaintiff  is  entitled  to  possession  as  a  joint 
tenant  or  as  a  tenant  in  common,  and  that  those  in  whom  the  title 
to  the  other  undivided  interests  rests  may  prima  facie  maintain  an 
action  to  recover  possession  of  those  interests. 

The  situation  of  the  record  here  discloses  that  when  the  Blooming- 
dale  road  was  closed  in  1867,  the  fee  of  the  bed  of  the  road  was  in 
Lawrence,  Schieffelin,  and  Buckley,  as  tenants  in  common,  or  their 
heirs  at  law,  grantees,  or  devisees.  Lawrence's  interest  passed  to 
the  plaintiff,  who  commenced  his  action  in  189L  On  the  record, 
those  who  may  claim  under  Buckley  and  Schieffelin  may  enforce  their 
rights,  and  it  is  entirely  immaterial  how  these  rights  were  derived; 
it  being  shown  that  the  conveyance  from  Buckley,  La\^ence,  and 
Schieffelin  in  1809  to  Brass  did  not  include  the  roadway  in  Bloom- 
ingdale  road.  We  do  not  think  it  was  necessary  for  the  plaintiff  to 
make  proof  of  the  names  of  the  individuals  who  now  own  the  two- 
thirds  interests,  or  to  try  their  title.  It  was  enough  for  him  to 
prove  that  he  claimed  his  third,  and  has  title  thereto,  and  that  the 
other  two-thirds  were  in  unnamed  persons  who  take  either  as  heirs 
at  law  or  as  devisees  or  grantees  of  Buckley  and  SchieffeUn;  or, 
in  other  words,  it  was  not  the  purpose  of  section  1500  to  throw  upon  a 
plaintiff,  suing  in  his  individual  right  to  an  undivided  interest  in 
land,  the  duty  of  showing  more  than  the  source  of  his  title,  and  that 
there  were  others  in  whom  the  remaining  interest  vested,  whether 
such  others  were  named  or  unnamed. 

It  is  further  objected  by  the  respondent  that  the  action  cannot  be 
maintained  because  of  the  provision  of  section  365  of  the  Code  of 
Civil  Procedure,  which  is  as  follows: 

"An  action  to  recover  real  property,  or  the  possession  thereof,  cannot  be 
maintained  by  a  party,  other  than  the  people,  unless  the  plaintifT,  his  ancestor, 
predecessor  or  grantor  was  seised  or  possessed  of  the  premises  In  question 
within  twenty  years  before  the  commencement  of  the  action." 

This  section  must  be  read  in  connection  with  section  368.  Sec- 
tion 365  only  enacts  that  there  must  have  been  seisin  or  possession 
within  20  years;  but  section  368  prescribes  what  shall  be  evidence  of 
possession,  and  it  declares  that  the  person  who  establishes  the  legal 
title  to  the  premises  is  presumed  to  have  been  possessed  thereof  with- 
in the  time  required  by  law,  which  is  merely  saying   that  for  the 
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purposes  of  the  limitation  of  time  in  enforcing  a  remedy  in  actions 
for  the  recovery  of  real  property,  while  seisin  or  possession  within 
20  years  is  required,  at  the  same  time  it  will  be  presumed,  in  favor  of 
the  person  who  establishes  the  legal  title  on  the  trial, — of  course, 
unless  it  is  shown  that  the  premises  had  been  held  and  possessed 
adversely  to  the  legal  title  for  20  years  before  the  commencement 
of  the  action.  The  defendants'  argument  that  the  right  of  possession 
has  lapsed,  since  there  has  been  no  recent  actual  possession,  must 
therefore  fail.  In  so  arguing,  the  defendants  state  that,  as  it  ap- 
pears that  the  property  was  in  possession  of  the  public  holding  an 
easement  from  1795  to  1867,  the  original  owners  retained,  at  most, 
but  a  possibility  of  reverter  for  a  re-entry  to  establish  title,  and  there 
is  no  evidence  that  since  1867  the  heirs  of  SchieSelin,  Buckley,  and 
Lawrence,  or  those  receiving  as  the  plaintiff,  have  made  any  entry.. 
Undoubtedly,  the  law  well  establishes  the  principle  that  title  itself 
is  extinguished  by  20  years  of  adverse  possession  after  the  right 
of  re-entry  has  accrued.  Here,  however,  there  is  no  claim  that  there 
was  adverse  possession,  or  possession  with  claim  of  title  adverse  to 
that  set  up  by  the  plaintiff;  and  the  defendants  rely  merely  on 
section  365,  referred  to,  asserting  that  actual  possession  is  meant. 
We  must  hold  that  seisin  or  the  right  of  possession  is  the  proper 
construction,  and  as  shown  by  section  368,  and  as  held  in  Arents  v. 
Railroad  Co.,  156  N.  Y.  1,  50  N.  E.  422: 

*'In  an  action  to  recover  real  property,  the  person  who  establishes  legal 
title  Is  presumed  to  have  been  in  possession  thereof  within  the  time  required 
by  law;  and  the  occupation  of  the  premises  by  another  person  is  deemed  to 
have  been  under  and  in  subordination  of  the  legal  right,  unless  the  prem- 
ises have  been  held  adversely  to  the  legal  title  for  twenty  years  before  the- 
commencement  of  the  action.*' 

Or,  as  stated  in  Bedell  v.  Shaw,  59  N.  Y.  51,  mere  possession,  '^how- 
ever long  continued,  of  itself  forms  no  defense  to  one  who  shows 
title,'*  and  the  quality  and  extent  of  the  right  acquired  by  possession 
of  lands  depend  upon  the  claim  accompanying  it.  Section  366  of 
the  Code,  therefore,  is  no  bar  to  the  plaintiff's  recovery. 

The  defendants  further  contend,  however,  that  Molenor  gave  to 
the  city  the  fee  to  the  property  taken  for  the  Bloomingdale  road,  and 
that  when  the  road  was  closed  in  1867  the  fee  pasi^  to  abuttini^ 
owners;  the  title  to  the  property  in  dispute  being  given,  therefore^ 
to  Thomas  Brass.  They  also  claim  that,  if  the  city  did  not  acquire- 
the  fee,  there  was  then  created  an  estate  upon  condition  subsequent, 
requiring  re-entry;  Molenor  thus  retaining  only  a  possibility  of  re- 
verter, which  was  not  assignable  or  devisable.  These  arguments 
are  met  by  the  fact  that  it  is  admitted  in  the  record  that  the  city 
acquired  merely  a  right  of  way;  and,  although  the  defendants  assert 
that  this  admission  was  inserted  without  their  knowledge,  we  find^ 
under  the  circumstances,  that  the  proper  principle  of  law  to  be  ap- 
plied is  that  on  the  city's  abandonment  the  property  came  to  be 
possessed  by  the  original  owner,  his  heirs,  or  those  who  take  from 
him.  Whether  it  is  subject  to  any  burdens  or  easements  is  not  be- 
fore us,  and  is  not  a  matter  with  which  the  defendants  have  any 
concern.    In  1867,  therefore,  we  find  that  the  fee  of  the  land  would 
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be  in  the  original  owners,  or  those  clauning  by  deed  from  them,  and 
that  no  actual  possession  or  entry  was  necessary  to  establish  title. 
We  are  thus  brought  to  a  consideration  of  the  deeds  given  since 
Molenor  owned  the  land,  in  order  to  determine  the  plaintiff's  title. 
The  contention  that  the  deed  to  Thomas  Brass  would  gire  the  fee 
to  the  middle  of  the  road,  did  such  fee  remain  in  the  grantors,  fails, 
for  the  reason  that  the  deed  specifically  designates  the  boundary  of 
the  lots  conveyed,  and,  according  to  the  principles  abundantly  estab- 
lished of  the  strict  construction  of  deeds,  the  land  outside  the  eastern 
side  or  line  of  Bloomingdale  road  would  be  excluded.  A  similar  case 
appears,  to  be  HoUoway  v.  Southmayd,  139  N.  Y.  390,  411,  34  N.  E. 
1047,  1052,  where  it  is  said: 

"We  are  inclined  to  the  view  tliat  the  descriptive  monuments,  or  starting 
points,  for  the  boundary  lines,  cannot  be  fixed  in  the  center  of  Bloomingdale 
road,  without  straining  too  much  the  language  used.  In  Shaw*s  deed  *the 
corner  of  Constable's  land  on  the  north  side  of  Bloomingdale  road'  seems  to 
Indicate  the  side  of  the  road.  So  •  ♦  ♦  *the  comer  of  the  field  at  the 
Junction  of  the  Bloomingdale  road,'  etc.,  are  words  which,  when  read  accord- 
ing to  the  natural  import,  seem  to  describe  the  sitns  of  the  field,  and  fix  the 
starting  point  for  the  border  line  in  the  exterior  line  or  side  of  the  road  bound- 
ing the  field,  and  not  within  the  road  itself." 

In  Jackson  v.  Hathaway,  15  Johns.  447,  where  the  description 
reads,  "A  certain  tract  of  land,  beginning  at  a  certain  stake  by  the 
side  of  the  road,  called  the  'Claverack  Road/  etc.,  from  which  stake 
east,  20°  south,  2  chains,  to  another  stake;  thence  south,  22°  west. 
17  chains,  64  links,  and  theuce,"  by  specified  courses  and  distances. 
*'to  the  first-mentioned  bounds,  making  twelve  acres,  2  roods,  and 
10  perches  of  land," — it  was  held  that  the  road  was  excluded.  In 
English  V.  Brennan,  60  N.  Y.  609,  the  description  was:  '^Beginning 
at  the  southwesterly  comer  of  Flushing  and  Clermont  avenues;  run- 
ning thence  westerly  along  Flushing  avenue  twenty-five  feet;  thence 
southerly,  at  right  angles  to  Flushing  avenue,  seventy-nine  feet  nine 
inches,  to  a  point  distant  forty  feet  seven  and  a  half  inches  westerly 
from  tiie  westerly  side  of  Clermont  avenue;  thence  easterly,  and  on 
a  line  at  right  angles  to  Clermont  avenue,  forty  feet  seven  and  a  half 
inches,  to  Clermont  avenue;  and  thence  northerly  along  Clermont 
avenue  to  the  place  of  beginning," — and  it  was  hdd  that  Clermont 
avenue  was  excluded.  In  Insurance  Co.  v.  Stevens,  87  N.  Y.  28T. 
the  property  was  bounded  as:  "Beginning  at  a  point  on  the  south- 
erly side  of  the  Wallabout  Bridge  road,  adjoining  the  land  now  or 
lately  belonging  to  ♦  ♦  ♦;  running  north,  48  degrees  9  minutes 
west,  594  feet,  to  Wallabout  Bridge  road;  thence  north,  76  degrees 
43  minutes,  along  the  said  road,  1,220  feet,  to  the  place  of  beginning,** 
— and  the  court  held  (citing  many  authorities)  that,  as  the  starting 
point  was  on  the  side  of  the  road,  the  road  was  excluded,  and  the 
land  was  bounded  by  the  southerly  side  of  the  highway.  Reading 
the  words  of  the  deed  to  Thomas  Brass,  we  must  conclude  that  he  did 
not  receive  title  to  the  middle  of  the  road,  and  that,  therefore,  his 
grantors,  Schieffelin,  Buckley,  and  Lawrence,  or  their  heirs,  had 
title  to  the  land  in  dispute,  and,  no  adverse  possession  being  proved, 
still  had  title  when  the  plaintiff's  deed  was  given. 

Minor  objections  are  raised  against  the  plaintifiTs  title,  all  of  which 
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are  untenable,  and  only  some  of  which  it  will  be  necessary  to  exam- 
ine. Thus,  it  is  urged  that  the  deed  from  George  N.  Lawrence  does 
not  purport  to  be  executed  by  him  as  executor,  op,  if  it  did,  that  the 
deed  would  convey  no  interest,  because  the  power  given  the  execu- 
tors under  the  will  of  John  B.  Lawrence  is  presumed  to  have  been 
long  since  extinguished.  These  objections  were  not  urged  upon 
the  trial  as  ground  for  dismissal  of  the  complaint,  and,  had  they  been 
so  presented,  they  might  have  been  met  by  additional  proof. 

The  defendants  finally  urge  that  the  allegation  as  to  damages  in 
the  complaint  should  have  been  pleaded  as  a  separate  cause  of  ac- 
tion, and  with  more  fullness.  If  the  defendants  could  raise  this  ques- 
tion other  than  by  demurrer,  it  is  now  clear,  whatever  may  have  been 
the  former  rule,  that  under  Code  Civ.  Proc.  §  1496,  and  as  set  forth 
in  Clason  v.  Baldwin,  129  N.  Y.  183,  29  N.  E.  226,  damages  for  the 
withholding  of  property  are  recoverable  in  an  action  of  ejectment. 
As  stated  in  the  case  referred  to: 

**The  commencemeut  of  the  action,  with  the  demand  In  the  complaint  for 
damages  for  the  withholding  of  the  possession,  was  sufficient  to  apprise  the 
defendant  to  prepare  to  meet  the  plaintiff *s  proofs  as  to  all  the  damages 
which  the  withholding  comprehended  in  fact." 

Our  conclusion,  therefore,  is  that  the  plaintiff's  exceptions  should 
be  sustained,  and  the  motion  for  a  new  trial  granted,  with  costs  to 
plaintiff  to  abide  the  event.    All  concur. 


HOLLINS  et  al.  v.  HUBBARD  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1S99.) 

ESTOFFEL— EviDBNCB. 

Where  estoppel  must  rest  on  knowledge  of  defendants  that  plaintiffs 
would  take  action  relying  on  a  letter,  It  cannot  be  established  by  absence 
of  evidence  that  defendants  bad  no  knowledge  that  they  would  act  in 
reliance  thereon. 

Ingraham,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Harry  B.  HoUins  and  others  against  Samuel  T.  Hubbard, 
Jr.,  and  otiiers.  fVcmi  judgment  on  a  verdict  directed  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  INGRAHAM,  JJ. 

Herbert  Barry,  for  appellants. 
W.  D.  Guthrie,  for  respondents. 

VAN  BRUNT,  P.  J.  Notwithstanding  the  claim  upon  the  part 
of  the  appellants  that  there  are  differences  in  the  facts  presented 
to  the  court  upon  the  present  appeal  which  make  the  decision  of  this 
case  upon  the  previous  appeal  (36  N.  Y.  Supp.  846)  inapplicable,  we 
are  not  able  to  see  that  there  has  been  any  change  which  affects 
the  principles  upon  which  the  previous  decision  was  founded.  The 
form  of  the  letter  which  is  claimed  to  be  a  delivery  order  was  not 
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the  point  upon  which  the  decision  turned,  as  an  examination  of  tha.t 
case  would  show.  And  even  if  it  were,  as  far  as  the  legal  aspects  of 
the  case  are  concerned,  the  facts  remain  precisely  the  same  as  they 
were,  with  the  exception  that  there  was  affirmative  evidence  that 
the  letter  from  C.  Qreen's  Son  &  Company  to  the  defendant  was  not 
a  delivery  order  in  the  usual  form  in  use  among  merchants;  there 
being  no  evidence  whatever  in  the  present  case  upon  that  subject. 
Consequently,  there  is  nothing  to  indicate  to  the  court  that  it  was 
such  delivery  OTder«  The  further  point  that  there  is  no  evidence 
now  contained  in  the  record  that  the  defendants  had  no  knowled«a:e 
or  notice  that  Hollins  &  Co.  would  take  any  action  relying  upon  this 
letter  in  no  way  makes  any  material  difference,  because,  in  order  to 
create  an  estoppel,  the  evidence  must  establish  the  facts  upon  which 
such  estoppel  rests. 

We  tiiink  the  judgment  appealed  from  should  be  affirmed,  with 
costs,  upon  the  opinion  on  the  previous  appeal.  All  concur,  except 
mCEAHAM,  J.,  dissenting. 


LYMAN  v.  YOUNG  MEN'S  COSMOPOLITAN  CLUB  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1899.) 

1.  Costs— Taxation. 

The  evidence  consisting  of  the  usual  affidavit  attached  to  the  bill  of 
costs  is  not  disproved,  so  that  the  costs  should  not  be  taxed,  by  objec- 
tion of  defendant  that  like  mileage  for  the  same  witnesses  had  been 
taxed  by  plaintiff  in  another  action. 

8.  Same— Rbtaxation. 

Motion  for  retaxation  of  costs  must  be  made  and  heard  on  the  same 
papers  used  before  the  clerk,  so  that  though  plaintiff,  on  his  motion  for 
retaxation,  may,  by  affidavit,  show  what  took  place  before  the  clerk, 
defendant's  objection  there  having  been  oral,  defendant  cannot,  by  rea- 
son thereof,  present  an  affidavit  touching  the  merits. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  H.  Lyman,  state  commissioner  of  excise  of  the 
state  of  New  York,  against  the  Young  Men's  Cosmopolitan  Club  and 
another.  From  an  order  denying  plaintiff's  motion  for  a  retaxation 
of  costs,  he  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
McLAUaHIIN,  and  INGRAHAM,  JJ. 

Royal  R.  Scott,  for  appellant. 
Charles  L.  Eangsley,  for  respondent. 

Mclaughlin,  J.  This  action  was  brought  to  recover  upon  a 
liquor  tax  bond,  given  by  the  defendant  club  as  principal,  witii  the 
defendant  fidelity  and  deposit  company  as  surety.  Three  other  ac- 
tions upon  similar  bonds  were  commenced  by  the  plaintiff  against 
other  defendants,  and  the  four  appeared  upon  the  day  calendar 
for  trial  at  the  same  time.  In  each  action  the  plaintiff  recovered 
a  judgment,  and  he  thereafter  served  in  each  a  bill  of  costs  verified  in 
the  usual  form  as  to  disbursements,  together  with  a  notice  of  taxa- 
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tion.  The  taxation  of  costs  in  eacli  action  was  noticed  at  the  same 
honp  before  the  same  taxing  officer.  When  the  taxation  of  costs 
in  this  action  was  taken  up,  the  defendant  fidelity  and  deposit  com- 
pany objected  to  the  clerk's  taxing  the  mileage  of  certain  witnesses, 
apon  the  ground  that  "it  was  not  proper  to  tax  more  than  one 
mileage  for  each  witness;  and,  inasmuch  as  the  four  bills  of  costs 
were  before  the  clerk  for  taxation  at  the  same  hour,  the  clerk  should 
look  at  the  bills  of  costs,  and  strike  therefrom  the  names  of  any 
witnesses  whose  mileage  had  already  been  taxed  in  any  one  of  the 
former  causes."  The  objection  was  sustained,  the  clerk  refusing 
to  tax  the  mileage  of  seyen  witnesses,  amounting  in  the  aggregate 
to  f  162.16.  The  plaintiff  excepted  to  this  ruling,  and*  thereafter 
applied  to  the  special  term  for  an  order  directing  a  retaxation.  The 
application  was  denied,  and  the  plaintiff  appealed..  Upon  the  papers 
before  the  clerk,  the  plaintiff  was  clearly  entitled  to  have  the  items 
which  were  disallowed  taxed.  The  affidavit  attached  to  the  bill  of 
costs  was  the  usual  one.  It  stated  that  the  disbursements  had  been 
made  or  incurred  in  the  action;  that  "each  of  the  persons  above 
named  as  witnesses  attended  as  such  witness  on  the  trial  of  said 
action  the  number  of  days  set  opposite  their  names;  that  each  of 
said  persons  resided  the  number  of  miles  set  opposite  their  names 
from  the  place  of  said  trial;  and  each  of  said  persons,  as  such  wit- 
ness as  aforesaid,  necessarily  traveled  the  number  of  miles  so  set 
opposite  their  names,  in  traveling  to,-  and  the  same  distance  in  return- 
ing from,  the  said  place  of  trial."  No  objection  was  made  as  to  the 
sufficiency  of  the  affidavit,  and  the  facts  therein  stated  were  not 
contradicted  in  any  way.  Indeed,  this  was  the  only  evidence  before 
the  clerk,  and  it  was  prima  facie  sufficient  to  entitle  the  plaintiff 
to  have  the  items  taxed.  The  defendant  contented  itself  in  making 
an  oral  objection  that  the  same  mileage  fees  had  been  taxed  and 
allowed  to  the  plaintiff  in  another  action.  But  what  of  it?  If,  in 
some  other  action,  the  plaintiff  had  taxed  similar  items,  it  was  pre- 
sumably because  he  was  entitled  to  them ;  and  that  fact  of  itself  did 
not  disprove  the  evidence  then  before  the  clerk,  showing  that  he 
was  entitled  to  the  items  sought  to  be  taxed  here.  If  there  was  any 
reason  why  the  plaintiff  was  not  entitled  to  tax  the  mileage  of  the 
witnesses  referred  to,  it  was  incumbent  upon  the  defendant  to  present 
legal  evidence  of  that  fact  to  the  clerk,  in  order  that  he  might  judi- 
cially pass  upon  and  determine  the  question  This  the  defendant, 
however,  did  not  do;  and  all  the  evidence  that  there  was  before  the 
clerk  was  the  affidavit  of  the  plaintiff's  attorney,  and  this,  as  we 
have  seen,  necessarily  required  the  clerk  to  tax  the  items  objected  to. 
A  motion  for  a  retaxation  of  costs  must  be  made  to  and  heard  by 
the  special  term  on  the  same  papers  used  before  the  clerk.  It  is  im- 
proper to  use  any  other  papers,  except  so  far  as  they  may  be  neces- 
sary to  show  the  clerk's  action.  This  is  so  for  the  reason  that  the 
motion  for  retaxation  is  in  the  nature  of  an  appeal  from  the  action 
of  the  clerk.  The  objection  made  by  the  defendant  being  oral,  it 
was  proper  for  the  plaintiff,  upon  his  motion  for  a  retaxation,  to 
show  by  affidavit  just  what  took  place  before  the  clerk ;  but  this  did 
not  involve  the  merits  of  the  clerk's  action,  and  it  did  not  entitle 
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the  defendant  to  present  an  affidavit  tonching  the  merits.  It  ap- 
pears, however,  from  the  record  before  us,  that,  after  the  motion 
had  been  heard,  and  without  any  notice  to  the  plaintiff,  an  affidavit 
made  by  the  defendant's  attorney  was  presented  to  and  considered 
by  the  special  term,  which  in  some  respect  involved  the  merits  of 
the  clerk's  ruling.  This  was  cleariy  irregular.  The  defendant  was 
not  entitled  to  use  such  an  affidavit,  and  certainly  not  without  the 
consent  of  the  plaintiff  after  the  motion  had  been  argued;  and  the 
special  term  ought  not  to  have  then  received  or  considered  it. 

Upon  the  papers  presented,  the  plaintiff  was  entitled  to  have  taxed 
the  items  which  were  disallowed;  and  it  therefore  follows  that  tMe 
motion  foi'  a  retaxation  should  have  been  granted.  We  are,  how- 
ever, of  the  opinion  that  the  defendant  should  have  an  opportunity 
to  be  heard  upon  the  merits;  and  therefore  the  order  of  the  special 
term  should  be  reversed,  and  a  new  taxation  directed  before  the 
clerk,  with  leave  to  either  party  to  use,  upon  such  new  taxation,  sach 
additional  affidavits  or  papers  as  may  be  necessary  and  proper. 

The  order  should  be  reversed,  with  |10  costs  and  disbursements, 
and  the  motion  granted,  with  f  10  costa    All  concur. 


(38  App.  Div.  115.) 

McLEOD  ▼.  MIXER  et  al. 
(Supreme  CJourt  Appellate  Division,  First  Department    March  10,  1890.^ 

1.  Chattel  Mortgages— Equitable  Liens— Prioiiities. 

It  was  agreed,  betweeu  plaiDtiiT  and  a  mortgagor  of  a  leasehold  and 
fixtures,  that  plaintiff  should  advance,  oa  security,  and  in  consideration 
of  an  interest  in  the  business,  a  sum  to  be  used  la  improving  the  property 
and  in  paying  the  mortgage;  the  mortgagee  agreeing  that,  on  payment 
of  his  claim  by  a  certain  date,  he  would  assign  it  and  a  contingent  inter- 
est in  the  business  to  the  mortgagor.  Hdd  that,  where  the  mortgage 
was  not  paid  as  agreed,  its  lien  was  not  postponed  to  plaintiff's  right  to 
reimbursement  for  advances  for  improvements. 

2.  Pahtnbbship— What  Constitutes— Contingent  Interests. 

An  agreement  whereby  a  mortgagee  is  to  have  an  interest  In  the 
business  of  the  mortgagor  after  the  mortgagee  Is  paid  out  of  the  profits 
of  the  business  does  not  make  the  mortgagee  a  partner  of  the  mort- 
gagor before  payment. 

Appeal  from  special  term,  New  York  county. 

Action  by  Philip  H.  McLeod  against  Greorge  J.  Kraus  and  others. 
From  a  judgment  in  favor, of  defendant  Henry  C.  Miner,  plaintiff 
appeals.    Affirmed. 

Omitting  formal  parts,  the  complaint  and  the  separate  answer  of 
defendant  Henry  C.  Miner  are  as  follows,  viz. : 

"The  plaintiff  above  named,  by  Hatch  &  Wlclces,  his  attorneys,  complain- 
ing of  the  defendants,  aUeges: 

**(1)  That  heretofore,  and  on  or  about  the  15th  day  of  September,  1895,  the 
defendants  made  and  entered  into  a  certain  agreement  wherein  and  whereby 
they  became  Jointly  interested  as  co-partners  In  a  certain  enterprise,  which 
had  for  its  object  the  erection  and  completion  and  management  of  the  Impe- 
rial Music  Hall,  situated  at  Broadway  and  Twenty-Ninth  street,  in  the  city 
of  Now  York,  aud  from  and  after  the  15th  day  of  September.  ISJ^o.  ilie  de- 
fendants were,  and  ever  since  have  been.  Jointly  Interested  as  such  co-part- 
ners. 
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"(2)  Thereafter,  and  on  or  about  the  12th  day  of  October,  1895.  the  plaln- 
tiir  made  and  entered  into  a  contract,  a  copy  of  which  is  hereto  annexed, 
marked  'Exhibit  A,'  and  made  a  part  hereof. 

"(3)  That  said  contract  was  made  and  entered  into  by  the  plaintiff  on  the 
distinct  representation  of  the  defendants  that  they  were  all  Jointly  interested 
In  said  co-partnership,  and  that  said  Henry  C.  Miner  owned  one-half  interest 
therein,  and  that  the  amount  of  five  thousand  dollars,  named  in  said  agree- 
ment to  be  paid  to  defendant  Kraus,  would  fully  complete  and  equip  and  open 
the  Imperial  Music  Hall.  That  the  plaintiff  made  and  entered  into  said  con- 
tract relying  solely  upon  representations  made  as  aforesaid,  and  duly  paid 
to  the  defendants  the  sum  of  five  thousand  dollars.  On  the  15th  day  of  No- 
vember, 1895,  the  defendant  Henry  0.  Miner  served  a  written  notice  on  the 
plaintiff,  wherein  and  whereby  he  canceled  the  said  contract  on  the  ground 
that  the  plaintiff  had  not  paid  to  him  the  sum  of  fifteen  thousand  dollars, 
which  money  he  claimed  to  be  entitled  to  under  the  said  contract. 

•*(4)  That  the  plahitiflf  declined  to  make  said  payment  of  fifteen  thousand 
dollars  because  the  said  sum  of  five  thousand  dollars  was  wholly  insuflS- 
cient  to  complete  said  building,  and  he  had  been  notified  that  dispossess  pro- 
ceedings had  been  commenced  against  the  premises  of  the  said  Imperial 
^lusic  Hall,  and  which  were  instituted  for  rent,  amounting  in  the  aggregate 
to  about  ^,900;  that  the  outstanding  contracts  for  the  completion  of  the 
building  amounted  to  over  $10,000;  and  that  the  Ruppert  mortgage,  referred 
to  in  said  agreement,  instead  of  being  $20,000,  amounted  to  $22,800,  and  he 
had  be^i  grossly  deceived  in  regard  to  the  financial  affairs  of  said  Imperial 
Music  Hall  and  the  amount  necessary  to  complete  the  same. 

"(5)  Thereafter  the  defendants  made  and  entered  into  a  contract  with  one 
C.  H.  Butler,  who  was  acting  for  the  plaintiff  herein,  wherein  and  whereby 
the  defendants  agreed  to  give  to  the  said  Butler  a  lien  on  the  receipts  of  the 
said  Imperial  Music  Hall,  and  to  secure  him  for  all  advances  he  might  make. 
A  copy  of  said  agreement  is  hereto  annexed,  marked  'Exhibit  B,'  and  made  a 
part  hereof. 

"(6)  That  at  the  time  the  said  advances  were  made,  which  was  prior  to 
the  discovery  by  the  plaintiff,  or  any  one  acting  in  his  behalf,  of  the  amount 
necessary  for  the  payment  of  the  rent  or  the  completion  of  the  building,  and 
the  defendants  represented  to  the  plaintiff  and  to  said  C.  H.  Butler  that  an 
additional  amount,  not  to  exceed  $2,000,  would  complete  said  building,  but 
said  Butler  declined  to  advance  any  sums  until  the  receipts  of  said  Imperial 
Music  Hall  were  properly  assigned  to  him  to  secure  the  payment  thereof: 
that  under  such  agreement  said  Butler  advanced  to  the  defendants  various 
sums,  which  amounted  in  the  aggregate  to  $2,475,  and  said  Butler  made  such 
advances  acting  on  behalf  of  the  plaintiff,  and  thereafter  duly  assigned  to 
said  plaintiff  the  said  agreement. 

"(7)  That  thereafter,  and  on  the  earnest  request  of  the  defendants,  plain- 
tiff advanced  divers  sums  of  money  to  the  defendants,  amounting  to  $8,000. 

**(8)  That  all  such  advances  were  made  on  the  distinct  understanding  and 
agreement  that  the  entire  receipts  of  the  Imperial  Music  Hall  would  be  ap- 
plied to  the  payment  thereof,  and  that  the  plaintiff  would  be  repaid  for  all 
sums  which  he  advanced. 

"(9)  That  all  of  the  moneys  advanced  by  the  plaintiff,  either  directly,  or 
through  said  C.  H.  Butler,  have  been  applied  exclusively  to  the  improvement 
and  completion  of  the  property  of  the  defendants  the  Imperial  Music  Hall, 
and  no  payments  were  made  to  any  person  by  the  plaintiff,  except  for  the 
object  and  purpose  of  the  co-partnership  existing  between  the  plaintiff  and 
the  defendants;  and  the  defendants,  ever  since  the  15th  day  of  September, 
1896,  have  been  interested  in  said  leasehold,  and  said  leasehold  and  property 
thereon  constitute  the  capital  and  assets  of  the  co-partnership  existing  be- 
tween them,  and  on  the  improvement  and  completion  of  which  the  moneys 
advanced  by  the  plaintiff  have. been  exclusively  applied. 

"(10)  Tlint  the  plaintiflf  has  made  demand  upon  the  defendants  for  the 
return  of  the  money  so  paid  by  him.  and  they  have  refused  to  pay  the  amount, 
or  any  part  thereof;  and  the  plaintift*  has  also  demanded  that  the  re<'i'lpts 
of  said  music  li:ill  be  applied  to  the  payment  of  his  debt,  and  thoy  have 
refused  to  so  apply  the  said  receipts,  and  they  have  notified  the  plaintiff  that 
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they  will  not  recognize  his  claim,  and  that  they  will  not  apply  the  receipts 
in  accordance  with  the  agreement,  and  in  no  manner  whatsoever,  towards 
the  payment  of  this  indebtedness,  but  have  notified  him  that  they  refuse  to 
recognize  his  Interest  or  claim  therein  in  any  manner  whatsoever. 

"(11)  The  only  co-partnership  asset  of  the  defendants  is  the  said  Imperial 
Music  Hall,  and  the  defendant  Miner  has  repudiated  and  refused  to  pay  fmy 
of  the  debts  of  the  said  music  hall  co-partnership,  and  the  plaintiff  fears 
that  the  assets  of  the  said  music  hall  will  be  misapplied^  and  will  not  be 
applied  to  the  payment  of  his  debt,  and  will  be  applied  to  the  payment  of 
other  debts,  in  fraud  of  the  plaintiff's  rights,  and  that  the  plaintiff  ^vrlll 
thereby  lose  his  security,  on  the  faith  of  which  he  advanced  the  sum  afore- 
said. 

"(12)  That  said  music  hall  is  now  about  completed,  and  is  advertised  to 
be  opened  on  December  23,  1895,  and  payments  are  already  being  made  for 
seats  and  entrance  fees  for  the  opening  performance  and  subsequent  perform- 
ances, and  the  said  receipts  are  not  being  applied  to  the  payment  of  the  plain- 
tiff's claim,  in  accordance  with  the  said  agreement,  and,  unless  the  rights  of 
the  plaintiff  are  protected  now,  he  will  lose  his  lien  on  the  said  receipts,  and 
will  be  greatly  Injured  thereby. 

"(13)  That  the  description  of  the  premises  affected  by  this  action,  and  on 
which  the  plaintiff  seelcs  to  impose  a  lien,  is  as  follows:  Those  certain  prem- 
ises now  occupied  by  the  new  Imperial  Music  Hall,  in  the  city  and  county  of 
New  York,  at  the  comer  of  29th  street  and  Broadway,  being  the  same  prem- 
ises heretofore  leased  by  one  John  J.  White  to  one  Greorge  Green  on  or  about 
the  11th  day  of  May,  1880,  and  the  same  leased  or  sublet  to  George  J.  Kraus 
on  the  1st  day  of  March,  1892,  as  appears  from  the  records  in  the  register's 
office  of  the  city  and  county  of  New  Yorlf,  at  Liber  16,  page  190,  which  said 
leasehold  estate  was  conveyed  by  the  said  George  J.  Kraus  to  Jacob  Rupper t 
on  the  23d  day  of  May,  1892,  which  is  reported  in  the  said  register's  office, 
at  Liber  16,  page  185,  sec.  3,  blk.  831.  Also  the  certain  premises  fronting 
on  Broadway,  leased  by  one  Adelia  Fitz  Patrick  to  the  said  defendant  George 
J.  Kraus,  now  occupied  by  the  entrance  to  said  music  hall,  situated  north 
and  near  the  corner  of  29th  street  and  Broadway,  in  the  city  and  county  of 
New  York. 

"Wherefore  the  plaintiff  demands  Judgment  against  the  said  defendants, 
and  each  of  them,  for  $10,475,  with  interest  thereon  from  the  respective 
dates  on  which  said  sum  was  advanced;  that  a  receiver  be  appointed  of  all 
the  moneys  of  the  said  co-partnership  of  defendants,  and  especially  of  tbe 
receipts  of  said  Imperial  Music  Hall;  that  the  said  sums  advanced  by  the 
plaintiff  be  declared  to  be  a  lien  on  said  leasehold  premises,  and  upon  the 
receipts  of  the  said  music  hall,  and  that  a  receiver  be  appointed  of  the  same; 
that  the  said  lien  be  foreclosed,  and  said  leasehold  premises  sold  to  satisfy 
same;  and  that  the  plaintiff  have  such  other  relief  as  to  the  court  may  seem 
just." 

Exhibit  A. 

•*This  memorandum  of  agreement,  made  and  entered  into  this  12th  day  of 
October,  1895,  by  and  between  Fannie  Kraus,  George  J.  Kraus,  and  David 
Kraus,  of  New  York  City,  of  the  city  and  county  of  New  York,  and  Philip 
H.  McLeod,  party  of  the  second  part.  This  agreement  is  made  in  consider- 
ation of  the  sum  of  one  dollar  by  each  party  in  hand  to  the  other  paid,  the 
receipts  whereof  are  hereby  mutually  acknowledged,  and  also  in  consideration 
of  the  actual  covenants  of  agreement  herein  contained. 

"First,  it  is  understood  and  agreed  that  the  parties  of  the  first  part  will 
forthwith  cause  to  be  incorporated,  under  the  laws  of  the  state  of  New  York, 
a  corporation  to  be  known  as  ^Imperial  Music  Hall  Company,'  which  shall 
have  a  capital  stock  of  one  hundred  thousand  dollars,  divided  Into  shares  of 
one  hundred  dollars  each,  and  that  all  of  which  stocks  shall  be  issued  for 
the  good  will,  lease,  furniture,  and  other  chattels  belonging  and  forminir 
part  of  the  property  now  known  as  the  'Imperial  Music  Hall.'  situated  at 
Broadway  and  20th  street.  In  the  city  of  New  York,  subject  only  to  a  mort- 
gage to  Jacob  Ruppert  of  not  over  twenty  thousand  dollars;  that  said  leasee 
shall  be  extended  for  at  least  ten  years  additional;   that  said  company  will 
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make,  execute,  and  deliver  another  bond  secured  by  mortgage  on  the  said 
leasehold,  furniture,  and  chattels  In  the  sum  of  twenty  thousand  dollars,  which 
shall  be  payable  in  not  more  than  three  years  from  the  date  hereof,  and  in- 
terest at  the  rate  of  six  per  cent,  but  with  the  agreement  that,  after  the  first 
day  of  January,  1806,  the  sum  shall  be  paid  out  of  the  profits  of  the  said 
company,  if  made,  at  the  rate  of  two  hundred  and  fifty  dollars  per  week, 
except  from  June  1st  to  September  Ist  in  each  year,  and  which  shall  be  sub- 
ordiiiate  to  the  said  Ruppert  mortgage. 

"The  party  of  the  second  part  agrees  that  he  will  advance  said  company 
the  full  sum  of  twenty  thousand  dollars  as  consideration  for  the  said  mort- 
grage,  and  the  parties  of  the  first  part  agree  that  they  will  sell  and  transfer 
to  the  party  of  the  second  part  thirty-five  per  cent,  of  the  entire  capital  stock 
of  said  corporation,  for  the  sum  of  one  dollar. 

"It  is  also  mutually  agreed  that  there  shall  be  three  trustees  of  said  corpo- 
ration, and  that  the  party  of  the  second  part,  or  any  minority  stockholder, 
can  also  cast  his  vote  at  any  election  of  directors  for  one  director,  so  that  he 
will  always  be  represented  in  the  board  of  directors. 

*'It  is  also  agreed  that  the  treasurer  of  said  corporation,  who  shall  keep 
the  funds  thereof,  shall  be  mutually  agreed  upon  by  the  parties  hereof. 

"It  is  also  understood  and  agreed  that  the  parties  of  the  first  part  shall  be 
entitled  to  name  the  manager  of  said  corporation,  who  shall  have  a  salary 
of  one  hundred  dollars  per  week,  and  the  party  of  the  second  part  shall  be 
entitled  to  name  the  assistant  manager  (himself,  if  he  shall  so  elect)  of  said 
corporation,  who  shall  have  a  salary  of  fifty  dollars  per  week,  and  that,  until 
the  payment  of  said  mortgage,  no  other  salaries  shall  be  paid,  except  by 
mutual  agreement. 

"It  is  understood  and  agreed  that  the  supplies  now  belonging  to  the  party 
of  the  first  part,  which  can  properly  be  used  in  connection  with  said  company 
and  its  business,  can  be  taken  over  by  the  corporation  at  the  price  paid 
therefor  by  the  parties  of  the  first  part,  and  to  t>e  paid  to  them  as  the  same 
shall  be  used. 

**It  is  understood  and  agreed  that  the  party  of  the  second  part  shall  pay, 
on  the  signing  of  this  contract,  the  sum  of  two  thousand  five  hundred  dollars 
on  account  of  said  mortgage,  and  shall,  on  delivery  of  the  mortgage,  pay 
$2,500  within  one  week  from  the  date  thereof,  and  balance,  less  amount  pay- 
able to  H.  G.  Miner,  within  two  weeks  from  the  date  thereof;  all  of  such 
amount  to  be  used  in  and  for  the  repairs  and  alterations  now  in  progress 
on  said  Imperial  Music  Hall. 

"It  is  further  understood  and  agreed  that  the  party  of  the  second  part  shall 
pay  to  Henry  G.  Miner,  out  of  such  twenty  thousand  dollars,  on  account  of 
s^aid  mortgage,  the  sum  which  the  said  Henry  G.  Miner  has  already  advanced 
to  the  parties  of  the  first  part;  on  receipt  whereof  said  Miner  will  satisfy 
all  claims  which  he  has  on  said  lease,  furniture,  and  chattels,  and  mean- 
while shall  hold  the  same  as  security  for  such  payment. 

**In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written* 

"Fannie  Kraus.  [Seal.] 

"George  J.  Kraus.      [Seal.] 
"David  Kraus.  ISeal.] 

"PhUip  H.  McLeod.     [Seal.]" 

"I,  Henry  O.  Miner,  hereby  agree  that  I  will  assign  the  entire  claim 
against  Geo.  J.  Kraus  and  others,  and  assign  all  my  interest  in  the  Imperial 
Music  Hall,  and  contracts  relating  thereto,  on  payment  of  amount  advanced 
by  me  on  or  before  November  15th,  1895. 

"N.  T.,  Oct  15,  '95.  Henry  C.  Miner, 

"By  Chas.  J.  Davis,  Atty." 

Exhibit  B. 

"New  York,  November  2,  1805. 
"Chas.  Henry  Butler,  Esq.,  1402  Broadway,  City— Dear  Sir:    It  was  the 
understanding  between  Mr.  McLeod  and  myself  that  he  should  have  a  mort- 
gage on  the  Imperial  Music  Hall  lease,  subject  to  the  Buppert  mortgage,  for 
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$20,000,  and,  if  the  Ruppert  mortgage  exceeded  that,  I  would  make  personal 
arrangements  for  its  reduction  to  that  amount  Mr.  McLeod  has  paid  $5.0OO, 
as  required  by  the  contract,  and  the  balance  of  the  $20,000  is  to  be  paid  to 
Mr.  Miner  before  November  15th,  1805,  to  wit,  $15,000.  It  will,  however, 
take  an  additional  amount  to  complete  alterations,  and  this  will  be  borne  by 
ai^'self  personally,  but  I  shall  have  to  have  some  assistance  to  finance  it, 
and  whatever  additional  amount  you  advance  to  me  on  and  after  this  date 
I  will  secure  by  my  stock  in  the  company  and  from  the  receipts  of  the  music 
hall  as  soon  as  opened. 

"Yours,  very  truly,  George  J.  Kraus." 

"The  separate  answer  of  the  above-named  defendant  Henry  C.  Miner  re- 
spectfully shows  to  the  court  as  follows: 

''First  This  defendant  denies  each  and  every  allegation  contained  in  that 
paragraph  of  the  complaint  marked  and  numbered  1. 

"Second.  This  defendant  admits  the  allegations  contained  in  that  para- 
graph of  the  complaint  marked  and  numbered  2. 

'*Third.  This  defendant  admits  that  on  the  15th  day  of  November,  1895, 
he  served,  or  caused  to  be  served,  a  written  notice  on  the  plaintiff  and  the 
other  parties  to  the  agreement  set  forth  in  paragraph  2  of  said  complaint 
wherein  and  whereby  this  defendant  canceled  his  agreement  to  assign  his 
interest  in  the  Imperial  Music  Hall,  and  contracts  relating  thereto,  on  pay- 
ment of  amount  advanced  by  him  on  or  before  November  15,  1885,  on  the 
ground  that  the  sum  of  $15,000.  which  money  he  claimed  to  have  been  ad- 
vanced by  him,  had  not  been  paid;  and  this  defendant  denies  each  and  every 
other  allegation  contained  in  that  paragraph  of  the  complaint  marked  and 
numberml  3. 

"Fourth.  This  defendant  denies,  upon  information  and  belief,  each  and 
every  allegation  contained  in  that  paragraph  of  the  complaint  marked  and 
numbered  4. 

"Fifth.  This  defendant  denies  each  and  every  allegation  contained  in  that 
paragraph  of  the  complaint  marked  and  numbered  5. 

"Sbcth.  This  defendant  denies  each  and  every  allegation  contained  in  that 
paragraph  of  said  complaint  marked  and  numbered  6. 

"Seventh.  This  defendant  denies  the  allegations  contained  in  that  psLm- 
graph  of  the  complaint  marked  and  numbered  7. 

"Eighth.  This  defendant  denies  each  and  every  allegation  contained  In  that 
paragraph  of  the  complaint  marked  and  numbered  8. 

"Ninth.  This  defendant  denies  each  and  every  allegation  contained  in  that 
paragraph  of  the  complaint  marked  and  numbered  9. 

"Tenth.  This  defendant  admits  that  the  plaintiff  has  made  demand  upon 
him  for  the  return  of  the  moneys  alleged  in  the  complaint  to  have  been  paid 
by  him,  and  admits  that  this  defendant  has  refused  to  pay  the  same  or  any 
part  thereof;  but  this  defendant  denies  that  he  has  any  knowledge  or  Infor- 
mation sufficient  to  form  a  belief  as  to  whether  the  plaintiff  has  made  such 
a  demand  upon  any  of  the  other  defendants  to  this  action  or  whether  such 
defendants  have  refused  to  pay  the  same.  This  defendant  admits  that  the 
plaintiff  has  demanded  from  him  that  the  receipts  of  tt)e  Imperial  Music 
Hall  be  applied  to  the  payment  of  the  amount  alleged  to  be  due  to  the  plaintiff, 
and  that  he  has  refused  to  have  the  said  receipts  so  applied;  and  denies 
that  he  has  any  knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  the  plaintiff  has  made  such  demand  upon  the  other  defendants  to 
this  action,  or  whether  they  have  refused  to  so  apply  the  said  receipts.  This 
defendant  admits  that  he  has  notified  the  plaintiff  that  he  will  not  recognize 
his  claim,  and  that  he  will  not  apply  the  receipts  of  said  music  hall  In  ac- 
cordance with  the  agreement  entered  Into  between  this  plaintiff  and  the 
other  defendants;  but  this  defendant  denies  that  he  has  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  what  the  other  defendants  to  this 
action  have  done  in  that  connection;  and  this  defendant  denies  each  and 
every  allegation  contained  in  that  paragraph  of  the  complaint  marked  and 
numbered  10,   except  as  hereinbefore  specifically  admitted  or  denied. 

"Eleventh.  This  defendant  denies  that  the  said  Imperial  Music  Hall  con- 
stitutes an  asset  of  any  co-partnership  between  this  defendant  and  the  other 


Digitized  by  VjOOQIC 


Sup.  Ct.)  m'leod  v.  miner.  719 

defendants  to  this  action,  and  denies  that  the  defendants  to  this  action  are 
co-partners  in  the  ownership  of  said  Imperial  Music  Hall.  This  defendant 
admits  that  he  has  repudiated  and  refused  to  pay,  and  will  continue  to  repu- 
diate and  refuse  to  pay,  any  of  the  debts  of  any  co-partnership  alleged  to 
exist  between  this  defendant  and  his  co-defendants.  This  defendant  denies, 
apon  information  and  belief,  each  and  every  allegation  contained  in  that  para- 
irraph  of  the  complaint  marked  and  numbered  11,  except  as  hereinbefore  ad- 
mitted or  denied. 

'rrwelfth.  This  defendant  admits  that  the  said  Imperial  Music  Hall  is  now 
about  completed,  and  is  to  be  opened  on  December  23,  1895,  and  that  pay- 
ments are  already  being  made  for  seats  and  entrance  fees  for  the  opening 
performance  and  subsequent  performances,  and  that  the  said  receipts  are  not 
l>eing  applied  to  the  payment  of  plaintiCTs  claim.  This  defendant  alleges, 
upon  hiformation  and  belief,  that  the  said  plaintiff  has  no  lien  upon  the  said 
receipts,  and  never  did  have  any  lien  on  the  said  receipts,  and  that,  therefore, 
he  cannot  be  greatly  injured  by  the  failure  to  receive  same. 

"Thirteenth.  This  defendant  admits  that  the  description  of  the  premises 
npon  which  the  plaintiff  seeks  to  impose  a  lien  is  correctly  set  forth  in  the 
thirteenth  paragraph  of  said  complaint. 

'•Fourteenth.  This  defendant  denies  each  and  every  allegation  in  the  com- 
plaint contained,  and  not  hereinbefore  specifically  admitted  or  denied. 

*'And  as  and  for  a  second,  separate,  and  further  defense  this  defendant 
alleges  as  follows:  That  heretofore,  and  on  the  6th  day  of  September,  1895, 
and  prior  thereto,  he  advanced  to,  and  paid  o\it  for,  Fannie  Kraus,  one  of  the 
defendants  in  this  action,  who  at  the  time  was  erecting  and  completing  the 
Imperial  Music  Hall,  in  the  city  of  New  York,  the  sum  of  $15,000,  all  of  which 
money  was  used  in  the  erection  and  completion  of  said  premises,  or  in  the 
payment  of  rent  due  upon  the  lease  of  said  premises,  and  that,  as  security 
for  the  repayment  of  the  said  moneys  so  advanced  to  said  Fannie  Kraus,  the 
said  Fannie  Kraus,  and  the  other  defendants  to  this  action,  executed,  ac- 
knowledged, and  delivered  to  him  a  chattel  mortgage  upon  all  their  right. 
title,  and  interest  in  and  to  the  scenery,  properties,  curtains,  carpets,  bar, 
bar  fixtures,  glassware,  tables,  gas  fixtures,  globes,  and  all  other  property  of 
every  kind  and  description  contained  in  said  Imperial  Music  Hall,  and  like- 
wise all  their  right,  title,  and  interest  and  equity  in  and  to  the  leases  of  the 
said  music  hall  premises;  and  that  it  was  thereupon  agreed,  between  this 
defendant  and  the  said  Fannie  Kraus,  that  this  defendant  should  have  a 
first  lien  upon  the  business  to  be  carried  on  in  said  Imperial  Music  Hall  and 
the  receipts  of  the  same,  and  that  out  of  the  said  receipts  this  defendant 
was  to  be  paid  the  moneys  advanced  by  him  as  aforesaid,  before  any  moneys 
were  paid  to  the  said  defendant  Fannie  Kraus.  This  defendant  alleges  that 
he  never  had  any  partnership  agreement  with  the  three  co-defendants  in  this 
action,  but  that  this  defendant  and  the  said  Fannie  Kraus  did  agree  that 
after  the  said  $15,000  had  been  paid  to  this  defendant,  that  then  and  there- 
after the  receipts  of  the  said  business,  after  paying  the  expenses  of  running 
the  same,  were  to  be  divided  between  this  defendant  and  the  said  Fannie 
Kraus.  That  subsequently,  and  on  or  about  the  12th  day  of  October,  1895, 
the  defendants  Fannie  Kraus,  George  J.  Kraus,  and  David  Kraus  entered  into 
an  agreement  with  the  plaintiff,  a  copy  of  which  agreement  is  annexed  to, 
and  forms  part  of,  the  complaint;  and  that  the  parties  to  said  agreement 
secured  from  this  defendant  an  agreement,  which  is  annexed  to  the  agree- 
ment aforesaid,  in  the  words  and  figures  following,  to  wit: 

"  *I,  Henry  C.  Miner,  hereby  agree  that  I  will  assign  the  entire  claim  against 
George  J.  Kraus  and  others,  and  assign  all  my  interest  in  the  Imperial  Music 
Hall,  and  contracts  relating  thereto,  on  payment  of  amount  advanced  by 
me  on  or  before  November  15,  1895.  Henry  0.  Miner, 

••  'By  J.  Chas.  Davis,  Atty.' 

"Or,  in  other  words,  the  said  George  J.  Kraus,  Fannie  Kraus,  and  David 
Kraus,  together  with  the  said  plaintiff,  proposed  to  pay  this  defendant  the 
amount  of  money  advanced  by  him,  and  then  to  take  upon  themselves  the 
conduct  of  the  said  Imperial  Music  Hall  through  the  medium  of  a  stock  com- 
pany, as  is  set  forth  in  the  said  agreement  of  October  12,  1895.    That,  how- 
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ever,  no  payments  were  made  to  this  defendant,  and  the  parties  to  the  said 
agreement  acknowledged  to  this  defendant,  on  the  15th  day  of  November, 
1895,  that  they  were  unable  to  malse  said  payments,  and  accordingly   tliis 
defendant  caused  a  notice  to  be  served  npon  them,  and  each  of  them,  can- 
cellng  the  said  contract  relative  to  the  assigning  of  this  defendant's  interest 
in  the  said  Imperial  Music  Hall.    And  this  defendant  farther  alleges  that 
during  all  the  time  between  the  12th  day  of  October,  1895,  and  the  15th  dsty 
of  October,  1895,  this  plaintiff,  and  the  defendants  to  this  suit  other  than 
this  defendant,  held  out  the  inducement  and  promise  and  assurance  to  this 
defendant  that  he  would  receive,  on  or  before  the  15th  day  of  November. 
1895,  the  moneys  which  had  been  advanced  by  him  as  aforesaid.    That  by 
reason  of  the  failure  of  this  plaintiff  and  the  other  defendants  to  this  action 
to  carry  through  their  arrangement,  and  for  the  protection  of  this  defendant* 
he,  this  defendant,  was  obliged  to,  and  did,  advance  various  sums  of  money 
towards  the  completion  of  the  said  Imperial  Music  Hall  and  the  purchase  of 
properties  necessary  for  the  same,  to  the  end  that  the  said  Imperial  Muaic 
Hall  might  be  opened  for  business,  and  this  defendant  enabled  to  obtain  the 
money  so  advanced  by  him  from  the  receipts  of  the  business  to  be  carried  on 
therein,  and  that  this  defendant  has  already  advanced  and  paid  out,  or 
assumed  obligations  to  advance  and  pay  out,  moneys  amounting  to  about 
forty-five  thousand  dollars.    That  the  sum  of  $15,000  was  advanced  by  tlils 
defendant  towards  the  erection  and  completion  of  the  said  music  hall  before 
the  making  of  the  agreement  above  referred  to  between  this  plaintiff  and  the 
defendants  other  than  this  defendant,  and  that  the  payments  made  by  this 
defendant  over  and  above  the  said  sum  of  $15,000  have  been  made  by  this 
defendant  since  the  failure  of  the  parties  to  said  last-mentioned  agreement 
to  pay  this  defendant  such  advances,  and  were  made  for  the  purpose  of 
completing  the  said  music  hall,  to  which,  and  the  business  to  be  done  in 
which,  this  defendant  was  obliged  to  look  for  the  recovery  of  his  money. 
Inasmuch  as  the  other  defendants  to  this  action  are  insolvent.    And  this 
defendant  further  alleges  that  the  rent  of  the  said  premises  is  large,  and 
comes  due  every  three  months;   and  that  it  will  be  necessary  tD  make  oth^r 
and  further  advances  and  payments  for  the  purpose  of  enabling  business  to 
be  carried  on  in  the  said  Imperial  Music  Hall,  and  that  it  would  be  a  great 
injustice  to  this  defendant  and  would  prevent  his  ever  recovering  the  money 
so  advanced  by  him,  were  the  prayer  of  the  complaint  granted.    Wherefore 
this  defendant  demands  that  the  complaint  be  dismissed,  with  the  costs  of 
this  action." 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON. 
O'BRIEN,  and  INGRAHAM,  JJ. 

Thomas  P.  Wickes,  for  appellant. 

Ashbel  P.  Fitch,  for  respondent  Henry  C.  Miner. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  establisli  an 
equitable  lien  upon  the  leasehold  and  other  property  constituting 
the  Imperial  Music  Hall,  of  New  York  City,  for  moneys  advanced  by 
the  plaintiff  pursuant  to  an  agreement,  which  moneys  were  used, 
with  the  knowledge,  acquiescence,  and  consent  of  the  defendant 
Miner,  in  completing  alterations  upon  the  property.  It  was  claimed 
that  the  defendant  Miner,  being  a  partner  or  joint  owner  of  the 
businese  and  a  party  to  the  contract,  induced  the  plaintiff  to  make 
tlie  advances,  refused  to  give  the  security  agreed  upon,  and  took  the 
benefit  of  the  moneys  advanced;  and  that,  by  his  active  procurement, 
interference,  inducement,  and  representation,  the  defendant  is  eqnita- 
bly  estopped  from  claiming  the  benefit  of  his  legal  rights,  which  are 
postponed  to  the  equitable  lien  of  the  plaintiff. 

It  appears  from  the  evidence  that  the  defendants  Kraus  had  a 
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lease  <rf  premises  in  West  Twentj-Ninth  street  and  Broadway,  in  the 
city  of  New  York,  known  as  the  'Imperial  Music  Hall,"  and  that  the 
defendant  Miner  had  advanced  to  them  about  the  sum  of  |15,000 
for  the  purpose  of  making  improvements  upon  said  property.  The 
premises  were  subject  to  a  mortgage  to  one  Ruppert.  The  defend- 
ants Kraus,  in  order  to  secure  Mhaer  for  the  advances  which  he  had 
made,  gave  him  a  mortgage,  dated  Beptembn*  10, 1895,  upon  the  lease, 
fixtures,  etc.,  in  said  music  hall,  for  the  sum  of  |15,000,  said  sum 
to  be  paid  by  the  mortgagors  on  or  before  the  1st  of  September, 
1896,  out  of  tibte  profits  of  the  business  conducted  in  said  music  hall 
or  otherwise.  The  mortgage  provided^  that,  if  the  defendant  Miner 
shonld  at  any  time  deem  his  loan  un&fe,  he  might  enter  upon  the 
premises  and  foreclose  his  mortgage.  There  appears  also  to  have 
been  an  agreement  between  the  defendants  Kraus  and  Miner  that, 
as  an  inducement  to  Miner  to  advance  the  money,  after  he  should 
be  repaid  his  loan,  he  was  to  be  entitled  to  receive  one-half  the  profits 
of  the  business  carried  on  in  the  music  hall.  The  advances  of  Miner 
not  proving  sufBcient  to  carry  out  the  improvements,  the  defendants 
Kraus  sought  other  means  of  raising  money;  and  on  the  12th  of 
October,  1895,  an  agreement  was  entered  into  between  the  Krauses 
and  the  plaintiff  providing  for  the  forming  of  a  corporation  to  be 
known  as  the  'Imperial  Music  Hall,"  which  should  have  a  capital 
stock  of  1100,000,  divided  into  shares  of  |100  each,  all  of  which  was 
to  be  issued  for  the  good  will,  lease,  furniture,  etc.,  of  the  property 
known  as  the  'Imperial  Music  Hail,"  and  to  be  subject  only  to  a 
mortgage  to  Jacob  Buppert  of  not  more  than  (20,000.  It  was  fur- 
ther provided  that,  the  company  should  make,  execute,  and  deliver  to 
the  plaintiff  a  mortgage  for  |20,000,  which  was  to  be  subordinate  to 
the  Ruppert  mortgage;  and  the  plaintiff  agreed  to  advance  to  the 
defendants  Kraus  the  full  sum  of  |20,000  in  consideration  thereof, 
the  Krauses  agreeing  that  they  would  sell  and  transfer  to  the  plain - 
tiff  35  i)er  cent,  of  the  entire  capital  stock  of  said  corporation  for 
the  sum  of  |1.  It  was  further  provided  that  the  plaintiff  should, 
upon  the  signing  of  the  contract,  pay  the  sum  of  |2,500  on  account 
of  said  mortgage,  and  should,  on  delivery  of  the  mortgage,  pay  |2,500 
within  one  week  from  the  date  thereof,  and  the  balance  (less  the 
amount  payable  to  Miner)  within  two  weeks;  all  of  which  sums 
were  to  be  used  in  the  repairs  and  alterations  then  in  progress  on 
said  music  hall.  The  agreement  further  provided  that  the  plain- 
tiff should  pay  to  Miner,  out  of  said  |20,000,  the  sum  which  Miner 
had  already  advanced,  on  receipt  of  which  Miner  was  to  satisfy  all 
claims  which  he  had  on  said  lease,  furniture,  and  chattels,  and  in  the 
meantime  was  to  hold  the  same  as  security  for  such  payment.  Upon 
the  same  day  Miner  executed  an  instrument  by  which  he  agreed  that 
he  would  assign  his  entire  claim  against  the  defendants  I&aus,  and 
all  his  interest  in  the  Imperial  Music  Hall  and  contracts  relating 
thereto,  on  payment  of  the  amount  advanced  by  him,  on  or  before 
November  15,  1895.  The  plamtiff  advanced  the  |2,500  on  the  execu- 
tion of  the  agreement,  the  company  was  incorporated,  and  the  plain- 
tiff paid  other  sums  of  money  for  the  completion  of  the  alterations 
in  the  building;  but  the  amount  due  to  Miner  was  not  paid,  and  it 
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seems  to  have  been  impossible  for  the  plaintiff  to  comply  witti  the 
provisions  of  his  contract  in  regard  to  the  payment  to  Miner.  Miner 
insisted  that  the  amount  due  to  him  should  be  paid  at  the  time  agreed 
upon  in  the  contract  signed  by  him,  and  notified  the  parties  that, 
if  the  payment  was  not  made^  he  would  elect  to  declare  the  contract 
broken,  and  proceed  therein  the  same  as  if  no  contract  had  ever  ex- 
isted, and  should  take  such  further  proceedings  in  the  matter  as  he 
was  legally  entitled  to.  The  amount  not  having  been  paid,  Miner 
treated  the  original  agreement  between  himself  and  the  Krauses  aa 
subsisting,  and  claimed  the  interest  in  the  property  which  was  given 
to  him  by  the  chattel  mortg|ge  and  the  agreement  with  them.  Va- 
rious negotiations  were  earned  on  between  the  Krauses,  the  plain- 
tiff's representative,  and  others  without  result.  Rent  becoming  due, 
and  not  being  paid,  and  dispossession  proceedings  pending,  Miner 
advanced  the  amount  of  the  rent,  took  up  the  Ruppert  mortgage,  and 
took  possession  of  the  property  in  pursuance  of  the  terms  of  his 
mortgage. 

Upon  this  state  of  facts,  we  fail  to  see  any  ground  upon  which 
the  defendant  Miner  has  become  liable  for  the  advances  and  breach 
of  contract  upon  the  part  of  the  plaintiff.  Miner  consented  to  the 
arrangement  between  the  Krauses  and  the  plaintiff  upon  the  express 
condition  that  he  was  to  be  repaid  his  advances  on  the  15th  of  Novem- 
ber, 1895.  He  agreed  to  give  up  all  his  interest  in  the  property, 
which  agreement  he  made  because  of  the  plaintiff's  promise  to  repay 
him  his  advances  at  a  period  earlier  than  the  agreement  between 
himself  and  the  Krauses  required  such  payment  to  be  made.  He  was 
not  repaid.  He  had  notified  the  parties  that  time  was  of  the  essence 
of  the  contract,  as  appears  upon  its  face,  and  he  should  not  be  held 
to  his  agreement  without  performance  by  the  other  parties  of  their 
part  of  the  contract.  It  was  upon  the  faith  of  the  agreement  entered 
into  between  the  Krauses  and  the  plaintiff  that  the  latter  advanced 
the  moneys  for  the  completion  of  the  alterations  in  the  music  hall, 
and,  when  he  had  failed  to  comply  with  his  part  of  the  agreement  as 
to  Miner,  it  is  diflScult  to  see  upon  what  theory  Miner  could  be  pre- 
vented from  resorting  to  the  securities  which  he  had  already  had 
for  the  payment  of  his  money.  It  would  seem,  upon  a  consideration 
of  the  case,  that  it  was  Miner  who  was  induced  to  make  the  agree- 
ment he  did  because  of  the  promise  of  the  plaintiff,  and  not  the  plain- 
tiff who  was  induced  to  make  the  advances  which  he  did  because  of 
any  representations  held  out  by  Miner.  Under  these  circumstances, 
we  know  of  no  principle  under  which  Miner  could  be  compelled  to 
pay  the  advances  made  by  the  plaintiff  because  the  plaintiff  had  failed 
to  "comply  with  his  contract  to  pay  the  advances  which  Miner  had 
made,  and  thus  release  the  property. 

It  is  claimed  that  Miner  cannot  escape  his  liability  as  partner  and 
tenant  in  common  of  this  property  for  the  advances  made.  There 
is  no  evidence  whatever  that  he  ever  became  a  partner  in  this  busi- 
ness. He  was  to  become  a  part  owner  upon  a  contingency  which 
never  happened.  After  his  |15,000  had  been  repaid  to  him  under  his 
original  agreement  with  the  defendants  Kraus,  he  was  to  have  a  half 
interest  in  the  property,  but,  until  these  advances  had  been  repaid, 


Digitized  by  VjOOQIC 


Sup«   Ct.)  CONSOLIDATED   FBUIT-JAB   CO.  V.  WI8NER.  723 

^18  only  interest  was  that  of  mortgagee.  It  was  so  understood  by 
all  the  parties^  and,  as  already  stated,  that  interest  he  agreed  to  give 
up  if  the  plaintiff  caused  to  be  paid  to  him  the  advances  he  had  made. 
The  whole  diflQculty,  so  far  as  Miner  is  concerned,  seems  to  have 
arisen  because  the  plaintiff  failed  to  comply  with  that  portion  of  his 
agreement  by  which  he  agreed  to  discharge  the  indebtedness  due  to 
Miner;  and,  he  having  failed  in  this  regard,  we  do  not  see  how  Miner 
can  be  prevented  from  attempting  to  secure  himself  by  making  use 
of  the  liens  which  he  had  upon  the  property.  There  seems  to  be  no 
ground,  therefore,  for  holding  Miner  liable  for  the  advances  of  the 
plaintiff  because  the  latter  had  failed  to  comply  with  his  agreement 
to  repay  the  sums  advanced  by  Miner  the  benefit  of  which  he  was  to 
get  under  his  contract. 

Tlie  judgment  should  be  affirmed,  but,  as  the  defendants  did  not 
furnish  the  court  with  any  points  upon  the  argument  of  this  appeal, 
without  costs.    All  concur. 


CONSOLIDATED  FRUIT-JAR  CO.  v.  WISNER. 
(Supreme  Court,  AppeUate  DiTislon,  Second  Department.    March  7,  ISW.) 

ABATKICENT— PRKDENCT  OF  ACTION. 

Pendency  of  an  action  at  law  cannot  be  pleaded  In  abatement  of  a  suit 
in  equity,  though  after  commencement  of  the  equity  suit  the  complaint 
In  the  action  at  law  is  amended  so  as  to  change  such  action  to  a  suit  In 
equity. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  CJonsolidated  Fruit-Jar  Company  against  Henry  C. 
Wisner.  From  an  interlocutory  judgment,  entered  on  a  decision  of 
the  referee,  directing  defendant  to  account  to  plaintiff,  defendant  ap- 
pealed.    Transferred  from  First  to  Second  department.     Aflftrmed. 

Hie  opinion  of  the  referee  is  as  follows: 

This  action  is  brought  for  an  accounting  by  defendant  for  his  acts  while  and 
as  president  of  the  plaintiff.  It  was  commenced  June  14,  18&7.  On  February 
26.  1897,  the  def^idant  herein  commenced  an  action  in  this  court  against  the 
plaintiff  herein.  That  former  action  was  still  pending  when  this  action  was 
commenced.  The  plaintiff  now  moves  for  an  interlocutory  Judgment  herein 
that  defendant  account  Defendant  opposed  said  motion  solely  upon  the  ground 
that  the  said  prior  action  is  pending,  and  concedes  that  the  plaintiff  is  entitled 
to  an  interlocutory  judgment  that  the  defendant  account  herein,  unless  such 
pendency  of  said  former  action  is  a  defense  precluding  such  a  Judgment, 
defendant  also  moves  to  dismiss  the  complaint  herein  on  the  same  ground. 
A8  a  matter  of  convenience,  said  former  action  will  be  spolcen  of  as  action 
No.  1,  and  the  action  at  bar  as  action  No.  2. 

The  original  complaint  In  action  No.  1  was  demurred  to,  and  the  demurrer 
thereto  was  overruled,  and  the  appellate  division  afDrmed  the  Judgment  over- 
ruling the  same,  with  leave  to  withdraw  the  demurrer,  and  to  answer  on 
terms.  In  the  opinion  delivered  on  said  appeal,  speaking  of  the  original  com- 
plaint in  action  No.  1.  the  court  said:  "On  the  facts  set  forth  in  the  complaint, 
the  plaintiff  has  no  equitable  cause  of  action,  but  has  a  legal  one;  and  having 
demanded  a  money  Judgment,  as  well  as  relief,  the  complaint  is  not  demurra- 
ble on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  It  appears,  however,  that  defendant  In  action  No.  1  (the  plaintiff  here- 
in) availed  of  the  privilege  to  withdraw  said  demurrer,  and  served  an  answer 
In  said  action,  which  was  received  by  the  attorneys  for  the  plaintiff  therein,  on 
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Marcb  8,  1888.  Said  defendant,  alKh  on  March  27,  1898,  aeired  an  amended 
answer  in  said  action  No.  1;  and  on  April  13,  1898,  the  plaintiff  in  said  actioft 
(the  defendant  herein)  served  an  amended  complaint  In  said  action  No.  1. 
When  the  pending  motions  were  made,  the  time  to  answer  said  amended  com- 
plaint had  not  expired,  and  no  answer  thereto  had  been  served.  It  is  now 
claimed  that,  by  reason  of  the  contents  of  the  said  amended  complaint  in  action 
No.  1,  that  action  is  a  bar  to  the  prosecution  of  this  action  No.  2;  that  the 
issues  to  be  tried  and  determined  in  both  actions  are  the  same.  There  are  two 
answers  to  this  daim:  First,  that  what  cause  of  action  said  action  No.  1 
was  pending  for,  when  action  No.  2  was  commenced,  must  be  determined  by 
the  pleadings  in  action  No.  1  as  they  stood  at  that  time;  secondly,  that  the 
pleadings  in  action  No.  1,  whether  the  original  or  amended  complaints  be  taken 
as  the  test,  do  not  make  out  a  case  of  action  No.  1  being  an  action,  the  pendency 
of  which  precluded  the  commencement  or  prosecution  of  action  No.  2,  the  one 
at  bar.  The  action  at  bar  (No.  2)  was  commenced  June  14,  1897.  At  that  time 
the  only  pleadings  existing  in  action  No.  1  were  the  original  complaint  there- 
in and  the  demurrer  thereto.  No  answer  was  served  in  said  action  until  March 
8,  1898,  and  the  amended  answer  therein  was  not  served  until  March  27,  1898. 
and  the  amended  complaint  therein  was  not  served  until  April  13.  1898,  all  of 
which  dates  are  long  subsequent  to  June  14,  1897,  when  this  action  CSo.  2)  was 
commenced.  If  the  amendment  to  the  complaint  made  action  No.  1  to  be  one 
for  any  other  cause  than  it  theretofore  was,  under  the  original  complaint  there- 
in, it  did  not  become  an  action  for  such  new  cause  until  such  amended  com- 
plaint was  served.    If,  then,  under  the  original  complaint  therein,  action  No. 

1  was  not  an  action  for  the  same  cause,  and  did  not  involve  the  trial  and  de- 
cision of  the  same  issue,  and  the  granting  of  the  same  relief  as  are  to  be  tried, 
decided,  and  granted  in  action  No.  2,  then,  when  the  latter  action  was  com- 
menced, the  pendency  of  action  No.  1  at  that  time  is  no  defense  in  action  No.  2. 
If  the  amended  complaint  in  action  No.  1  makes  it  an  action  pending  for  the 
same  cause,  involving  the  same  issues  and  the  same  relief  as  action  No.  2. 
yet  it  did  not  accomplish  that  result  until  April  13,  1898,— long  after  action  No. 

2  was  commenced,  on  June  14, 1897.  But  neither  under  the  original  complaint 
nor  under  the  amended  complaint  was  or  is  action  No.  1  for  the  same  cause  of 
action,  nor  does  it  involve  the  trial  and  decision  of  all  of  the  issues  or  the 
granting  of  the  same  relief,  as  action  No.  2.  There  is  no  answer  now  in  action 
No.  1,  nor  was  there  any  answer  therein  either  when  action  No.  2  was  com- 
menced, or  when  the  pending  motions  were  made.  We  have,  therefore,  to 
do  only  with  the  two  complaints  in  action  No.  1,  in  determining  for  what  that 
action  now  is,  or  at  the  time  of  the  commencement  of  action  No.  2  was,  pend- 
ing for. 

The  original  and  amended  complaints  in  action  No.  1  contained  substantiallT 
the  same  allegations.  There  is  no  material  difference  between  them  as  to  the 
causes  of  action  alleged  in  them,  respectively.  The  order  in  which  the  allega- 
tions are  made  is  different  Some  allegations  contained  in  the  original  com- 
plaint are  amplified  in,  and  some  of  them  are  omitted  from,  the  amended  com- 
plaint Some  legal  propositions  and  arguments  and  evidence  have  been  pleaded 
in  the  amended  complaint  which  were  not  specifically  pleaded  in  the  original 
complaint,  but  which  would  have  been  available  and  admissible  on  a  trial  mi- 
der  the  original  complaint.  But  none  of  these  changes  made  any  change  in 
the  cause  of  action,  or  issues  to  be  tried.  There  was  also  an  amplification  and 
change  in  the  prayer  for  relief.  The  original  complaint  prayed  for  an  account- 
ing, and  that  defendant  in  said  action  might  be  adjudged  to  pay  to  the  plain- 
tiff therein  the  sum  found  due  by  it  to  him  upon  the  accounting,  which  was 
alleged  in  said  complaint  to  be  $5,000.  The  amended  complaint  prays  for  an 
accounting,  and  for  the  recovery  of  the  $5,000.  It  also  prays  for  the  setting 
aside  of  any  settlements  or  adjustments  heretofore  made  between  the  parties 
of  their  accounts  as  to  sales  of  goods  and  payments  on  account  thereof.  It 
also  prays  for  a  preliminary  Injunction  to  prevent  the  prosecution  of  any  action 
involving  the  matters  involved  in  said  action,  and  for*  a  final  permanent 
injunction  to  the  same  effect,  ajid  for  a  like  injunction  against  defendant  upon 
payment  by  Wisner  of  any  sum,  if  any,  found  due  by  him  upon  the  accounting 
in  said  action.  It  also  coutains  a  general  prayer  for  such  other  and  further 
relief  as  may  be  Just  and  equitable.    These  changes  in  prayer  for  relief  are 
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not  material  upon  the  question  now  under  consideration.  They  do  not  change 
the  substantial  character  of  tliat  action.  Both  complaints  Involve  only  the 
questions  arising  upon  the  sale  and  delivery  of  goods  by  the  company  to 
Wisner,  whether  made  directly  or  indirectly,  and  the  payments  made  on 
account  thereof,  and  the  question  whether  he  has  overpaid  $5,000  to  the 
company  on  such  transactions.  The  question  whether  the  settlements  and 
adjustments  on  payments  of  amounts  were  binding,  or  could  be  disregarded,  is 
no  more  involved  under  the  amended  than  it  was  under  the  original  complaint; 
and  the  cause  of  action  and  Issues  are  not  changed  by  the  insertion  of  a  specific 
prayer  for  relief,  to  have  them  vacated  and  set  aside.  Nor  is  any  cause  for 
setting  them  aside  or  disregarding  them  alleged  in  the  amended  complaint 
which  could  not  have  been  proved  under  the  original  complaint.  The  prayers 
for  injunctions  are  of  no  effect  upon  the  question  involved  on  these  motions. 
The  only  way  in  which  the  prosecution  of  this  action  could  be  prevented,  if  at 
all,  for  all  that  appears  in  the  amended  complaint  or  otherwise,  would  be  to 
plead,  as  has  been  done  in  this  action,  the  prior  pendency  of  action  No.  1.  Sav- 
age V.  Allen,  54  N.  Y.  458;  Richardson  v.  Davidson  (Sup.)  5  N.  Y.  Supp.  617. 
In  fact,  so  far  as  the  pendency  of  action  No.  1  being  a  bar  to  this  action  No. 
2  goes,  the  amendments  to  the  complaint  are  only  colorable.  The  cause  of 
action  and  relief  to  be  had  in  action  No.  1  are  the  same  now  as  they  always 
have  been.  In  the  opinion  of  the  appellate  division  it  is  said:  *'He  [the  plain- 
tiff in  action  No.  1,  the  defendant  in  this  action  No.  2)  will  not  establish  a  cause 
of  action  by  simply  showing  the  amounts  he  has  paid,  because  his  cause  of 
action  rests  on  the  theory  of  overpayment,  to  establish  which  he  must  neces- 
sarily prove  both  sides  of  the  account"  Upon  this  ground  the  defendant 
herein  argues  that  the  pendency  of  action  No.  1  is  a  bar  to  the  prosecution  of 
this  action  No.  2;  that  as  to  the  sales  and  deliveries  of  goods,  and  the  prices 
to  be  paid  therefor,  and  the  payments  made  thereon,  the  same  facts  are  at  is- 
sue, and  the  same  questions  are  to  be  decided,  in  both  actions;  that  the  issues 
to  be  tried  and  decided  in  both  actions  are  on  which  side  the  indebtedness  is, 
and  what  is  its  amount  This  contention  Ignores  the  fact  that  in  action  No.  1 
It  is  not  necessary  to  determine  anything  more  than  the  fact  whether  or  not 
Wisner  has  overpaid  the  company.  The  appellate  division  held  that  action  is 
one  at  law  to  recover  an  overpayment.  As  before  seen,  the  amendment  to  the 
complaint  has  not  made  it  anything  different,  and.  In  any  event,  did  not  make 
it  an  action  pending  for  anything  else,  or  of  any  other  kind,  at  the  time  action 
No.  2  was  commenced.  If  that  action  is  to  be  considered  on  these  motions  In 
that  aspect  alone,  then,  whenever  the  point  is  reached  therein  that  Wisner  fails 
to  prove  that  his  payments  exceed  what  was  due  from  him,  or  whenever  the 
♦evidence  of  the  company  reaches  the  point  of  showing  that  he  owed  it  at  least 
as  much  as  he  has  paid,  that  action  and  the  Issues  therein  will  be  disposed  of. 
The  further  question  whether  Wisner  owes  the  company  any  more  than  he 
has  already  paid  It  is  in  no  wise  necessarily  involved  in  action  No.  1.  A  dis- 
missal of  the  complaint  in  that  action,  whether  by  way  of  nonsuit  or  upon 
th**  merits,  would  in  no  way  involve  or  decide  the  question  whether  Wisner 
owed  the  company  any  money.  That  question  would  and  could  be  decided  in 
said  action  No.  1  only  by  a  Judgment  In  said  action  in  favor  of  Wisner,  or  by 
the  company  pleading  a  counterclaim  therein,  and  trying  the  Issues  thereon. 

The  defenses  of  a  prior  action  pending  is  not  made  out  by  showing  that  a 
Judgment  In  the  prior  action  In  favor  of  the  plaintiff  therein  would  bar  the 
bringing  of  a  new  action  by  the  defendant  therein  for  a  claim  in  his  favor. 
It  must  further  appear  that  a  Judgment  therein  in  favor  of  the  defendant 
therein,  even  if  it  were  only  a  dismissal  of  the  complaint  on  the  merits,  would 
be  a  bar  to  such  new  action  by  defendant  It  is  optional  with  the  defendant 
whether  he  will  set  up  a  counterclaim  or  bring  a  cross  action  therefor.  This 
Is  well  illustrated  by  supposing  that  to  action  No.  1  the  company  should  plead 
a  general  release,  and  recover  a  Judgment  of  dismissal  on  that  defense.  It  is 
plain  that  the  company  could  then  sue  Wisner  for  any  debt  he  owed  it  If, 
on  the  other  hand,  it  pleaded  as  a  counterclaim  the  cause  of  action  pleaded 
in  this  action,  and  Wisner  recovered  in  action  No.  1.  then  this  action  would  be 
barred.  So  far  as  appears,  a  Judgment  for  the  company  (the  defendant  in 
action  No.  1)  would  only  be  conclusive  on  the  point  that  it  owed  Wisner  noth- 
ing, and  not  in  any  way  decide  whether  Wisner  owed  the  company  anything. 
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The  company  has  the  right  to  maintain  a  cross  action  to  determine  this  latter 
question.  The  following  among  many  cases  Illustrate  the  principles  involTed: 
Carlin  ▼.  Richardson  (Super.  Buff.)  1  N.  Y.  Supp.  772;  Brown  v.  Gallaudet,  80 
N.  Y.  413;  Geery  ▼.  Webster,  11  Hun,  428,  430;  Parker  v.  Selye,  3  App.  Div. 
149,  152,  163,  38  N.  Y.  Supp.  104;  Groshon  v.  Lyon,  16  Barb.  4G1.  466,  467; 
Peck  v.  Klrtz,  15  N.  Y.  St  Rep.  598,  600:  Montrose  v.  Wanamaker  (Sup.)  11  N. 
Y.  Supp.  106,  107;  Gillette  v.  Smith,  18  Hun,  12;  In  re  Hood,  27  Hun,  579,  581; 
Hall  V.  Bennett.  48  N.  Y.  Super.  Ot  302;  Westervelt  v.  Levy,  2  Duer,  354; 
Carpenter  v,  Talbot,  33  Fed.  537. 

The  motion  to  dismiss  the  complaint  must  also  be  denied  for  further  rea- 
sons. Action  No.  1  In  no  way  involyes  the  trial  or  decision  of  the  rights  of  the 
parties  as  to  two  items  as  to  which  an  accounting  is  asked  in  this  action,  to 
wit,  the  pool  and  interest  accounts;  and  it  is  no  answer  to  the  maintenance 
of  this  action  as  to  those  matters  that  the  complaint  herein  does  not  show  that 
anything  is  due  thereon.  There  is  a  right  to  an  account  as  to  them.  The  right 
to  call  a  trustee  to  account,  and  to  maintain  an  action  therefor,  is  not  dep^ident 
upon  the  fact  being  made  to  appear  in  advance  of  the  account  being  taken  that 
something  will  be  found  due  when  it  is  taken.  The  right  of  action  and  the 
cause  of  action  are  for  an  accotmting,  and  whether  anything  Is  due  or  not  is 
the  rery  fact  to  establish  which  the  right  exists  and  the  action  is  brought 
The  amount  due  is  a  matter  to  be  decided  after  the  account  has  been  taken. 
Frethey  v.  Durant,  24  App.  Div.  58,  61,  48  N.  Y.  Supp.  839. 

There  have  been  many  questions  argued  by  both  sides  on  these  motions, 
upon  which  it  is  unnecessary  to  express  any  opinion,  as  the  foregoing  views,  if 
correct,  dispose  of  these  motions,  and  require  that  the  defendant's  motion  to 
dismiss  the  complaint  be  denied,  and  that  the  plaintiff  should  have  an  inter- 
locutory Judgment  requiring  the  defendant  to  account  as  to  all  the  matters  al- 
leged In  the  complaint  herein. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

W.  A.  Sutherland,  for  appellant. 
George  B.  Lester,  for  respondent. 

GOODRICH,  P.  J.  The  complaint  contains  allegations  making 
this  an  action  in  equity  to  compel  an  accounting  by  the  defendant 
for  his  acts  while  president  of  the  plaintiff  corporation.  The  de- 
fendant answered,  and,  among  other  defenses,  set  up  as  a  plea  iu 
abatement  the  pendency  of  a  prior  action,  the  venue  of  which  was 
in  the  county  of  Monroe.  The  issues  were  referred  to  Thomas  Al- 
lison, Esq.,  before  whom  stipulations  were  made  so  as  to  call  siraplv 
for  a  decision  of  the  question  whether  the  plaintiff  should  have  an 
interlocutory  judgment  requiring  the  defendant  to  account  as  to 
matters  alleged  in  the  complaint.  The  referee  decided  that  the  de- 
fendant was  bound  to  account,  and  from  the  interlocutory  judgment 
entered  thereon  the  defendant  appeals.  The  opinion  of  the  referee 
fully  states  the  facts  upon  which  the  question  arose,  and  will  bf^ 
found  in  the  note  hereto  appended. 

The  opinion  of  the  learned  appellate  court  of  the  Fourth  depart 
ment,  referred  to  in  the  opinion  of  the  referee,  is  reported  in  25 
App.  Div.  362,  49  N.  Y.  Supp.  500,  and  is  the  declared  law  of  this 
litigation,  concurrence  with  which  is  requisite,  not  alone  for  the 
orderly  administration  of  justice,  but  because  the  reasoning  of  the 
opinion  commends  itself  to  our  judgment.  That  opinion  holds  that 
the  action  in  the  county  of  Monroe  is  an  action  at  law.  There  is 
authority  for  saying  that  the  pendency  of  an  action  at  law  cannot 
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be  pleaded  in  abatement  of  a  suit  in  equity,  even  where  the  same 
I>arty  is  the  plaintiff  in  each  action.  Gillette  v.  Smith,  18  Hun,  10; 
Thorne  v.  Tanning  Co.,  15  Fed.  289,  291;  Story,  Eq.  PI.  §  742;  Dan- 
iell,  Ch.  Prac.  658;  1  Enc.  PL  &  Prac.  752,  note.  These  decisions 
and  authorities,  except  the  first  cited,  which  was  rendered  by  the 
old  general  term  of  the  Second  department,  relate  to  systems  of 
practice  where  the  distinction  between  law  and  equity  forms  re- 
mains in  force.  It  would  seem  that  the  reasoning  ought  to  prevail, 
a  fortiori,  under  our  Code  of  Civil  Procedure,  where,  although  the 
fundamental  distinction  of  law  and  equity  continues,  the  forms  of 
pleading  are  practically  abolished.  It  follows  that  the  interlocutory 
judgment  must  be  affirmed,  unless  the  conditions  are  changed  by 
the  fact  that  the  defendant,  Wisner,  under  the  leave  granted  by  the 
appellate  division  in  the  action  in  the  county  of  Monroe,  has  amend- 
ed his  complaint,  and  has  changed  the  rights  of  the.  plaintiff  as  they 
existed  at  the  time  the  present  action  was  commenced.  Even  con- 
ceding that  the  amended  complaint  has  changed  that  action  from  one 
at  law  to  an  action  in  equity, — ^which  we  are  not  called  upon  to  de- 
cide,— we  are  clearly  of  opinion  that  such  an  amendment,  made 
after  the  commencement  of  the  present  action,  can  have  no  effect 
to  work  an  abatement  of  the  present  action. 

The  interlocutory  judgment  must  therefore  be  affirmed. 

Interlocutory  judgment  affirmed,  with  costs.    AU  concur. 

HATCH,  J.  I  concur  in  the  conclusion  reached  by  the  Presiding 
Justice  in  this  case.  The  claim  of  the  appellant  is  that  his  plea 
in  abatement  should  be  sustained,  for  the  reason  that  all  the  rights 
of  the  parties  can  be  settled  in  the  action  brought  by  the  defendant 
herein,  and  that,  as  the  court  first  acquired  jurisdiction  of  that  action, 
the  entire  claims  of  the  parties  should  be  adjudicated  therein.  If 
it  be  true  that  such  is  the  necessary  result  of  a  determination  of 
the  matters  set  up  in  his  complaint  in  that  action,  then  I  am  of  opin- 
ion that  his  claim  should  be  sustained.  It  matters  not  whether  his 
action  be  denominated  legal  or  equitable;  if,  under  it,  it  can  result 
in  the  determination  of  all  the  matters  in  controversy  between  the 
parties,  then  his  plea  in  abatement  ought  to  be  sustained.  The 
general  rule  is  that,  where  the  court  has  equal  or  concurrent  juris- 
diction, that  will  be  continued  in  which  the  process  was  first  served; 
and  this  without  regard  to  whether  the  proceeding  is  pending  in 
the  same  or  another  court,  and  without  reference  to  whether  one 
be  legal  and  the  other  equitable,  as  the  object  to  be  accomplished 
in  each  is  the  same.  Schuehle  v.  Reiman,  86  N.  Y.  270;  Draper  v. 
Stouvenel,  38  N.  Y.  219;  Groshon  v.  Lyon,  16  Barb.  461;  Lacustrine 
Fertilizer  Co.  v.  Lake  Guano  &  Fertilizer  Co.,  62  N.  Y.  476.  This 
being  the  established  rule,  the  question  presented  by  this  appeal  is 
to  be  determined  by  a  consideration  as  to  whether  the  rights  of  the 
parties  in  their  entirety  can  be  settled  in  the  first  action.  I  am  of 
opinion  that  the  plaintiff  has  failed  to  sustain  his  contention  in  this 
regard,  and  the  reasons  for  such  opinion  are  stated  by  the  learned 
referee  in  his  opinion  overruling  the  plaintiff's  claim.    It  was  deter- 
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mined  by  the  appellate  diTision  in  the  Fourth  department  that  the 
first  action  was  an  action  at  law  to  recover  a  sum  of  money;  and 
while,  in  view  of  the  manner  in  which  the  pleading  in  that  action 
was  framed,  the  burden  was  assumed  by  the  plaintiff  of  taking  and 
stating  an  account^  yet  tlSe  relief  demanded,  and  all  to  which  the 
plaintiff  was  entitled,  was  the  recovery  of  a  sum  of  money.  Wisner 
V.  Jar  Co.,  25  App.  Div.  362,  49  N.  Y.  Supp.  600.  It  is  entirely  clear, 
as  stated  by  the  referee  below,  that  such  action  need  proceed  no 
further  than  was  necessary  to  reach  a  determination  that  thfe  plain- 
tiff was  not  entitled  to  recover  any  sum  of  the  defendant;  and,  al- 
though it  might  be  made  to  appear  that  the  defendant  was  entitled 
to  recover  of  the  plaintiff  in  that  action,  yet  it  would  be  entitled  to 
no  affirmative  relief,  and  could  have  no  affirmative  judgment  in 
its  favor,  unless  it  joined  issue  therein,  and  by  counterclaim  sought 
to  recover  affirmatively  any  sum  to  which  it  might  show  itself  en- 
titled. But  this  result  would  not  necessarily  be  produced  by  the 
averment  of  plaintiff's  complaint.  It  could  only  be  had,  if  the  facts 
warranted,  by  an  affirmative  pleading  upon  the  part  of  the  defend- 
ant. 
It  was  said  by  Judge  Rapallo,  in  speaking  of  a  similar  claim : 
"And,  moreover,  he  was  not  bound  to  rely  on  the  credit  given  him  In  Gal- 
laudet's  complaint;  for,  if  he  succeeded  in  defeating  Gallaudet's  claims,  he 
could  not,  under  that  complaint,  have  obtained  an  afflrmatiye  judgment  for 
the  sum?  due  him.  To  entitle  himself  to  such  a  Judgment,  St  was  necessary 
that  Brown  should  set  up  his  own  claims  by  way  of  counterclaim;  and  this, 
as  has  already  been  said,  he  was  not  bound  to  do."  Brown  v.  Gallaudet.  80 
N.  Y.  413. 

And  further  it  was  therein  stated: 

"He  had  the  right  to  reserve  his  own  claims  for  a  cross  action,  the  conduct 
of  which  he  could  control,  and  to  confine  his  defense  in  the  action  brought 
by  GaUaudet  to  such  matters  as  would  defeat  Gallaudet's  claims  set  up  in 
that  action.".    Id.,  417. 

The  same  rule  has  been  applied  in  other  cases  (Garlin  v.  Richard- 
son [Super.  Buff.]  1  N.  Y.  Supp.  772;  McGrath  v.  Marwell,  17  App. 
Div.  246,  45  N.  Y.  Supp.  587),  and  in  other  cases  cited  by  the  learned 
referee. 

This  being  the  status  of  these  two  actions,  it  would  seem  that 
both  should  be  permitted  to  proceed,  as  both  seem  to  be  necessary 
to  settle  all  the  matters  in  controversy  between  these  parties.  I 
am  therefore  in  favor  of  the  affirmance  of  the  interlocutory  judg- 
ment. 


(36  App.  Div.  240.) 

KBMSEN  V.  BRYANT  et  al. 

(Supreme  Court,  Appelate  Division,  Second  Department.    January  3,  1899.) 

1.  Libel— Damages— Inadequacy. 

In  an  action  for  publishing  tliat  plaintiff,  a  revivalist  lay  preacher, 
conducted  a  meeting  in  such  an  unseemly  and  boisterous  manner  that 
the  audience  pelted  him  with  eggs,  where  there  is  evidence  that  the  meet- 
ing was  so  conducted,  and  that  plaintiff's  general  reputation  is  bad, 
though  there  is  no  evidence  that  he  was  assailed  as  stated,  the  court 
should  not  interfere  with  a  verdict  for  six  cents  solely  because  of  inad- 
equacy. 
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Sl  Sake--Rbflection8  on  Character. 

Whether  a  publication  that  plaintiff,  a  revivalist  preacher,  has  made 
his  name  notorious  and  hated,  and  that  his  conduct  becomes  more  and 
more  reprehensible,  reflects  on  plaintllTs  private  moral  character,  is  a 
question  for  the  jury. 
3.  Sams—Character— EviDBifCB. 

In  an  action  for  libel,  under  an  Issue  as  to  plaintiff's  general  character, 
evidence  Is  inadmissible  as  to  his  unpopularity  in  the  community. 

4-  Same— Reputation. 

A  charge  that  plaintiff  has  made  his  name  notorious  and  hated  is  not 
sustained  by  evidence  of  his  unpopularity,  as  the  charge  Imports  that 
he  has  so  conducted  himself  as  to  produce  notoriety  and  hatred. 

Appeal  from  trial  term.  Queens  county. 

Action  for  libel  by  Isaac  B.  Remsen  against  William  C.  Bryant 
and  others.  From  an  order  setting  aside  a  verdict  for  plaintiflP  for 
8ix  cents,  and  granting  a  new  trial  (52  N.  Y.  Supp.  515),  defendants 
appeal.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  HATCH,  and 
WOODWARD,  JJ. 

James  W.  Covert,  for  appellants. 
A.  P.  Van  Thun,  Jr.,  for  respondent. 

PER  CURIAM.  This  action  is  for  damages  for  the  publication 
of  an  alleged  libel  in  the  Brooklyn  Daily  Times.  Two  articles  in 
that  paper  are  the  subject  of  the  action,  and  the  entire  articles  are 
set  forth  in  the  complaint.  Some  parts  of  these  articles  are  not 
libelous  in  any  sense;  but,  substantially,  they  purport  to  detail  a 
meeting  held  by  the  plaintiff,  a  revivalist  lay  preacher,  at  which  he 
carried  on  services  in  such  an  unseemly  and  boisterous  manner  that 
the  young  men  and  boys  pelted  him  with  eggs  and  lemons.  Inter- 
spersed in  this  narrative  are  references  to  the  plaintiff's  former  be- 
havior in  a  neighboring  village.  The  plaintiff  recovered  a  verdict 
of  six  cents.  The  learned  trial  judge  set  this  verdict  aside,  mainly 
on  the  ground  that  the  damages  were  inadequate,  but  not  solely  for 
that  reason,  because  he  was  also  of  the  opinion  that  he  had  conmiit- 
ted  errors  on  the  trial  in  the  reception  of  evidence. 

While  there  was  no  evidence  to  prove  that  the  plaintiff  was  as- 
sailed with  the  missiles  mentioned  in  the  libel,  still  there  was  testi- 
mony going  to  show  the  boisterous  and  unseemly  manner  in  which 
he  conducted  his  meetings.  There  was  also  evidence  to  the  effect 
that  his  general  reputation  was  bad.  Considering  this  evidence,  and 
the  general  character  of  the  libel,  we  think  that  the  court  would  not 
have  been  justified  in  interfering  with  the  verdict  of  the  jury,  unless 
error  had  been  committed  upon  the  trial.  At  the  request  of  the 
defendants  the  trial  tonrt  charged  that  there  was  nothing  in  the 
article  reflecting  on  the  private  moral  character  of  the  plaintiff,  to 
which  charge  the  plaintiff  excepted.  We  think  the  charge  cannot 
be  sustained.  Allegations  that  the  plaintiff  '^made  his  name  noto- 
rious and  hated,"  and  that  his  ^'language  and  actions  became  more 
and  more  reprehensible,"  cannot  be  said,  as  a  matter  of  law,  to  in 
no  manner  reflect  on  the  plaintiff's  moral  oharacter.  Incompetent 
evidence  was  also  admitted.    The  defendants  were  allowed  to  prove^ 
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against  the  plaintiff's  objection  and  exception,  that  the  plaintiff  was 
not  popular  in  the  community  in  which  he  "had  made  his  name 
notorious  and  hated."  The  general  character  of  the  plaintiff  was 
in  issue,  and  the  defendants  had  the  right  to  prove  that  character 
bad;  but  the  plaintiff's  popularity  or  unpopularity  in  the  commu- 
nity was  not  material,  nor  was  it  a  justification  of  the  charge  in  the 
libel  that  he  "had  made  his  name  notorious  and  hated."  The  real 
libel  in  such  a  charge  is  that  it  imports  the  plaintiff  had  so  miscon- 
ducted himself  as  to  become  notorious  and  hated,  and  the  charge 
could  only  be  justified  by  proof  of  such  conduct 

The  order  appealed  from  should  be  affirmed,  with  costs  to  abide 
the  event  of  the  action. 

Order  granting  new  trial  affirmed,  with  costs  to  the  respondent 
to  abide  the  event  of  the  action. 


(36  App.  Dlv.  218.) 

STEMMERMAN  v.  NASSAU  ELECTRIC  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    January  3,  1S99.) 

Appbal  and  Error— Jury—Verdict— Damages. 

Where  the  evidence  justified  a  verdict  either  way,  the  appeUate  court 
cannot  assume  that,  because  the  jury  erred  in  the  amount  of  damages 
assessed,  they  also  erred  in  their  conclusion  on  the  general  facts. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Kate  M.  Stemmerman  against  the  Nassau  Electric  Bail- 
road  Company.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT,  and 
WOODWARD,  JJ. 

Henry  Yonge  (Clarence  J.  Shearn,  on  the  brief),  for  appellant. 
S.  S.  Whitehouse,  for  respondent. 

GOODRICH,  P.  J.  The  action  was  brought  to  recover  damages 
sustained  by  the  plaintiff  in  a  collision  between  a  wagon  in  which  she 
was  riding  and  one  of  the  cars  of  the  defendant.  The  jury  rendered 
a  verdict  for  f 8,000.  A  motion  was  made  for  a  new  trial,  and  an 
order  was  entered  granting  the  motion,  unless  the  plaintiff  stipulated 
to  reduce  the  recovery  to  |4,000.  The  plaintiff  so  stipulated,  and 
entered  judgment  for  the  reduced  recovery.  The  defendant  now  ap 
peals  from  the  judgment  and  the  order. 

It  is  evident  from  the  record  that  the  learned  trial  justice  exercised 
wisely  and  courageously  the  somewhat  thankless  duty  which  the  law 
has  imposed  upon  the  justice  presiding  at  the  trial  term,  where,  by 
reason  of  opportunity  to  observe  witnesses  and  the  course  of  trial, 
discretion  can  be  exercised  far  better  than  can  be  done  by  the  appel- 
late division  on  the  record.  We  are  clearly  of  opinion  that  the 
learned  justice  arrived  at  a  just  conclusion  in  reducing  the  amount 
of  the  recovery.  The  defendant,  however,  contends  that  the  judg- 
ment should  be  still  further  reduced.  It  insists  that  the  verdict  of 
|8,000  was  so  manifestly  unjust  and  excessive  that  it  furnishes  irre- 
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Bistible  evidence  that  the  jury  were  so  far  carried  away  by  prejudice 
and  passion  that  they  could  not  have  impartially  decided  the  question 
of  negligence  in  the  case.  The  defendant's  counsel,  however,  with 
a  frankness  which  did  him  credit,  stated  on  the  argument  of  this 
appeal  that  the  evidence  was  contradictory,  and  of  such  a  character 
as  to  justify  a  verdict  for  either  party.  This  is  confirmed  by  a  read- 
ing of  the  record  on  appeal,  and  we  cannot  assume  that,  because  the 
jury  erred  in  assessing  the  damage,  they  erred  in  their  conclusion 
upon  the  general  facts.  Nor  do  we  see  how  they  could  have  arrived 
at  any  other  result.  There  is  no  doubt  of  the  power  of  thjs  court 
to  reduce  a  modified  verdict.  In  De  Puy  v.  Kann,  32  App.  Div.  638, 
53  N.  Y.  Supp.  1103,  the  jury  had  rendered  a  verdict  for  |2,500  in  an 
action  for  false  arrest.  The  trial  justice  reduced  the  amount  to 
$1,500.  In  our  judgment  the  amount  of  the  recovery  in  that  case 
was  still  excessive,  and,  with  a  good  deal  of  hesitation,  as  the  trial 
justice  had  exercised  his  discretion,  and  because  we  deemed  it  an 
extreme  recovery,  we  concluded  to  reduce  it  to  |750.  I  know  of  no 
other  case  where  such  a  course  has  been  taken  by  any  court.  It  be- 
came important,  therefore,  to  see  whether,  as  argued  by  the  defend- 
ant's counsel,  the  circumstances  required  a  further  reduction  of  the 
recovery  in  the  case  at  bar.  After  a  careful  reading  of  all  the  testi- 
mony upon  the  subject,  and  the  opinion  rendered  by  the  trial  jus- 
tice, we  are  of  opinion  that  there  should  be  no  further  modification 
of  tiie  verdict. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.    All  concurred  in  result. 


CARTVTRIGHT  r.  BOARD  OF  HEALTH  OP  CITY  OF  COHOES  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1899.) 

1.  Constitutional  Law— Boards  op  Health-— Powers. 

The  legislature  may  confer  power  on  boards  of  health  to  enact  sanitary 
ordinances  having  the  force  of  law  within  the  localities  for  which  they 
act 

2.  Samb— Nuisance— Abatement. 

A  regulation  of  a  city  board  of  health  prohibiting  the  maintenance  of 
a  privy  vault  within  25  feet  of  any  door  or  window  of  any  residence  is 
reasonable. 

8.  6  am  B. 

The  constitutional  provision  for  the  protection  of  property  does  not 
prohibit  the  destruction  of  property  when  necessary  to  abate  a  nuisance 
summarily. 

Appeal  from  special  tenn. 

Action  for  injunction  by  Marion  Cartwright  against  the  board  of 
health  of  the  city  of  Cohoes  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

The  plaintiff  is  the  owner  of  a  lot  in  the  city  of  Cohoes  upon  which  is 
erected  a  four-story  double  brick  building.  The  plaintiff  has  erected  at  a 
distance  of  about  12  feet  from  said  brick  building  a  brick  privy  or  closet 
some  27  or  28  feet  in  length,  subdivided  into  eight  compartments,  which  since 
Its  erection  has  been  maintained  for,  and  constantly  used  by,  the  tenants  of 
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such  bulldiBg.  Such  privy  is  with^i  12  feet  of  the  doors  and  windows  of 
such  four-story  brick  building,  and  within  25  feet  of  the  doors  and  windows 
of  other  buildings  used  for  residences  and  business  purposes.  These  vaults 
or  closets  have  three  openings  into  a  sewer.  No  water  passes  through  them, 
except  in  times  of  rain,  when  the  water  from  the  roof  of  the  maJn  building 
in  front  passed  through.  Fecal  and'  other  matter  accumulates  in  them,  and 
It  has  been  the  custom  of  the  plaintiff  to  clean  them  out  about  three  times  a 
year.  By  chapter  661  of  the  Laws  of  1893,  the  legislature  has  conferred  upon 
local  boards  of  health  the  power  to  make  orders  and  regulations  for  the 
preservation  of  life  and  health,  and  the  execution  and  enforcement  of  the 
public  health  law.  Pursuant  to  such  law  the  board  of  health  of  the  city  of 
Cohoes  on  the  7th  day  of  August,  181>5,  adopted  a  regulation  or  ordinance 
providing  in  part  as  follows:  "No  owner,  lessee,  occupant  or  agent  of  any 
building  or  premises  shall  maintain  within  the  city  any  privy,  privy  vault 
or  cesspool  made  or  built  in  the  earth  within  twenty-Ave  feet  of  any  door  or 
window  of  any  residence  upon  such  premises,  or  any  residence  upon  the 
adjoining  premises,  and  such  maintenance  of  any  privy,  privy  vault  or  oess^ 
pool  is  hereby  declared  to  be  a  nuisance  and  condition  detrimental  to  life 
and  health.  And  any  or  all  privies,  privy  vaults  and  cesspools  existing  with- 
in the  city  shall  be  removed  or  filled  up  by  the  owner,  lessee,  occupant,  a^nt 
or  other  person  having  charge  or  control  of  the  premises  on  which  they  exist, 
whenever  the  same  becomes  a  nuisance  and  condition  detrimental  to  life 
and  health,  by  rendering  the  soil,  air  or  water  impure,  Injurious,  unwhole- 
some, or  they  constitute  a  condition  of  any  kind  detrimental  to  life  and 
health."  This  regulation  was  numbered  regulation  or  rule  26,  and  was  duly 
published  in  the  newspapers  published  and  circulated  within  the  city  of  Go- 
hoes.  Upon  the  26th  day  of  October,  1895,  notice  was  served  upon  the  plain- 
tiff, by  the  health  officer  of  the  board  of  health,  requiring  her  to  abate  and 
remove  such  nuisance  within  five  days  after  such  notice.  After  receiving 
this  notice  the  plaintiff  caused  such  vaults  to  he  cleaned  out,  by  removing  all 
fecal  matter  therefrom,  but  continued  to  use  them  as  theretofore.  There- 
after, on  the  6th  day  of  November,  the  board  of  health  passed  a  resolution 
whereby  it  ordered  that  the  plaintiff  be  cited  to  personally  attend  a  meeting 
of  the  board  of  health  on  the  14th  day  of  November,  at  a  time  and  place 
specified  therein,  to  show  cause  why  proceedings  should  not  be  taken  to  de- 
clare the  privy  a  nuisance  and  condition  dangerous  to  health,  and  also  in 
violation  of  the  order  and  regulation  No.  26,  hereinbefore  referred  to,  and  to 
abate  the  same.  A  copy,  of  this  resolution  was  served  upon  the  plaintiff  on 
the  8th  day  of  November.  The  plaintiff  did  not  appear  before  the  board  of 
health  on  the  14th  day  of  November.  The  board,  after  an  examination  of 
witnesses  in  relation  thereto,  adopted  a  resolution  declaring  said  privy  to  l>e 
a  nuisance  and  detrimental  to  life  and  health,  and  also  in  violation  of  the 
order  and  regulation  known  as  rule  or  regulation  No.  26  of  the  board  of  health. 
and  directed  the  health  officer  to  notify  the  owner  of  said  privy  or  closet  of 
the  adoption  of  such  resolution,  and  requiring  her  to  abate  such  nuisance  and 
to  comply  with  the  requirements  of  rule  26  within  five  days;  and,  in  the 
event  o'f  the  owner  failing  to  abate  such  nuisance  and  to  comply  with  the 
requirements  of  said  order  and  regulation  No.  26,  the  health  officer  was 
directed  "to  enter  upon  the  premises  and  perform  such  work  as  may  be 
necessary  to  abate  and  suppress  said  nuisance,  and  render  It  of  no  nuisance 
or  condition  detrimental  to  life  and  health,  or  not  in  violation  of  said  order 
or  regulation."  Such  resolution  or  order  was  served  upon  the  plaintiff  on  the 
15th  day  of  November,  1895.  The  plaintiff  neglected  and  refused  to  comply 
•  with  the  order  of  the  board  of  health,  and  on  the  25th  day  of  November  the 
health  officer  of  the  board  of  health  entered  upon  the  premises  of  the  plain- 
tiff, opened  the  doors  of  said  privy,  tooli:  up  the  floors,  threw  chloride  of  lime 
Into  the  vaults,  and  filled  them  up  with  earth.  The  plaintiff  thereupon  com- 
menced this  action  demanding  Judgment  that  the  defendants,  their  agents 
and  servants,  be  forever  restrained  from  "removing,  tearing  down,  or  inter- 
fering in  any  way  with  said  brick  water-closet  bnilding  or  buildings,  and  clos- 
ing and  filling  up  such  vault  or  vaults,  or  otherwise  wasting  or  injuring  the 
same,  and  fronf  in  any  way  or  manner  entering  in  and  upon  said  land  and 
premises  to  interfere  with  said  brick  water-closet,  or  vault  or  vaults."    The 
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plaintiff  obtained  a  temporary  injuiiction  restraining  the  defendants  aa  prayed 
for  in  the  complaint,  and  thereafter  removed  the  earth  from  said  yaults  or 
closets,  and  proceeded  to  use  and  allow  them  to  be  used  as  theretofore.  The 
action  was  referred  to  a  referee,  who  made  his  report,  wherein,  among  other 
tblDgfi,  he  directed  judgment  against  the  plaintiff,  dismissing  her  complaint 
and  vacating  the  injunction;  and  from  the  judirment  so  directed  this  appeal 
is  taicen. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT 
NAM,  and  MERWIN,  JJ. 

Charles  P.  Doyle,  for  appellant. 

Isaiah  Fellows,  Jr.,  for  respondent  board  of  health  and  others. 

Henry  A.  Strong,  City  Atty.,  for  respondent  city  of  Cohoes. 

HERRICK,  J.  The  legislature  may  lawfully  confer  on  the  board 
of  health  the  power  to  enact  sanitary  ordinances  having  the  force 
of  law  within  the  localities  for  which  they  act.  Polinsky  v.  People, 
73  N.  Y.  65;  Cronin  v.  People,  82  N.  Y.  318.  The  rule  or  regulation 
of  the  board  of  health  in  relation  to  privy  vaults  was,  I  think,  a 
reasonable  one.  Health  Department  of  City  of  New  York  v.  Rector, 
etc.,  of  Trinity  Church,  145  N.  Y.  32,  39  N.  E.  833;  Board  v.  Oop- 
cutt,  140  N.  Y.  12,  35  N.  E.  443;  Town  of  Newtown  v.  Lyons,  11 
App.  Div.  105,  42  N.  Y.  Supp.  241;  Com.  v.  Roberts,  155  Mass.  281, 
29  N.  E.  522.  That  privy  vaults  in  a  city  may  be  detrimental  to 
the  public  health,  when  located  near  to  inhabited  dwellings  or  places 
of  business,  needs  very  little  argument  to  prove;  and,  within  the 
principle  of  the  above-cited  cases,  it  seems  to  me  that  they  are  emi- 
nently proper  subjects  for  regulation  by  boards  of  health. 

The  ordinance  being  a  reasonable  one, — one  that  the  board  had 
a  right  to  pass, — the  board  had  a  right  to  enforce  it  in  the  manner 
provided  by  the  statute,  even  though  that  involved,  to  some  extent, 
the  destruction  of  plaintiff's  property.  "The  right  of  summary 
abatement  of  nuisances,  without  judicial  process  or  proceeding,  was 
an  established  principle  of  the  common  law  long  before  the  adoption 
of  onr  constitution;  and  it  has  never  been  supposed  that  this  com- 
mon-law principle  was  abrogated  by  the  provisions  for  the  protection 
of  life,  liberty,  and  property  in  our  state  constitution,  although  the 
exercise  of  the  right  might  result  in  the  destruction  of  property." 
Lawton  v.  Steele,  119  N.  Y.  226-237,  23  N.  E.  878. 

The  statute  (section  26,  c.  661,  Laws  1893)  provides  that: 

**If  the  owner  or  occupant  of  any  premises  fails  to  comity  with  any  order 
or  regulation  of  any  such  local  board  for  the  suppression  and  removal  of  any 
nuisance  or  other  matter  in  the  judgment  of  the  board  detrimental  to  th«^ 
public  health,  made,  served  or  posted  as  required  by  this  article,  such  boards 
or  their  servants  or  employ^  may  enter  upon  the  premises  to  which  such 
order  or  regulation  k^lates,  and  suppress  or  remove  such  nuisance  or  other 
matter." 

In  this  case  the  regulation  was  published.  The  notice  to  plain- 
tiff was  served  upon  her.  In  addition  to  the  general  regulation  No. 
26,  the  board  of  health  condemned  this  particular  privy,  after  taking 
testimony  in  relation  thereto,  and  giving  the  plaintiff  an  opportu- 
nity to  be  heard.  It  went  much  further  than  the  law  required  it 
to  do.    It  was  not  obliged  to  hear  anybody.    It  could  have  acted 
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upon  its  own  inspection  and  knowledge  of  the  premises.  People 
V.  Board  of  Health  of  City  of  Yonkers,  140  N.  Y.  1-10,  35  N.  E.  320; 
Health  Department  of  City  of  New  York  v.  Rector,  etc.,  of  Trinity 
Church,  145  N.  Y.  32-41,  39  N.  E.  833.  In  addition,  the  fact  appears 
that  the  plaintiff's  privy  was  in  fact  a  nuisance.  The  referee  has 
found — ^and  there  is  evidence  to  sustain  it — that  the  vault  was  in  fact 
a  nuisance,  and  detrimental  to  the  public  health.  And,  as  such,  the 
board  of  health  has  a  right  to  abate  it,  and  should  not  be  restrained 
from  so  doing.    The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed,  with  one  bill  of  costs.    All  concur. 


(36  App.  Dlv.  208.) 

PARKER  V.  JOHN  PULLMAN  &  CO.  et  aL 

(Supreme  Court  AppeUate  Division,  Second  Department    January  3,  1808.) 

1.  Accounting— When  Allowed. 

A  contract  provided  tliat  plaintiff  should  be  employed  by  defendant 
corporation  until  employment  was  terminated  by  60  days'  written  notice, 
and  yearly  an  account  of  stock  of  the  corporation  should  be  taken,  &nd 
the  profits  ascertained,  and  three-sixths  paid  to  plaintiff.  The  complaint 
alleged  that  the  corporation,  without  notice,  sold  all  its  stock  and  mer- 
chandise, and  retained  the  moneys,  and  discharged  plaintiff,  and  refused 
an  accounting;  that  the  profits  were  large,  and  their  amount  unknown 
to  plaintiff.  The  complaint  demanded  judgment  for  an  account  and  pay- 
ment of  the  amount  due.    Hdd  to  entitle  plaintiff  to  an  accounting. 

2.  Pleading— Complaint— Prater  for  Judgment. 

Code  Civ.  Proc.  $  481,  provides  that  a  complaint  must  contain  the  title 
of  the  action,  the  names  of  the  parties,  statement  of  facts,  and  "a  demand 
of  the  Judgment  to  which  the  plaintiff  supposes  himself  entitled."  H^d 
that  if  the  facts  stated  show- that  plaintiff  is  entitled  to  any  relief,  tbe 
complaint  is  not  demurrable,  on  the  ground  that  the  plaintiff  has  not 
demanded  the  precise  relief  to  which  he  is  entitled. 

Appeal  from  special  term,  Kings  county. 

Action  by  Josepb  Kosciusko  Parker  against  John  Pullman  &  Ck>. 
and  Leonard  S.  Parker.  From  a  judgment  oyerruling  a  demurrer 
to  the  complaint  (53  N.  Y.  Supp.  839),  John  Pullman  &  (3o.  apx^eal. 
Ai&rmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Harold  Nathan,  for  appellant. 
Charles  A.  Boston,  for  respondent 

GrOODRICH,  P.  J.  The  demurrer  brings  up  two  questions:  First, 
the  right  of  the  plaintiff  to  maintain  an  equitable  action  for  an 
accounting,  under  the  terms  of  the  agreement  set  forth  in  his  com- 
plaint; and,  second,  the  defendants'  right  to  test  the  question  by 
demurrer. 

The  complaint  alleges  that  the  plaintiff  is  a  resident  of  this  state 
and  the  defendant  corporation  a  foreign  corporation;  that  on  August 
18,  1892,  a  written  contract,  of  which  a  copy  is  annexed  to  the  com- 
plaint, was  executed  between  the  parties  to  this  action,  whereby  the 
plaintiff  and  the  defendant  Parker,  former  employes  of  the  corpo- 
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ration,  should  continue  in  its  employ  until  the  same  was  terminated 
on  60  days'  written  notice;  that  the  plaintiff  was  to  have  general 
charge  of  the  factories  of  the  corporation,  one  situated  in  Brooklyn, 
and  the  other  in  Baltimore,  Md.,  to  engage  and  discharge  all  em- 
ployes, to  have  charge  of  deliveries  of  goods  manufactured,  and 
to  perform  such  other  services  as  might  be  required  of  him  in  the 
business;  that  the  defendant  Parker  was  to  have  charge  of  all  other 
matters  relating  to  the  office  in  Brooklyn;  that  all  sales  of  goods 
manufactured  at  the  factories  were  to  be  made  through  the  corpora- 
tion, and  on  the  1st  day  of  August  in  each  year  an  account  of  stock 
should  be  taken,  and  the  profits  of  the  business  carried  on  at  said 
factories,  if  any,  should  be  ascertained  and  apportioned,  two-sixths 
to  the  corporation,  three-sixths  to  the  plaintiff,  and  one-sixth  to  the 
defendant  Parker;  that  if  either  of  the  Parkers  should  leave  the 
employ  of  the  corporation,  and  an  account  of  stock  was  not  taken  at 
that  time  and  the  profits  of  the  business  ascertained,  either  of  them 
so  leaving  should  be  entitled,  at  the  next  taking  of  stock,  to  his 
timely  proportion  of  the  year's  profits;  that  no  part  of  the  profits 
should  be  withdrawn  by  either  of  the  Parkers  until  the  business 
should  show  a  profit  of  |1,000  over  all  advances,  debts,  and  liabili- 
ties, including  the  amount  then  invested  by  the  corporation  in  the 
business,  the  value  of  which  was  stated  to  be  114,704.20;  that  the 
plaintiff  had  the  privilege  of  purchasing  the  business  and  property 
upon  giving  60  days'  written  notice,  and  paying  the  corporation  the 
value,  as  shown  by  the  books;  that  the  defendant  Parker  was  dis 
rharged  September  27, 1896;  that  on  June  26,  1897,  the  corporation, 
without  written  notice,  closed  the  factory  in  Brooklyn,  to  which  the 
property  in  the  Baltimore  factory  had  been  removed  in  June,  1896, 
and  sold  all  the  stock,  goods,  and  merchandise  to  persons  unknown 
to  the  plaintiff,  and  retained  the  moneys  received  therefor;  that 
there  has  never  been  any  ascertainment  or  apportionment  whatso- 
ever, as  provided  in  the  written  agreement,  of  the  profits  of  the  busi- 
ness, knd  that  the  plaintiff  has  repeatedly  since  his  discharge  de- 
manded a  full  and  complete  accounting  of  the  dealings  and  transac- 
tions in  said  business  and  a  payment  to  him  of  the  amount  due  him, 
which  the  corporation  has  refused;  that  the  corporation  has  col- 
lected and  retained  the  moneys  on  all  sales  of  merchandise,  and  has 
taken  possession  of  the  books  in  which  the  accounts  were  kept; 
**and  that  the  said  accounts  are  long  and  complicated,  and  no  set- 
tlement thereof  has  been  made  between  the  plaintiff  and  the  de- 
fendants," although  the  profits  on  such  sales  and  deliveries  were 
large,  and  the  amount  is  unknown  to  the  plaintiff. 
The  contract  contains  the  following  provision  : 

"That  said  J.  Kos  Parker  and  Leonard  S.  Parker  are  employ^  of  said 
John  Pullman  &,  Ck>mpany,  and  not  co-partners  with  them;  that  they  have 
no  control  or  Interest  In  said  business  except  as  employes;  and  It  is  expressly 
agreed,  by  and  between  the  parties  hereto,  that  the  interest  in  the  profits  of 
9aid  buBiness,  which  is  to  be  set  apart  or  paid  to  either  of  said  Parkers,  Is 
for  salary  or  compensation  as  such  employes  of  John  Pullman  &  Company." 

The  plaintiff  demands  judgment  that  an  "account  may  be  taken 
between  the  plaintiff  and  the  defendants  of  all  and  every  of  the 
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dealings  and  transactions  of  the  said  business,  and  that  the  said  John 
Pullman  &  Co.  pay  nnto  the  plaintiff  the  amount  fonnd  to  be  dne 
to  the  plaintiff  under  said  accounting.^' 

The  defendant  corporation  demurred  to  the  complaint,  the  court 
overruled  the  demurrer,  and  from  the  interlocutory  judgment  the 
corporation  appeals. 

The  first  question  inyolves  the  equitable  jurisdiction  of  the  su- 
preme court.  The  constitution  reserves  to  the  supreme  court  gen- 
eral jurisdiction,  in  law  and  equity.  Article  6,  §  1.  The  same  gen- 
eral provision  was  in  the  constitution  of  1846,  previously  to  the 
passage  of  the  Code  of  Civil  Procedure.  It  is  well,  therefore,  to 
consider  the  English  authorities  which  have  decided  that  mere  com- 
plication of  accounts,  without  any  relation  of  trust,  is  enough  to 
give  equity  jurisdiction.  Watford  &  R.  Ry.  Co.  v.  London  &  N.  W. 
Ry.  Co.,  L.  R.  8  Eq.  231;  Kimberley  v.  Dick,  L.  R.  13  Eq.  1. 

In  the  Watford  Case,  Lord  Romilly,  M.  R.,  said  (page  237): 

"I  am  quite  satisfied  that  no  such  account  would  be  taken  at  law.  •  *  • 
It  is  quite  settled,  if  the  account  is  difficult  and  complicated,  that  it  may  be 
taken  in  equity,  even  though  there  is  no  relation  of  trustee  and  cestui  que 
trust  between  the  parties.    1  think  this  is  a  case  of  that  description." 

In  the  Kimberley  Case,  also,  he  said  (page  21): 

**At  law,  I  am  of  opinion  that  the  account  would  be  too  complicated  to  be 
taken  in  court;  that  it  would  involve  too  many  minute  claims  and  counter- 
claims to  be  possible  for  it  to  be  satisfactorily  disposed  of  without  a  reference 
to  arbitration,  which,  according  to  my  experience,  is  usually  one  of  the  most 
dilatory  and  expensive  of  an  tribunals.  I  am  of  opinion  that  the  court  has 
Jurisdiction  to  deal  with  this  case,  and  that  it  is  bound  to  do  so." 

In  a  New  Jersey  case  (Seymour  v.  Dock  Co.,  20  N.  J.  Eq.  396,  407), 
the  court  said: 

"Courts  of  equity,  in  cases  of  complex  accounts,  take  cognizance  sometimes 
from  the  very  necessity  of  the  case,  and  from  the  incompetency  of  a  court  of 
law,  at  nisi  prius,  to  examine  it  with  the  necessary  accuracy.  In  this  case. 
on  this  ground  alone,  I  think  jurisdiction  of  this  cause  must  be  maintained." 

The  defendant's  counsel  cites  Uhlman  v.  Insurance  Co.,  109  X.  Y. 
421,  17  N.  E.  363,  as  authority  for  the  proposition  that  an  allega- 
tion that  the  accounts  are  long  and  complicated  is  insufficient  to 
give  equitable  jurisdiction.  I  do  not  so  understand  the  decision. 
The  counsel  states  it  too  broadly.  The  court  said  (pages  433,  434, 
109  N.  Y.,  and  page  367,  17  N.  E.): 

"However  it  may  be,  it  has,  at  least,  been  stated  that  whether  or  not  the 
court  would  take  Jurisdiction  upon  the  sole  ground  of  the  account  being  com- 
plicated was  a  matter  largely  within  the  discretion  of  the  court" 

Before  the  adoption  of  the  Code  of  Procedure  in  1848,  the  rule 
of  the  common  law  prevailed  in  our  own  courts. 

Post  V.  Kimberly,  9  Johns.  470  (decided  in  1812),  waa  an  action 
for  an  accounting  in  which  there  was  a  question  whether  there  was 
or  was  not  a  partnership  adventure  between  the  parties.  I  refer  to 
it  only  to  quote  a  statement  from  the  opinion  of  Thompson,  J.  (page 
493): 

"It  was  suggested,  though  not  much  pressed  on  the  argument,  that  the  re- 
spondents' remedy,  If  any  they  had,  was  complete  at  law,  and  therefore  not 
proper  for  a  court  of  <Hiancery.    It  by  no  means  follows,  even  admitting  the 
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remedy  complete  at  law,  that  the  court  of  chancery  haa  not  also  Jnrledlctlon. 
It  cannot  be  denied,  at  this  day,  bnt  that  there  are  many  subjects  upon  which 
courts  of  law  and  equity  have  concurrent  Jurisdiction.  Matters  of  account 
form  one  class  of  this  description  of  cases,  with  respect  to  which  the  court 
of  chancery  has  a  yery  broad  Jurisdiction,  as  the  course  of  proceeding  in  that 
court  has  been  considered  peculiarly  well  calculated  for  the  settlement  of  ac- 
connts,  if  they  are  in  any  degree  long  and  complicated." 

In  the  concurring  opinion  of  Kent,  C.  J.,  it  was  said  that  it  clearly 
was  not  a  case  of  partnership,  and  yet  the  jurisdictito  of  the  court 
was  maintained  by  a  vote  of  14  to  12. 

Has  the  act  of  1848,  which  created  the  original  Code  of  Proced- 
ure, changed  this  rule?  It  will  be  remembered  that  the  preamble 
of  that  act  declared  it  to  be  expedient  to  abdish  the  distinction  be- 
tween legal  and  equitable  remedies.  To  ascertain  the  effect  of  this 
act  upon  the  common-law  rule,  we  must  refer  to  authority. 

It  has  frequently  been  held  that  one  having  no  interest  in  the 
profits,  as  such,  of  an  adventure,  cannot  maintain  an  action  for  an 
accounting  merely  because  his  compensation  is  to  be  measured  by 
the  profits  of  the  business.  It  hardly  needs  citation  of  authority 
that,  in  order  to  constitute  a  partnership  inter  sese  (the  rights  of 
crtniitors  not  being  involved),  there  must  be  a  specific  interest  in  the 
profits  themselves,  as  profits,  and  that  this  interest  must  be  a  pro- 
prietary interest  in  them,  existing  before  their  division  into  shares. 
Referring  to  this,  the  court,  in  L^gett  v.  Hyde,  58  N.  Y.  272,  279, 
said:  ''The  courts  of  this  state  have  always  adhered  to  this  doctrine, 
and  applied  or  recognized  it  in  the  cases  coming  before  them." 

In  8mith  v.  Bodine,  74  N.  Y.  30,  the  plaintiff  brought  the  action 
on  contract  to  recover  for  services  rendered  by  him  as  salesman  for 
the  d^endant,  for  which  he  was  to  have  a  certain  percentage  of  the 
profits  realized  from  the  business.  T^e  action  was  based  upon  an 
agreement  between  Bodine  &  Co.  and  one  Smith  for  a  year's  service, 
Bodine  &  Co.  agreeing  to  pay  Smitii  ''for  his  services  during  said 
year  ten  per  cent,  of  the  net  profits  of  their  business  for  said  year, 
the  profits  to  be  ascertained  by  deducting  the  store  expenses  and 
interest  at  the  rate  of  seven  per  cent,  per  annum  on  the  capital,  and 
whatever  money  there  may  be  due  either  of  the  partners  at  the  end 
of  said  year  and  all  doubtful  debts  to  be  deducted."  The  action 
was  rrferred,  and  the  referee  allowed  an  accounting  between  the 
parties,  which  was  alleged  to  be  error;  but  the  court  affirmed  the 
judgment,  holding  that  the  plaintiff's  action,  based  on  contract,  was 
proper,  and  that  the  fact  that  a  statement  of  an  account  was  neces- 
sary to  establish  his  claim  did  not  require  an  equitable  action,  and 
that,  "not  being  a  partner,  the  plaintiff  could  not  institute  an  action 
in  equity." 

Baiter  v.  Ham,  31  N.  Y.  321,  was  an  action  for  an  accounting,  and 
a  partnership  was  alleged  in  the  complaint,  but  the  court  held  that 
the  facts  disclosed  no  partnership  and  no  interest  in  the  property,  and 
hence  the  action  for  an  accounting  would  not  lie. 

Jndge  Pinch,  in  Marvin  v.  Brooks,  94  N.  Y.  71,  80,  said: 

"The  basis  and  extent  of  the  equitable  Jurisdiction  over  matters  of  account 
appears  to  iiave  been  seldom  considered  in  our  courts,  but  often  discussed  in 
the  English  authorities.    We  have  been  referred  to  many  of  these,  but  they 

5C  N.Y.S.-47  r-  i^r^n]i> 

Digitized  by  VjOO^  Lc 


738  .66  NBW  YORK  SUPPLBMBNT  (Sop.  Ct. 

mad  M  New  York  Statt  Reporter. 
seem  to  as  not  -harmonlims,  and  occasionally  dlfficnlt  t»  r^concDe.  [Citing 
cases.]  The  best-considered  review  of  the  authorities  puts  the  equitable 
Jurisdiction  upon  three  grounds,  viz.:  The  complicated  character  of  the  ac- 
counts; the  need  of  a  discovery;  and  the  existence  of  a  fiduciary  or  trust 
relation.  1  Story,  Eq.  Jur.  f  459,  and  note  5.  The  necessity  for  a  reaort  to 
equity  for  the  first  two  reasons  is  now  very  slight,  If  It  can  be  said  to  exist 
at  all,  since  a  court  of  law  can  send  to  a  referee  a  long  account,  too  compli- 
cated for  the  handling  of  a  jury,  and  furnishes  by  an  examination  of  the  ad- 
verse party  before  trial,  and  the  production  and  deposit  of  books  and  papers, 
almost  as  complete  a  means  of  discovery  as  could  be  furnished  by  a  court 
of  equity." 

He  cites,  with  apparent  approval,  Marston  v.  Gould,  69  N.  Y.  220, 
saying  (page  81): 

"An  accounting  Is  always  proper  In  cases  of  partnership,  yet  where  the 
parties  were  not  partners,  but  the  relation  existing  was  that  of  a  quasi  part- 
nership, and  the  position  of  the  party  sued  Involved  ^he  same  trust,  duties, 
and  obligations,*  the  right  to  an  accounting  was  declared.  To  the  same  effect 
are  other  authorities." 

Turning  to  the  citation  of  Story,  referred  to  in  the  opinion  of 
Judge  Finch,  I  find  it  stated  (section  458)  that  courts  of  equity  will 
entertain  jurisdiction  in  matters  of  account,  not  only  where*  there 
are  mutual  accounts,  but  where  the  accounts  to  be  examined  are  on. 
one  side  only  and  a  discovery  is  wanted  in  aid  of  the  account  and  ia 
obtained;  and  in  section  459  it  is  said: 

'*It  may  be  laid  down  as  a  general  doctrine  that,  In  matters  of  account 
growing  out  of  privity  of  contract,  courts  of  equity  have  a  general  jurisdic- 
tion where  there  are  mutual  accounts  (and  a  fortiori  where  these  accounts 
are  complicated),  and  also  where  the  accounts  are  on  one  side,  but  a  dis- 
covery is  sought  and  is  material  to  the  relief." 

Marston  v.  Gould,  supra,  as  shown  by  the  case  on  file,  was  an 
action  for  an  accounting.  It  involved  a  contract  between  the  parties, 
who  had  agreed  that  the  defendant  should  furnish  capital  for  the 
purchase  and  sale  of  shares  of  stock,  and  bear  the  loss,  if  there 
should  be  any,  and  that  any  profit  was  to  be  divided  in  a  certain  ratio 
between  the  parties.    The  court  said  (pages  224,  225) : 

'*Whether  the  parties  were  strictly  partners  inter  sese  or  as  to  third  per- 
sons is  not  material.  They  stood  in  that  mutual  and  confidential  relation  to 
each  other,  and  had  that  Joint  interest  in  the  result  of  the  adventure,  that 
either  could  demand  an  accounting  with  a  view  to  ascertain  the  profit  or  loss 
and  ascertain  their  respective  rights.  ♦  ♦  •  CJourts  of  equity  hold  each 
partner  responsible  to  the  other  for  all  losses  sustained  by  the  misconduct  or 
a  misapplication  of  the  partnership  funds.  Story.  Part'n,  §  233.  The  same 
remedy  exists  against  any  one  occupying  the  position  of  a  quasi  partner  in- 
volving the  same  trust,  duties,  and  obligations.  The  'action  of  the  plaintiff 
was  not,  therefore,  misconceived,  whether  it  be  regarded  as  an  action  fi>r  sin 
accounting  and  a  distribution  of  the  profits,  or  for  the  adjustment  of  losses 
sustained  by  the  misconduct  of  the  defendant." 

It  will  be  observed  that  In  some  of  the  authorities  cited  there  is 
9i  recognition  of  the  right  to  an  action  for  accounting  where  sucb 
right  grows  out  of  privity  of  contract.  In  this  view,  the  contract 
between  the  parties  distinctly  gives  the  plaintiff  the  right  to  have 
a  yearly  account  and  an  ascertainment  of  the  profits.  The  complaint 
alleges  that  the  defendants  have  removed  all  the  stock  from  and 
closed  the  factory  and  discharged  the  plaintiff  without  accounting  ajid 
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without  giviBg  him  the  60  day»'  notice  required  by  the  contract;  that 
they  haye  sold  the  stock,  and  collected  the  money  therefor,  and  have 
possession  of  the  books  of  account.  If  the  60  days'  notice  had  been 
given,  and  the  plaintiff  had  been  allowed  access  to  the  books,  the 
accounts  between  the  parties  might  have  been  adjusted  without  re- 
sort to  the  court  for  accounting;  smd,  as  the  defendants  have  refused 
any  statement  or  settlement  whatever,  I  see  no  reason  why  a  court 
of  equity  may  not  compel  the  defendants  to  do  precisely  what  they 
covenanted  to  do  in  their  agreement  with  the  plaintiff. 

The  complaint  also  alleges  that  the  plaintiff  has  demanded  an 
account  since  his  discharge,  and  that  the  same  has  been  refused, 
while  it  also  alleges  that  there  has  never  been  any  ascertainment  or 
apportionment  of  the  profits.  If  the  contract  gives  the  right  to  an 
account,  I  can  see  no  reason  why  that  right  should  not  be  enforced, 
whether  the  action  be  one  of  contract  or  in  equity.  It  makes  no 
practical  difference  in  the  result,  for  in  an  action  triable  by  a  jury 
the  court  may,  of  its  own  motion,  direct  the  trial  of  the  issues  of 
fact  by  a  referee,  wli«:e  the  trial  will  require  the  examination  of  a 
long  account  (Code  Civ.  Proc.  §  1013);  or  it  may  direct  a  reference 
to  take  an  account,  and  report  to  the  court,  after  interlocutory  or 
final  judgment,  or  where  it  is  necessary  to  do  so  for  the  information 
of  the  court  (section  1015).  The  right  to  trial  by  jury  does  not,  there- 
fore, seem  necessarily  to  be  involved  in  the  decision  (rf  this  appeal, 
as  is  contended  by  the  defendants'  counsel. 

There  is  still  another  consideration  which  may  possibly  and  prop- 
erly affect  the  decision.  The  contract  provided  that,  if  either  of 
the  Parkers  left  the  employ  of  the  corporation  and  an  account  of 
stock  was  not  taken,  either  of  them  should  be  entitled,  at  the  next 
taking  of  stock,  to  his  timely  proportion  of  the  year's  profits.  The 
defendant  Parker  was  discharged  on  60  days'  notice,  and  his  share 
of  the  unascertained  profits,  in  accordance  with  the  agreement,  was 
left  in  the  hands  of  the  corporation.  The  complaint  alleges  that 
there  were  such  profits,  of  which  the  d^endant  Parker  would  be 
entitled  to  his  proportion,  and  that  the  same  were  left  with  the  cor- 
poration, there  to  remain  till  the  next  annual  stock-taking.  This 
amount  became  and  was  a  part  of  the  fund  used  by  the  corporation 
in  the  business,  and  the  plaintiff  is  entitled  to  any  benefit  resulting 
from  its  use,  and  for  this  use  the  corporation  has  agreed  to  account. 

The  plaintiff  was  discharged  without  notice  or  accounting,  and 
without  (^portunity  to  exercise  another  substantial  privil^e,  namely, 
the  right  to  purchase  the  business  and  property.  The  acts  of  the 
corporation  have  deprived  the  plaintiff  of  this  right,  and  a  court  of 
equity  may  be  able  to  find  in  this  fact  an  additional  reason  for  as- 
suming a  jurisdiction  which  is  within  the  discretion  of  the  court,  as 
already  stated. 

The  complaint  specifically  alleges  that  the  ^^accounts  are  long  and 
complicated,"  and,  within  the  decisions  cited,  I  think  this  allega- 
tion, coupled  with  the  clause  in  the  agreement  providing  for  a  yearly 
account  and  an  ascertainment  and  apportionment  of  the  profits,  is 
sufficient,  on  demurrer,  to  sustain  the  equitable  jurisdiction  of  the 
court. 


Digitized  by  VjOOQIC 


740  t6  NBW  YORK  S0PPLBMBNT  (Sup.  Ct. 

and  90  New  York  StaU  Reporter. 

As  to  the  secoiid  qnestion,  the  right  of  the  defendant  to  test  juris- 
diction by  demurrer  depends  partly  upon  sections  481  and  1207  of 
the  Code  of  Civil  Procedure.  The  former  provides  that  a  complaint 
must  contain — ^First,  the  title  of  the  action,  the  name  of  the  court, 
and  the  names  of  the  parties;  second,  a  statement  of  the  facts  consti- 
tuting the  cause  of  action;  and,  third,  "a  demand  of  the  judgment 
to  which  the  plaintiff  supposes  himself  entitled.''  But  this  does  not 
mean  that  the  plaintiff  may  not  have  any  other  judgment  than  he 
demands,  although  section  1207  provides  that,  where  there  is  no 
answer,  the  judgment  shall  not  be  more  favorable  to  the  plaintiff 
than  he  has  demanded  in  his  complaint.  This  clearly  relates,  not 
to  an  action  where  a  demurrer  has  been  interposed,  but  to  one  where 
a  judgment  is  to  be  entered  by  default;  and  the  reason  is  plain,  a 
party  may  be  willing  to  permit  a  judgment  by  default,  not  more 
favcH^ble  than  that  which  is  demanded  in  the  complaint;  but  w^hen 
he  demurs,  as  in  the  present  instance,  his  claim  is  that  the  plaintiff 
Is  entitled  to  no  relief  whatever  on  the  allegations  of  the  complaint, 
for  the  demurrer  here  is  that  the  "complaint  does  not  state  farts 
suflScient  to  constitute  a  cause  of  action," — in  other  words,  that  the 
plaintiff  is  entitled  to  no  judgment  whatever.  Under  our  present 
system  of  pleading,  a  plaintiff  is  entitled  to  such  relief  as  the  allega- 
tions of  the  complaint  justify,  irrespective  of  the  prayer  for  iudjr- 
ment.  Emery  v.  Pease,  20  N.  Y.  62;  Wright  v.  Wright,  54  N.  Y. 
437;  Williams  v.  Slote,  70  N.  Y.  601;  Wetmore  v.  Porter,  92  N.  Y. 
76.    In  the  last  case  the  court  said  (page  80): 

"It  has  been  repeatedly  held,  under  the  Ck>de,  that  If  the  facts  stated  In  a 
complaint  show  that  the  plaintiff  is  entitled  to  any  relief,  either  legal  or 
equitable,  it  is  not  demurrable  upon  the  ground  that  the  party  has  not  de- 
manded the  precise  relief  to  which  he  appears  to  be  entitled." 

The  judgment  must  therefore  be  affirmed,  with  costs. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the 
appellant  to  withdraw  demurrer  and  serve  answer  within  20  days, 
on  payment  of  the  costs  of  demurrer  and  of  this  appeal.    All  concur. 


(26  Misc.  Rep.  150.) 

WEIDBNFELD  v.  WOOLPOLK. 

(Supreme  Court,  Special  Term,  New  York  Ck)unty.    January,  1890.) 

Rbfbrbngb. 

To  authorize  an  order  of  reference  under  Code  Civ.  Proc.  §  1013,  on 
the  ground  that  the  trial  will  require  the  examination  of  a  long  account, 
facts  must  be  shown  from  which  the  conclusion  can  fairly  be  drawn  that 
BO  many  separate  items  of  account  will  be  litigated  that  a  jury  cannot 
keep  the  evidence  in  mind  In  regard  to  each  of  the  Items,  and  give  to  it 
proper  weight  and  application. 

Action  by  August  Weidenfeld  against  George  0.  Woolfolk.     De- 
fendant moves  for  a  reference.     Denied. 

L  Brown,  for  the  motion. 
B.  E.  Prime,  opposed. 

GHiDEBSLEEVE,  J.     This  is  a  motion  for  a  reference,  nnder  sec 
tion  1013  of  the  Code,  which  motion  is  opposed  by  the  plaintiff.     The 
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section  i^ovides  that  the  court  may,  of  its  own  motion,  or  upon  the 
application  of  either  party,  without  the  consent  of  the  other,  direct  a 
trial  of  the  issues  of  fact  by  a  referee,  where  the  trial  will  require  the 
ezaminatiOD  of  a  long  account  on  either  side,  and  will  not  require  the 
decision  of  difficult  questions  of  law.  It  is  not  pretended  here  that 
any  difficult  questions  of  law  are  involved  in  this  case,  or  will  arise 
upon  the  trial  thereof.  The  motion  is  founded  upon  the  pleadings, 
and  upon  an  affidavit  of  the  defendant  that  the  trial  will  require  the 
examination  of  a  long  account,  l^e  complaint  is  based  upon  three 
promissory  notes,  made  by  the  Alabama  Terminal  Company,  indorsed 
by  the  defendant,  and  owned  by  the  plaintiff.  The  answer  alleges, 
among  other  things,  that  a  large  amount  of  collateral  security  was 
given  with  the  notes  to  L  B.  Newcombe  &  Co.,  the  payee  of  the  notes, 
from  whom  plaintiff  claims  title  to  the  same.  This  collateral  security 
consisted  of  a  large  number  of  bonds  of  the  Montgomery,  Tuscaloosa 
&  Memphis  Railroad,  and  of  a  large  quantity  of  angle  bars,  and  400 
kegs  of  bolts  and  nuts,  all  of  which  security  was  sold  and  converted 
into  cash  by  the  said  Newcombe  &  Co.,  as  alleged  in  the  answer,  with- 
out accounting  for  the  same;  and  the  answer  claims  that  the  amount 
realized  on  such  collat^al  was  much  more  than  enough  to  pay  and  ex- 
tinguish the  notes.  It  seems,  therefore,  that  it  may  become  neces- 
sary to  take  testimony  on  the  trial  as  to  the  various  amounts  realized 
upon  the  sales.  But  in  order  to  justify  a  compulsory  order  of  refer- 
ence, on  the  ground  that  the  trial  will  require  the  examination  of  a 
long  account,  facts  must  be  disclosed,  either  by  affidavit  or  upon  the 
.  face  of  the  pleadings,  from  which  the  conclusion  can  fairly  be  drawn 
that  so  many  separate  items  of  account  will  be  litigated  that  a  jury 
cannot  keep  the  evidence  in  mind  in  regard  to  each  of  the  items,  and 
give  to  it  proper  weight  and  application.  It  is  not  sufficient  merely 
to  show  a  possibility  that  in  the  course  of  the  trial  the  examination 
of  a  long  account  may  be  required.  See  Spence  v.  Simis,  137  N.  Y. 
617,  33  X.  E.  554;  Thayer  v.  McNaughton,  117  N.  Y.  Ill,  22  N.  E.  562. 
From  a  careful  examination  of  the  papers  presented  on  this  motion,  I 
do  not  think  that  the  defendant  has  made  out  a  proper  case  to  warrant 
the  granting  of  a  compulsory  reference.  The  motion  must  be  denied, 
with  leave  to  the  defendant  to  renew  on  further  affidavits.  No  costs. 
Motion  denied,  with  leave  to  renew  on  further  affidavits.     No  costs. 


i2t>  Misc.  Rep.  252.)  - 

NEW  YORK  LIFE  INSURANCE  Sc  TRUST  CO.  v.  SANDS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1899.) 

Guardian  Ad  Litem— Compeksatioit. 

While  compensation  which  may  be  given  a  guardian  ad  litem  is  not 
limited  to  allowances  by  way  of  costs  fixed  by  the  Code,  an  extra  allow- 
ance cannot  be  made,  to  be  paid  out  of  the  share  of  others  than  the  in- 
fants. 

Action  by  the  New  York  life  iDstirance  &  Trust  Oompany,  executor, 
against  Letitia  C.  Sandg  and  others.  Heard  on  application  for  final 
judgment.     For  former  opinion,  see  53  N.  T.  Supp.  320. 

Duer,  Strong  &  Jarvis,  for  plaintiff. 

George  Waddington  and  Albert  B.  Oenet,  guardians  ad  litenL 
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Toong,  Yerplaiick  ft  Prince,  for  defendant  Edith  C.  Rhinelander. 
R.  E.  Bobinson,  for  defendants  John  Campbell  Smith  and  Aagastine 
Jacquelin  Smith. 
John  Mason  Knox,  for  d^endant  Eliza  R  Allien. 
Edo  E.  Mercelis,  for  Henry  E.  Coe. 
Pennington  Whitehead,  for  defendant  John  Campbell. 

RUSSELL,  J.     All  of  the  questions  on  this  application  tor  linal 
judgment  can  be  disposed  of  without  much  difficulty,  except  the  ap- 
plication of  the  guardians  ad  litem  for  large  sums  by  way  of  compen- 
sation for  their  services  in  that  capacity.     If  the  infants  whom  they 
represent  were  entitled  to  receive  considerable  shares  of  the  large 
estate  involved  in  the  controversy,  the  court  might,  upcm  proper 
proof,  compensate  the  guardians  ad  litem  for  services  which  were 
meritorious  and  valuable.     The  interests  of  those  infants  have  been 
amply  protected,  so  far  as  the  court  can  judge  from  the  proceedings 
presented,  by  the  provisions  to  be  embodied  in  the  final  judgment, 
separating  sufficient  property  to  insure  the  satisfactory  payments  of 
the  considerable  incomes  coming  to  them.     The  costs  and  allowances 
which  can  be  awarded  to  the  guardians  are,  in  view  of  the  limits  im- 
posed by  law,  having  due  regard  to  the  allowances  whidi  must  be 
made  to  the  other  parties,  entirely  inadequate  to  compensate  those 
guardians  for  their  services.     But  what  right  has  this  court  to  go  be- 
yond the  provisions  of  law  regulating  the  amounts  to  be  awarded  for 
costs  and  allowances,  and  decree  compensation  to  guardians  for  infant 
defendants  out  of  the  property  belonging  to  the  other  parties  in  the 
litigation?    The  services  were  rendered  for  the  infants,  and,  so  far, 
their  value  constitutes  just  claims  against  the  property  of  the  infants 
protected  by  the  efforts  of  those  guardians.     The  shares  of  the  other 
parties,  however,  are  burdened  in  no  manner  by  the  claims  for  services 
to  the  infants,  even  though  those  services  produced  a  success  which 
was  beyond  the  terms  the  other  i)arties  were  willing  to  accord.     The 
only  indemnity  which  that  success  brings  is  to  be  found  in  the  pro- 
visions for  costs,  including  allowances,  payable  largely,  if  not  wholly, 
out  of  the  proceeds  going  to  the  other  persons.     The  power  of  the 
court  to  award  guardians  reasonable  compensation  does  not  depend 
upon  the  allowances  by  way  of  costs  fixed  by  the  Code.    Weed  v. 
Paine,  31  Hun,  10.    It  is  inherent  in  the  court,  by  reason  of  its  neces- 
sary care  for  the  proper  protection  of  the  estates  of  those  who  are  non 
sui  juris.     I  have  been  cited  to  no  provision  of  law  or  precedent,  how- 
ever, which  justifies  the  payment  of  such  compensation  out  of  the 
property  of  other  persons.     And  I  am  confirmed  in  this  view  by  the 
opinion  of  the  late  Chancellor  Walworth  as  to  equity  powers  in*  sucli 
cases: 

"If  any  extra  allowance  is  made  to  the  guardian  ad  litem  of  the  Infants, 
it  must  be  paid  out  of  their  share  in  the  surplus,  as  nothing  but  the  taxable 
costs  can  be  charged  upon  that  portion  of  the  fund  which  belongs  to  other 
parties."    Insurance  Co.  v.  Van  Rensselaer,  4  Paige,  87. 

In  the  present  case  the  infants  taJie  no  share  of  the  estate,  but 
only  fixed  incomes  from  portions  of  that  estate,  separated  for  such 
a  purpose.     The  court  is  not  asked  to  charge  the  compensation  of 
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tlie  guardians  upon  the  accruing  installments  of  inc<Hne,  but  is  re- 
quested to  provide  for  such  compensation  by  payments  out  of  pro- 
ceeds going  to  the  other  parties. 

T*inal  judgment  is  therrfore  directed,  but  with  the  reservation  that 
the  guardians  ad  litem  may  apply  hereafter  at  the  foot  of  this  judg- 
ment, by  motion  or  by  an  independent  proceeding,  in  such  manner 
HB  they  may  be  advised,  for  a  reasonable  compensation  in  payment 
of  their  services.    Ordered  accordingly. 


(26  Ml«c.  Rep.  254.) 

THOMPSON  et  al.  v.  CONTINENTAL  TRUST  CO.  et  ttl. 
(Supreme  Court,  Special  Term,  New  York  County.    February,  18G0.) 

Attachment— Action  in  Aid. 

T.  brought  action  against  C,  and  obtained  an  attachment  on  the  ground 
of  C.'s  nonresidence,  under  which  the  sheriff  made  a  levy  on  bonds  in 
possession  of  a  trust  company,  which  it  had  received  from  a  banli:,  under 
directions  to  hold  the  proceeds  of  sale  then  negotiated,  subject  to  the 
bank's  order.  Heldy  In  an  action  by  T.  and  the  sheriff  In  aid  of  the  levy, 
that,  prior  to  judgment  determining  plaintiffs'  right  to  possession  of  the 
property,  neither  could  possession  be  ordered  to  be  given  to  the  sheriff. 
nor  injunction  be  awarded  compelling  the  trust  company  to  retain  pos- 
session pending  the  litigation,  the  only  alleged  ground  tiierefor  being  a 
danger  that  the  bonds  may  be  withdrawn  from  the  Jurisdiction  of  the 
court,  and  any  Judgment  being  made  valueless,  C  having  no  other  prop- 
erty in  the  state. 

Action  by  Colin  M.  Tlicmipson  and  another  against  the  Continental 
Tmst  Company  and  others.     Plaintiffs  move  for  an  order.     Denied. 

Van  Schaick  ft  Norton,  for  plaintiffs. 

Robert  W.  Candler,  for  defendant  Continental  Trust  Co. 

BnSSELL,  J.  The  plaintiffs  seek  an  order  to  deliver  certain  bonds 
to  the  plaintiff  sheriff,  or  to  enjoin  the  defendant  trust  company  from 
disposing  of  the  same  pending  this  litigation.  The  plaintiff  Thomp- 
son brought  an  action  against  the  defendant  construction  company 
to  recover  upon  an  unliquidated  claim  for  services  to  the  amount  of 
124,500,  and  procured  an  attachment  on  the  ground  of  DCMtresidence 
of  the  defendant  construction  company.  Under  that  attachment  the 
sheriff  took  certain  steps  to  levy  upon  f490,000  of  bonds  of  the  Du- 
luth,  Ked  Wing  ft  Southern  Bailroad  Company,  in  possession  of  the 
trust  company  in  New  York,  and  alleged  to  be  the  property  of  the  de- 
fendant construction  company.  The  trust  company  declined  to  give 
any  certificate  to  the  s&eriff,  but  does  not  deny  the  fact  of  possession 
of  the  bonds.  Those  bonds  were  received  by  the  trust  company  from 
the  First  National  Bank  of  Bed  Wing,  Minn.,  under  instructions  to 
hold  the  proceeds  of  sale  then  negotiated  subject  to  the  order  of  the 
bank.  l%08e  proceeds  would  amount  to  the  sum  of  1335,000,  includ- 
ing in  the  purchase  certain  stock  of  the  railroad  company  of  presum- 
ably far  inferior  value  to  the  bonds,  as  the  bonds  themselves,  with 
the  stock  thrown  in,  sell  far  below  par.  Thus,  the  levy  arrests  the 
completion  of  the  sale  for  a  consideration  a  dosen  times  greater  than, 
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the  amoant  in  controyersy  between  the  plaintifF  Thompson  and  the 
construction  company. 

The  present  action  was  brought  by  the  creditor  and  the  sheriff  in 
aid  of  the  levy,  and  prays  as  the  result  of  a  trial  a  judgment  for  the 
delivery  of  the  bonds  to  the  Gberiff,  to  be  held  on  the  attachment,  and 
eventually  applied  to  the  payment  of  any  judgment  Thompson  may  ob- 
tain. It  is  not  proper,  in  this  secondary  action,  to  turn  over  property 
to  the  sheriff  as  though  it  were  an  action  of  replevin,  prior  to  a  judg- 
ment determining  the  rights  of  the  plaintiffs  to  its  possession.  The 
only  remedy  which  possibly  could  be  granted  upon  interlocutory  mo- 
tion would  be  an  injunction  compelling  the  trust  company  to  retain 
possession  until  judgment  ascertains  the  rights  of  the  parties.  An 
interlocutory  injunction  should  not  be  lightly  awarded,  and  most 
careful  and  substantial  reasons  should  be  given  for  one  where  the 
effect  is  to  deprive  the  owner  of.  property  of  the  power  of  sale,  or  of 
concluding  a  profitable  bargain,  simply  tb  await  the  event  of  an  action 
which  may  be  eventually  determined  against  the  claim  of  the  creditor. 
Care  must  also  be  taken  to  prevent  the  stress  of  an  injunction  from 
compelling  payment  or  settlement  of  a  claim  which  would  be  contested 
on  the  merits  if  no  injunction  were  issued.  In  the  present  case  the 
plaintiffs  do  not  pray  for  permanent  relief  by  way  of  injunction,  and 
the  only  ground  upon  which  they  may  ask  for  one  pending  the  litiga- 
tion is  that  the  defendant  is  doing,  procuring,  or  suffering,  or  threat- 
ens, or  is  about  to  do,  or  suffer,  or  procure,  some  act  in  violation  of 
the  plaintiffs'  rights,  tending  to  render  the  judgment  ineffectual. 
Code  Civ.  Proc.  §  604.  It  is  not  charged  that  the  trust  company  is 
doing  or  about  to  do  any  act  tending  to  render  the  judgment  inef- 
fectual. The  only  ground  for  asking  an  injunction  against  the  trust 
company  contained  in  the  moving  papers  is  the  alleged  danger  that, 
unless  the  bonds  be  kept  within  the  jurisdiction  of  the  court,  tiiey  may 
be  withdrawn,  and  a  judgment  so  be  made  valueless,  as  the  construc- 
tion company  has  no  other  property  within  the  state.  There  is  no 
fact  charged,  however,  which  justifies  any  inference  that  the  trust 
company  proposed  to  violate  any  legal  rights  of  the  plaintiffs,  and 
therefore  it  should  not  be  enjoined  from  doing  that  which  there  is 
no  evidence  of  the  slightest  intention  to  do. 

Again,  why  would  the  disposition  of  these  bonds  by  the  trust  com- 
pany render  the  judgment  ineffectual?  If  the  attachment  in  the 
first  action  was  properly  levied,  no  action  of  the  trust  company  can 
defeat  the  right  which  that  levy  carries  to  its  legitimate  conclusion. 
And  if  this  action  in  aid  of  the  levy  favorably  terminates  for  the  plain- 
tiff, and  the  judgment  goes  against  the  trust  company  for  the  delivery 
of  the  bonds  to  the  sheriff,  noncompliance  of  the  trust  company  would 
result  only,  so  far  as  the  court  can  now  perceive,  in  full  cwnpensa- 
tion  to  the  plaintiffs  for  the  injury  sustained  in  consequence  of  an  act 
infringing  upon  the  rights  of  the  plaintiffs.  There  is  no  question  as 
to  the  ability  of  the  trust  company  to  respond.  And  if,  on  the  other 
hand,  the  levy  were  held  to  be  invalid,  in  that  the  property  did  not 
belong  to  the  construction  company,  or,  for  any  other  sufficient  cause, 
this  action  should  eventually  result  in  favor  of  the  defendants,  the 
pendency  of  the  interlocutory  injunction,  with  the  possible  detriment 
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it  might  bring  to  the  defendants,  would  be  shown  to  have  been  issued 
without  any  justifiable  foundation,  and  so  intensify  the  impropriety 
of  granting  it  on  slight  and  insufficient  grounds. 
Motion  denied,  with  costs. 


(26  Misc.  Rep.  158.) 

McGARRON  v.   McCARRON. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1899.) 

Harriaos— Annulkent. 

A  decree  declaring  a  marriage  void,  defendant  being  at  the  time  of  the 
ceremony  already  married  to  another,  will  be  granted,  though  defendant 
testifies  that  plaintiff  knew  thereof;  his  testimony  that  she  told  him  that 
she  had  a  divorce  being  corroborated  by  the  testimony  of  another  that 
she  ateo  told  him  that  she  had  a  divorce. 

Action  by  John  J.  McCarron  against  Minnie  L.  McCarron.  Decree 
for  plaintiff. 

Edward  H.  Kelly,  for  plaintiff. 
John  P.  Everett,  for  defendant. 

WERNER,  J.  This  is  an  action  brought  to  set  aside  the  marriage 
between  the  parties,  on  the  ground  that  at  the  time  when  it  was 
contracted  the  defendant's  husband  by  a  former  marriage  was  liying. 
The  marriage  between  the  plaintiff  and  the  defendant  took  place 
in  the  city  of  New  York  on  the  25th  day  of  November,  1897.  It  ap- 
pears that  the  defendant  was  married  to  one  Henry  H.  Hibell'  in 
the  city  of  Newark,  in  the  state  of  New  Jersey,  on  the  24th  day  of 
September,  1888.  In  October,  1896,  the  defendant  presented  to  the 
chancellor  of  the  state  of  New  Jersey  a  petition  praying  for  a  divorce 
from  said  Henry  H.  Hibell  on  the  ground  of  his  desertion.  Such  pro- 
ceedings were  thereupon  had  in  the  action  thus  commenced  that  on 
the  24th  day  of  December,  1897,  a  decree  was  made  by  the  court  of 
chancery  of  New  Jersey  that  said  Henry  H.  Hibell  and  Minnie  L. 
Hibell  be  divorced,  and  freeing  each  of  the  parties  to  said  marriage 
from  the  obligations  thereof.  The  parties  to  this  action  lived  to- 
gether as  man  and  wife  from  the  time  of  the  marriage  ceremony,  on 
the  25th  day  of  November,  1897,  to  the  24th  day  of  January,  1898. 
The  only  real  dispute  in  the  evidence  herein  arises  upon  the  question 
whether  the  plaintiff,  at  the  time  of  his  marriage  to  the  defendant, 
knew  that  the  latter  was  married  and  undivorced,  or  not.  The  plain- 
tiff testifies  that  he  first  heard  of  defendant's  prior  marriage  about 
the  middle  of  September,  1897,  and  then  he  learned  of  it  from  the 
defendant  herself,  under  circumstances  which  led  him  to  believe  it 
to  be  a  joke.  It  is  quite  clear  that  he  knew  of  it  just  before  his  mar- 
riage to  the  defendant,  but  he  explains  that  he  was  told  by  defend- 
ant that  she  had  secured  her  divorce  from  her  former  husband.  The 
defendant  says  the  plaintiff  knew  as  early  as  March,  1897,  that  she 
was  married  and  undivorced,  and  relates  several  conversations  in 
which  the  matter  was  discussed.  The  dispute  in  this  regard  is  ma- 
terial  only  upon  the  question  whether  the  plaintiff  is  entitled  to  the 
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relief  which  he  seeks  in  this  action.  Upon  the  undisputed  facts  es- 
tablished herein,  the  marriage  between  the  plaintiff  and  the  defend- 
ant was  void  ab  initio.  If,  however,  the  plaintiff  contracted  the  mar- 
riage with  full  knowledge  of  the  situation,  a  court  of  equity  would 
simply  leave  him  where  he  had  placed  himself,  and  refuse  its  decree 
formally  declaring  said  marriage  void.  As  bearing  on  this  conflict 
of  evidence,  there  are  several  circumstances  which  tend  to  corroborate 
the  plaintiff  in  his  claim  of  good  faith.  In  the  first  place,  the  de- 
fendant was  married  under  the  name  of  Minnie  Lorete  Arbuthnot, 
which  was  her  maiden  name.  The  witnesses  to  the  marriage  cere- 
mony were  Sophie  Doniedion  and  William  W.  Peterkin.  The  former 
testifies  that,  although  intimately  associated  with  the  defendant, 
she  did  not  know  that  the  defendant  had  been  previously  married 
until  about  an  hour  before  her  marriage  to  the  plaintiff,  and  then  she 
believed  that  defendant's  husband  was  dead.  I?eterkin  testifies  that 
he  had  known  defendant  for  several  years  before  her  marriage  to  the 
plaintiff;  that  he  knew  she  was  married  to  Hibell,  but  was  under 
a  pledge  not  to  divulge  his  knowledge  without  defendant's  permission. 
Just  before  the  marriage  of  the  plaintiff  and  defendant,  the  latter  was 
employed  by  Peterkin,  and  she  told  him  of  her  engagement  to  the 
plaintiff.  Peterkin  thereupon  asked  her  if  she  had  obtained  her 
divorce  from  Hibell,  to  which  she  replied  in  the  aflSrmative.  The 
facts  not  contradicted  by  the  defendant  so  strongly  corroborate  plain- 
tiff's claim  of  good  faith  as  to  overcome  the  circumstances  from  which 
an  inference  of  bad  faith  could  be  drawn.  There  being  no  issue  of 
said  marriage,  I  am  inclined  to  think  that  the  ends  of  justice  will  be 
subserved  by  granting  to  the  plaintiff  the  decree  prayed  for  in  the  com- 
plaint. No  costs  to  either  party.  Let  findings  and  decree  be  sub 
mitted  in  accordance  herewith.     Ordered  accordingly. 


(2G  Misc.  Rep.  157.) 

MOSS  V.  LINDBLOMM  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1889.) 

h  Account  Stated —Pleading— Demurrer. 

A  complaint  averring  that  an  account  was  stated  between  the  parties, 
and  a  balance  found  due  from  defendant  to  plaintiff,  without  aUeging 
any  prior  tranfiactions  between  them,  nor  any  promise  to  pay,  is  bad  on 
demurrer. 
2.  Assignee  for  Benefit  of  Crbditobs— Personal  Obligation. 

Neither  a  general  nor  particular  assignee  can  bind  his  assignors  to  a 
personal  obligation,  nor  beyond  the  distribution  of  the  assigned  property. 

Action  by  Joseph  L.  Moeus,  Jr.,  against  Robert  Lindblomm  and  oth- 
ers.   Demurrer  to  complaint  sustained^ 

Seward  Baker,  for  plaintiff. 
L.  A.  Gould,  for  defendants. 

RUSSELL,  J.  The  effective  legal  operation  of  an  account  stated 
springs  from  the  basis  of  previous  dealings  between  the  parties. 
Without  them,  the  stating  rests  upon  no  consideration  of  legal  im- 
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port.  There  is  in  the  complaint  no  allegation  of  any  prior  business 
trajisaction  between  the  parties,  and  not  even  an  averment  of  a 
promise  to  pay,  which  was  essential,  even  nnder  common-law  plead- 
ings. 1  Chit.  PI.  358;  2  Chit.  PI.  90.  Hence  an  averment  that  "an 
acconnt  was  stated  between  the  parties,"  and  a  balance  found  to  be 
due  from  defendants  to  plaintiff,  is  not  of  itself  the  assertion  of  a 
legal  obligation.  But  even  this  allegation  is  impaired  by  qualifica- 
tion. It  is  averred  that  the  stating  of  accounts  was  made  by  the  ac- 
count or  statement  **hereto  annexed."  That  appendix  shows  a  spec- 
ulative transaction,  and  a  balance  stated,  and  it  is  signed  only  by 
''Royal  Trust  Co.,  Assignee  of  Robert  Lindblomm  &  Co.  Phillip.'' 
The  assignee,  whether  deriving  authority  by  general  or  particular 
assignment,  cannot  bind  defendants  to  the  obligation  of  personal 
enforcement,  or  beyond  the  distribution  of  the  property  passed  by 
the  assignment.  Hence  the  stating  of  an  account  by  the  assignee  or 
its  clerk  affects  only  the  dividend  to  be  received  from  the  assignee, 
and  does  not  conclude  the  defendants  as  to  their  personal  obliga- 
tions. Volkening  v.  De  Graaf,  81  N.  Y.  268;  Stenton  v.  Jerome,  54 
N.  Y.  484. 

The  substance  of  this  memorandum  was  written  before  the  de- 
cision of  the  appellate  division  affirming  the  order  denying  the  mo- 
tion to  vacate  the  attachment,  and  I  submit  these  view^s  with  some 
hesitation  on  that  account.  But  the  same  particularity  of  statement 
in  an  application  for  an  attachment  is  not  required  as  is  essential  to 
test  on  demurrer  a  complaint  averring  the  facts  forming  the  cause 
of  action.  Goldmark  v.  Metal  Co.,  28  App.  Div.  264,  271,  51  N.  Y. 
Supp.  68.  Otherwise  the  decision  of  the  appellate  division  would  re- 
quire a  different  determination  than  that  here  announced. 

Judgment  directed  for  defendants  on  demurrer  to  complaint,  with 
leave  to  amend  on  payment  of  costs  since  service  of  demurrer.  Or- 
dered accordingly. 


GOULD  PAPER  CO.  v.  FRANK  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1809.) 

F&AODULEKT  CONYSTANCBS— EVIDENCE. 

In  an  action  to  set  aside  a  bill  of  sale  and  a  mortgage,  defendant  grantor 
claimed  that  It  had  been  given  to  secure  a  debt  owing  by  him  to  the 
defendant  grantee.  The  evidence  of  the  parties  was  contradictory  and 
yague  as  to  the  time  when  the  indebtedness  was  created,  and,  though 
defendant  grantor  tes tilled  that  he  always  gave  notes  and  received  some 
loans  by  checks,  no  notes  or  checks  were  produced  when  asked  for; 
neither  did  the  grantee  keep  any  stubs  or  vouchers.  It  was  also  shown 
that,  after  the  bill  of  sale  and  mortgage  were  on  their  face  executed,  the 
grantor  offered  to  transfer  the  very  property  to  another  to  avoid  paying 
eertaUi  of  his  creditors,  dealing  with  it  as  his  own.  Hdd  sufficient  to  jus- 
tify a  finding  that  the  conveyance  was  fraudulent. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Gould  Paper  Company  against  Peter  Prank  and  oth- 
ers. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 
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Argued  before  VAN  BRUNT,  P,  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 
Joseph  A.  Arnold,  for  appellant. 
Max  D.  Steuer,  for  respondents. 

O'BRIEN,  J.  This  suit  in  equity  was  brought  to  set  aside,  for 
fraud  and  want  of  consideration,  a  bill  of  sale  of  personal  property 
and  a  mortgage  on  realty,  executed  on  the  31st  day  of  May,  1895,  by 
the  defendant  Frank  to  the  defendant  Silvennan,  and  to  have  a  re- 
ceiver appointed  and  an  accounting  for  the  firm  of  Oilman  &  Frank, 
which  was  dissolved  on  May  2,  1895.  The  plaintiff  is  a  creditor  of 
the  firm,  and  on  December  19,  1895,  recovered  a  judgment  against  it, 
upon  which  an  execution  was  duly  entered,  which  was  returned 
wholly  unsatisfied.  The  defendant  Oilman  did  not  answer,  but  the 
defendants  Frank  and  Silverman  deny  that  the  transfers  mentioned 
were  made  with  intent  to  hinder  or  defraud  creditors,  and  assert  that 
the  consideration  therefor  was  an  indebtedness  existing  prior  to  the 
formation  of  the  partnership. 

From  the  evidence  presented  at  the  trial,  the  judge  below  concluded 
that  the  burden  of  proof  placed  on  the  plaintiff  had  not  been  sus- 
tained, holding  that  the  transactions  between  Frank  and  Silverman 
were  bona  fide.  The  appellant  contends  that  this  conclusion,  which 
resulted  in  the  dismissal  of  the  complaint,  was  against  the  weight  of 
evidence.  To  determine  the  question  of  fact  thus  presented,  as  to 
whether  there  is  a  preponderance  of  evidence  showing  fraud  ki  the 
execution  of  the  mortgage  and  bill  of  sale,  a  review  and  consideration 
of  the  entire  record  is  necessary,  and  for  the  purposes  of  this  opinion 
we  may  summarize  the  leading  points. 

The  defendants  Oilman  and  Frank,  on  January  14,  1895,  at  the 
house  of  the  defendant  Silverman,  entered  into  a  partnership  in  the 
paper-jobbing  business,  to  which  Frank  contributed  $6,000,  the  part- 
nership assuming  Oilman's  existing  indebtedness.  On  May  2,  1895, 
the  partnership  was  dissolved,  Frank  receiving,  by  the  articles  of  dis- 
solution, firm  assets  to  the  extent  of  |5,213.78.  Thereafter  Oilman 
and  Frank  carried  on  business  separately,  and  about  a  month  later 
Oilman  made  a  general  assignment.  On  May  31st,  just  previous  to 
this  assignment,  Frank  made  to  Silverman  a  bill  of  sale  of  the  per- 
sonalty he  had  received  at  the  partnership  dissolution,  for  the  ex- 
pressed consideration  of  |4y000;  retaining,  however,  the  nominal 
possession  thereof  and  purporting  to  act  as  manager  for  Silverman. 
At  this  time  Frank  also  gave  to  Silverman  a  mortgage  on  certain 
realty  for  |2,000.  The  defendants  Frank  and  Silverman  claim  that 
the  consideration  in  these  transfers,  which  amounts  to  $6,000,  was  a 
debt  of  $6,000  owing  by  Frank  to  Silverman,  $5,400  of  which  existed 
prior  to  the  formation  of  the  partnership,  and  the  remaining  $600  of 
which  was  received  by  Frank  from  Silverman  at  the  time  the  partner- 
ship was  entered  into.  The  plaintiff  says  that  this  statement  is 
false;  that  there  was  no  indebtedness  prior  to  the  partnership  which 
was  a  consideration  for  the  transfers;  and  alleges  that  the  instru- 
ments were  made  to  hinder  and  defraud  creditors  of  the  firm. 

The  testimony  of  the  defendants,  in  answer  to  the  charge  of  fraud 
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and  in  support  of  their  assertion,  is  conflicting  and  nnsatisfactorj. 
There  is  nothing  to  show  a  debt  of  95,400  prior  to  January  14th, 
other  than  their  own  testimony.  Neither  defendant  is  able  to  state 
the  amounts  of  which  such  debt  was  composed,  or  the  time  of  the  al- 
leged loans;  and,  although  Frank  testified  that  he  always  gave  notes 
and  received  some  loans  by  check,  no  such  notes  or  checks  were  pro- 
duced when  asked  for.  Silyerman  testified  that  it  was  his  practice 
to  destroy  his  check  books;  that  he  made  no  memoranda,  and  had 
no  stubs  or  vouchers;  and  that  he  had  no  record  whereby  be  could 
point  out  any  one  loan  he  ever  made  to  Frank,  although  such  loans,  he 
said,  extended  over  some  8  or  10  years.  Frank  testified  that  all  of 
the  f5,400  was  due  10  or  12  years  before  January  14,  1895,  while 
Silverman's  testimony  is  that  |2,400  of  it  was  advanced  during  the 
year  previous  thereto.  In  affidavits  made  by  the  defendants  in  sup- 
plementary proceedings  brought  by  creditors  against  the  partnership 
other  contradictions  appear.  Silverman  swore,  in  such  proceedings 
brought  by  the  Watertown  Paper  Company  in  July,  1895,  that  he 
offered  to  advance  to  Frank  a  sum  sufficient  to  enable  him  to  go  into« 
partnership  with  Oilman,  and  did  advance  him  the  sum  of  f  6,000; 
that  the  business  did  not  prosper,  and,  seeing  that  the  object  for 
which  he  had  advanced  the  money  had  failed,  he  made  a  demand  for 
tts  return,  and  it  was  agreed  that  Frank  should  sell  him  his  business. 
This^atement  is  not  in  accord  with  the  defense  made  in  this  case,  that 
95,400  of  the  16,000  was  a  debt  of  some  time  standing,  and  that  9600 
was  advanced  for  partnership  purposes.  To  show  the  alleged  prior  in- 
debtedness of  96,000,  the  defendants  offered  in  evidence  on  the  trial 
three  notes  to  Silverman,  signed  by  Oilman  &  Frank,  for  91»500, 92,000. 
and  92,500,  dated  January  24,  February  21,  and  March  23,  1895,  re- 
spectively, which  are  alleged  to  have  been  given  as  collateral  security 
for  the  96,000  debt  due  Silverman  on  January  14th.  No  explanation 
is  made  why  the  notes  are  not  of  even  date.  The  defendants  testify 
that  there  was  another  note  made  for  96,000,  representing  the  original 
liability,  given  January  14th,  from  Frank  to  Silverman,  which  note 
had  beeai  destroyed.  Under  such  circumstances,  collateral  security 
would  be  of  little  use. 

In  contradiction  of  the  conflicting  and  improbable  character  of  the 
statements  made  by  the  defendants,  and  the  questionable  quality' 
of  the  proof  they  present,  we  have  the  positive  testimony  in  behalf  of 
the  idaintiff  which  impeaches  the  yerity  of  the  transactions  attacked 
by  the  complaint.  Mr.  Herring,  a  representative  of  the  Jefferson 
Paper  Ck)mpany,  also  a  creditor  of  the  partnership,  testified  that  at  an 
interview  with  Frank,  just  after  Oilman's  assignment,  he  was  request- 
ed to  take  a  transfer  of  Frank's  property  in  order  to  enable  Frank  to 
avoid  paying  Oilman's  debts  and  that  Frank  might  continue  business. 
The  effect  of  such  testimony  is  plain.  The  bill  of  sale  and  mortgage 
were  on  their  face  executed  10  days  before,  for  an  allied  debt.  Yet 
we  have  Frank  offering  to  transfer  the  very  property  to  another  to 
avoid  paying  certain  of  his  creditors.  He  dealt  with  the  property- 
as  his  own,  nothing  being  said  about  having  Silverman  convey  it. 
Bteuer,  Frank's  attorney,  does  not  deny  Herring's  st<M*y  of  this  con- 
versation.   Frank  denies  that  he  wanted  to  transfer  to  Herring,  but 
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says  in  the  same  breath  that  he  cannot  remember  what  wfi&  said.  It 
is  evident  that  Frank's  request  to  Herring  was  with  a  view  to  making 
a  disposition  of  the  property  similar  to  that  which  the  plaintiff  clainM 
was  made  between  Frank  and  Silverman  by  the  bill  of  sale  and  mort- 
gage dated  May  3l8t.  Mr.  Herring  further  testified  that  at  this  inter- 
view he  saw  a  note  made  by  Silverman  for  f 2,000,  the  amount  of  the 
mortgage.  All  this  testimony,  the  appellhnt  urges,  goes  to  show  that 
the  ti*ansfers  were  hot  real,  and  that,  to  offset  the  mortgage  nominally 
passed,  Frank  held  a  note  for  |2,000  while  he  retained  possession  of 
the  personalty.  The  existence  of  a  note  for  |2,000  was  denied  by 
Frank. 

As  stated,  after  the  dissolution  of  the  partnership,  Frank  had  con- 
ducted business  on  his  own  account,  and  two  days  before  the  sale 
was  made  to  Silverman  he  had  ordered  goods  of  the  Watertown  Paper 
Company.  On  June  6th  he  changed  the  order  by  the  announcement 
that  he  was  no  longer  in  business  for  himself,  but  as  manager  for 
Silverman.  In  this  connection,  it  appears  that  Frank,  on  June  3d, 
drew  |515  out  of  his  bank,  not  openly,  but  by  exchange  checks  with 
one  Norz,  who  testified  directly  to  the  fact;  and  a  week  later  he  de- 
posited 1750,  mostly  in  bills,  in  the  name  of  "Peter  Frank,  Manager." 
This  circumstance  seems  to  be  in  line  with  the  plaintiff's  charge  that 
Frank  was  endeavoring  to  avoid  paying  partnership  debts.  Oto  June 
8th,  the  Watertown  Company  wrote  with  regard  to  payment  for  the 
goods  ordered,  and  Frank  replied,  saying  he  had  lost  |3,000  with  Gil- 
man,  as  well  as  his  name,  but,  "if  business  continues,  I  will  try  my 
utmost  to  regain  my  name."  These  words  indicate  that  Frank  was 
in  reality  in  business  on  his  own  account;  they  are  also  false,  as 
Frank  lost  very  little  money.  The  Watertown  Company  sent  its  rep- 
resentative, Mr.  Remington,  to  New  York,  to  recover  debts  due  from 
the  old  firm  of  Oilman  &  Frank;  and  Mr.  Remington  testified  that, 
in  conversation  had  with  a  view  to  determining  Frank's  credit,  Silver- 
man stated  to  him  that  Frank  was  worth  |7,000,  and,  furthermore, 
that  the  bill  of  sale  and  mortgage  were  of  no  moment,  but  were  given 
because  of  some  trouble  between  Frank  and  his  partner,  Gilman.  To 
meet  this  very  damaging  testimony  against  them,  the  defendants  do 
not  attempt  any  explanation,  but  content  themselves  with  a  mere  de- 
nial. 

It  further  appears  that  the  defendants'  allegation  that  9600  was 
advanced  as  a  loan  to  Frank  by  Silverman,  on  January  14,  1895,  is 
closely  brought  in  question.  A  clerk  of  Silverman's  bank  testified 
that  on  that  date  Silverman  deposited  a  check  for  |600  drawn  by 
Frank,  and  the  teller  of  the  bank  where  Frank  had  an  account  testi- 
fied that  a  check  for  |600  was  returned  at  that  time.  This  testimony 
is  almost  conclusive  that  merely  exchange  checks  were  given,  although 
the  defendants'  attorney  attempts  to  show  that  two  checks  might 
have  been  made  by  Silverman  on  that  day,  one  to  Frank  and  the 
other  given  to  Gilman.  Oilman  testified  that  he  received  a  check 
from  Silverman  on  that  day,  but  this  alone  is  no  answer  to  the  charge 
of  exchange  checks. 

The  testimony  of  Oilman  that,  "when  Frank  went  into  partner- 
ship with  me,  I  told  him  I  was  insolvent,"  is  very  detrimental  to  the 
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defendants.  The  only  reply  made  in  this  instanoe  al^o  m  a.  deaial; 
Frank  stating  that  he  did  not  discover  the  condition  of  insolyency 
till  some  time  after  the  formation  of  the  partnership,  and  then  made 
every  effort  to  g^t  out.  According  to  Frank's  own  testimony,  his 
reason  for  uniting  with  Gilman  was  the  extent  of  the  latter's  credit, 
and  the  partnership  agreement  permitted  Frank  to  dissolve  the  Ann 
at  any  time.  Oilman's  explanation  that  the  three  notes  mentioned 
were  given  to  secure  Frank,  through  Silverman,  for  the  capital  con- 
tributed, is  also  more  to  be  believ^  than  the  defendants'  statement 
of  prior  indebtedness. 

The  defendants  attempt  to  show  that  the  dissolution  was  brought 
about  by  suggestion  of  a  Mr.  Felch,  who  represented  the  National 
Paper-Bag  Company  at  a  meeting  of  the  firm's  creditors,  and  claim 
that  Mr.  Felch  then  acted  also  for  the  plaintiff;  but  we  do  not  think 
the  contention  is  of  any  moment. 

In  view  of  the  testimony  and  proof  presented  by  the  plaintiff,  we 
are  of  the  opinion  that  the  learned  trial  judge  erred  in  dismissing  the 
complaint,  and  that  the  quality  and  weight  of  the  evid«ice  adduced 
was  in  the  plaintiff's  favor.  The  testimony  of  the  defendants  is  not 
only  fraught  with  suspicion,  but  is  of  such  a  contradictory  nature, 
and  fails,  at  such  important  points, — ^such  as  the  failure  to  produce 
books,  notes,  or  vouchers, — to  answer  the  charge  of  the  plaintiff,  that, 
when  we  consider  the  positive  testimony  on  the  other  side,  we  think 
that  the  burden  placed  on  the  plaintiff  of  showing  fraud  by  a  pre- 
ponderance of  evidence  was  fairly  sustained. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event.     All  concur. 


(36  App.  DiT.  376.) 

HICKMAN  V.  NASSAU  ELECTRIC  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  3,  1899.) 

Street  Railroads— Injury  to  Person  on  Track. 

Where  a  woman,  in  full  possession  of  her  faculties,  with  an  unob- 
structed view  of  a  street-railroad  track  for  several  blocks,  glances  up  and 
down  the  street  from  the  sidewalk,  and  then  walks  slowly  upon  the  track, 
with  an  approaching  car  fully  in  view,  and  is  run  over,  she  is  guilty  of 
contributory  negligence. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Johanna  Hickman  against  the  Nassau  Electric  Railroad 
Company.     Judgment  for  plaintiff,  and  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT,  and 
WOODWARD,  JJ. 

Stephen  C,  Baldwin,  for  appellant. 
Thomas  F.  Magner,  for  respondent. 

WOODWARD,  J.  The  scene  of  the  accident  in  this  case  is  Fifth 
avenue,  in  the  borough  of  Brooklyn.  Ninety-First  street,  and  the 
other  numbered  streets  coming  into  Fifth  avenue  in  the  vicinity  of  the 
accident,  which  occurred  at  the  street  mentioned,  do  not  cross  the 


Digitized  by  VjOOQIC 


762  56  NEW  YORK  SUPPLEMENT  (Sup.   Ct 

and  M  New  York  State  Reporter. 

ayenne;  so  that  the  east  side  of  that  thoronghfiBire  presents  a  solid 
block.  The  accident  occurred  on  a  pleasant  day,  in  broad  daylight. 
According  to  the  story  of  the  plaintiff,  corroborated  in  a  measure  by 
her  witness,  the  plaintiff  on  the  day  of  the  accident  had  been  at  the 
house  of  Mrs.  Myles,  on  the  easterly  side  of  Fifth  avenue.  She  came 
out  of  the  house,  and  the  plaintiff  testifieft  that  while  on  the  sidewalk 
she  looked  up  and  down  the  avenue,  but  saw  no  car  approaching. 
Then  she  stepped  deliberately  into  the  street,  and  wa^ed  slowly 
across,  looking  neither  to  the  right  nor  the  left.  She  wore  a  sunbon- 
net,  which  projected  beyond  her  face;  and  all  of  the  witnesses  agree 
that  she  made  no  effort  whatever  to  look  in  any  direction,  except  di- 
rectly in  front.  The  locality  of  the  accident  is  in  a  euburb  of  the  city, 
the  thoroughfare  is  not  usually  crowded,  and  it  was  in  evidence  that 
several  persons,  in  no  better  position  for  making  observations,  saw 
the  car  a  distance  of  several  blocks  before  it  reached  the  point  of  the 
accident.  It  is  also  in  evidence  that  the  motorman  saw  the  plaintiff 
while  yet  the  car  was  over  250  feet  away,  and  that  the  gong  was 
sounded  for  a  distance  of  more  than  half  a  block  before  the  car 
reached  Ninety-First  street,  and  with  great  violence  when  the  car 
was  within  30  feet  of  the  plaintiff;  that  the  motorman,  after  reach- 
ing the  conclusion  that  the  plaintiff  was  not  going  to  get  out  of  the 
way,  made  every  reasonable  effort  to  stop  the  car  in  time  to  avoid 
the  accident. 

That  the  plaintiff  has  failed  to  meet  the  requirements  of  the  ]B,vf  in 
establishing  a  lack  of  contributory  negligence  seems  to  us  too  plain 
to  be  disputed,  and  there  was  no  question  presented  for  the  con»dera- 
tion  of  the  jury.  To  hold  that  a  woman  56  years  of  age,  in  good 
health  and  in  the  possession  of  her  faculties,  with  an  unobstructed 
view  of  a  street-railroad  track  for  a  distance  of  several  blocks,  has 
met  the  obligation  resting  upon  her  of  exercising  reasonable  care, 
when  she  has  glanced  up  and  down  the  street  from  the  sidewalk,  and 
then,  with  no  further  exercise  of  her  faculties,  walks  slowly  and  de- 
liberately upon  the  track,  with  an  approaching  car  fully  in  view,  with 
its  bell  ringing,  is  absurd.  This  was  not  an  accident  at  a  crowded 
street  crossing,  where  the  rights  of  the  parties  were  equal,  and  where 
the  defendant  was  charged  with  the  duty  of  having  its  car  in  full  cod- 
trol.  Ninety-First  street  ended  at  its  intersection  with  Fifth  ave- 
nue; and  while  the  defendant  was  then,  as  at  all  times,  charged  with 
the  duty  of  exercising  a  reasonable  degree  of  care  in  operating  its 
.  cars,  the  plaintiff  had  no  right  to  assume  that  the  car  would  be  in  such 
control  that  the  motorman  would  be  able  to  protect  her  against  her 
own  negligence.  Nor  was  the  motorman  bound  to  assume  that  this 
plaintiff,  in  broad  daylight,  would  continue  to  advance  until  she  should 
be  in  a  position  of  danger.  She  was  walking  slowly;  she  could  stop 
anywhere  within  two  or  three  feet  of  the  car,  and  £dlow  it  to  pass  in 
safety;  and,  unless  there  was  something  in  her  conduct  to  indicate  an 
Intention  of  crossing  regardless  of  the  approach  of  the  car,  the  motor- 
man  was  not  bound  to  assume  that  she  would  recklessly  or  heedleffllv 
walk  into  danger.  Chrystal  v.  Railroad  Co.,  105  N.  Y.  164,  11  N.  E. 
380.  It  is  not  enough  that  the  plaintiff  should  merely  look  in  both 
directions;  she  must  look  for  the  purpose  of  seeing  if  there  is  danger; 
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and  if  her  rate  of  progress  in  passing  over  the  danger  point  is  so  slow 
that  a  car,  in  traveling  at  a  reasonable  rate  of  speed,  may  be  reason- 
ably expected  to  have  come  within  view,  and  in  such  a  position  as  to 
cause  danger,  die  is  not  excused  from  the  duty  of  using  her  eyes 
because  die  may  at  some  previous  time  have  discharged  this  duty- 
There  is  no  question  in  the  case  at  bar  that,  if  the  plaintiff  had  used 
her  eyes  within  a  reasonable  length  of  time  before  attempting  to  cross 
the  tracks  of  the  defendant  company,  she  would  have  been  able  to 
have  seen  the  approaching  car  in  time  to  have  avoided  all  possible 
danger;  and  the  fact,  if  it  was  a  fact,  that  she  was  somewhat  hard  of 
hearing,  only  increased  her  obligation  to  make  such  use  of  her  eyes  as 
was  intended,  to  avoid  danger.  This  the  plaintiff  clearly  failed  to 
do,  and  the  defendant  cannot  be  charged  with  the  responsibility  of 
this  accident  Plaintiffs  have  some  duties  to  perform,  and  it  is  not 
proper  that  a  jury  should  be  allowed  to  speculate  upon  the  question 
of  damages  where  the  plaintiff  has  failed  to  show  a  compliance  with 
the  reasonable  requirements  of  the  law,  that  she  has  been  free  from 
negligence  contributing  to  the  accident. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to 
abide  the  event.     All  concur. 


(20  Misc.  Rep.  175.) 

HARTING  V.  ROSENFEIiD  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1899.) 

Attachhbnt— Motion  to  Vacatb. 

An  attachment  brought  by  a  creditor  against  a  general  assignee  of  the 
debtor  will  not  be  vacated  where  allegations  showing  fraudulent  convey- 
ance of  the  property  by  the  debtor  are  made,  which  aUegations  are  in  no 
wise  denied,  except  that  the  debtor  asserts  that  he  has  delivered  to  the 
assignee  aU  his  property,  and  that  the  assignee  stands  ready  to  recover 
any  property  that  may  have  been  concealed  from  him. 

Action  by  Earnest  A.  Harting  against  Samuel  Hosenfeld  and  others. 
Motion  to  vacate  attachment  denied. 

L.  G.  &  W.  O.  Goodhart,  for  plaintiff. 
M.  D.  Stener,  for  defendants. 

SOOTT,  J.  The  defendant  Kosenfeld,  on  Novenber  18, 1898,  made 
a  general  assignment,  without  preferences,  for  the  benefit  of  his 
creditors.  The  plaintiff,  suing  as  assignee  of  a  number  of  these  cred- 
itorSy  has  obtained  a  warrant  of  attachment  upon  the  ground  that 
Sosenfdd  had  secreted  his  property  with  intent  to  hinder,  delay, 
cheaty  and  defraud  his  creditors.  It  appears  from  the  affidavits  upon 
which  the  attachmait  was  obtained  that  a  representative  of  one  of 
the  creditors  was  in  Rosenfeld's  store  a  few  days  before  the  general 
assignment  was  made,  and  found  it  full  of  goods,  including  a  large 
quantity  of  the  goods  which  had  been  sold  to  Rosenfeld  by  the  affiant's 
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employers,  and  for  the  prfce  <rf  which  this  action  is,  in  part,  brought; 
that  a  few  days  later  he  again  visited  the  store,  and  found  it  entirely 
bare  of  goods;  that  a  few  days  after  the  general  assignment  had  been 
made  he  visited  the  store  for  a  third  time,  and  found  therein  a  large 
stock  of  goods,  including  a  portion  of  the  goods  which  had  been  sold 
to  Rosenfeld  by  affiant's  employers  previous  to  the  assignment,  and 
for  which,  in  part,  this  action  is  brought;  that  there  was  a  sign  upon 
the  premises  bearing  a  name  other  than  that  of  Rosenfeld,  but  that 
Rosenfeld  himself  was  in  charge  of  the  place,  ai^)arently  conducting 
the  business  as  he  had  done  before  the  assignment.  None  of  these 
allegations  are  in  any  wise  denied,  controverted,  or  explained  in  the 
affidavits  read  in  behalf  of  the  defendant  in  the  motion  to  vacate  the 
attachment.  The  assignee  contents  himself  with  saying  that  the  lan- 
guage of  the  assignment  is  broad  enough  to  convey  to  him  the  title 
to  any  property  belonging  to  the  assignor,  including  goods  that  he 
may  have  concealed;  that  the  assignor  asserts  that  he  has  ddivered 
to  the  assignee  all  his  property,  and  he  (the  assignee)  stands  ready 
to  bring  an  action  to  recover  any  property  that  Rosenfeld  may  have 
«onicealed  from  him.  It  further  appears  that  while  the  assignee  as- 
serted that  the  property  received  by  him  was  sufficient  to  pay  no  more 
than  5  per  cent,  of  the  claims  of  creditors,  still  he  caused  offers  to  be 
made  to  all  the  creditors  that  they  shocdd  be  paid  25  p^  cent,  of 
their  claims  if  they  would  release  the  assignor.  Upon  this  state  of 
facts,  w'hich  are  entirely  uncontradicted,  the  plaintiff  claims  that  the 
whole  transaction,  including  the  assignment  and  the  withholding  from 
the  assignee  of  a  considerable  amount  of  the  assignor's  property, 
was  a  scheme  on  the  part  of  the  assignor  to  hinder,  delay,  cheat,  and 
defraud  his  creditors.  The  circumstances  certainly  point  very  dear- 
fy  in  that  direction.  This  action  necessarily  attacks  the  bona  fides 
^f  the  assignment,  and  all  that  is  said  by  the  defendant  in  its  behalf 
is  that  it  must  be  valid,  because  it  contains  no  preferences.  This, 
however,  by  no  means  follows.  Even  an  assignment  without  prrfer- 
ences  may  be  made  the  means  of  delaying  and  defrauding  creditors, 
where  it  is  accompanied,  as  this  assignment  appears  to  have  been,  by 
the  secreting  and  nondelivery  to  the  assignee  of  a  considerable  portion 
of  the  assignor's  property.  No  imputation  is  cast  in  the  affidavit 
upon  the  good  faith  of  the  assignee,  and  it  is  unimportant  whether 
he  acted  in  good  faith  or  was  a  party  to  the  attempted  fraud.  If  the 
assignment  was  made  by  the  assignor  as  a  part  of  a  fraudulent 
scheme,  it  may  be  set  aside  at  the  suit  of  judgment  creditors,  how- 
ever honest  the  assignee  may  be;  for  in  assailing  such  an  assignment 
it  is  important  only  to  establish  the  fraudulent  intent  of  the  assignor, 
lioos  V.  Wilkinson,  110  N.  Y.  195,  18  N.  E.  99;  Starin  v.  Kelly,  88 
N.  T.  418.  The  uncontradicted  and  unexplained  averments  in  the 
pTaintiff's  affidavits  seem  to  establish  such  a  fraudulent  intent  in  the 
present  case.  There  are  two  items  in  the  plaintiff's  claim  which  ap- 
pear to  have  already  been  made  the  subjectof  actions  in  the  city  courL 
If,  when  the  complaint  is  framed,  this  appears  to  be  so,  the  defendant, 
as  to  these  items,  may  be  able  to  set  up  a  sufficient  defense.  Their  in- 
clusion, however,  does  not  furnish  sufficient  ground  for  vacating  the 
attachment  on  this  motion.     The  objections  to  the  form  of  the  at- 
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ichment  and  of  the  afDdavit  npoi 

ell  taken. 

Motion  denied,  with  |10  costs. 


tachment  and  of  the  afDdavit  upon  which  it  is  based  do  not  seem  to  be 
well  taken. 


(36  App.  Dlv.  351.) 

BIEGEL1£\N  y.  BRUNNINGS. 

(Supreme  Gotirt,  Appellate  Diyislon,  Second  Department    January  8,  1880.) 

U  Ksw  Triau 

Where  plaintiff  obtains  a  new  trial  after  a  yerdict  In  his  favor,  the 
order  should  be  conditional  on  plaintiff  paying  costs  and  disbursements 
paid  by  defendant  In  protecting  his  rights. 
2,  Costs. 

Disbursements  for  stenographer's  minutes  are  costs  to  which  defendant 
Is  entitled,  where  plaintiff  obtains  a  new  trial  after  a  verdict  In  his  favor. 

Appeal  from  special  term,  Elings  county. 

Action  by  Laura  M.  Riegdman  against  Herman  Brunnings.  From 
an  order  setting  aside  an  inadequate  verdict  in  favor  of  plaintiff,  and 
granting  plaintiff  a  new  trial,  defendant  appeals.  Modified  and 
affirmed. 

Argued  before  GOODRIOH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

G^eo^ge  W.  Schurman,  for  appellant 
James  W.  Ridgway,  for  respondent. 

PER  CURIAM.  We  are  satisfied  from  an  examination  of  this 
case  that  the  court  was  authorized  to  take  the  view  of  the  evidence 
which  it  has,  and  grant  the  order  appealed  from.  O'Shea  v.  McLear,  15 
Civ.  Proc.  R.  69, 1  N.  Y.  Supp.  407.  The  court  should,  however,  have 
imposed  as  a  condition  the  payment  of  costs  and  such  disbursements 
as  the  defendant  in  protecting  his  rights  has  been  required  to  pay. 
This  will  include  a  copy  of  the  stenographer's  minutes.  The  ord^r 
should  be  modified  by  directing  the  payment  of  the  costs  and  disburse- 
ments by  the  plaintiff,  and,  as  modified,  it  should  be  afifirmed,  without 
costs  to  either  party  in  this  court. 

Order  modified  so  as  to  impose  as  a  condition  of  the  new  trial  the 
payment  by  respondent  of  the  costs  and  disbursements  of  the  trial  had, 
and;  as  modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 


(26  Misc.  Rep.  171.) 

WESTON  V.  GOLDSTEIN  et  aL 

(Supreme  Oonrt  Special  Terta,  New  York  County.    Jannary,  1890.) 

iKjUKcnoK— Pendente  Lite. 

Where  plaintiff  alleged  that  he  assigned  corporate  stock  to  one  of  the 
defendants,  without  consideration,  to  enable  him  to  become  an  officer 
therein,  and  to  secure  his  services  as  secretary,  and  that  he  agreed  to 
hold  three-fourths  of  the  stock  in  trust  for  plaintiff  and  another,  but 
had  fraudulently  transferred  It  to  his  sister,  the  other  defendant,  without 
consideration,  and  that  she  threatens  to  transfer  It,  an  Injunction  may  be 
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granted  restraining  such  transfer  pending  plaintiff's  action  to  compel  re- 
assignment, and  for  an  accounting  of  dividends,  under  Code  Civ.  Proc. 
I  604,  subd.  1,  authorizing  an  Injunction  pendente  lite  where  a  defendant 
threatens  to  do  any  act  respecting  the  subject  of  the  action  ylolatlye  of 
plaintiff's  rights,  or  tending  to  render  a  Judgment  IneffectuaL 

Action  by  Charles  W.  Weston  against  Louis  A.  Goldstein  and  an- 
other.   Motion  for  a  preliminary  injunction.    Granted. 

H.  V.  N.  Philip,  for  the  motion. 
Abraham  B.  Schleimer,  opposed. 

SCOTT,  J.  Prior  to  January  17,  1896,  the  plaintiff  and  one  Henry 
W.  Williams  were  the  owners  of  255  out  of  the  500  shares  into  whidi 
the  capital  stock  of  the  J.  M.  Gunst  Disinfecting  Company  was  divided. 
J.  M.  Gunst,  then  and  now  the  president  of  the  company,  owned  240 
shares,  which  then  were,  and  still  are,  pledged  to  plaintiff  as  collateral 
for  a  loan,  and  one  Abram  V.  Harrington  held  title  to  the  remainmg 
five  shares.  Harrington  has  been,  at  least^  until  recently,  the  vice 
president  of  the  company.  On  January  17,  1896,  the  plaintiff  and 
Henry  W.  Williams  made  a  contract  with  the  defendant  Louis  A. 
Goldstein,  wherein  they  agreed  to  sell  to  said  Goldstein  the  255  shares 
of  stock,  and  he,  in  turn,  agreed  that  he  would  not  sell  or  dispose  of 
any  of  the  stock  without  the  written  consent  of  the  plaintiff  and  Wil- 
liams, and  that  if  he  did  so  dispose  of  said  stock,  or  any  part  of  it,  he 
would  pay  to  said  Weston  and  Williams  75  per  cent  of  the  sum 
realized  on  such  sale,  and  in  the  meantime,  and  until  such  a  sale,  he 
was  to  pay  to  said  Weston  and  Williams  75  per  cent,  of  any  dividends 
that  might  be  declared  and  paid  on  the  stock.  Goldstein,  who,  at 
the  time  of  making  this  agreement,  was  a  few  months  under  21  years 
of  age,  had  been  a  clerk  in  the  employ  of  the  company,  and,  by  the 
terms  of  the  contract,  agreed  to  devote  his  time  and  strict  attention 
to  the  business  of  the  company.  On  the  same  day,  the  plaintiff  and 
Williams  executed  a  formal  transfer  of  the  stock  to  Goldstein,  who 
caused  it  to  be  transferred  to  his  own  name  on  the  books,  and  became 
secretary  and  treasurer  of  the  company, — ^a  position  which  he  has 
ever  since  occupied.  Although  the  formal  transfer  of  the  certificates 
of  stock  recites  that  they  were  made  for  a  valuable  consideration,  in 
point  of  fact  no  consideration  whatever  passed  between  the  parties^ 
except  such  as  is  implied  in  the  contract  above  recited.  The  nature 
and  intent  of  this  transaction  are  perfectly  obvious.  The  plaintiff  and 
Williams,  owning  a  majority  of  the  stock,  were  unwilling,  for  one 
reason  or  another,  to  assume  and  undertake  the  active  management  of 
the  company.  They  desired  to  secure  and  retain  the  services  of  the 
defendant  Goldstein  as  an  officer  of  the  company,  which  he  could  not 
be  unless  he  were  a  stockholder  of  record.  They  were  content,  prob- 
ably as  an  incentive  to  him  to  use  his  best  efforts  for  the  company, 
that  he  should  have  25  per  cent,  of  the  profits  accruing  to  the  shares 
owned  by  them,  whether  by  enhancement  of  value,  or  by  way  of  divi- 
dends, reserving  to  themselves  75  per  cent,  of  such  profits;  and  finally, 
as  a  precaution  against  the  disposition  of  their  interest  without  Ibeir 
consent,  they  inserted  in  the  contract  a  proviso  that  the  stock  should 
not  be  sold  without  such  consent    The  defendant  Goldstein,  if  his 
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own  Btory  be  true,  violated  the  agreement  in  a  vital  part,  almost  as 
soon  as  it  was  made,  for  he  swears  that  13  days  later,  on  January  30, 
1896,  without  the  consent  or  knowledge  of  the  plaintiff,  Weston,  he 
flold  250  of  the  shares  to  his  sister,  the  defendant  Schleimer.  He  says 
that  they  were  so  sold  "for  a  valuable  consideration,"  by  which  he 
doubtless  means  only  that  he  signed  a  stock  tran&ffer  reciting  that  it 
was  made  for  a  valuable  consideration,  for  in  the  same  sentence  he 
says  that  these  shares  were  sold  to  him  by  Williams  and  Weston  "for 
a  valuable  consideration,"  the  only  foundation  for  such  allegation  be- 
ing, as  has  been  said,  that  the  formal  transfer  contained  such  a  recital. 
This  statement  as  to  the  consideration  for  the  alleged  sale  to  the 
sister  I  am  forced  to  consider  disingenuous,  and  made  with  an  inten- 
tion to  deceive;  and  I  can  have  no  doubt  that  he  received  from  his 
sister  the  same  "valuable  consideration"  that  he  paid  to  Williams  and 
Weston,  which  was  none  at  all.  Whether  any  transfer  was  really 
made  to  his  sister  or  not  in  January,  1896,  it  is  certain  that  the  fact 
of  such  a  transfer,  if  made,  was  concealed  from  the  plaintiff,  and  no 
attempt  was  made  to  transfer  the  shares  on  the  books  until  December 
30,  1898.  The  plaintiff  now  claims  that  the  assignment  of  the  shares 
to  (Goldstein,  although  absolute  in  form,  was  in  reality  subject  to  a 
trust  that,  as  to  at  least  75  per  cent,  of  the  stock,  Q-oldstein  was  to  hold 
and  deal  with  it  only  as  the  representative  or  trustee  of  the  plaintiff 
and  Williams;  and  the  contract  between  the  parties  and  the  surround- 
ing circumstances  go  far  to  substantiate  this  claim.  He  asserts  that 
the  pretended  transfer  of  the  shares  to  Goldstein's  sister  was  without 
consideration,  and  merely  colorable,  and  again  the  facts  seem  to  sus- 
tain this  contention.  And,  finally,  the  plaintiff  asks  that  the  defend- 
ants account  to  him  for  his  share  of  any  dividends  that  they  may  have 
received,  and  be  compelled  to  retransfer  to  him  such  proportion  of  the 
225  shares  as  he  may  be  entitled  to;  and  in  the  meantime  he  asks  that 
the  defendants  be  restrained  from  selling  or  transferring  any  of  the 
shares  of  said  stock,  since,  by  so  doing,  any  judgment  he  might  obtain 
would  be  rendered  ineffectual.  The  facts  gathered  from  the  affida- 
vits bring  this  motion  within  the  provision  of  the  first  subdivision  of 
section  604  of  the  Code  of  Civil  Procedure.  The  defendant  Gtoldstein 
has  already  repudiated  and  violated  the  contract  by  which  he  agreed 
that  he  would  not  sell  or  transfer  any  of  the  stock  without  the  written 
consent  of  the  plaintiff  and  Williams.  The  defendant  Schleimer 
claims  to  hold  the  stock  absolutely,  and  in  hostility  to  any  right  the 
plaintiff  may  assert  thereto,  and  she  nowhere  disclaims  any  intention 
of  transferring  the  stock,  although  she  does  deny  that  she  has  threat- 
ened to  do  so.  An  injunction  pendente  lite  can  do  the  defendants  no 
real  harm,  even  if  they  should  be  finally  successful  in  the  action,  while 
to  refuse  it  might,  and  probably  would,  render  any  judgment  the 
plaintiff  may  obtain  wholly  valueless.  In  such  cases  preliminary  in- 
junctions are  granted  with  some  readiness.  Bronk  v.  Biley,  50  Hun, 
489,  3  N.  Y.  Supp.  446.  The  defense  sought  to  be  availed  of  by  the 
defendant  Goldstein,  predicated  upon  his  infancy  at  the  time  the  stock 
was  transferred  to  him  by  the  plaintiff  and  Williams,  does  not,  under 
the  circumstances  of  the  case,  commend  itself  to  my  judgment  as  one 
whidi  is  likely  to  be  successful  upon  the  trial.    The  motion  for  an 

Digitized  by  VjOOQIC 


758  56  NEW  YORK  8UPPLEMBNT  (Sap.    Ct. 

and  M  New  York  State  Reporter. 

injunction  will  be  granted,  with  |10  costs,  upon  the  giving  by  plaintiff 
of  an  undertaking  in  the  sum  of  |1,000.    Code  Giy.  Proc.  §  620. 

Motion  granted  with  |10  costs,  upon  plaintiff  giving  an  undertaking 
in  sum  of  ll^OOO. 


(36  App.  DIv.  202.) 

SPECKMAN  V.  BOEHM. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  S,  1899.) 

1.  Injubibs  to  Tbnant'8  Sbry ant— Liability  of  Landlord. 

Defendant,  who,  as  an  inducement  to  the  leasing  of  his  premises,  ga^e 
the  lessee  license  to  take  shelving  from  an  unused  basement,  is  not  liable 
for  injuries  to  the  lessee's  servant  who,  In  attempting  to  get  the  shelving, 
broke  through  a  defective  floor,  which  defendant  did  not  know  was  dan- 
gerous. 

2l  Samb— Suffioibncy  of  Evidbncb. 

Prior  to  the  injury  of  a  tenant's  servant  by  a  defective  floor  in  defend- 
ant's basement,  defendant  was  informed  by  a  prospective  tenant  that 
the  floor  was  unsuitable  for  use,  and  promised  to  relay  it  if  the  room 
was  rented;  but  there  was  nothing  to  Indicate  that  it  was  dangerous, 
and  the  tenant,  who  sent  the  servant  into  the  room,  knew  the  condition 
of  the  floor.    Hdd  insufficient  to  show  that  defendant  was  negligent. 

Appeal  from  trial  terra,  Kings  county. 

Action  by  Frederick  Speckman  against  Abraham  Boehm.  There 
was  judgment  for  plaintiff,  from  which  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Franklin  Pierce  (John  Jeroloman,  on  brief),  for  appellant 
Donald  F.  Ayres,  for  re8i>ondent. 

OULLEN,  J.  The  defendant  was  the  lessee  of  a  building  in  the 
city  of  New  York,  the  various  floors  of  which  he  sublet  to  otiier  ten- 
ants. In  June,  1896,  Alfred  Stover  hired  the  top  floor  of  the  premises 
by  a  written  lease.  At  this  time  the  basement  of  the  premises 
was  vacant.  Stover  testified  that,  as  an  inducement  to  lease  the 
premises,  the  defendant  told  him  he  might  have  some  shelving  and 
ofher  material  in  the  basement  with  which  to  make  partitiona  This 
statement  the  defendant  denied.  Subsequently,  Stover  sent  the  plain- 
tiff into  the  basement,  to  obtain  the  shelving.  The  basement  was 
large,  and  rather  dark.  While  the  plaintiff  was  at  the  far  end  of 
the  basement,  getting  the  shelving,  he  broke  through  some  of  the 
boards  which  constituted  the  flooring,  and  received  the  injuries  which 
are  the  subject  of  this  action.  The  evidence  tended  to  show  that  these 
boards  had  broken  because  of  their  decayed  condition,  a  decay  prob- 
ably caused  by  the  conduct  of  the  former  tenant  in  allowing  water  to 
drip  and  stand  on  the  floor.  The  only  evidence  to  charge  tiie  defend- 
ant with  notice  of  this  condition  was  the  testimony  of  a  witness  who 
accompanied  fhe  defendant  and  a  third  person,  who  contemplated  leas- 
ing the  premises,  into  the  basement.  This  testimony  was  to  the  ^ect 
that  the  proposed  tenant  spoke  of  the  floor  not  being  in  good  condi- 
tion, to  which  the  defendant  answered  that,  if  he  took  the  basement, 
he  would  repair  the  floor.    This  was  about  two  or  three  weeks  before 
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the  accident.  At  the  time,  the  three  persons  went  all  over,  the  base- 
ment, and  the  witness  saw  no  holes  in  the  floor,  and  there  seems  to 
have  been  nothing  that  excited  the  fear  of  any  of  the  parties  as  to 
its  safety.  Stover  went  with  the  defendant  into  the  basement,  and 
the  latter  pointed  out  to  him  the  shelving  he  might  obtain.  Subse- 
quently Stover  sent  the  plaintiff  into  the  cellar  to  take  the  lumber. 
The  basement  was  kept  locked. 

We  are  of  the  opinion  that  the  evidence  was  insufficient  to  show 
negligence  on  the  part  of  the  defendant.  The  case  is  not  at  all 
similar  to  that  of  a  store  or  shop  which  the  owner  invites  the  public 
to  enter,  nor  to  that  of  a  factory  or  workshop  whict  the  owner  is 
bonnd  to  see  is  safe  and  secure  for  persons  entering  upon  business 
OP  in  the  discharge  of  their  employment.  We  are  inclined  to  the 
opinion  that  the  plaintiff  is  to  be  considered  as  no  more  than  a 
licensee.  The  written  lease  gave  Stover  no  right  to  enter  the  base- 
ment, nor  to  take  the  lumber;  and  therefore  the  right  given  him 
by  the  defendant  must  be  considered  a  mere  privilege  to  be  exercised 
for  Stover's  own  benefit.  **The  principle  appears  to  be  that  invita- 
tion is  inferred  where  there  is  a  common  interest  or  mutual  advan- 
tage, while  a  license  is  inferred  where  the  object  is  the  mere  pleasure 
or  benefit  of  the  person  using  it."  Camp.  Neg.  §  33,  cited  with  ap- 
proval in  Bennett  v.  Railroad  Ca,  102  U.  S.  577.  If  the  plaintiff 
is  to  be  regarded  as  a  mere  licensee,  it  is  clear  that  the  defendant 
was  not  answerable  for  the  unsafe  condition  of  the  premises,  unless 
such  condition  was  in  the  nature  of  a  trap,  and  the  defendant  was 
aware  of  that  condition.  He  was  not  responsible  for  negligence, 
passive,  not  active,  nor  of  omission,  and  not  of  commission.  Larmore 
V.  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  752;  Cusick  v.  Adams,  115  N.  Y. 
55,  21  N.  E.  673;  Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  30  N.  E. 
987.  But  if  we  construe  the  permission  given  Stover  to  remove  the 
shelving,  since  it  was  offered  as  an  inducement  for  him  to  hire  the 
upper  floor,  as  more  than  a  license,  and  as  constituting  an  invitation 
to  enter  the  basement,  still  the  invitation  was  not  the  same  as  that 
extended  by  a  storekeeper  to  the  public.  In  the  latter  case  the  invi- 
tation implies  an  affirmative  assurance  that  the  premises  are  safe 
and  secure  for  persons  who  may  enter  thereon;  and  it  is  the  duty 
of  the  owner  at  all  times  to  be  vigilant  to  see  that  such  safety  and 
security  are  attained.  But  the  basement,  at  the  time  Stover  received 
permission  to  enter  it,  was  vacant  and  unused.  Stover,  according  to 
his  statement,  was  twice  in  the  basement,  once  with  the  defendant, 
when  the  latter  pointed  out  the  shelving  which  Stover  could  take. 
He  saw  as  much  of  the  flooring,  and  knew  as  much  of  its  condition, 
as  the  defendant  did.  If  the  appearance  was  such  that  a  prudent  man 
should  have  been  aware  of  the  dangerous  condition  of  the  floor.  Stover 
was  as  much  bound  to  take  notice  of  the  danger  as  the  defendant; 
and,  if  wamiQg  should  have  been  given  to  any  stranger  entering  the 
basement  to  be  on  his  guard  against  the  danger  of  accident,  it  was 
Stover  upon  whom  the  duty  rested  to  give  such  warning  when  he  sent 
his  servant  to  remove  the  shelving.  It  can  hardly  be  argued  that 
it  was  the  duty  of  the  defendant  to  have  repaired  or  have  relaid  his 
floor  before  he  gave  permission  to  any  one  to  remove  articles  from 
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the  basement.  K  he  had  known  of  the  danger  of  the  floor  breaking 
through,  it  would  undoubtedly  have  been  his  duty  to  have  warned 
any  stranger  against  the  danger  he  was  incurring  in  entering  the 
premises;  but  of  this  danger  Stover  was  as  well  informed  as  the 
defendant.  Stover  saw  the  extent  and  character  of  the  pivil^e 
given  him,  and  he  took  it,  such  as  it  was.  The  learned  trial  court 
charged  the  jury  that  "it  was  the  duty  of  the  landlord  (the  defendant) 
to  exercise  the  reasonable  care  of  a  prudent  man  not  to  suffer  the 
continuance  of  any  defect  or  condition  which  he  had  reasonable  cause 
to  believe  would  cause  injury  to  any  one  rightfully  on  that  floor," 
and  that  "the  Ifact  that  the  defendant  did  not  actually  know  of  the 
decayed  condition  of  the  floor  would  give  him  no  immunity  from 
liability,  if  in  the  exercise  of  reasonable  care  he  should  have  discov- 
ered its  condition."  We  think  this  charge  was,  as  applied  to  the 
facts  of  this  case,  erroneous,  and  that  the  defendant  sAiould  have 
been  held  liable  only  in  case  he  had  knowledge  of  the  dangerous  con- 
dition of  the  floor,  and  failed  to  give  proper  warning.  The  judgment 
and  order  appealed  from  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide 
the  event.    All  concur. 


(26  Misc.  Rep.  679.) 

BOYD  V.  BOYD  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1899.) 

1.  Rbs  JiTDTCATA— Issues— Suhscabt  Pbocbbdings— Equitablb  Relief. 

A  plaintiff  in  a  summary  proceeding,  under  Code  Civ.  Proc.  S  2232. 
subd.  1,  aUeged  that  defendant  continued  in  possession  after  sale  under 
execution,  and  a  final  order  was  entered  awarding  plaintiff  possession. 
Before  tlie  dispossess  warrant  was  issued,  defendant  effected  a  stay,  un- 
der Code  Civ.  Proc.  §  2254.  Plaintiff  thereafter  brought  ejectment,  and, 
after  Issue  joined,  defendant  sought  to  restrain  prosecution  of  the  eject- 
ment suit  and  to  establish  an  equitable  title.  Hdd,  that  the  final  order 
was  no  bar  to  his  right  to  maintain  the  action;  it  did  not  preclude  him. 
except  as  to  the  regularity  of  the  sale. 

8.  Abatement— Pendency  of  Another  8uit— Ejectment—Equitable  Belief. 
The  pendency  of  the  action  of  ejectment  was  no  bar  to  defendants 
suit,  since  the  only  relief  he  could  obtain  In  the  former  would  be  a  judg- 
ment dismissing  the  complaint,  and  whatever  estopi>el  it  might  create, 
while  In  his  own  suit  he  might  obtain  affirmative  relief. 

8b  Res  Judicata— Issues— Matters  that  mioht  have  been  Adjudicated. 

A  complaint  alleged  that  plaintiff  redeemed  from  an  execution  sale  of 
his  property  with  his  own  money,  in  the  name  of  a  junior  Judgment 
creditor,  a  defendant,  with  the  latter's  consent;  that  plaintiff's  agent  & 
defendant,  took  a  certificate  of  redemption,  which  the  junior  creditor  as- 
signed to  plaintiff,  and  which,  with  a  deed  executed  by  the  creditor,  the 
agent  wrongfully  withheld  from  plaintiff;  and  that  afterwards  the  junior 
creditor  took  a  certificate  and  deed  from  the  officer.  A  decree  was  prayed 
compelling  the  surrender  of  the  certificates  and  deeds,  and  to  compel  the 
junior  creditor  to  transfer  title  to  plaintiff.  The  answer  denied  the  ma- 
terial aUegations,  and  alleged  a  redemption  by  the  creditor  for  his  own 
benefit.  The  court  so  found,  and  dismissed  the  complaint  on  the  merits. 
Hdd,  that  such  judgment  was  a  bar  to  a  subsequent  action  by  plaintiff 
to  cancel  the  subsequent  certificate  and  deed,  and  establish  title,  by  rea- 
son of  a  redemption  by  him  in  the  credItor*s  name^  but  with  his  own 
money  and  for  his  own  benefit 
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4  Statctb  of  Fbauds— Uses  and  Trusts— Execution  Sales. 

A  debtor  whose  real  estate  was  sold  on  execution  failed  to  redeem 
within  the  time  prescribed  for  redemption  as  owner,  but  he  subsequently 
redeemed  with  his  own  money  in  the  name  of  a  junior  judgment  creditor, 
with  the  latter's  consent,  without  taking  a  redemption  certificate.  The 
Junior  creditor  afterwards  obtained  a  certificate  and  deed  from  the  of- 
ficer, and  the  debtor  sued  to  cancel  them  and  establish  his  equitable  title. 
Hdd,  that  such  relief  was  not  precluded  by  the  statute  of  frauds  or  by 
the  statute  of  uses  and  trusts. 

Action  by  Robert  Bojd  against  David  Boyd,  individually  and  as  ad- 
ministrator of  the  estate  of  Samuel  Boyd,  deceased,  and  others,  to 
restrain  the  prosecution  of  an  action  of  ejectment  and  to  establish  an 
equitable  title  to  real  estate.    Judgment  for  defendants. 

Henry  Daily,  Jr.,  for  plaintiff. 

Johnston  &  Johnston  (Eugene  D.  Hawkins  and  Edward  W.  S. 
Johnston,  of  counsel),  for  defendant  David  Boyd. 

MATTICE,  J.  In  1872,  plaintiff  became  the  owner  and  entered 
into  possession  of  certain  real  estate.  He  has  remained  in  possession 
ever  since.  In  the  same  year  the  United  States  recovered  a  judgment 
against  him  in  an  action  in  the  circuit  court  for  the  Southern  district 
of  New  York.  May  18, 1874,  the  United  States  marshal  sold  the  real 
estate  by  virtue  of  an  execution  issued  upon  such  judgment,  and  the 
premises  were  bid  in  by  the  marshal  In  June,  1874,  one  Samuel 
Boyd  recovered  a  judgment  against  this  plaintiff  in  an  action  in  the 
late  court  of  conmion  pleas.  Samuel  Boyd  was  a  nephew  of  plaintiff, 
and  had  for  many  years  resided  with  him,  and  continued  to  so  reside 
until  his  death,  in  1883.  On  the  last  day  of  the  15  months  in  which 
the  holder  of  a  subsequent  judgment  could  redeem,  the  plaintiff  re- 
deemed the  premises  with  his  own  money,  but  in  the  name  of  Samuel 
Boyd,  and  by  virtue  of  Samuel's  judgment,  but  did  not  take  a  certifi- 
cate of  redemption.  At  the  time  of  such  redemption  it  was  under- 
stood, between  the  plaintiff  and  Samuel  Boyd,  that  the  redemption 
was  for  the  benefit  of  the  plaintiff.  As  before  stated,  Samuel  Boyd 
continued  to  live  in  the  family  of  plaintiff  until  his  death,  about  eight 
years  later.  Nothing  further  was  done  until  about  10  years  after 
Samuel's  death,  and  in  1893  when  the  defendant  David  Boyd  was  ap- 
pointed his  administrator.  Shortly  after  his  appointment  as  admin- 
istrator he  procured  an  order  from  the  said  circuit  court,  upon  notice 
to  the  marshal,  but  without  notice  to  the  plaintiff,  requiring  the  mar- 
shal to  execute  and  deliver  to  the  administrator  a  certificate  of  re- 
demption and  a  deed.  After  receiving  such  certificate  and  deed,  the 
administrator  instituted  summary  proceedings  in  the  Second  district 
court  of  the  city  of  New  York,  to  recover  possession  of  the  premises, 
under  section  2232  of  the  Code,  upon  the  ground  that  the  plaintiff 
held  over  and  continued  in  possession  after  the  premises  had  been  sold 
by  virtue  of  the  execution  issued  upon  the  judgment  obtained  as  afore- 
said by  the  United  States,  and  after  title  thereto  had  been  perfected 
under  such  sale,  and  after  due  notice  to  quit  had  been  given.  The 
plaintiff,  although  duly  served,  did  not  answer  in  that  proceeding, 
and  a  final  order  was  duly  made,  awarding  to  the  petitioner,  the 
administrator  David  Boyd,  the  possession  of  the  premises.     Before 
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the  dispossess  warrant  was  issued  a  stay  thereof  was  effected,  under 
section  2254,  by  the  defendant  (this  plaintiff)  paying  the  costs  of  the 
special  proceeding,  and  delivering  to  the  clerk  of  the  court  an  affida- 
vit to  the  effect  that  he  claimed  possession  by  virtue  of  a  right  or  title 
acquired  after  such  sale.  He  also  delivered  the  undertaking  required 
by  the  section.  While  the  dispossess  proceedings  were  pending  the 
plaintiff  commenced  an  action  in  the  late  superior  court  of  the  city 
of  New  York  against  the  defendant  David  Boyd,  as  administrator, 
and  one  Malcolm  Campbell,  the  attorney  who  acted  for  the  plaintiff 
when  the  property  was  redeemed  in  1874,  to  restrain  the  sumnaarj 
proceedings,  and  to  compel  Campbell  to  deliver  to  plaintiff  an  assign- 
ment of  the  certificate  of  redemption  alleged  tb  have  been  executed 
by  Samuel  Boyd  in  his  lifetime  to  the  plaintiff,  but  wrongfully  with- 
held by  Campbell,  and  also  to  comi)el  the  defendant  David  Boyd  to 
assign  the  certificate  and  deed  obtained  from  the  marshal,  pursuant  to 
the  said  order  of  the  circuit  court  in  1893,  and  that  he  be  compelled 
to  execute  and  deliver  to  plaintiff  a  deed  of  the  premises.  The  com- 
plaint contained  the  averments  sufficient  and  proper  to  obtain  such 
relief.  The  defendants  interposed  answers  denying  the  material  aver- 
ments upon  which  the  plaintiff's  right  to  maintain  the  action  rested. 
The  issues  were  thereafter  tried,  and  a  judgment  duly  rendered  on  the 
11th  day  of  January,  1894,  dismissing  the  complaints  on  the  merits. 
The  defendant  David  Boyd,  then  and  within  six  months  after  the 
warrant  was  stayed  in  the  summary  proceedings  by  delivering  the 
affidavit  and  undertaking  as  aforesaid,  commenced  an  action  in  eject- 
ment in  the  late  court  of  common  pleas  against  the  plaintiff  to  recover 
possession  of  the  premises.  After  the  issues  were  joined  in  that  ac- 
tion by  the  service  of  an  answer  by  this  plaintiff,  in  which  he  alleged, 
as  legal  and  equitable  defenses,  the  same  facts  which  he  has  averred 
in  his  complaint  herein,  the  plaintiff  commenced  this  action  on  the 
equity  side  of  the  court,  to  restrain  the  further  prosecution  of  the 
ejectment  action  and  to  establish  his  equitable  title.  A  temporary 
injunction  order  was  granted  herein,  staying  proceedings  in  the  eject- 
ment action  until  the  determination  of  t*his  action.  The  defendants 
interpose  certain  denials,  and  plead  the  final  order  in  summary  pro- 
ceedings in  the  district  court  as  a  bar  to  the  right  of  the  plaintiff  to 
maintain  the  action.  They  also  plead  the  judgment  in  the  superior 
court  action  as  a  former  adjudication  and  bar,  and  the  pendency  of 
the  ejectment  action  as  a  bar.  The  defendants,  in  addition,  plead  the 
statute  of  limitations,  the  statute  of  frauds,  and  the  statute  of  uses 
and  trusts. 

The  amendment,  in  1893,  to  section  2244  of  the  Code,  permits  the 
person  to  whom  the  precept  is  directed  in  summary  proceedings  to  set 
up  equitable,  as  well  as  legal,  defenses.  This  amendment  materially 
enlarged  the  power  of  the  district  court,  and  authorized  it  to  consider 
equitable  defenses.  The  amendment  did  not  make  the  district  court 
a  court  of  equity,  or  confer  upon  it  the  power  to  grant  affirmative 
equitable  relief,  but  it  did  enable  such  court  to  pass  upon  equitable 
defenses  to  the  extent  of  defeating  a  recovery  by  the  petitioner.  In 
every  common-law  action  the  defendant  may  interpose  as  many  legal 
and  equitable  defenses  as  he  has.    Code  Civ.  Proe.  §  507.    Equitable 


Digitized  by  VjOOQIC 


Sop.  Ct.)  BOYD  V.  BOYD.  763 

defenses  may  be  urged  as  a  defense  in  actions  at  law,  for  the  purpose 
of  defeating  a  recovery  by  the  plaintiff,  but  the  consideration  and 
determination  of  such  defenses  by  a  court  of  law  do  not  make  it  a  court 
of  .equity.  Conceding,  therefore,  that  this  plaintiff  was  entitled  to 
shield  himself  and  his  right  to  the  possession  of  the  premises  in  that 
sammary  proceeding  by  the  interposition  of  equitable  defenses,  yet 
he  was  not  bound  to  do  so.  The  final  order,  in  summary  proceedings; 
to  recover  possession  of  lands,  in  a  case  of  this  kind,  is  not  necessarily 
conclusive  upon  the  person  holding  over,  as  to  any  fact,  except  the 
regularity  and  validity  of  the  sale;  for  the  reason  that  the  Ck)de  (sec- 
tion 2254)  gives  the  person  holding  over,  not  only  the  choice  of  two 
remedies,  but  gives  him  the  right  to  avail  himself  of  both  remedies. 
It  is  not  in  theory  unlike  an  action  in  ejectment,  where  two  trials  may 
be  had  on  payment  of  the  costs  of  the  first  trial.  The  person  holding 
over,  where  the  petitioner  institutes  summary  proceedings  claiming 
title  perfected  by  virtue  of  a  sale  under  execution,  may  appear  and 
interpose  his  legal  and  equitable  defenses,  or  he  may  lie  by,  and  permit 
the  final  order  to  be  made  against  him.  In  either  case,  the  Code  per- 
mits him,  after  the  final  order  is  made  and  before  the  warrant  to 
dispossess  is  issued,  to  pay  the  costs  of  the  proceeding,  deliver  to  the 
clerk  of  the  court  an  affidavit  stating  that  he  claims  possession  of 
the  premises  by  reason  of  a  right  or  title  acquired  after  the  sale,  and 
to  deliver  an  undertaking  to  the  petitioner  to  the  effect  that  he  will 
pay  any  costs  or  damages  which  may  be  recovered  against  him  in  an 
action  of  ejectment  to  recover  the  property  brought  against  him  by 
the  i)etitioner  within  six  months  thereafter,  and  that  he  will  not  com- 
mit any  waste  or  injury  to  the  property  during  his  occupation.  Such 
action  on  the  part  of  the  person  holding  over  effectually  disposes  of 
the  summary  proceedings,  and  renders  the  final  order  entirely  value- 
less, except  that  it  is  conclusive  as  to  the  regularity  and  validity  of 
the  sale.  The  petitioner  is  then  compelled  to  bring  an  action  of 
ejectment  in  order  to  obtain  possession.  On  the  trial  of  the  action  of 
ejectment,  the  person  holding  over  would  be  permitted  to  show  his 
right  to  the  possession  of  the  property  by  reason  of  a  right  or  title 
acquired  after  the  sale.  In  this  action  all  parties  concede  the  regu- 
larity and  validity  of  the  sale  of  the  premises  made  by  the  marshal, 
May  18,  1874,  under  and  by  virtue  of  the  execution  issued  on  the 
judgment  recovered  in  favor  of  the  United  States.  The  plaintiff 
claims  to  maintain  this  action  by  virtue  of  a  right  acquired  15  months 
after  the  sale  by  the  marshal,  and  his  right,  if  any,  depends  upon  what 
took  place  at  that  time.  Tlie  summary  proceeding,  therefore,  is  no 
bar  to  the  right  of  the  plaintiff  to  maintain  this  action. 

The  section  jB^iving  him  the  right  to  stay  the  warrant,  by  the  de- 
livery of  an  affidavit  that  he  claims  possession  by  virtue  of  a  ri«»ht 
or  title  acquired  after  the  sale,  impliedly  and  of  necessity  gives  him 
the  right  to  set  up  as  a  defense  in  the  action  of  ejectment  any  legal 
or  equitable  right  or  title  which  he  may  have  acquired  after  the  sale, 
or  any  matter  or  thing  occurring  after  the  sale  by  which  his  former 
title  would  be  freed.  Having  the  right  to  set  up  such  matters  as  a 
defense  to  the  action  of  ejectment,  logically  he  would  have  the  right 
to  litigate  those  questions  in  this  action,  unless  prevented  by  rea- 
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son  of  the  pendency  of  the  ejectment  action.  I  do  not  think  tbe 
pendency  of  the  ejectment  action  can  be  held  to  be  a  bar  to  the  main- 
tenance of  this  action.  It  is  quite  true  that,  in  such  action,  this  plain- 
tiff can  urge  as  equitable  defenses  all  the  allegations  upon  which 
he  bases  his  claim  to  relief  in  this  actioa  The  only  relief,  however, 
he  could  obtain  in  the  ejectment  action  would  be  a  negative  one, — 
judgment  dismissing  the  complaint,  and  whatever  force  such  judgment 
would  have  as  an  estoppel. 

If  the  plaintiff's  contention  is  right,  and  he  is  entitled  to  recover  at 
all  in  this  action,  he  is  entitled  to  more  comprehensive  and  adequate 
relief  than  that  which  could  be  afforded  him  in  the  ejectment  action. 
He  would  be  entitled  to  affirmative  relief  setting  aside  the  certificate 
of  redemption,  the  marshal's  deed,  removing  the  cloud  upon  his  titie, 
establishing  his  own  title  affirmatively,  restraining  further  prosecu- 
tion at  law,  and  thus  affirming  and  quieting  his  title  to  the  property. 
It  is  well  settled  that,  under  such  circumstances,  an  action  in  equity 
will  lie,  notwithstanding  the  pendency  of  an  action  at  law. 

The  difficult  question  to  determine  is  whether  the  superior  court 
judgment  is  a  bar  to  the  plaintiff's  right  to  maintain  this  action.  lii 
that  action  the  plaintiff  proceeded  upon  the  theory  that  the  attorney 
who  made  the  redemption  for  him  upon  Samuel  Boyd's  judgment 
took  from  the  marshal  a  certificate  of  redemption,  and  that  &imuel 
Boyd  had  duly  assigned  the  certificate  of  redemption  to  the  plaintiff; 
that  such  papers  were  in  existence,  and  wrongfully  withhdd  from 
the  plaintiff  by  such  attorney;  and  the  plaintiff  sought  to  establifih 
his  title  to  the  premises  by  showing  the  existence  of  such  written 
assignment,  and  to  compel  the  delivery  thereof  to  him,  and  to  set 
aside  the  certificate  of  redemption  and  deed  made  many  years  later 
by  the  marshal  to  the  administrator  of  Samuel  Boyd,  pursuant  to  ^e 
order  of  the  said  circuit  court.  In  that  action  the  plaintiff  alleged,  in 
substance,  that  after  the  sale  of  the  premises  he  permitted  Samuel 
Boyd  to  obtain  the  judgment  against  him,  and  that  his  attorney  ad- 
vised him  to  permit  a  redemption  of  the  property  to  be  made  in  the 
name  of  Samuel  Boyd;  that  the  redemption  was  made  with  the  plain- 
tiff's money,  in  the  name  of  Siunuel  Boyd,  for  the  sole  benefit  of  the 
plaintiff;  that  thereafter  Samuel  Boyd  executed  an  assignment  or 
conveyance  of  his  interest  in  the  premises  he  had  acquired  by  rea- 
son of  such  redemption;  that  such  assignment  was  delivered  to  the 
attorney  for  the  purpose  of  filing  and  recording,  and  for  the  purpose 
of  having  the  title  transferred  to  the  plaintiff.  The  complaint  also 
set  forth  that  on  August  25th  the  defendant  David  Boyd  notified  the 
tenant  of  said  premises  to  quit  the  premises  on  September  8,  189S, 
"and  all  of  this  was  fraudulently  done,  with  the  knowledge  that  the 
said  premises  had  been  redeemed  with  the  money  of  this  plaintiff, 
and  that  an  assignment  had  been  made  to  him  by  Samuel  Boyd  during 
his  lifetime."  It  set  up  the  certificate  of  redanption  and  deed  subse- 
quently given  by  the  United  States  marshal  to  David  Boyd  as  admin- 
istrator, pursuant  to  said  order  of  the  circuit  court.  The  plaintiff 
demanded  that  Campbell  be  compelled  to  deliver  to  the  plaintiff  Ihe 
assignment  of  the  certificate  of  redemption  and  the  deed  made  by 
Samuel  Boyd  during  his  lifetime  to  the  plaintiff,  or  that  he  file  and 
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record  the  same,  and  that  Dayid  Boyd  be  ordered  and  directed  to 
"transfer  or  assign  to  the  plaintiff  the  certificate  of  redemption  or 
deed  obtained  by  him  from  Fiske,  late  marshal,  as  aforesaid,  and  that 
he  make,  execute,  and  acknowledge  and  deliver  to  the  plaintiff  title 
to  such  premises  hereinbefore  described";  that  the  defendants,  and 
each  of  them,  be  restrained  and  enjoined  from  commencing  any  action, 
suit,  or  proceeding  upon  such  certificate  of  redemption  or  deed  issued 
by  such  marshal;  and  that  the  defendants  be  restrained  from  proceed- 
ing in  the  summary  proceedings  in  such  district  court.  The  answer 
of  the  defendant  Boyd  put  in  issue  the  material  all^ations  of  the 
complaint;  and  also  alleged,  as  a  separate  defense,  the  recovery 
of  the  judgment  in  favor  of  the  United  States;  the  issuing  of  the 
execution  thereon;  the  sale  of  the  premises;  the  purchase  by  the 
marcdbial;  the  execution  by  the  marshal  of  his  c^tificate  of  sale; 
the  redemption  by  Samuel  Boyd  upon  his  judgment;  that  no  certifi- 
cate of  redemption  was  issued  to  Samuel  Boyd  in  his  lifetime;  the 
subsequent  issuing  of  the  certificate  of  redemption  and  deed  by  the 
marshal  to  David  Boyd,  as  administrator;  and  that  the  plaintiff  was 
in  possession  of  the  premises,  and  wrongfully  withheld  them  from 
the  defendant.  The  trial  judge  found,  as  matters  of  fact,  that  the 
redemption  of  the  premises  was  made  by  Samuel  Boyd  upon  his 
judgment,  and  by  no  other  person;  that  the  marshal  duly  executed, 
August  25,  1893,  a  certificate  of  redemption;  that  the  defendant 
David  Boyd  became  entitled  to  receive  a  conveyance  of  the  lands 
and  premises  redeemed;  that  on  August  25,  1893,  the  marshal  duly 
executed,  acknowledged,  and  delivered  to  the  defendant  David  Boyd, 
as  such  administrator,  a  conveyance  of  the  lands  and  premises  so 
sold  and  redeemed;  that  Samuel  Boyd  did  not,  in  his  lifetime,  execute 
and  deliver  to  the  plaintiff,  or  any  other  person,  a  certificate  of  re- 
demption, nor  conveyance,  or  any  conveyance,  of  his  interest  in  the 
premises  so  redeemed.  He  also  found,  as  a  conclusion  of  law,  that 
the  coniplaint  should  be  dismissed  upon  the  merits.  Judgment  was 
accordingly  entered. 

I  conclude  that  the  judgment  in  the  superior  court  action  is  a  bar 
to  the  plaintiff's  right  to  maintain  this  action.  Every  essential  mate- 
rial matter  involved  in  the  issues  in  this  action  was,  of  necessity, 
comprehended  and  involved  in  the  determination  of  the  superior 
court  action.  In  Pray  v.  H^eman,  98  N.  Y.  351,  Andrews,  J.,  stated 
liie  rule  to  be  that: 

•The  estoppel  of  a  former  Judgment  extends  to  every  material  matter  within 
the  Issues  which  was  expressly  litigated  and  determined,  and  also  to  those 
matters  which,  although  not  expressly  determined,  are  comprehended  and 
Involved  in  the  thing  expressly  stated  and  decided,  whether  they  were  or 
were  not  actually  litigated  or  considered.  It  is  not  necessary  to  the  con- 
clusiveness of  a  former  Judgment  that  issue  should  have  been  taken  upon 
the  precise  point  controverted  in  the  second  action.  Whatever  is  necessarily 
implied  in  the  former  decision  is,  for  the  purpose  of  the  estoppel,  deemed  to 
have  been  actually  decided." 

After  restating  this  rule  in  Eeich  v.  Cochran,  151  N.  T.  122-127, 
46  m.  E.  367, 368,  Martin,  J.,  says: 

"This  rule  has  been  fully  indorsed  by  the  subsequent  decisions  of  this  court 
as  win  be  seen  by  an  examination  of  the  cases  of  Griffin  v.  Hailroad  Co., 
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102  N.  Y.  452,  7  N.  E.  735;   Manufacturing  Co.  v.  Walker,  114  N.  Y.  12,  20 
N.  E.  625;    O'Rourke  v.  Hadcock,  114  N.  Y.  553,  22  N.  B.  33;    Hymes  ▼. 
Estey.  116  N.  Y.  509,  22  N.  E.  1087;   and  Thomson  v.  Sanders,  118  N.  Y.  257, 
23  N.  B.  374." 

The  question  whether  the  plaintiff  in  that  action  was  or  was  not 
entitled  to  an  adjadication  that  he  was  the  owner  of  the  premises^ 
and  that  the  marshal's  certificate  of  redemption  and  deed  given  to 
the  defendant  as  administrator  should  be  set  aside,  comprehended  and 
involved  the  vital  question  in  this  action,  to  wit:  Did  the  plaintiff 
actually  redeem  the  premises  with  his  own  money,  for  his  own  ben- 
efit, by  virtue  of  Samuel  Boyd's  judgment,  and  with  his  consent?  The 
statute  of  frauds  and  the  statute  of  uses  and  trusts,  so  elaborately 
discussed  and  persistently  urged  by  the  defendants'  counsel  as  de- 
fenses to  this  action,  have  no  application.  The  mere  fact  of  the  sale 
under  execution,  and  the  failure  of  the.  plaintiff  to  redeem  as  owner 
within  12  months,  did  not  operate  to  devest  the  plaintiff  of  his  legal 
title.  The  fact  that  Samuel  Boyd  permitted  the  plaintiff  to  use  his 
judgment  to  redeem  the  premises  within  the  15  months,  for  plaintiff's 
benefit,  certainly  did  not  vest  Samuel  with  the  title  to  the  premises, 
nor  did  it  entitle  him  to  demand  and  receive  a  deed.  Under  such 
circumstances,  Samuel  Boyd  had  no  legal  or  equitable  interest  in  the 
premises.  The  marshal,  having  accepted  payment  from  the  plaintiff, 
had  no  further  l^al  or  equitable  interest  therein.  Neither  was  such 
action  on  the  part  of  the  plaintiff  a  fraud  upon  the  marshal.  The 
plaintiff  had  the  right  to  create  a  subsequent  judgment  creditor  for 
the  purpose  of  redeeming  the  premises  after  the  12  months  had  ex- 
pired. Cone  V.  Insurance  Co.,  60  N.  Y.  619.  A  judgment  debtor 
whose  land  has  been  sold  by  virtue  of  an  execution  cannot  be  devested 
of  the  legal  title  until  the  expiration  of  15  months  from  the  sale,  and 
not  then,  until  the  deed  is  actually  given.  Case  last  cited.  Having 
paid  the  marshal  under  such  circumstances,  before  the  expiration 
of  the  15  months,  the  right  of  the  marshal  to  devest  him  of  his  title 
by  giving  a  deed,  after  the  expiration  of  that  time,  was  taken  away. 
No  affirmative  action,  therefore,  waia  necessary  on  the  part  of  Sam- 
uel Boyd  in  order  to  confirm  the  plaintiff's  title.  No  trust  was  cre- 
ated, and  no  parol  agreement  was  made,  creating  an  interest  in 
land.  No  attempt  whatever  is  made  to  establish  by  parol  any  agree- 
ment condemned  by  the  statute.  In  fact,  no  effort  is  made  to  en- 
force any  executory  contract  resting  in  parol.  The  plaintiff  never 
was  devested  of  his  title  until  the  defendant  David  Boyd,  as  such 
administrator,  wrongfully,  and  without  notice  to  the  i^aintiff,  ob- 
tained the  certificate  of  redemption  and  deed  from  the  marshal,  nearly 
20  years  after  the  redemption  took  place,  and  when  neither  the  mar- 
shal had  the  right  to  make,  nor  the  administrator  to  take,  the  deed. 
As  before  stated,  the  object  of  this  action  is  to  set  aside  that  certifi- 
cate and  deed  on  account  of  the  wrongful  act  of  the  administrator  in 
obtaining  it.  When  once  set  aside,  the  legal  title  immediately  vests 
in  the  plaintiff.  The  circumstances  attending  the  redemption  deter- 
mine whether  the  administrator  had  a  right  to  receive  the  deed.  It 
foUows  that  the  plaintiff's  right  to  the  relief  demanded  in  his  com- 
plaint would  be  complete  but  for  the  bar  of  the  superior  court  judg- 
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ment.  The  doctrine  of  estoppel,  so  firmly  established  npon  prin- 
<!iple  and  authority,  cannot  be  disregarded  to  meet  the  supposed  exi- 
gencies of  a  particular  case.  The  plaintiff  has  had  his  day  in  court, 
and  must  abide  by  that  decision.  Counsel  for  defendants  will  pre- 
pare formal  decision  and  judgment  in  accordance  with  the  foregoing 
views,  which  may  be  settled  on  five  days'  notice.  The  question  of 
coats  may  be  reserved  until  such  settlement. 


<26  Misc.  Rep.  5d4.) 

LYMAN  V.  BRUOKER  et  al. 

(Supreme  Court,  Trial  Term,  Monroe  County.    February,  1809.) 

1.  Liquor  Tax  Law— StTFPicrBNCY  op  Bond. 

A  bond  given  under  the  liquor  tax  law  contained  a  statement  tbat  the 
applicant  would  not  violate  any  provisions  of  such  law,  "nor  any  act 
amendatory  thereof  or  supplementary  thereto."  Held,  the  fact  that  the 
latter  clause  was  broader  in  its  terms  than  required  by  the  statute  was 
no  ground  for  holding  the  bond  void  under  Code  Civ.  Proc.  §  729,  pro- 
viding that  a  bond  is  sufficient  if  it  conforms  substantially  to  the  form 
prescribed  by  the  statute,  and  does  not  prejudice  the  rights  of  the  party 
for  whose  benefit  it  is  given.  ' 

2.  Sahb— Estoppel  to  Deny  Validity. 

Persons  executing  a  bond  under  liquor  tax  law  not  conforming  in  all 
respects  to  the  requirement  of  the  statute,  after  presenting  it  to  the  com- 
missioner of  excise  as  a  vaUd  security,  and  after  a  liquor  tax  license 
was  granted  on  the  strength  of  the  security,  cannot  escape  liability  be- 
cause of  such  variance. 
S.  Same. 

Where  obligors  of  a  statutory  bond  failed,  under  Code  Civ.  Proc.  §  730, 
to  ask  to  have  it  amended  to  comply  with  the  statute,  they  are  estopped, 
when  suit  is  brought  upon  it,  from  questioning  its  validity,  where  they 
knew  that  the  principal  had  obtained  rights  and  privileges  upon  the 
strength  of  it. 
4.  Same— Violation  op  Bond—Gambling. 

The  owner  of  a  saloon  is  guilty  of  violating  its  bond  by  permitting 
gambling  to  be  done  on  the  premises,  where  he  keeps  in  his  saloon  a 
slot  machine  loaded  with  nickels,  into  which  any  one  coming  into  the 
saloon  could  drop  a  nickel,  and  press  a  plungier,  whereby  such  nickel 
would  either  be  lost  to  the  person  using  the  machine  or  might  fall  into 
some  compartment,  whereby  a  certain  number  of  nickels  would  drop  out, 
and  be  won  by  the  player. 

Action  by  Henry  H,  Lyman,  as  state  commissioner  of  excise,  against 
Ernest  Brucker  and  the  Title  &  Guarantee  Company  of  Rochester, 
Motion  for  nonsuit  denied. 

Elbridge  L.  Adams,  for  plaintiff. 

George  P.  Yeoman  and  George  H.  Harris,  for  defendants. 

DAVY,  J.  The  two  principal  questions  presented  and  argued  upon 
the  motion  for  a  nonsuit  in  this  action  are:  First,  that  the  bond  upon 
which  this  action  is  based  is  void,  because  the  statute  requires  that 
it  shall  contain  a  statement  that  the  applicant  shall  not  violate  any  of 
the  provisions  of  the  liquor  tax  law,  while  the  bond  in  suit  requires  him 
not  to  violate  any  of  the  provisions  of  the  liquor  tax  law,  or  any  act 
amendatory  thereof  or  supplementary  thereto;  second^  that  the  evl- 
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dence  does  not  show  that  the  defendant  Brucker  suffered  or  permitted 
any  gambling  to  be  carried  on  upon  his  premises,  contrary  to  the 
provisions  of  said  bond. 

It  seems  to  me  that  the  words,  "or  any  act  amendatory  thereof  or 
supplementary  thereto,"  refer  to  the  original  liquor  tax  law  and  the 
amendments  thereto  in  force  at  the  time  the  bond  was  executed,-  and 
not  to  any  amendments  enacted  thereafter.  If  I  am  right  in  my  con- 
tention, then  the  additional  words  are  not  in  the  least  prejudicial  to 
the  rights  of  the  defendants,  because  they  do  not  impose  any  greater 
obligations,  or  make  the  bond  any  more  burdensome  to  the  defendants, 
than  the  statute  requires.  A  strict  and  technical  conformity  to  the 
statute  is  not  essential  to  the  validity  of  the  bond.  If  it  conforms 
substantially  to  the  form  prescribed,  it  is  sufficient  Neither  is  it 
any  objection  to  the  bond  that  it  is  broader  in  its  terms  than  is  required 
by  the  statute,  so  long  as  it  does  not  vary  therefrom  to  the  prejudice 
of  the  rights  of  the  defendants.  Section  729  of  the  Code  of  Civil 
Procedure  expressly  provides  that  "a  bond  or  undertaking,  required 
by  statute  to  be  given  by  a  person,  to  entitle  him  to  a  right  or  priv- 
ilege, or  to  take  a  proceeding,  is  sufficient,  if  it  conforms  substantially 
to  the  form  therefor,  prescribed  by  the  statute,  and  does  not  vary  there- 
from, to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit  it  is  given."  The  plaintiff  is  not  attempting  to  recover 
under  any  amended  act  of  the  legislature,  passed  after  this  bond  was 
given.  It  sues  for  a  violation  of  it  under  the  liquor  tax  law  existing 
at  the  time  it  was  executed.  Assuming  that  the  bond  did  not  con- 
form in  all  respects  to  the  requirements  of  the  statute,  I  am  inclined 
to  think  that  the  defendants,  after  having  presented  it  to  the  com- 
missioner of  excise  as  a  lawful  and  valid  security,  who  accepted  it, 
and  who,  upon  the  strength  of  the  security,  granted  a  liquor  tax  license 
to  the  defendant  Brucker,  who  has  received  all  the  rights  and  benefits 
therefrom,  that  neither  he  nor  his  surety  ought  to  be  permitted  to 
escape  liability  because  the  bond  does  not  conform  to  the  exact  lan- 
guage of  the  statute;  neither  should  the  court,  upon  technical  grounds, 
aid  them  in  escaping  the  consequences  of  a  plain  violation  of  its  con- 
ditions. The  defendants  knew%  or  ought  to  have  known,  the  con- 
tents of  this  bond  when  they  executed  it;  and,  if  the  additional  clause 
referred  to  was  in  the  least  prejudicial  to  them,  they  should  have  re- 
fused to  sign  it,  or,  after  it  was  executed,  they  should  have  applied 
to  the  court  under  section  730  of  the  Code  of  Civil  Procedure  to  have 
it  amended.  That  section  provides  that,  "where  such  a  bond  or  un- 
dertaking is  defective,  the  court  officer  or  body  that  would  be  author- 
ized to  receive  it  or  to  entertain  a  proceeding  in  consequence  thereof 
if  it  was  perfect,  may,  on  application  of  the  person  who  executed  it, 
amend  it  accordingly;  and  it  shall  thereupon  be  valid  from  the  time 
of  its  ej[ecution."  This  section  contemplates  that  where  a  statutory 
bond  is  taken  for  the  benefit  of  a  party,  which  does  not  comply  with 
all  its  requirements,  even  in  substance,  it  may  be  amended  at  the  elec- 
tion of  the  party  who  executed  it,  by  applying  to  the  court  Irwin  v. 
Judd,  20  Hun,  562.  The  obligors,  however,  may  waive  that  condition, 
and  if  they  neglect  to  institute  proceedings  to  have  the  bond  amended 
until  an  action  is  brought  upon  it>  knowing  that  the  principal  has 
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oMained  r^ghis  and  priTileges  upon  the  faitb  and  «tiengtfa  of  it,  they 
are  eBtq[>ped  from  questioning  its  validity.  It  would  be  unjust,  un- 
der these  circumstancea,  to  permit  them  to  repudiate  their  obligation. 
In  the  case  of  Peoirie  v.  Eckman,  63  Hun,  209,  18  N.  Y.  Supp.  654, 
the  ooort  held  thatr  ^^Where  ibe  commissioners  of  excise,  as  a  con- 
dition to  issuing  a  license  to  sell  liquor^  require  a  bond  to  be  given 
that  the  licensee  should  not  suffer  his  place  of  business  to  be  dis- 
orderly, that  the  obligors  are  estopped  from  questioning  its  validity." 
It  has  frequently  been  held  that  parties  to  a  bond  or  undertaking  may 
waive  the  formalities  required  by  tiie  statute,  and  thus  become  es- 
topped from  asserting  or  proving  its  invalidity.  Adee  v.  Adee,  16 
Hun,  49;  Ring  v.  Gibbs,  26  Wend.  502;  Harrison  v.  Wilkin,  69  N. 
Y.  413;  Shaw  v.  Tobias,  3  N.  Y.  188;  Decker  v.  Judson,  16  N.  Y. 
442;  Insurance  Go.  v.  Bender,  124  N.  Y.  47,  26  N.  E.  345. 

nie  next  question  is  whether  the  defendant  Brucker  violated  the 
conditions  of  the  bond  by  suffering  or  permitting  any  gambling  to  be 
done  in  the  place  designated  by  the  tax  certificate  in  which  he  was 
authorized  to  carry  on  the  traffic  of  liquor.  The  complaint  alle^ges 
that  he  suffered  and  permitted  gambling  upon  his  i^emiaes,  in  per- 
mitting to  be  maintained  and  used  an  electric  nickel  slot  machine 
and  a  penny  slot  card  machine,  by  wliich  the  public  might  and  did 
game  and  play  for  money  by  chance.  That  by  reason  of  said  breach 
of  'Oie  bond  the  defendants  became  and  are  indebted  to  the  people  of 
the  state  of  New  York  in  the  sum  of  f  1,000.  So  that  the  question 
presented  is,  did  the  defendant  Brudcer  violate  the  statute  by  keeping 
wliftt  is  oonnnonly  known  as  a  'Nickel  slot  machine"  in  his  sakion,  and 
ponocdtting  it  to  be  used  by  the  public,  or  those  vdio  visited  Us  prem- 
ises. Section  844  of  the  Penal  Gode  provides  that  ''a  person  who  is 
the  owner,  agent  or  superintendent  of  a  place  or  of  any  ^vice  or  appa-  > 
rates  for  gambling,  or  who  hires  or  allows  to  be  used  a  room,  table, 
estabUAment  or  apparatus  for  such  purpose,  or  who  engages  as  dealer 
or  game  keeper  or  player  in  any  gambling  or  banking  game  where 
mon^  or  property  is  dependent  upon  the  result,  is  a  common  gam- 
Uer."  Subdivision  7  of  section  899  of  the  Criminal  Gode  also  pro- 
vides that  persons  who  keep  in  a  public  highway  or  place  any  appa- 
ratus or  device  for  the  purpose  of  gambling,  or  go  about  exhibiting 
tricks  or  gaming  therewith,  are  disorderly  persons.  It  appears  from 
the  testimony  of  the  agents  of  the  excise  department  that  the  defend- 
ant kept  in  his  saloon,  where  he  was  licensed  to  sell  liquor,  a  slot  ma- 
cfaine,  which  was  kept  loaded  with  nickels,  and  any  one  coming  into 
the  saloon  could  drop  a  nickel  into  the  slot  of  the  machine,  and  press 
a  plunger  or  turn  a  crank,  so  that  the  nickel  dropped  in  would  fall. 
mA  by  some  sort  of  contrivance  or  arrangement  inside  of  the  machine 
it  might  fall  into  certain  compartments,  and  nothing  would  come  out, 
whereby  the  nickel  dropped  in  would  be  lost  to  the  person  playing  or 
naing  the  machine;  or  by  chance  it  might  fall  into  some  other  com- 
partment, wheroby  a  certain  number  of  nickels  with  which  the  ma- 
chine was  loaded  would  drop  out,  and  be  won  by  the  player.  The  insi<le 
working  of  the  machine  is  not  very  clearly  or  minutely  described  by 
the  witnesses.  It  appears,  however,  from  the  evidence,  that  the  agents 
operated  it  successfully.     Sometimes  when  they  dropped  a  nickel  in 
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the  slot  they  would  lose,  and  at  other  times  they  would  wiu.  By 
this  operation  one  or  the  other  of  the  parties  must  expect  to  profit 
by  the  game.  Each  party  gets  a  chance  of  gain  from  the  other,  and 
he  takes  the  risk  of  losing  his  own  money.  To  adopt  the  theory  ad- 
ranced  by  the  learned  counsel  for  the  defendant  Brucker  would  enable 
parties  by  ingenious  arrangements  not  only  to  thwart  the  purpose  of 
the  statute,  but  to  avoid  it  altogether.  The  constitution  of  the  state 
(article  1,  §  9)  provides  that  no  gambling  of  any  kind  shall  be  author- 
ized or  allowed  within  the  state.  The  manifest  purpose  of  the  legis- 
lature in  its  various  enactments  on  the  subject  of  gambling  and  gam- 
ing, which  are  synonymous  terms,  was  to  carrv  out  the  plain  require- 
ments of  the  constitution,  and  to  make  unlawful  all  games  of  chance 
by  which  money  or  other  articles  of  value  may  be  lost  or  won.  Gram- 
bling,  as  defined  in  the  Century  Dictionary,  is  "to  play  at  any  game 
of  hazard  for  a  stake;  risk  money  or  anything  of  value  on  the  issue 
of  a  game  of  chance  by  either  playing  or  betting  on  the  play  of  others." 
It  is  evident  that  gambling  devices  include  all  instruments,  imple 
mepts,  devices,  or  means  which  are  made  and  used  in  unlawful  gam- 
ing. In  State  v.  Grimes,  49  Minn.  446,  52  N.  W.  42,  the  court  held 
that  "a  gambling  device  may  be  defined  as  any  invention  or  contriv- 
ance to  determine  the  question  as  to  who  wins  or  who  loses  his  money 
on  a  contest  of  chance."  In  the  case  of  Portis  v.  State,  27  Ark.  362, 
it  was  held  that  "a  gambling  device  may  be  defined  to  be  an  invention 
to  determine  the  question  as  to  who  wins  and  who  loses  that  risk  their 
money  on  a  contest  or  chance  of  any  kind." 

Entertaining  these  views,  I  must  deny  the  motion  for  a  nonsuit 
as  to  both  defendants. 


.(26  Misc.  Rep.  6J>5.) 

TRENKMAN  v.  SCHNEIDER. 

(Supreme  Court,  AppeUate  Term.    March  20.  1899.) 

1  Landlord  akd  Tenant— Action  for  Rent, 

In  an  action  for  rent  due  under  a  lease  providing  far  its  payment 
nonthly  in  advance,  defendant  denied  that  plaintiff  had  performed  his 
eovenant  to  supply  steam  to  the  premises,  whereby  defendant  had  been 
obliged  to  move.  Edd^  that  the  performance  of  the  covenant  was  not  a 
condition  precedent  to  defendant's  liability  for  rent,  which  must  be  proved 
by  plaintiff  in  order  to  recover. 

fc  Same— Burden  of  Proof. 

Defendant,  having  the  burden  of  proof  to  establish  an  affirmative  de- 
fense, had  the  right  to  open  and  close. 

ft  Construction  of  Lease. 

Under  a  lease  of  a  building  for  the  purpose  of  the  lessee's  business 
providing  that  the  lessor  will  furnish  ''steam  power  equal  to  ten  horse 
power,  ♦  •  •  and  furnish  sufficient  steam  for  the  whole  of  the  de- 
mised premises,"  the  lease  is  violated  if  the  lessor  furnish  steam  In  ez- 
eesB  of  10  horse  power,  thereby  rendering  the  premises  unfit  for  the  les- 
see's business. 

4  Admissibility  •f  Evidence. 

Where,  in  an  action  for  rent,  it  is  shown  that  plaintiff  did  not  supply 
the  premises  with  steam,  as  provided  by  the  lease.  It  is  not  reversible 
•nor  to  admit  testimony  as  to  the  effect  of  such  failure  on  defendant's 
machinery. 
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6.  Samie. 

In  ah  action  for  rent  under  a  lease  providing  that  the  premises  ire^e 
let  to  defendant  "for  the  purpose  of  her  business,"  it  was  claimed  b^  de- 
fendant that  plaintiff  did  not  supply  defendant's  machinery  with  steam. 
HOd,  that  evidence  was  admissible  to  show  the  character  of  defendant's 
business,  and  Its  requirement  as  to  machinery. 

6.  Same. 

In  an  action  for  rent,  defendant  may  show  plaintiff's  failure  to  furnish 
steam  in  December,  January,  and  February,  as  a  justification  of  her 
removal  from  the  premises  in  the  latter  part  of  the  following  April. 

7.  Rbhoyal  of  Tenant— Justification. 

Failure  of  the  lessor  to  comply  with  the  lease  requiring  him  to  furnish 
the  tenant  with  steam,  heat,  and  uniform  power  for  her  machinery  justi- 
fies the  tenant  moving  from  the  premises,  and  refusing  to  pay  rent 

8.  Wn*NES8Es— Impeachment. 

Inconsistency  of  a  witness*  testimony  with  that  given  on  a  former  trial 

cannot  be  shown  by  the  record  on  appeal,  but  must  be  established  by  the 

^  transcript  of  the  stenographer's  notes  supported  by  his  oath  on  the  stand. 

9.  Review. 

Where  an  objection  Is  general,  and  there  existed  a  reason  for  sustain- 
ing it,  the  ruling  will  not  be  disturbed  on  appeal. 
la  Same. 

Krror  In  refusing  a  charge  is  not  ground  for  reversal,  if  the  error  was 
corrected  in  a  charge  given  by  the  court 

On  rehearing.    Affirmed. 
For  former  opinion,  see  51  N.  Y.  Supp.  232. 

Reargued  before  BEEKMAN,  P.  J.,  and  GILDERSLEEVE  and 
GIEGERICH,  JJ. 

GIEGERICH,  J.  Upon  the  original  argument  of  the  appeal, 
owing  to  the  peculiar  wording  of  the  answer,  and  because  of  the  ad- 
mission by  defendant's  counsel  upon  the  trial  that  the  rent  in  suit  had 
not  been  paid,  we  were  misled  to  the  assumption  that  the  defendant 
had  controverted  the  allegations  of  the  complaint  that  she  had  neg- 
lected and  refused  to  pay  the  rent  sought  to  be  recovered  in  this  ac- 
tion, when,,  in  point  of  fact,  failure  to  deny  it  operated  as  a  tacit 
admission.  Code  Civ.  Proc.  §  522.  The  defendant's  breach  being  ^ 
thus  admitted,  it  is  clear  that  the  decision  heretofore  announced  should  * 
not  stand,  unless  the  answer  contains  a  denial  of  a  material  allega- 
tion of  the  complaint,  in  which  are  substantially  set  forth  (1)  the 
plaintiff's  ownership  of  the  buildings  in  question;  (2)  the  lease  of  the 
demised  premises  by  the  plaintiff  to  the  defendant  for  three  years 
and  two  months  from  the  1st  day  of  February,  1891,  at  a  yearly  rental 
of  f 2,500,  payable  monthly  in  advance;  (3)  the  defendant's  covenant 
to  pay  the  rent  reserved,  and  her  entry  into  possession  of  the  demised 
premises,  and  following  the  exapt  verbiage;  (4)  "that  the  plaintiff 
has  kept  all  the  conditions  of  said  agreement  on  his  part  to  be  per- 
formed'^; (5)  "that  the  defendant  has  neglected  and  refused  to  pay 
the  rent  which  became  due  and  payable  on  the  first  days  of  May,  June, 
and  July,  1893,  respectively,  and  there  is  now  due  and  owing  to  the 
plaintiff  therefor  the  sum  of  |625,  with  interest  on  |208.33  from  May 
1,  1893,  on  1208.33  from  June  1,  1893,  and  on  |208.33  from  July  1, 
1893." 

The  defendant,  by  her  answer,  denies  upon  information  and  belief 
(1)  "that  the  said  plaintiff  has  kept  all  the  conditions  of  the  agree)[ne)Q:t 
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rdhpMd  to  in  said  complaint  on  Ids  part  to  be  perfonned,  as  is  alleged 
la  tte  fourth  paragraph  of  said  complaint";  or  (2)  'iliat  there  ib  now 
doe  and  owing  to  the  plaintiff,  as  is  alleged  in  the  fifth  paragraph  of 
said  complaint,  the  snm  of  |625,  the  rent  of  the  premises  referred  to  in 
said  complaint  for  the  months  of  May,  Jane,  and  Jnly,  1898,  with 
interest  thereon,  as  is  claimed  in  the  said  fifth  paragraph,  or  that  there 
is  due  and  owing  to  said  plaintiff  any  sum  whatever  for  rent  or  other- 
wise"; and,  in  addition,  sets  up  (3)  a  constructiye  eviction  by  reason 
of  the  plaintiff's  failure  to  supply  steam  heat  and  steam  power  carve- 
nanted  for  in  the  lease.  It  will  be  seen  that  the  averments  so  contro- 
verted relate  to  the  performance  by  the  plaintiff  of  the  conditions  of 
the  lease,  and  to  the  amount  claimed  to  be  due.  It  is  clear,  both  upon 
reason  and  authority,  that  these  allegations  were  not  essential  to  the 
plaintiff's  cause  of  action,  and  denial  of  them  by  defendant  did  not 
neeessitate  their  proof  by  plaintiff.  By  the  terms  of  the  lease,  the 
rent  was  payable  "in  advance  on  the  first  day  of  each  month^';  and 
consequently  plaintiff's  right  thereunder  was  absolute  upon  the  arrival 
of  such  monthly  period,  and,  notwithstanding  that  he  had  covenanted 
to  do  certain  things  thereafter,  their  performance  was  not  a  condition 
precedent  to  jmyment. 
In  2  Pars.  Ck)nt.  (8th  Ed.)  p.  677,  the  rule  is  thus  stated: 

"If  money  Is  to  be  paid  on  a  day  certain,  in  consideration  of  a  tfain^  to^ 
t»e  performed  at  an  earUer  day,  the  performance  of  this  thing  is  a  condition 
pi^cedent  to  the  payment;  and  if  the  money  is  to  be  paid  in  installments, 
some  before  a  thing  is  to  be  done,  and  s(Mme  when  it  is  done,  the  doing  of  the 
thing  is  not  a  condition  precedent  to  the  former  payments,  but  is  to  the 
latter.'  And  if  there  is  a  day  for  the  payment  of  the  money,  and  this  comes 
before  the  day  fixed  for  the  dobig  of  the  thing,  or  before  the  time  when  the 
thing,  from  its  nature,  can  be  performed,  then  the  paynient  is,  at  aU  events, 
obligatory,  and  an  action  may  be  brought  for  it  independently  of  the  act  to 
be  done." 

The  foregoing  principles  were  applied  in  Hurliman  v.  Seckendorf, 
10  Misc.  Rep.  549,  31  N.  Y.  Supp.  443,  where  precisely  the  same  ques- 
tion as  the  one  under  consideration  arose;  and  Osborn,  J.,  speaking 
•  for  the  court,  said  (page  550,  10  Misc.  Bep.,  and  page  444,  31  N.  Y. 
Supp.): 

"That  the  lessor  had  a  right  to  commence  suit  to  recover  the  moQth*s.  rent 
on  the  second  day  of  t)ie  month,  if  not  paid,  cannot  be  disputed;  and  the 
lessees  could  not  be  heard  to  aUege  as  ground  of  defense  to  such  an  action 
that  the  lessor  -was  to  burnish  heat,  steam,  power,  etc.,  throughout  the  month, 
and  that  they  should  not  be  compeUed  to  pay  their  rent  for  that  month  imtU 
they  first  icnew  whether  the  lessor  would  perform  his  covenant  The  plain. 
answer  to  such  a  contention  would  be  that  the  lessees  had  covenanted  to 
pay  their  rent  in  advance  on  the  first  of  each  month;  that,  by  so  doing,  they 
had  precluded  themselves  from  requiring  the  performance  of  any  conditions 
precedent  to  the  payment  of  the  rent,  and  they  would  be  remanded  to  their 
action  for  damages  for  any  breach  of  the  lesson'  covenants.  •  •  ^  There 
is  no  valid  foundation  for  plaintifT's  contention  that  he  was  bound  to  prove, 
as  a  part  of  his  case,  that  he  had  performed  all  his  covenants  up  to  the  time 
that  the  September  rent  became  due.  It  was  not  necessary  to  allege  his 
performance  or  nonperformance  of  anything  Aat  had  gone  before  in  order 
to  properly  complete  his  cause  of  action.  That  rested  on.  the  breach  of  de- 
fendants' covenant  to  pay  the  September  rent  on  the  first  day  of  that  month; 
and,  even  if  he  saw  fit  to  allege  such  performance,  R  was  not  essential  to> 
his  cause  of  action;  and,  consequently,  he  was  not  bound  t9  produce  eTI> 
dence  to  sustain  such  allegation." 
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A  further  illustratiOD  of  these  principles  is  furnished  by  the  dediidn 
in  the  case  of  Murray  y.  Insurance  Co.,  85  N.  Y.  286,  which  irM  MA 
action  upon  two  policies  of  insurance,  each  containing  the  foli6#ittg 
provision: 

**If  the  person  whose  life  Is  hereby  Insured  shall  •  •  ♦  die  in  er  In 
-consequence  of  a  duel,  or  of  the  violation  of  the  laws  of  any  nation,  itate, 
or  province,  •  •  •  then,  and  in  every  such  case,  this  policy  shall  b«  null 
and  void." 

The  complaint  there  alleged,  among  other  thintt%  that  the  dMth 
of  the  insured  was  not  caused  by  the  commission  by  him  of  any  act 
that  could  be  construed  as  within  the  inhibited  proidsions  of  the  pol- 
icies. Held,  by  Miller,  J.  (page  239),  that  this  allegation  was  not 
required,  and  all  that  was  essential  to  make  out  a  cause  of  action  was 
a  statement  of  the  contract,  the  death  of  the  assured,  and  the  failure 
to  pay  as  provided*  This  being  the  state  of  the  pleadings,  the  affirm- 
ative of  the  issue  upon  the  trial  was  said  to  be  with  the  defendant. 
The  allegation  with  respect  to  the  amount  was  therefore  immaterial, 
it  being  nothing  more  than  the  statement  of  a  legal  conclwion  de- 
duced from  averred  facts.  Drake  v.  Gockroft,  4  E.  D.  Smith,  84,  36; 
Emery  v.  Baltz,  94  N.  Y.  411;  Conselyea  v.  Swift,  103  N.  Y.  604,  9 
N.  E.  489;  Lamb  v.  Hirschberg,  1  Misc.  Rep.  108,  20  N.  Y.  Supp.  678; 
12  Enc.  PI.  &  Prac.  1042;  Pom.  Code  PL  §  530. 

It  thus  appears  that  neither  of  the  allegations  of  the  complaint  so 
denied  by  the  answer  was  essential  to  the  maintenance  of  the  plain- 
tiff's cause  of  action,  and  consequently  such  denials  presented  no  issue 
of  a  material  fact.  It  is  thus  apparent  that,  even  had  the  defendant 
introduced  no  proof  upon  the  trial,  the  plaintiff  would  have  been  en- 
titled to  a  direction  in  his  favor,  without  being  first  rtquired  to  aver 
or  prove  the  matters  so  denied.  Hence  the  defendant  haA  the  iMirden 
of  proof  upon  the  only  issue  raised  by  the  answer,  namely,  the  affirm- 
ative defense  adverted  to,  and  the  right  to  open  and  close  the  case 
<lkfillerd  v.  Thorn,  56  N.  Y.  402;  Murray  v.  Insurance  Co.,  supra); 
and  the  trial  justice  properly  accorded  her  this  right.  In  Millerd  v. 
Thorn,  supra,  the  complaint  alleged  the  partnership  of  the  plaintiffs, 
and  the  sale  and  delivery  by  them  of  certain  goods.  The  defendant 
Thorn,  who  alone  defended,  denied  the  allegation  of  partnership,  but 
admitted  the  purchase  of  the  goods  as  alleged,  and  then  set  up  an 
affirmative  defense.  Held,  that  denial  of  the  partnership  was  imma- 
terial, as,  if  the  affirmative  defense  failed,  the  plaintiffs  were  entitled 
to  judgment,  whether  partners  or  not,  and  -that  the  defendants  had 
the  affirmative,  and  the  right  to  open  and  close  the  case. 

While  the  admission  upon  the  trial  of  the  nonpayment  of  the  rent 
in  suit,  in  connection  with  the  stipulation  as  to  the  sum  total  of  the 
plaintiff's  claim,  with  interest,  may  have  been  misleading,  yet  it  was 
wholly  unnecessary  in  view  of  the  fact  that  the  allegation  had  already 
been  practically  admitted  by  the  defendant's  failure  to  deny  it.  There- 
fore it  was  immaterial,  and  did  not  affect  the  defendant's  right  to  the 
affirmative  of  the  issue.  These  views  entail  a  consideration  of  other 
points  raised  upon  this  appeal. 

According  to  the  lease,  the  plaintiff  let  to  the  defendant  the  prem- 
ises in  •question,  "for  the  purposes  of  her  business,    *    *    *    with 


Digitized  by  VjQOQIC 


774  56  NEW  YORK  SUPPLEMENT  (Sop.    Ct. 

and  90  New  York  State  Reporter. 

Bteain  power  equal  to  teti  horse  power*!;  and  the  former  thereby 
agrfeed  to  furnish  to  the  drying  room  "so  much  heat  as  shall  at  all 
times  be  required,  the  steam  to  be  furnished  by  means  of  a  one  and 
one-half  inch  pipe,  extending  from  the  boiler  in  said  premises  to  said 
drying  room,"  and,-  further,  to  furnish  sufficient  steam  for  the  whole 
of  the  demised  premises.  The  plaintiff's  insistence  with  respect  to  the 
clause  pertaining  to  the  furnishing  of  steam  power  is  that  if  he  fur- 
nished at  least  10  horse  power,  even  though  considerably  in  excess 
thereof,  he  did  all  he  was  required  to  do  by  the  terms  of  the  lease. 
Such,  however,  in  our  opinion,  was  not  the  intention  of  the  parties 
litigant,  when  the  lease  was  executed.  The  purposes  of  the  defend- 
ant's business,  according  to  the  undisputed  testimony  of  the  witnesses 
called  by  the  defendant,  clearly  required  uniform  power,  which  could 
be  fiieicured,  so  far  as  is  shown,  only  by  a  uniform  rate  of  rotation  of 
the  main  shaft;  and,  if  the  power  furnished  by  the  plaintiff  materially 
exceeded  or  fell  short  of  the  stipulated  quantity,  then,  obviously, 
th^re  was  a  failure  of  performance  of  said  clause  of  the  lease.  The 
proof,  in  our  judgment,  amply  supports  the  finding  of  the  jury,  as  is 
assumed  from  their  verdict,  that  the  plaintiff  failed  in  a  very  material 
degree  to  conform  to  the  said  requirement. 

The  plaintiff  ai^es  that  the  jury  were  misled  by  the  testimony  ad 
duced  regarding  the  effect  upon  the  movement  of  the  defendant's 
machinery,  which  resulted  from  the  failure  to  supply  uniform  power; 
but,  as  such  failure  constituted  a  breach  of  the  plaintiff's  contract, 
there  was  no  reversible  error  in  allowing  the  consequences  of  such 
breach  to  be  shown. 

The  plaintiff  urges  that  error  is  predicable  upon  the  admission  of 
testimony  reflecting  the  character  of  the  defendant's  business,  and 
the  requirements  thereof,  so  far  as  the  machinery  used  therein  is 
concerned;  but,  as  seen,  the  premises  in  question  were  let  to  the 
latter  "for  the  purposes  of  her  business,"  and  hence  the  court  below 
was  justified  in  resorting  to  oral  evidence  upon  these  subjects  for  the 
purpose  of  ascertaining  and  explaining  the  intention  of  the  parties. 

The  plaintiff  insists  that  it  was  not  competent  for  the  defendant  to 
show  a  failure  to  supply  steam  XK>wer  or  heat  during  December,  1892. 
January,  1893,  and  February,  1893,  as  a  justification  for  her  removal 
from  the  demised  premises  in  the  latter  part  oi  April,  1893.  We 
think,  however,  such  testimony  was  clearly  admissible,  under  the 
authorities.  Thalheimer  v.  Lempert  (Sup.)  1  N.  Y.  Supp.  470;  Tallman 
V.  Murphy,  120  N.  Y.  346,  24  N.  E.  716;  Same  v.  Earle,  3  Misc.  Rep. 
76,  23  N.  Y.  Supp.  17. 

There  was  ample  evidence  adduced  to  sustain  the  finding  that  the 
plaintiff  failed  to  furnish,  as  required  by  the  terms  of  the  covenant 
on  his  part,  "so  much  heat  as  shall  at  all  times  be  required"  in  her 
drying  room;  and,  this  considered,  in  connection  with  the  fact,  a.s 
found,  that  the  plaintiff  also  failed  to  supply  a  uniform  power,  the 
defendant  was  justified  in  removing  from  the  demised  premises  before 
thfe  expiration  of  the  said  term.  Koehler  v.  Scheider  (Com.  PL)  4 
N.  Y.  Supp.  611;  Lawrence  v.  Marble  Co.,  1  Misc.  Rep.  105,  106,  20 
N.  Y.  Supp.  698,  and  citations;  2  McAdam,  Landl.  &  Ten.  Supp.  (2d 
Ed.)  §  212. 
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•    Frederick  C.  Henderson,  npon  being  recalled,  as  a  witness  on  behalf 
of  the  defendant,  testified: 

"Q.  Did  you  testify  in  the  last  trial  as  follows:  *It  sometimes  happened 
that  Mrs.  Schneider's  belts  slipped  off  the  pulleys,  and  that  Mrs.  Schneider 
or  Mr.  Schneider  called  upon  Mr.  Trenkman  to  shut  down  because  the  belts 
had  slipped  off,  and  when  Mr.  Trenkman  was  thus  called  upon  he  did  shut 
down.  One  cause  of  the  slipping  of  the  belts  off  the  pulley  was  the  slack- 
ness of  Mrs.  Schneider's  belts.*  Did  you  so  testify?  A.  I  don't  remember. 
Q.  If  you  did  so  testify,  was  your  testimony  true?  A.  It  was  not  Plain- 
tiff's counsel:  I  now  offer  in  evidence  that  part  of  his  testimony  at  foL 
146,  which  I  have  read." 

This  was  objected  to  by  the  defendant;  the  objection  was  sustained; 
and  the  plaintiff  noted  an  exception. 

While  the  plaintiff  had  a  legal  right,  as  claimed,  to  show  that  the 
testimony  of  the  witness  on  the  former  trial  was  inconsistent  with 
his  testimony  given  upon  the  last  trial,  yet  he  could  do  so  only  by 
competent  proof.  The  case  on  appeal,  to  which  the  offer  is  assumed 
to  have  referred,  was  not  evidence  of  the  facts  therein  contained. 
These  could  only  be  shown  by  a  transcript  of  the  minutes  of  the 
stenographer,  supported  by  his  oath  upon  the  stand.  As  the  objection 
was  a  general  one,  and  a  ground  in  fact  existed  for  the  exclusion,  the 
ruling  is  to  be  upheld.  Tooley  v.  Bacon,  70  N.  Y.  34,  37;  Quinby  v. 
Strauss,  90  N.  Y.  664;  Mcllhargy  v.  Chambers,  117  N.  Y.  532,  542, 
23  N.  E.  561;  Baylies,  Tr.  Prac.  202. 

With  respect  to  the  plaintiff's  exceptions  to  the  charge  and  refusals 
at  his  request,  we  are  of  the  opinion  that  none  of  them  present  suffi- 
cient ground  for  a  reversal.  The  error,  which  it  is  claimed  the  court 
committed,  in  declining  to  charge  plaintiff's  first  request,  was  correct- 
ed by  the  charge,  which  was  given  immediately  thereafter,  of  plain- 
tiff's second  request. 

Several  other  exceptions  are  referred  to  in  the  appellant's  brief, 
to  which  we  have  given  attention;  but,  in  our  opinion,  none  of  them 
are  of  sufficient  importance  to  call  for  a  reversal,  and  consequently 
the  judgment  should  be  affirmed,  with  costs.     All  concur. 


<26  Misc.  Rep.  160.) 

SNBDECKER  v.  THOMPSON  et  al. 

(Supreme  Oourt,  Special  Term,  New  York  County.    January,  1800.) 

MoBTGAQE—FoRECLOBURB— Parties. 

Though  a  lease  of  land  was  given  prior  to  a  mortgage  thereon,  a  com- 
plaint to  foreclose  the  mortgage  wiU  not  be  dismissed,  as  against  a  ten- 
ant occupying  the  premises,  on  the  ground  that  he  is  an  improper  party » 
where  his  lessor  was  a  life  tenant,  who  died  before  the  commencement 
of  the  action. 

Action  by  Henry  H.  Snedecker  against  Amelia  Thompson  and  oth- 
era.    Judgment  for  plaintiff. 

Wells,  Waldo  &  Snedeker,  for  plaintiff. 
George  H.  Pettit,  for  defendants. 

WERNER,  J.    This  is  an  action  brought  to  foreclose  a  mortgage 
for  |2,707  given  by  the  defendant  Amelia  Thompson  on  the  18th  day 
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of  February,  1897,  upon  the  premises  described  in  fbe  coiDpisiiit  Va-  * 
rious  defenses  are  interposed.  The  answer  of  the  defaidant  Ametia 
Thompson  sets  forth  the  pendency  of  a  former  action  in  this  conrt 
between  the  same  parties,  and  for  the  same  cause,  and  tiiat  ctttain 
tenants  and  other  persons  are  not  made  parties  defendant  herein.  The 
answer  of  the  defendant  Olaf  S.  Thompson  interposes  as  a  defense  the 
pendency  of  another  action  in  this  court  between  the  same  parties, 
and  for  the  same  cause.  The  defendant  Alois  Kramer  interposes  the 
same  defense  last  above  referred  to,  and  also  that  he  is  a  tenant  in 
possession  of  the  premises  described  in  the  complaint,  under  a  lease 
from  one  Eveline  Stack,  dated  January  1,  1894,  and  running  for  the 
period  of  10  years  from  that  date.  Upon  the  trial  the  defendants 
moved  to  dismiss  the  complaint  upon  the  following  grounds:  First, 
that  it  is  expressly  stipulated  in  the  bond  that  if,  at,  after,  or  about 
the  maturity  of  the  bond,  any  objection  to  the  title  of  the  property 
is  made  by  any  title  company  examining  the  same  for  any  purpose  a 
reasonable  time  shall  be  allowed  the  mortgagor,  Amelia  Thompson, 
within  which  to  remedy  the  defect  or  defects,  and  obviate  the  olqec- 
tions  raised  to  the  title  to  the  lands  covered  by  the  mortgage  before 
foreclosure,  and  it  appears  from  the  evidence  that  such  objections  have 
been  made;  second,  that  the  defendant  Kramer,  a  tenant  occupying 
a  portion  of  the  premises  described  in  the  complaint  under  a  ten-year 
lease  made  and  recorded  in  December,  1893,  to  him  by  one  Eveline 
Stack,  four  years  previous  to  the  plaintiff's  mortgage,  which  he  does 
not  recognize  or  admit  in  any  way,  is  an  improper  party,  and  the  com- 
plaint should  be  dismissed  as  to  him;  third,  that  the  defendant  Amelia 
Thompson  is  the  duly-appointed  receiver  of  the  property  described  in 
the  complaint,  and  was  appointed  such  receiver  in  an  action  in  which 
divers  other  parties  were  defendants,  and  interested  in  the  property, 
and  is  still  such  receiver,  and  improperly  sued  without  the  permission 
of  the  court  which  appointed  her;  fourth,  that  there  is  anoth^  action 
pending  between  the  same  parties  for  the  same  cause.  These  defenses 
can  be  very  briefly  disposed  of,  and  will  be  considered  in  the  order  in 
which  they  are  presented. 

There  was  no  proof  upon  the  trial  to  show  that  the  title  to  the  prop- 
erty in  suit  had  been  examined  by  any  title  company,  or  that  any 
objections  have  been  made  to  the  title  by  any  one.  There  is  nothin? 
in  any  of  the  answers  interposed  to  indicate  that  any  such  defense 
was  to  be  raised. 

As  to  the  Kramer  lease,  it  is  sufficient  to  say  that  his  lessor  was 
a  life  tenant,  who  died  prior  to  the  commencement  of  this  action.  The 
lease  given  to  Kramer  by  Eveline  Stack  did  not  survive  her  death. 
Coakley  v.  Chamberlain,  8  Abb.  Prac.  (N.  S.)  37;  Mclntyre  v.  CLark, 
6  Misc.  Rep.  377,  26  N.  Y.  Supp.  744. 

The  defendant  Amelia  Thompson  is  not  made  a  party  as  receiver, 
but  simply  in  her  individual  capacity.  The  order  appointing  her  as 
receiver  was  made  in  another  action,  before  the  commencement  of  this 
action.  There  is  nothing  before  the  court  to  show  that  as  such  re- 
ceiver she  was  a  necessary  or  proper  party  to  this  action.  Bank  v. 
Cudlipp,  1  App.  Div.  525,  37  N,  Y.  Supp,  248. 

There  is  no  other  action  pending  between  the  same  parties  for  the 
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same  cause.  There  is  pendixi^  a  partition  action,  in  wbfch  the  par- 
tiea  hereto  are  parties,  but  there  are  also  other  parties  defendant 
No  equities  are  shown  which  require  that  this  action  be  dismissed  on 
account  of,  or  stayed  pending,  the  partition  suit. 

The  plaintiff  is  entitled  to  judgment  of  foreclosure  and  sale  under 
his  mortgage. 

Judgment  for  plaintiff. 


<2C  Misc.  Rep.  260.) 

STIBBARD  et  al.  v.  JAT  et  aL 

(Supreme  Ck)urt,  Special  Term,  New  York  County.    February,  ISSOl) 

U  Pleading— Dbparturr  in  Answer. 

A  motion  by  a  defendant  to  strike  out  afflrmatire  aUegations  and 
prayers  for  relief  from  the  answer  of  a  co-defendant  Ues,  where  sudi  al- 
legations depart  from  the  domain  of  controversy  drawn  by  the  lines  of 
the  complaint 

a.  Same— Allegations  op  Answer. 

In  a  proceeding  to  determine  the  ownership  of  a  certain  fund,  it  ap- 
peared that  it  was  part  of  an  aggregate  sum  of  $1»000,000  left  by  a  testa- 
tor for  the  benefit  of  three  children,  one  of  whom  died  after  the  tes- 
tator's decease;  that  plaintiffs,  the  trustees  of  one  of  the  children,  and 
defendant,  the  other  suryivlng  child,  claimed  that  under  the  will  the 
whole  fund  belonged  to  the  suryiving  children,  and  that  defendants, 
the  administrators  and  trustees  of  the  deceased  chUd,  claimed  that  his 
estate  had  acquired  a  vested  interest  in  one-third  of  the  fund.  The 
latter,  in  their  answer,  also  alleged  that  plaintiffs,  representing  one 
child,  and  their  co-defendant  the  other  child,  had  received  largs  sums  of 
money  on  account  of  their  interest  in  the  $1,000,000  fund,  and  prayed  for 
an  accounting,  and  that  the  estate  of  the  deceased  child  might  receive, 
not  only  one-third  of  the  fund  in  controversy,  but  any  additional  sum 
sufficient  to  make  up  its  third  of  the  $1,000,000  fund.  HcW,  that  such 
allegation  and  prayer  presented  an  Issue  within  the  scope  of  the  com- 
plaint, and  would  not  be  stricken  out  as  irrelevant. 

Proceeding  by  George  D.  Stibbard  and  another,  trustees,  against 
William  Jay,  adnxinistrator,  and  others,  to  determine  the  ownership 
of  a  fund.  Motion  by  defendant  Ellen  S.  Melcher  to  strike  out  afflrm- 
ative  allegations  and  prayers  for  relief  from  the  answer  of  her  co- 
defendants  William  Jay  and  another.    Denied. 

John  S.  Melcher,  for  defendant  Ellen  S.  Melcher. 
Flamen  B.  Candler  and  Robert  W.  Candler,  for  defendants  Paget 
and  Jay. 

RUSSELL,  J.  The  power  of  a  motion  by  one  defendant  to  strike 
out  affirmative  allegations  and  prayers  for  relief  from  the  answer  of 
a  co-defendant  arises  from  the  departure  of  the  allegations  complained 
of  from  the  domain  of  controversy  drawn  by  the  lines  of  the  complaint. 
Jones  T.  Grant,  10  Paige,  348,  350.  Whatever  lies  in  that  domain  is 
the  subject  of  investigation,  not  only  between  a  defendant  and  the 
plaintiffs,  but  between  co-defendants,  so  that  the  final  judgment  may 
terminate  the  questions  that  might  be  raised  as  to  the  subject-matter 
in  controversy.  The  only  relief  in  advance  of  trial  available  to  a 
defendant  to  eliminate  irrelevant  matter  from  the  answer  of  a  co- 
defendant  is  by  motion^  no  demurrer  between  defendants  being  al- 
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lowed.  Such  a  motion  may,  therefore,  properly  he  made,  and  passed 
upon  according  to  its  merits.  Smith  v.  Hilton,  50  Hun,  236,  2  N.  Y. 
Supp.  820';  Code  Civ.  Proc.  §  545.  The  subject  of  this  controversy  is 
a  fund  arising  from  the  sale  of  No.  1  State  Street  Block,  Boston,  Mass., 
belonging  to  Paran  Stevens  in  his  lifetime,  and  sold  by  united  action 
of  all  parties  interested  in  his  estate,  w^ith  a  reservation,  by  agreement, 
of  the  sum  of  |26,666.67  of  the  purchase  money  to  be  deposited  in 
tlie  Union  Trust  Company,  of  the  city  of  New  York,  and  there  abide 
the  result  of  the  determination  of  the  courts  in  the  state  of  New  York 
as  to  the  ownership  of  the  fund.  To  obtain  such  a  determination,  this 
action  was  brought. 

Paran  Stevens  died  in  the  year  1872,  leaving  surviving  the  widow. 
Marietta  Stevens,  and  three  children,  Ellen  S.  Melcher,  Mary  Stevens, 
now  Paget,  and  Henry  Leiden  Stevens.  The  son,  Henry,  died  in  1885. 
uumarried,  and  without  issue,  and  is  represented  by  the  defendants 
William  Jay  and  Mary  P.  Paget  as  administrators.  The  widow  died 
in  1895.  The  real  estate  in  Boston,  which  produced  the  sum  in  con- 
troversy, formed  a  part  of  an  aggregate  sum  of  |1,000,000  given  by 
Paran  Stevens,  in  his  will,  to  trustees,  the  income  of  which  was  to  be 
paid  to  the  widow  during  her  life,  and  the  principal,  at  her  death,  to 
his  three  children,  and  the  issue  of  such  as  died  prior  to  the  decease 
of  the  widow.  The  testator  gave  two-thirds  of  the  residuum  of  his 
estate  to  trustees  to  pay  the  income  to  his  daughters,  Ellen  and  Mary, 
and  the  other  third  to  trustees  for  the  education  of  his  son,  Henry, 
for  the  payment  of  the  income  to  him  from  the  period  of  majority  to 
the  age  of  25  years,  and  the  accumulation  of  principal  and  interest 
to  him  on  his  attaining  the  latter  age.  In  case  Henry  died,  leaving  no 
descendants,  the  principal  of  his  trust  fund  was  to  be  paid  to  the 
daughters,  Ellen  and  Mary.  The  plaintiffs  are  the  trustees  of  Mary 
Paget,  and  claim,  in  unison  with  the  defendant  Ellen  S.  Melcher,  that 
the  whole  |1,000,000  fund  belongs  to  these  two  children  of  Paran  Ste- 
vens, deceased,  and  that  the  administrators  and  trustees  of  Henry 
Leiden  Stevens,  deceased,  have  no  interest  whatever  in  its  distribution. 
On  the  contrary,  those  administrators  and  trustees  of  the  son,  Henry, 
maintain  that  his  estate  is  entitled  to  one-third  of  the  fund  of 
fl,000,000  and  therefore,  even  were  there  no  other  complications, 
that  estate  would  be  entitled  to  one-third  of  the  fund  now  held  by  the 
Union  Trust  Company  for  distribution. 

So  far  no  present  question  arises  between  the  parties  as  to  the  form 
or  propriety  of  the  answer  of  the  administrators  and  trustees.  But 
the  last  branch  of  the  answer  sets  up  a  counterclaim  that  the  plaintiffs, 
representing  Mary  Paget,  and  the  defendant  Mary  S.  Melcher,  have 
already  received  large  sums  of  money  on  account  of  their  interest  in 
the  $1,000,000  fund,  of  the  amount  of  which  they  are  ignorant,  and 
pray  for  an  accounting  to  the  end  that  the  estate  of  the  son,  Henrj, 
may  receive  the  whole  of  the  fund  which  is  now  the  subject  of  this 
action,  and  any  additional  sum  to  which  that  estate  is  entitled  to  make 
up  its  third  of  the  fund  of  f  1,000,000.  It  will  thus  be  observed  that 
the  selection  of  distributees  for  the  fund  represented  by  one-third  of 
the  proceeds  of  sale  of  the  Boston  property  is  the  main  subject  of 
litigation,  as  presented  by  the  scope  of  the  complaint,  and  a  jndg- 
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ment-in  accordance  with  the  demand  of  the  complaint  and  of  the  an- 
swer of  the  defendant  Ellen  S.  Melcher  would  exclude  the  represent- 
atives of  the  estate  of  the  son,  Henry,  from  any  participation  in  that 
distribution.  That  judgment,  so  entered,  would  determine  that  his 
estate  was  not  entitled  to  any  part,  and  would  be  based  upon  the 
theory  that  the  representatives  of  that  estate  had  no  interest  in  the 
$1,000,000  fund,  which  question  is  the  one  directly  in  issue.  It  is 
plain  that,  if  the  legal  construction  contended  for  by  the  plaintiffs 
is  correct,  under  the  will  of  Paran  Stevens  the  representatives  of  the 
estate  of  the  son,  Henry,  get  no  part  of  that  11,000,000  fund;  and,  if 
such  construction  be  adopted  by  the  courts,  all  of  the  defenses  inter- 
posed on  behalf  of  the  estate  of  Henry  need  no  further  to  be  considered. 
But  if,  on  the  contrary,  it  should  be  determined  that  a  vested  interest 
in  the  fund  of  11,000,000  went  to  Henry  under  the  will  of  his  father, 
^en  the  representatives  of  the  estate  of  that  son  are  entitled  to  the 
tuie-third  part  of  the  fund  so  created  by  the  will,  and  may  not  only 
claim  the  one-third  part  of  the  sum  realized  by  the  sale  of  the  Boston 
property,  but  enough  more  to  make  up  one-third  of  the  whole  of  the 
sum  of  $1 ,000,000,  and  may  demand,  as  against  the  plaintiffs,  an  ad- 
judication therefor  as  pertinent  matter  arising  out  of  the  subject  of 
the  controversy  between  them.  A  judgment  defeating  the  plaintiffs' 
right  to  aiB^  part  of  the  sum  now  on  deposit  in  the  Union  Trust  Com- 
pany would  give  to  the  defendants  representing  the  estate  of  the  son, 
Henry,  the  whole  of  the  amount  in  controversy  in  this  action,  and 
necessarily  adjudge  that,  if  his  estate  has  not  had  its  fair  share  of  the 
¥1,000,000  fund,  it  is  legally  entitled  to  that  share.  Whether  that 
determination  would  involve  an  accounting  as  between  the  plaintiffs 
and  the  defendants  is  not  to  be  here  considered,  for  evidently  the  ques- 
tion involved  is  only  the  legal  one,  and  this  case  does  not  hang  upon 
a  difference  between  the  parties  as  to  the  actual  amounts  received.  In 
other  words,  it  may  be  said  that  the  same  legal  adjudication,  which 
would  give  the  whole  of  the  Union  Trust  fund  deposit  to  the  repre- 
sentatives of  the  son,  Henry,  would  carry  with  it  also  the  right  to  the 
additional  sum  required  to  make  up  one-third  of  f  1,000,000.  The  de- 
fendant Ellen  S.  Melcher  stands  upon  the  same  right  as  the  plaintiffs, 
and  an  adjudication  of  the  character  spoken  of  would  affect  her  pre- 
cisely as  it  does  the  plaintiffs.  Hence,  how  can  she  claim  that  in  this 
controversy  the  whole  question  is  not  to  be  decided,  as  to  whether 
the  plaintiffs  and  herself  received  each  one-half  of  f  1,000,000  from 
the  whole  fund,  or  each  one-third  of  that  fund,  and  the  defendant  ad- 
ministrators and  trustees  of  Henry  the  other  third? 

It  is  plain  by  the  joinder  of  the  administrators  and  trustees  of  the 
estate  of  Henry  Leiden  Stevens,  deceased,  as  parties  defendant,  it  is 
regarded  by  all  parties  as  essential  that  such  defendants  should  have 
their  day  in  court  as  having  a  possible  interest  in  the  subject  of  the 
controversy.  It  seems  impossible,  without  the  determination  by  the 
court  now,  upon  this  motion,  of  the  interests  of  the  parties  as  upon  a 
trial,  to  avoid  the  allowance  of  an  answer  by  those  administrators  and 
trustees  setting  up  in  full  their  interest  in  the  |1,000,000  fund,  of 
which  the  cash  on  deposit  forms  only  a  part.  And,  however  signifi- 
cant the  decision  of  the  court  of  appeals  in  the  case  of  Paget  v.  Melcher, 
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166  N.  T.  399,  SI  N.  R  24,  may  be  as  to  the  conBtnictioB  ot  a  mykor 
remainder  in  fee  as  to  real  estate  conveyed  in  trost,  such  a  queatiaii 
cannot  be  determined  upon  a  motion  to  strike  out  an  answer  as  irrel- 
evant; and  the  right  of  trial  is  unaffected  by  any  determination  of  the 
merits  of  a  similar  question,  even  by  the  highest  courts.  Nor  ia  it 
necessary  to  determine  whether  the  probate  of  the  will  in  Massftdiu- 
setts,  the  conversion  of  the  realty  in  Boston  into  personalty,  and  any 
difference  of  decision  under  the  laws  of  Massachusetts  as  to  vested 
and  contingent  remainders,  would  require  a  different  ruling  than  that 
adopted  by  our  court  of  appeals. 

In  denying  this  motion  I  do  not  undertake  to  pass  upon  the  ques- 
tion as  to  whether  that  part  of  the  answer  complained  of  is  reaUj  a 
counterclaim,  and  whether  a  favorable  judgment  upon  it  would  allow 
an  accounting  as  between  the  administrators  and  trustees  of  Henry 
and  the  plaintiffs  and  Ellen  S.  Melcher.  I  simply  hold  that  the  alle- 
gations of  that  part  of  the  answer  are  not  irrelevant,  and  so  deny  the 
motion,  with  costs. 

Motion  denied,  with  costs. 


(36  App.  Div.  242.) 

BELL  V.  CONSOLIDATED  GAS,  ELECTRIC  LIGHT»  HBAT  &  POWER  OO. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  3,  1801K) 

1.  Ikjdrt  to  Sbbvant— Liability  op  Master. 

A  master,  who  employed  a  competent  engineer,  Is  not  liable  for  the 
death  of  his  fireman,  who  was  killed  by  a  deCect  In  a  boiler  which  could 
have  been  discovered  if  the  engineer  had  made  a  hydrostatic  test  after 
cleaning  the  boiler. 

2.  Fellow  Servants. 

An  engineer  is  a  fellow  servant  of  a  fireman  engaged  with  him  in 
operating  a  stationary  engine. 
Z,  Master  and  Servant— Action  fob  Servant's  Death— Admibsibilitt  op 
Evidence. 

In  an  action  for  the  death  of  defendant's  fireman  as  a  result  of  a  de- 
fect in  defendant's  boiler  which  could  have  been  discovered  by   hy- 
drostatic test,  evidence  that  it  was  the  practice  to  make  such  tests  waa 
admissible. 
4.  Same— Appliances. 

A  general  practice  of  subjecting  boilers  to  hydrostatic  tests  after  clean- 
ing them  was  not  conclusive  on  the  question  of  a  master's  liability  for  the 
death  of  his  servant  from  a  defect  which  could  have  been  discovered 
by  such  test,  as  the  master  was  not  bound  to  emi^oy  the  latest  and  must 
improved  methods  of  testing  appliances. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Ellen  Bell,  administratrix  of  John  BeU,  deceased,  against 
the  Consolidated  Gas,  Electric  light,  Heat  &  Power  Ck)mpany.  There 
was  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  GOODRICH,  R  J.,  and  CULLEN,  BAETLETT, 
HATCH,  and  WOODWARD,  JJ. 

Henry  Bacon,  for  appellant. 
John  M.  Gardner,  for  respondent. 
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"CPIIiBN,  J.  Tbe  action  is  for  damages  for  allied  negligence  in 
eftmiQg  the  death  of  the  plaintiff's  intestate.  The  deceased  was  in 
tbe  piploy  of  the  defendant  as  a  fireman,  and  at  the  time  of  the  acci- 
ietKt  which  caused  his  death  had  been  in  such  serrice  about  seven 
yearfs.  The  defendant  had  in  its  power  house  a  horizontal  tubular 
bailer  of  the  Babcock  &  Wilcox  make.  In  this  style  of  boiler  the 
wmter  is  in  the  tubes.  At  the  ends  of  the  tubes  there  are  caps  fast- 
tmeU  to  the  tubes,  each  by  a  bolt  and  nut,  so  that  they  may  be  re- 
OMv^,  and  the  tubes  opened  whenever  desired.  From  time  to  time 
it  became  necessary  to  clean  the  boiler,  in  which  case  the  caps  were 
removed.  The  frequency  of  cleaning  the  boiler  varies  according  to 
Hft  use.  Some  boilers  have  to  be  cleaned  as  often  as  once  a  mimth; 
others  not  oftena*  than  once  a  year.  A  day  or  two  before  the  acci- 
dent, the  defendant's  engineer,  who  had  general  charge  of  running  the 
engine  in  the  power  house,  had  the  boiler  cleaned.  .  Afte^  this  work 
was  dcme,  the  deceased,  under  the  direction  of  the  engineer,  replaced 
tke  taps.  Water  wbb  run  into  the  boiler,  and  the  fire  started.  The 
ei^EtBeer  testifies  that  he  then  told  the  deceased  to  go  behind  the 
b(Ml0r,  and  see  if  there  were  any  leaks.  A  workman,  one  Wolvern^ 
gttfe  evidence  that  the  engineer  directed  the  deceased  to  go  under 
Ae  boiler  to  the  mud  dnm.  The  deceased  went  under  the  boiler, 
asd  while  there  one  of  the  caps  blew  off,  thus  permitting  the  steam 
to  CKape.  Deceased  was  so  injured  by  the  escaping  steam  that  he 
4iei  on  the  following  day.  It  was  conceded  on  the  trial  that  the 
bmler  was  of  proper  design  and  style,  and  that  its  parts  were  in 
good  condition,  but  evidence  was  given  by  expals  for  the  plaintiff 
tending  to  show  that  the  replacing  and  fastening  of  the  caps  was  a 
work  requiring  considerable  skill;  that  the  bolt,  being  in  a  horizontal 
position,  its  wdght  tended  to  make  it  sag,  and  that  it  was  a  work  of 
great  difficulty  to  have  the  threads  on  the  bolt  fit  exactly  into  the 
tlueads  of  the  nut;  and  that,  if  the  bolt  was  not  exactly  in  the  proper 
^ace,  the  tonricmal  strain  in  screwing  it  up  and  tightening  the  cap 
was  liable  to  injure  and  weaken  the  bolt.  They  testified  that  for  this 
reason,  whenever  the  caps  were  taken  off  and  replaced,  the  boiler 
should  be  subjected  to  a  hydrostatic  test  before  it  was  attempted  to 
make  steam  in  it;  that  this  test  would  show  whether  the  caps  were 
«a  tight,  and  whether  the  bolts  had.  been  weakened.  No  such  test 
was  made  on  this  occasion,  and  the  failure  to  make  the  test  was  the 
eiMcrge  of  negligence  which  was  salunitted  to  the  jury.  The  learned 
court  charged  the  jury  that  they  should  determine  aa  a  matter  oi  fact 
whetiier  the  defendant  should  have  taken  the  precauticm  of  having 
a  Jaiydrostatic  test,  and  that,  if  they  found  such  precaution  should 
have  been  taken,  and,  if  taken,  it  would  have  disclosed  the  defective 
eondition  of  the  bolt,  which  led  to  the  accident,  they  might  find  that 
the  defendant  was  n^ligent. 

It  is  the  duty  of  a  master  to  use  reasonable  care  to  inrovide  for  his 
servant  a  safe  place  to  work  and  safe  appliances  to  work  with.  The 
cane  before  us,  however,  is  neither  one  of  an  unsafe  place  nor  that 
ot  a  defective  appliance.  The  boiler  is  conceded  to  have  been  suit- 
able in  design,  and  in  good  condition.  The  theory  of  the  plaintiff 
is  that  the  accident  was  occasioned  by  the  injury  to  the  bolt,  which 
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occurred  in  fastening  the  cap  to  the  tube.  As  it  appears  that  ia 
the  ordinary  operation  of  these  boilers  it  is  necessary  from  time,  t« 
time  to  remove  the  caps,  and  replace  them,  the  replacing  of  the  caps 
must  be  considered  a  detail  of  the  work  in  which  the  deceased  wa« 
employed.  Webber  v.  Piper,  109  N.  Y.  496,  17  N.  E.  216.  If  .there 
was  any  negligence  in  the  manner  of  replacing  the  caps,  it  wa?  the 
negligence  of  Sie  deceased  himself,  for  it  was  he  who  did  that  work. 
But  it  is  contended  that  the  straining  and  weakening  of  the  bolts  in 
replacing  the  caps  was  a  thing  likely  to  occur  even  when  the  work 
was  prosecuted  with  the  greatest  skill,  and  could  not  be  prevented  by 
care;  that  for  this  reason  it  was  requisite,  after  the  caps  were  re- 
placed, to  subject  the  boiler  to  a  hydrostatic  test.  There  was  evi- 
dence to  support  this  claim,  and  the  jury  coqld  have  so  found. 

But,  granting  that  a  hydrostatic  test  should  have  been  made,  the 
question  then  arises,  whose  fault  was  it  that  the  test  was  not  had? 
It  is  undoubtedly  the  duty  of  the  master,  besides  providing  a  safe 
place  and  safe  appliances  for  his  servants,  to  establish  reasonable 
rules  for  the  conduct  of  his  business,  so  as  to  protect  his  servants 
from  unnecessary  danger  (Abel  v.  Canal  Co.,  128  N.  Y.  662,  28  N.  E. 
663);  but  this  principle  must  be  applied  with  reference  to  the  char- 
acter of  the  work  prosecuted,  and  with  reference  to  the  known  duties 
of  the  employes.  When  a  master  employs  a  competent  en^eer  ta 
run  an  engine,  he  is  no  more  required  to  give  him  instructions  as  t« 
the  rudiments  and  common  knowledge  of  his  trade  than  he  is  a 
teamster  or  carpenter.  Of  course,  this  is  in  the  absence  of  knowl- 
edge of  negligence  or  incompetence  on  the  part  of  the  employ^  In- 
deed, I  think  there  may  be  cases  in  which  the  master  is  entitled  to 
rely  upon  the  superior  knowledge  of  his  servants  in  the  particular 
work  to  be  done,  and  is  under  no  obligation  to  promulgate  rules  at 
alL  If  a  master  is  conducting  a  large  factory,  he  is  bound  either  to 
familiarize  himself  with  the  conduct  of  the  work,  or  obtain  a  superin- 
tendent for  that  purpose,  who  would  stand  in  his  place.  In  the 
operation  of  a  factory,  rules  might  well  be  necessary  to  protect  the 
workmen,  and  for  the  failure  by  the  master  or  his  superintendent  to 
promulgate  suitable  rules  the  master  would  be  liable.  But  if  a 
master  is  conducting  a  warehouse  business,  in  which  it  is  convenient 
or  necessary  to  have  steam  power  for  hoisting  purposes,  and  trucks 
and  teams  for  transporting  goods,  I  think  that  he  is  not  bound  to 
master  the  operation  of  the  steam  engine,  or  the  management  and  care 
of  horses,  and  that  he  has  discharged  his  duty  to  his  employes,  so  far 
as  the  conduct  of  the  business  in  these  respects  is  concerned  (I  do  not 
speak  of  the  plant  or  appliances  themselves),  when  he  has  secured  a 
competent  engineer  to  take  charge  of  the  engine,  and  a  competent 
teamster  as  foreman  of  his  stable.  If  it  is  a  part  of  the  ordinary  duty 
of  the  engineer,  after  removing  and  replacing  the  caps  on  a  tubular 
boiler,  to  test  it  hydrostatically,  the  failure  to  do  so  in  this  case  was 
the  negligence  of  a  fellow  servant.  Webber  v.  Piper,  supra;  CnUen 
V.  Norton,  126  N.  Y.  1,  26  N.  E.  905.  On  this  question  the  evidence 
is  extremely  meager,  but  what  there  is  of  it  tends  to  support  the  view 
that  it  was  the  duty  of  the  engineer  to  make  the  test.  There  is  not 
a  word  in  the  testimony  to  the  contrary.     There  is  nothing  to  ahow 
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that  any  special  appliances,  besides  sach  as  are  present  in  every  engine 
room,  are  requisite,  or  that  it  needs  any  expert  other  than  an  ordi- 
nary engineer  to  make  the  test.  The  nearest  approximation  to  evi* 
dence  on  this  point  is  the  testimony  of  one  witness  that  such  tests  are 
made  by  the  owners.  The  competency  of  the  defendant's  engineer 
was  in  no  manner  assailed.  We  are,  therefore,  of  opinion  that  on 
the  record  before  us  (whatever  may  be  the  fact)  the  alleged  negligence 
causing  the  death  of  the  plaintifFs  intestate  was  not  that  of  the 
master,  but  that  of  a  fellow  servant,  and  that  the  motion  to  dismiss 
the  complaint  should  have  been  granted. 

In  our  opinion,  the  objection  to  the  question  put  to  the  witness 
Beckman,  as  to  the  practice  of  subjecting  boilers  to  a  hydrostatic 
test  in  the  city  of  Newburgh,  was  improperly  sustained.  The  prac- 
tice, if  proved,  would  n6t  have  been  conclusive  on  the  question  of  the 
necessity  of  making  the  test,  but  it  was  competent  evidence.  The 
defendant  was  not  required  to  furnish  the  best  or  most  modem  appli- 
ances to  its  employes,  nor  conduct  its  business  in  the  latest  or  most 
approved  manner.  It  was  .sufiScient  if  it  conducted  its  business  in 
a  reasonably  safe  manner,  and  in  accordance  with  common  custom. 
The  judgment  and  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide 
the  event     All  concur. 


<2C  Misc.  Rep.  151.) 

SMITH  V.   SWENSON. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1809.) 

Attachmknt— Vacating. 

An  attachment  granted  on  the  affidavit  of  plaintiff  in  an  action  for 
breach  of  contract,  wherein  he  claims  too  much  by  asserting  the  wrong 
measure  of  damages,  will  be  set  aside. 

Action  by  C3iarles  S.  Smith  against  Henry  A.  Swenson.  Motion  by 
defendant  to  vacate  a  warrant  of  attachment     Granted. 

C.  H.  Knox,  for  the  motioa 
E.  K.  Van  Beuren,  opposed. 

GELDERSLEEVE,  J.  This  is  a  motion  to  vacate  a  warrant  of  at- 
tachment, granted  under  the  provisions  of  sections  635  and  636  of  the 
<.'ode,  in  an  action  for  breach  of  contract,  on  the  ground  of  the  nonresi- 
dence  of  the  defendant.  In  the  order  to  show  cause  why  the  attach- 
ment should  not  be  vacated  several  reasons  are  assigned,  only  one  of 
which,  however,  is  valid.  The  attachment  was  granted  on  the  affi- 
davit of  the  plaintiff,  which  bases  the  cause  of  action  upon  the  fact 
that  the  defendant  agreed  to  sell  to  plaintiff  some  granite  at  certain 
prices,  and  that,  relying  upon  said  agreement,  plaintiff  contracted 
to  sell  the  granite  to  a  third  party,  for  a  larger  sum;  that  defendant 
failed  to  carry  out  his  contract,  and  plaintiff  thereby  lost  the  expected 
profit;  and  i^intiff  claims  to  be  ^^damaged  in  the  sum  of  f 663.52, 
with  interest  from  June  15,  1898,  that  being  the  amount  of  my  profit 
on  all  of  the  said  orders,  less  the  proper  deduction  for  the  granite 
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po0t8  wMdi  were  deliyered ;  no  part  of  which  sum  of  $663.52  has  been 
paid."  This  wrb  not  the  proper  measure  of  damage,  as  plaintiff  wa9 
only  entitled  to  recover  in  the  action  the  difference  between  the  coo- 
tract  price  of  the  goods,  as  agreed  upon  between  plaintiff  and  defend- 
ant, and  the  market  value  at  the  time  and  place  of  delivery  of  the 
granite.  If  plaintiff  could  have  bought  the  goods  at  the  same  price 
as,  or  a  less  price  than,  that  agreed  upon  with  defendant,  and  thus 
filled  his  contract  with  the  third  party,  it  is  clear  that  he  was  not 
damaged  in  the  amount  claimed.  In  the  case  of  G<^den  Gkite  Co.  v. 
Jackson,  14  Abb.  N.  C.  323,  Mr.  Justice  Barrett,  sitting  at  special 
term,  held  that,  to  sustain  an  attachment  in  an  action  on  contract, 
the  specific  sum  dve  must  be  established  by  proof,  not  merely  averred; 
and  hence  if  plaintiff,  by  adopting  the  wrong  measure  of  damages, 
claims  too  much,  the  attachment  must  be  set  aside.  The  motion  must 
be  granted,  and  the  attachment  vacated,  with  leave  to  plaintiff  to 
make  another  application  on  different  papers.     No  costa 

Moticm  granted,  and  attachment  vacated,  with  leave  to  plaintiff  to 
make  another  aj^cation  on  different  papers.     Ko  costs. 


(26  Misc.  Rep.  147.) 

In  re  NORTHERN  DISPENSARY. 

(Supreme  C^ourt  Special  Term,  New  Yo^  County.    January,  1880.) 

1.   OOBPORATIOWS— TRUSTEEfl— ANNULMKNT  OF  ELECTION— RbMBDT, 

Code  Civ.  Proc.  §  1811,  provides  that  a  trustee  of  a  corporation  shall 
not  be  removed  from  office  by  a  court  or  Judge,  otherwise  than  by  a  final 
Judgment  In  an  action  brought  by  the  attorney  general,  as  prescribed 
by  section  1781,  to  remove  a  trustee  for  abuse  of  his  trust  or  misconduct. 
EM,  that  an  action  by  the  attorney  general,  under  section  1048,  against 
one  who  unlawfully  holds  or  exercises  an  office  in  a  domestic  corporation, 
is  not  the  proper  proceeding  to  obtain  the  annulment  of  the  election  of  a 
trustee  of  a  corporation  merely  on  the  ground  of  his  ineligibility. 

9l  Samb. 

Under  Laws  1880,  c.  563,  S  15,  providuig  that  the  supreme  court  shall, 
on  application  of  any  person  complaining  of  any  election  of  any  cor- 
poration, and  on  notice,  summarily  inquire  into  the  causes  of  complaint,, 
and  establish  the  election,  or  order  a  new  election,  etc.,  the  annulment 
of  the  election  of  a  trustee  of  a  corporation,  whose  ineligibility  Is  estab- 
lished«  may  be  had  on  a  motion  therefor. 

Application  to  annul  the  election  of  Samuel  Hall  as  trustee  of  the 
Northern  Dispensary  of  the  Citj  of  New  York.     Granted. 

Nelson  Smith,  for  the  motion. 
G.  Fine,  opposed. 

GILDEBfiLEEVE,  J.  At  a  meeting  of  the  subscribers  of  the 
Northern  Dispensary  of  the  City  of  New  York  held  on  January  13, 
1899,  a  board  of  50  trustees  was  elected  for  the  ensuing  year.  One 
of  the  50  was  Dr.  Bamnel  Hall.  The  petitioner  herein,  who  is  a  sub- 
scriber of  said  dispensary,  makes  this  motion  to  have  annulled  the 
election  of  said  Dr.  Hall,  as  such  trustee,  for  the  reason  that  he  is 
not  an  actual  resident  of  the  city  of  New  York.     The  act  of  the 
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legidature  iBcorporating  laid  ilispeEsary  provides^  in  section  4,  aa 
follows,  viz.: 

'rrhere  »hsll  be  forever  hereafter  not  less  than  twenty-fiTe  nor  more  than 
fifty  trustees  (exclusive  of  the  president  sad  rice-presidents)  of  said  cor- 
poration; and  the  said  trustees  shall  be  contributors  to  the  said  dispensary, 
actually  resident  in  the  dty  of  New  York.*'    Laws  1850,  c.  17. 

Section  7  ot  said  act  provides  tfaas: 

"In  case  any  of  the  said  persons  elected  to  be  trustees  of  said  corporation, 
or  who  shall  thereafter  be  elected  thereto,  shall  die,  or  remove  from  the  city 
of  New  York,  before  the  time  of  their  appointed  service  shall  expire,  or  shall 
refuse  or  neglect  to  act  in  and  execute  the  said  office,  then,  and  in  every  such 
case,  the  remalnins  trustees  of  said  corporation  shaU,  within  thirty  days 
thereafter,  by  ballot  elect  another  or  others  of  the  members  U  said  cecpeca- 
tion,  instead  of  him,  or  them,  so  dying  or  removing,  refusing  or  neglecting  to 
act;  and  such  person  or  persons  as  shall  have  the  greatest  number  of  votes 
at  every  such  election  shaH  hoM  their  said  office  from  ^e  time  of  such  elec- 
tlon,"  etc. 

The  petitioner  presents  affidavits  tending  to  show  that  Dr.  Samuel 
Hall  is  not  an  actual  resident  of  the  dty  of  New  York,  and  was  not 
at  the  time  of  his  election^  but  is  a  resident  of  the  town  of  B^e,  in  the 
county  of  Westchester.  There  is  no  denial  on  the  part  of  Dr.  Hall 
to  this  allegation,  which  must  be  assumed  to  be  true.  It  therefore 
appears  to  be  an  established  fact  in  the  case  that  Dr.  Hall  is  not 
eligible  for  the  office  of  trustee  in  said  dispensary.  The  qpiestion  here 
presented  is  as  to  the  propriety  of  the  petitioner's  proceedings.  The 
attorney  for  Dr.  Hall  claims  that  the  attorney  general  sdiould  have 
intervened,  under  section  1948  of  the  Code.  This  section  provides 
that  the  attorney  general  may  maintain  an  action  against  a  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises,  within 
this  state,  an  office  in  a  domestic  corporation.  Section  1811  of  the 
Code  provides  that  a  trustee  of  a  corporation  shall  not  be  removed 
from  office  by  a  court  or  judge  otherwise  than  by  a  final  judgment  of 
a  competent  court,  in  an  action  brought  by  the  attorney  general,  as 
prescribed  in  section  1781  of  the  Code.  This  last  section  provides  for 
an  action  by  the  attorney  general  to  remove  a  trustee  who  has  abused 
his  trust  or  been  guilty  of  misconduct.  No  abuse  of  trust  or  miscon- 
dact  is  alleged  against  Dr.  Hall,  and  this  motion  does  not  ask  for 
the  removal  ot  a  trustee,  but  for  the  annulment  of  his  eleetioB^  for 
the  reascm  that  at  the  time  of  such  election,  and  ever  since,  said  Dr. 
Hall  was  and  is  ineligible,  under  the  provisions  of  the  act  of  incor- 
poration. It  is  true  that  it  is  not  disputed  that  the  election  was 
properly  Iield  and  conducted,  and  that  it  is  good  as  to  all  of  the  other 
49  trustees,  elected  on  the  same  ticket  with  Dr.  Hall;  and  the  at- 
torney for  Dr.  Hall  claims  that  practically  the  motion  is  one  for  the 
removal  of  one  of  the  trustees  elected  on  that  ticket,  on  the  ground 
of  his  ineligibility.  Section  1781  of  the  Code  does  not  provide  for 
such  an  aetioo  by  the  attorney  general,  even  taking  it  to  be  as  claimed 
by  the  attorney  for  Dr.  Hall.  That  section  refers  to  abuse  of  trust 
and  misconduct,  not  to  ineligibility,  on  the  part  of  the  trustee.  Iliere 
does  not  appear  to  be  any  reason  for  holding  that,  because  the  49 
eligible  trustees  were  elected  on  the  same  ticket  with  the  one  ineligi- 
ble trustee,  an  anrndment  of  the  Section  of  the  latter  requires  also 
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the  annulment  of  the  election  of  the  former.     Oiaptar  563  of  tlie 
Laws  of  1890  (section  15)  provides  that: 

"The  supreme  court  shall,  upon  the  application  of  any  person  or  corporatlou 
aggrieved  thereby,  or  complaining  of  any  election  of  any  corporation,  or  any 
proceedings,  act  or  matter  touching  the  same,  upon  notice  thereof  to  the  ad* 
verse  party  or  to  those  to  be  affected  thereby,  forthwith  and  in  a  summary 
manner  hear  the  affidavits,  proofs  and  allegations  of  the  parties,  or  otherwise 
inquire  into  the  matters  or  causes  of  complaint,  and  establish  the  Section,  or 
order  a  new  election  or  make  such  order  and  give  such  relief  as  right  and. 
Justice  may  require,  and  may,  in  its  discretion,  order  issues  to  be  made  up  in 
such  a  manner  and  form  as  it  may  direct  to  try  the  respective  rights  of  tlie 
parties  touching  the  matters  complained  of." 

Whether  this  motion  has  been  instituted  through  spite  and  personal 
rancor,  as  claimed  by  the  attorney  for  Dr.  Hall,  or  ndt,  has  no  bear- 
ing npoD  the  question  involved.  If  the  doctor  is  not  eligible,  under 
the  provisions  of  the  act  creating  the  corporation,  and  a  monber  of 
the  corporation  objects  to  such  irregularity,  Dr.  Hall  should  not  be 
allowed  to  continue  as  such  trustee.  The  practice  of  the  petitioner 
seems  to  be  correct,  and,  as  he  has  established  the  ineligibility  of  Dr. 
Hall,  he  is  entitled  to  a  decision  annulling  the  election  of  said  Dr. 
Hall.  Section  7  of  the  act  of  incorporation,  above  quoted,  provides 
that,  in  the  case  of  a  trustee  becoming  ineligible  by  reason  of  hia  re- 
moval from  this  city,  the  remaining  trustees  of  the  corporation  shall 
elect  another  to  take  his  place. 

I  am  of  the  opinion  that  the  motion  should  be  granted^  without 
costa 

Motion  granted,  without  costs. 


(26  Misc.  Rep.  153.) 

DODIN  V.  DODIN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1899.) 

MORTGAQB— EnFORCEMLEMT  OF  LiBN. 

A  testator  left  his  property  to  his  wife  and  one  son,  In  trust  for  all  his 
children  during  the  minority  of  the  youngest,  with  authority  to  seU  realty 
when  beneficial.  Being  advised  that  they  had  no  power  to  mortgage  the 
realty,  to  raise  funds  to  pay  ott  a  mortgage  and  malce  improvements*  the 
trustees  conveyed,  without  consideration,  certain  realty  to  one  of  the 
children,  who  executed  a  mortgage,  secured  the  money  and  the  satis- 
faction of  the  existing  mortgage,  and  then  reconveyed  to  the  trustees, 
without  consideration.  In  foreclosure  of  the  last  mortgage,  it  and  the 
deed  from  the  trustees  were  held,  void  as  a  device  to  evade  the  wiU.  All 
the  parties  acted  in  good  faith,  and  all  the  children  but  two  were  of  age. 
and  considered  the  transaction  to  be  for  the  benefit  of  the  estate.  HdJ, 
in  a  proceeding  to  establish  a  lien  against  the  property  for  the  amount 
advanced  under  the  mortgage,  that  the  satisfaction  of  the  first  mortgage 
would  be  set  aside,  and  the  property  of  the  Infants  sold  to  satisfy  the 
same,  and  the  lien  asked  for  established  as  to  all  the  parties,  except  the 
two  infants. 

Bill  by  Alexander  J,  Dodin,  as  sole  surviving  executcnr,  etc,  of 
Mansuy  P.  Dodin,  against  Alphonse  J.  Dodin  and  others.  Decree  for 
complainant. 

James  P.  Albright  (James  P.  Campbell,  of  counsel),  for  plaintiff. 

Earley  &  Prendergast,  for  defendanta 

M.  J.  Earley,  for  defendant  guardian  ad  litem. 
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TBUAX,  J.  Alexander  Dodin  died  in  the  year  1884,  owning  a 
pared  of  land  in  the  city  of  New  York.  He  also  left  a  last  will  and 
testament,  which  was  duly  admitted  to  probate,  which  will  provided, 
among  other  things,  as  follows: 

''Third.  All  the  rest,  residue,  and  remainder  of  my  property,  real  and  per- 
sonal and  mixed,  whatsoever  or  wheresoever  the  same  may  be,  of  which  1 
may  die  seised  and  possessed,  or  In  any  manner  be  Interested  in  or  entitled 
to,  I  give,  devise,  and  bequeath  unto  my  children  living  at  the  time  of  my 
death  equally,  share  and  share  alike,  and  to  their  heirs  and  assigns,  forever. 
Fourth.  It  is  my  wlU,  and  I  hereby  order  and  direct,  that  the  share  or 
portion  of  my  estate  herein  given  or  devised  to  my  said  children  shall  be  held 
In  trust  by  my  executrix  and  executor  and  the  survivor  during  the  minority 
of  my  daughter  Olara,  or,  in  case  of  her  death  before  me,  during  the  minority 
of  the  youngest  child  I  may  leave  surviving,  or  until  the  death  of  such  young- 
f*st  child,  should  he  or  she  die  before  attaining  the  age  of  twenty-one  years; 
and  that  the  Income  arising  therefrom  be  applied  to  the  use  and  maintenance 
and  support  of  my  said  children,  as  the  same  may  be  necessary  and  proper 
in  the  discretion  of  my  said  executrix  and  executor  from  time  to  time,  with 
the  right  and  power  to  pay  or  apply  such  portion  of  the  capital  of  the  share 
to  any  child  who  shaU  have  attained  the  age  of  twenty-one  years,  if,  in  the 
opinion  of  the  said  executrix  and  executor,  the  same  would  be  provident  and 
Judicious,  and  with  the  further  power  to  pay  the  whole  share  to  any  or  all 
of  my  children  when  they  respectively. become  of  age,  If  the  same,  in  their 
opinion,  would  be  proper.  Sixth.  I  authorize  and  empower  my  said  execu- 
trix and  executor  and  their  survivor  to  bargain,  sell,  and  convey  any  or  all 
of  my  real  estate,  from  time  to  time,  as  they  may  deem  the  same  to  be  ad- 
vantageous and  beneficial  for  my  estate,  and  to  make,  execute,  and  deliver 
the  proper  and  necessary  deeds  for  the  conveyance  thereof,  and  to  pay  and 
distribute  the  proceeds  arising  from  such  sale  to  and  among  my  children  as 
herein  directed  in  the  third,  fourth,  and  fifth  clauses  or  paragraphs  of  this,  . 
my  last  will  and  testament  Lastly,  I  nominate  and  appoint  my  said  beloved 
wife,  Celina  Dodin,  and  my  son  Henry  A.  Dodin,  as  the  executrix  and 
executor  of  this,  my  last  will  and  testament;  and  I  appoint  my  said  wife 
the  guardian  of  my  Infant  children,  and,  in  case  of  her  death  during  tht^ 
minority  of  any  of  them,  I  appoint  my  said  son  Henry  A.  Dodin  as  such 
guardian.'* 

Letters  testamentary  were  duly  issued  to  both  the  executrix  and 
executor,  and  they  took  possession  of  the  premises  in  the  city  of  New 
York.  The  said  Alexander  Dodin  left,  him  surviving,  eight  children. 
One  of  said  children  died  in  infancy,  without  issue.  The  others  are 
still  living.  Five  of  the  children  of  said  Alexander  Dodin  were  of  full 
age  in  the  year  1889,  at  the  time  of  the  transactions  hereinafter  men- 
tioned. One  of  the  children  became  of  age  in  the  year  1896,  and  the 
other  will  not  become  of  age  until  1904.  Part  of  the  property  of 
which  said  Alexander  Dodin  died  seised  was  a  plot  of  land  on  the  west 
side  of  Avenue  C,  in  the  city  of  New  York,  72  feet  in  width,  and  90 
feet  in  depth,  with  two  double  buildings  on  the  front,  and  three  build- 
ings on  the  rear,  of  the  lot.  In  May,  1889,  the  executrix  and  exec- 
utor named  in  the  will  had  taken  down  the  said  buildings,  and  had 
begun  excavating  for  a  new  building.  This  was  done  upon  the 
advice  of  Mansuy  P.  Dodin,  a  brother  of  said  Alexander  Dodin,  de- 
ceased. Said  Mansuy  P.  Dodin  then  held  a  mortgage  for  |5,000  upon 
this  property,  which  had  been  made  by  said  Alexander  Dodin  in  his 
lifetime.  He  offered  to  lend  to  the  executor  and  executrix  |40,000 
to  assist  them  in  the  erection  of  the  new  building,  but  was  advised 
by  his  lawyer  that,  under  the  will,  the  executor  and  executrix  ha^  no 
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right  to  make  a  mortgage.  It  was,  however,  suggested  to  him  tiiat 
the  executor  and  executrui  should  deed  the  property  to  s^Hiie  one,  and 
thaoi  that  that  person  should  make  a  mortgage  to  him,  the  said  Man- 
suy  P.  Dodin.  Acting  upon  this  suggestion,  the  executor  and  exec- 
utrix conveyed  said  property  to  Alphonse  J.  Dodin,  one  of  the  children 
of  said  Alexander  Dodin,  deceased,  without  consideration;  and  at  the 
same  time  the  said  Alphonse  J.  Dodin  executed  and  delivered  a  bond 
and  mortgage  to  said  Mansuy  P.  Dodin,  to  secure  the  paynnmt  of 
945,000;  and  said  Mansuy  P.  Dodin  executed  and  delivered  a  satii^- 
faction  piece  of  the  said  96,000  mortgage  held  by  him,  which  satisfac- 
tion piece,  together  with  the  aforesaid  deed,  was  duly  recorded.  Said 
Mansuy  P.  Dodin  advanced  9^,000  in  cash  on  said  mortgage,  which 
waA  applied  entirely  to  the  erection  of  the  new  buiidingB  on  said  plot 
of  ground.  Two  months  after  the  making  of  the  deed  and  mortgage 
above  referred  to,  the  said  Alphonse  J.  Dodin  conveyed  said  property 
to  the  said  executor  aud  executrix.  This  deed  was  also  without  any 
conaideration.  An  action  was  brought  to  foreclose  said  mortgage  of 
94^,000,  but  the  complaint  was  dismissed  upon  the  merits,  upon  the 
ground  that  the  tranter  of  the  property  by  the  executor  and  executrix 
to  Alphonse  J.  Dodin  was  not  a  .vaUd  transfer,  but  wa»  a  device  to 
evade  the  terms  of  the  will  of  said  Alexander  Dodin.  It  was  also 
held  that  the  deed  to  said  Alphonse  J.  Dodin  was  void;  that  he  had 
no  title  to  the  property;  and  that  the  mortgage  made  by  him  to 
Mansoy  P.  Dodin  was  also  void. 

In  this  action  the  plaintiff  seeks  to  have  said  sum  of  9^70O&  and 
interest  thereon  declared  to  be  a  lien  upon  the  premises;  to  hare  the 
satisfaction  of  said  9^,000  mortgage  set  aside,  and  said  mortgage  de- 
clared to  be  a  lien  upon  said  premises,  and  said  premises  sold,  and 
the  proceeds  applied  towards  the  payment  of  said  Uens,  with  interest, 
and  the  costs  of  this  action.  The  evidence  clearly  shows  that  all  of 
the  parties  acted  in  good  faith  in  making  the  transfer  to  Alphonse  J. 
Dodin,  the  mortgage  to  Mansuy  P.  Do^,  and  in  erecting  the  new 
buHdinga  on  said  premises,  and  that  it  was  considered  by  all  the 
parties,  except  the  infants,  that  the  erection  of  said  buildings  would 
be  for  the  benefit  of  the  estate  of  said  Alexander  Dodin.  l^e  mort- 
gage of  945,000  having  been  declared  to  be  void,  I  am  of  the  opinion 
that  the  satisfaction  of  said  mortgage  for  95,000  should  be  set  aside, 
and  said  mortgage,  together  with  interest  thereon  from  the  date  of 
the  last  payment  of  interest  on  the  9^5,000  mortgage,  should  be  de- 
clared to  be  a  lien  upon  said  premises;  that  a  referee  should  be  ap- 
pointed to  ascertain  the  amount  due  on  said  mortgage  and  to  a^ 
said  property.  It  seems  to  me  that  it  would  be  inequitable  to  allow 
the  widow  of  said  Alexander  P.  Dodin  and  those  of  his  adult  children 
who  were  of  full  age  at  the  time  the  9^5,000  mortgage  was  made  to 
receive  the  benefits  of  that  mortgage  in  the  making  (tf  which  thej 
participated,  and  be  rdieved  of  the  burdens  of  the  mortgage;  and  for 
that  reason  I  direct  that  the  referee,  at  the  time  of  making  the  sale  of 
the  premises  under  the  9S,000  mortgage,  also  sell  all  the  right,  title, 
and  interest  of  the  said  widow,  and  tiie  said  five  adult  children  of 
Alexander  P.  Dodin  in  said  pranises.  I  appoint  Mr,  Gilbert  M, 
Speir  referee  to  carry  out  the  provisions  of  this  decree,  and  I  direct 
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tbat  a  judgment  be  entered  in  accordance  with  this  dedgim,  with 
costs  and  an  extra  allowance  of  |500. 
Ordered  according;. 


BENDIT  V.  THIRD  AVE.  R.  CX). 
(Supreme  OojuU  Appellate  Term.    Mardi  20,  1880.) 

ImTBUOTIOH. 

A  requested  InEtmctlon,  ''If  yon  beUeve  tliat  the  oocurrenoe  did  not 
happen  as  pUlntlfl  described  It,  then  your  vedlct  must  be  for  the  defend- 
ant," is  too  broad,  requiring  a  verdict  for  defendant  If  some  essential 
detan  waa  incorrectly  stated  by  plainttff. 

Appeal  from  citj  court  of  New  York,  general  teon. 

Action  by  Max  Bendit  agaiMt  the  Third  Aveniie  Bailioad  Company. 
From  a  judgment  of  the  gmeral  term  affirming  a  judgment  of  the 
trial  term,  entered  on  a  verdict  for  plaintilf  (54  N.  Y.  Supp.  1095),  de- 
foidant  appeals.     Affiimed. 

Argued  before  BEEEMAN,  P.  J.»  and  GILDEBeyLEEVE  and  QIE- 
QEBICH,  J  J. 

Hoadly,  Lauterbach  &  Johnson,  for  appellant. 
M.  D.  Bteuer,  for  respondent. 

GILDERSLEEVE,  J.  Upon  a  trial  by  the  court  and  a  Jury,  the 
plaintilf  obtained  a  verdict  i^ainst  the  defendant  for  damages  aris- 
ing inmi  personal  injuries  sustained  through  the  alleged  negligence 
of  the  defendant.  Judgment  was  duly  entered,  and  affirmed  by  the 
general  term  of  the  city  court.  From  the  judgment  of  afflrmance,^ 
the  defendant  now  appeals  to  this  court 

The  jdaintifiF  alleges  in  his  complaint  that,  in  response  to  his  signal, 
the  defendant's  car  stopi)ed  to  permit  him  to  get  aboard;  .that  he  got 
on  the  foot  rail  of  the  car,  and  was  passing  along,  on  the  rail,  to  a 
row  where  there  were  empty  seats,  when  the  car  suddenly  started, 
and  jerked  ahead  with  great  force,  and  plaintiff  was  forced  to  strike 
against  the  hind  wheel  of  a  truck,  that  was  facing  south;  "that,  by 
reason  of  the  negligence,  carelessness,  and  recklessness  of  the  defend- 
ant, its  agents,  servants,  and  employes,  in  starting  the  car  before  this 
plaintiff  had  an  opportunity  to  seat  himself,  and  attempting  to  pass 
the  said  wagon  ,with  this  plaintiff  on  the  foot  rail,  the  plaintiff  was 
injured.''  The  plaintiff  was  the  only  witness  to  the  accident  called  in 
support  of  the  affirmance  of  the  case.  Tlie  verdict  of  nie  jurors  as- 
sumes that  the  plaintiff's  testimony  was  credited  by  them,  and  the 
general  term  has  concurred  in  their  findings  of  fact.  Since  there  is 
some  evidence  which,  if  credited,  will  support  the  verdict,  the  judg- 
ment must  stand,  unless  it  can  be  said  that  the  defendant  suffer^ 
from  erroneous  rulings  on  questions  of  law. 

In  addition  to  the  claim  of  the  appdlant  that  there  was  no  evi- 
dence to  support  the  verdict,  which  is  a  contention  that  has  been  dis- 
posed of  in  what  we  have  already  said,  the  only  assignment  of  error 
is  the  refnsal  of  the  court  to  charge  the  following  request  of  defend- 
ant's counsel,  viz.:    ^1f  you  believe  that  the  occurrence  did  not  hap- 
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pen  as  plaintiff  described  it,  then  your  verdict  must  be  for  the  defend- 
ant." This  request  was  too  broad,  and  was  properly  refused.  If 
charged,  it  required  the  jury  to  find  for  the  defendant,  provided  they 
reached  the  conclusion  that  some  detail  of  the  accident  had  not  been 
correctly  stated  by  the  plaintiff.  Such  a  finding  for  an  error  of  the 
plaintiff  in  stating  some  circumstances  of  an  occurrence  is  not  the 
duty  of  a  jury.  The  dominant  questions  to  be  decided  by  the  jury 
were  the  alleged  negligence  of  the  defendant  and  the  plaintiff's  free- 
dom from  contributory  negligence.  The  well-settled  rules  of  law 
demand  a  decision  of  these  questions  in  accordance  with  the  pre- 
ponderance of  evidence,  when  all  the  testimony  in  the  case  and  the 
probabilities  are  fairly  weighed.  It  was  within  the  province  of  the 
jury,  though  not  usually  a  vdse  thing  to  do,  to  disbelieve  the  plaintiff 
in  part,  and  credit  him  in  part;  and,  under  the  circumstances  of  this 
case,  the  presumption  must  be  that  the  jury  credited  sufficient  ma- 
terial and  essential  statements  of  the  plaintiff  to  support  the  tct- 
dict.  The  charge  laid  down  for  the  guidance  of  the  jury  correct  rules 
of  law  applicable  to  the  case,  and  the  learned  trial  judge  committed 
no  error  in  refusing  the  vicious  request. 

"Die  judgment  should  be  affirmed,  with  costs  to  the  respondent. 
All  concur, 


FORBELL  V.  CITY  OF  NEW'  YORK. 

(Supreme  Court,  Special  Term,  Kings  County.    February  20,  1S99.) 

Underground  Waters — Absorption  by  Waterworks— City's  LTABn^rrr. 

A  city  is  liable  for  damages  caused  by  lowering  the  level  of  under- 
ground waters  under  another's  land  by  the  opera tl<Ni  of  a  pumping  wta.- 
tion  connected  with  its  waterworks. 

Action  by  Benjamin  F.  Forbell  against  the  city  of  New  York  for 
an  injunction  to  restrain  defendant  from  operating  its  pumping  sta- 
tion and  driven  wells  at  the  Spring  Creek  pumping  station  of  defend- 
ant's watei'works  in  the  borough  of  Queens,  and  for  damages  for  loss 
of  crops  by  reason  of  the  drying  up  of  plaintiffs  land.  Judgment  for 
plaintiff. 

Charles  Coleman  Miller,  f<H*  plaintiff. 
R.  Percy  Chittenden,  for  defendant. 

SMITH,  J.  The  evidence  in  this  case  satisfies  me  beyond  a  reason- 
able doubt  that  the  operation  of  the  pumping  at  the  Spring  Creek 
pumping  station  lowered  the  water  levd  under  the  land  occupied  by 
the  plaintiff  several  feet,  and  that  the  direct  effecf  thereof  was  to 
prevent  the  plaintiff  from  growing  upon  his  land  the  crops  to  which 
it  was  peculiarly  adapted,  and  from  which  he  had  previously  made 
a  large  profit.  The  substantial  question  to  be  decided  is  whether  the 
defendant  is  legally  responsible  for  the  loss  inflicted  upon  the  plain- 
tiff by  the  operation  of  these  pumping  stations.  Previous  to  the  de- 
cision of  the  appellate  division  of  the  supreme  court  in  the  Second 
judicial  department  in  the  case  of  Smith  v.  City  of  Brooklyn,  18  App. 
Div.  340,  46  N.  Y.  Supp.  141,  the  tendency  of  the  decisions  6t  the 
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courts  of  tbis  state  was  against  the  contention  of  the  plaintiff  in  this 
case^  and  in  favor  of  the  proposition  that  an  action  would  not  lie 
against  the  owner  of  the  land  who  intercepted  or  diverted  under- 
ground currents  of  water  to  the  injury  of  another.  In  the  Smith 
Case  the  operation  of  a  pumping  station  lowered  the  spring  level  of 
the  surrounding  country,  and  dried  up  a  stream  and  pond  belonging  to 
the  plaintiff.  The  court  held  the  city  liable  for  the  damages.  The 
court,  in  its  decision,  distinguished  the  case  from  other  cases  previous- 
ly decided  in  this  state,  on  the  ground  that  in  the  case  at  bar  the  cut- 
ting off  of  the  source  of  supply  of  the  plaintiff's  stream  and  pond  was 
not  done  in  the  exercise  of  the  legal  right  of  the  defendant  to  improve 
its  land,  or  in  connection  with  the  enjoyment  of  the  land  itself,  but 
for  the  sole  purpose  of  gathering  and  conveying  the  water  to  a  dis- 
tant place  for  the  use  of  the  inhabitants  of  the  city.  The  reasoning 
of  the  court  in  the  case  so  appeals  to  a  sound  judgment  and  keen 
moral  sense  as  to  be  unanswerable.  The  defendant  seeks  to  distin- 
<^ish  this  case  from  the  Smith  Case  because  in  the  Smith  Case  a  run- 
ning stream  and  pond  were  dried  up  by  the  operation  of  the  pumping 
station,  and  in  this  case  the  underground  water  level  was  lowered 
upon  the  plaintiff's  land.  In  my  judgment,  there  is  no  difference  in 
principle  between  the  two  cases.  The  underground  water  on  plain- 
tiff's land  was  a  part  of  his  land.  He  had  a  property  right  in  it.  Its 
use  was  indispensable  to  the  enjoyment  of  his  land,  and  he  was  de- 
prived of  the  water  as  effectively  by  means  of  these  pumps  as  he  would 
have  been  by  a  direct  entrance  upon  the  land  itself.  The  property 
right  in  waters  which  flow  upon  the  surface  of  the  ground  is  no  more 
nacred  than  the  property  rights  in  waters  which  flow  underground. 
There  can  be  no  escape  from  the  conclusion  that  the  acts  of  the  de- 
fendant were  injurious  to  the  plaintiff,  and  that  an  action  will  lie  for 
the  damages  he  has  sustained  by  reason  thereof. 

I  think  the  plaintiff  has  made  out  a  cause  of  action  for  the  equitable 
relief  demanded  in  his  complaint.  Upon  the  question  of  damages, 
after  making  such  deduction  from  the  plaintiff's  claim  as  may  be 
properly  attributable  to  other  causes  than  the  wrongful  acts  of  the 
defendant,  I  assess  his  damages  at  the  sum  of  |6,000,  and  I  hereby 
direct  judgment  against  defendant  in  favor  of  the  plaintiff,  enjoining 
the  ox)eration  of  the  pumping  station,  and  for  the  sum  of  |G,000  for 
his  damages,  with  the  costs  of  the  action.  Decision  and  judgment 
to  be  settied  upon  two  days'  notice. 


GRANT  V.  GRIFFITH. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  8»  1890.) 

1.  8ALB8— Butbb'b  Order— Accbptakcb. 

A  buyer  sent  by  a  seller's  agent  a  written  order,  subject  to  seller's 
approval,  to  ship  him  an  engine  and  boiler,  on  delivery  of  which  he 
agreed  to  give  his  notes  for  a  specified  price  and  dated  on  the  day  of 
delivery.  HOd,  that  the  order  was  not  accepted  until  the  engine  and 
boiler  were  delivered. 

2.  Saicb— Conditional— Duplicate  Contract. 

Laws  1888,  c  225,  |  7,  provides  that  Laws  1884.  c.  315.  relating  to 
conditional  sales  of  personal  property  on  credit,  shall  not  apply  to  en- 
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glues  aBd  bollena,  "provided  that  the  contract  for  the  sale  of  the  same 
be  executed  in  duplicate,  and  one  duplicate  shall  be  delivered  to  the 
purchaser."  Hdd,  that  a  written  ordtr  sent  to  a  seller  for  an  engine 
and  boiler,  ot  trtiich  order  the  buyer  retained  an  nnstgned  copy,  was  not 
a  duplicate  contract,  within  the  meaning  €£  the  statute* 

Appeal  from  special  term. 

Action  by  Israel  P.  Grant,  as  gurviving  partner,  etc,  againat  Ezra 
P.  Griffith.  Prom  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  J  J. 

Frederick  Collin,  for  ^pellant. 

Carver,  Deyo  &  Jenkins,  for  respondent 

MEBWIN,  J.  The  OMtroversy  in  this  case  is  OTer  the  title  of  an 
engine  and  boiler  delivered  bf  the  Hubor  Manufacturing  Company, 
of  Marion,  Ohio,  to  B.  C.  Baraum,  on  or  about  the  27th  AprU,  1892. 
The  plaintiff  claims  that  there  waa  an  executory  or  conditional  sale 
of  the  property  by  the  Huber  Company  to  Baraum,  the  condition 
being  that  the  title  should  remain  in  the  compaiiy  until  the  price 
was  paid;  that  the  price  was  never  fully  paid;  and  that  the  plain- 
tiff has  beoome  the  owner  of  all  the  rights  of  the  company.  The 
claim  of  the  defendant  is  that  the  condition  in  the  sale  was,  under 
the  provisions  of  chapter  315  of  the  Laws  of  1884,  relating  to  the 
conditional  sale  of  persoonl  property  on  credit,  void,  and  the  title 
abscdute  as  to  «ubsequent  purct^fasers  and  mortgagees  in  good  faith. 

It  was  conceded  tlmt  the  contract  of  sale  was  not  filed  as  required 
by  section  2  of  the  act,  and  it  was  shown  that  the  defendant  was  a 
subsequent  mortgagee  in  good  faith,  and  in  possession,  as  such,  at 
the  time  of  the  commencement  of  this  action  by  plaintiff  to  recover 
the  possession.  The  defendant,  therefore,  would  be  protected  by  the 
act,  unless,  aa  claimed  by  the  plaintiff,  the  contract  of  sale  waa  not 
accompanied  by  an  immediate  delivery,  and  was  ther^ore  not  within 
the  provisfons  of  the  act,  or  unless  the  rights  of  the  Huber  Ck>m- 
pany  were  preserved  by  ^ite  provisions  of  section  7  of  the  act  as 
amended  by  diapter  225  of  the  Laws  of  1888,  which  provides  that 
the  act  shall  not  apply,  among  other  articles^  to  engines  and  boilers, 
^provided  that  the  contract  for  the  sale  of  the  same  be  executed  in 
duplicate,  and  one  duplicate  shall  be  ddivered  to  the  purchaaer.'- 
The  plaintiff  was  engaged  in  business  at  Elmira.  On  the  13th  April, 
1892,  he,  by  an  agent,  applied  to  Bamum,  who  lived  in  the  town 
of  Colesville,  in  Broome  county,  and  obtained  from  him  a  written 
order,  signed  by  him,  directed  to  the  Huber  Manufacturing  Company, 
for  the  shipment  to  him  of  the  property  in  question,  the  price  being 
stated;  for  which  Bamum  agreed  to  give  notes  payable  at  certain 
dates,  and  the  notes  to  be  dated  on  the  day  the  machinery  was  deliv- 
ered, llie  order  stated  that  ''this  machinery  is  to  remain  the  prop- 
erty of  the  Huber  Manufacturing  Company  until  paid  for."  On  the 
back  of  the  order  was  a  "Property  Statement"  signed  by  Bamum,  and 
also  a  statement  that  the  order  must  be  submitted  for  approval  to 
the  company^    At  the  time  this  order  was  taken,  the  agent  of  plain- 
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tiff  had  two  blank  orders,  which  he  filled  up  and  handed  to  Barnum 
to  sign,  and  Barnum  signed  one  and  handed  it  back,  and  kept  the 
other,  wfaidb  was  not  signed  by  any  one.  The  property  was  deliv- 
ered to  Barnum  two  or  three  weeks  after  the  order  was  given,  and 
wafl  never  fully  paid  f<H*.  Tlie  only  contract  of  sale  was  the  order 
followed  by  the  delivery. 

The  statute  of  1884  (chapter  315,  §  1)  is  limited  to  oontiact«  for  the 
conditional  sale  of  goods,  ^Vhich  shall  be  accompanied  by  an  immedi- 
ate delivery  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  contracted  to  be  add."  The  argument  in 
support  of  the  proposition  that  the  contract  of  sale  was  not  accom- 
panied by  an  immediate  delivery  ia,  in  substance,  that,  upon  the 
approval  by  the  Huber  Company  of  the  order  taken. by  plaintiff,  the 
contract  became  operative  as  of  the  13th  April,  the  date  of  lie  order, 
and  that,  as  the  property  was  not  delivered  until  two  or  three  weeks 
after  that  date,  there  was  no  immediate  delivery.  There  waa,  how- 
ever, no  approval  or  acceptance  of  the  order  until  the  ddivery  was 
made.  The  fact  of  delivery  is  the  evidence  of  approval  and  accept- 
ance. The  date  of  the  delivei^  was  to  be  the  date  of  the  notes  to  be 
given  for  the  price.  There  was,  in  fact,  no  contract  of  sale  till  the 
delivery  was  made.  There  was  nothing  binding  on  the  company 
until  that  point  of  time,  and  then  there  was  an  immediate  delivery. 
The  contention  of  the  appellant  in  this  regard  seems  to  be  without 
foundation.  The  case  of  Elevator  Co.  v.  Callanan,  11  App.  Div.  301, 
42  N.  Y.  Supp.  930,  is  not  applicable.  In  that  case  the  contract  was 
to  erect  in  an  hotel  an  elevator,  according  to  certain  plans  and  speci- 
fications, and  the  elevator  was  to  be  thereafter  made. 

The  further  question  is  whether  the  contract  was  executed  in 
duplicate,  and  one  duplicate  delivered  to  the  purchaser.  It  is  argued 
that  the  unsigned  copy  of  the  order  which  Barnum  kept  satisfied  the 
statute.  We  think  not.  An  execution  in  duplicate  means  that  there 
must  be  two  originate  of  the  same  tenor.  Ordinarily  a  contract  is 
executed  in  duplicate  so  that  each  party  may  have  an  original  in  his 
possession.  A  copy  is  not  a  duplicate.  10  Am.  &  Eng.  Enc.  Law, 
(2d  Ed.)  318.  The  statute  in  question  necessarily  called  for  a  written 
instrument,  and  the  purpooe  of  the  act  required  that  the  duplicate  to 
be  held  by  the  purchaser  should  be  signed  by  the  seller.  Whether  it 
was  necessary  for  both  parties  to  sign  each  is  a  question  not  necessary 
here  to  determine.  Undoubtedly  that  would  be  the  better  way.  It 
follows  that,  assuming  the  plaintiff  to  possess  all  the  ri^ts  of  the 
Huber  Company,  about  which  some  question  is  made,  the  defendant 
ia  protected  by  the  statute  of  1884.  The  judgment  should  therefore 
be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 
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BIGLOW  T.  BIGLOW  et  al. 

(Supreme  Gourt,  Appellate  Division,  Third  Department    March  8,  1809.) 

1.  Adverse  Possession— Tenant. 

Possession  of  one  entering  as  tenant  cannot  be  adverse  to  the  land- 
lords, they  having  no  knowledge  that  she  claimed  adversely. 
&  Deed— Land  ik  Another's  Possession. 

1  Rev.  St.  pt.  2,  p.  739,  c.  1,  tit.  2,  §  147.  declaring  a  grant  void,  if  at 
the  time  of  its  delivery  the  land  is  in  possession  of  one  claiming  under 
a  title  adverse  to  the  grantor,  has  no  application  where  the  one  in  pos- 
session makes  no  claim  under  any  special  title. 
8.  Same— Delivery. 

A  deed  which  Is  witnessed  Is  presumed  to  have  been  delivered  at  its 
date,  though  acknowledged  afterwards. 

4.  Partition. 

Possession  of  another,  which  is  not  adverse.  Is  no  bar  to  an  action  of 
partition. 

5.  Reference— Waiver  of  Objection. 

One  who  consented  to  a  reference  cannot,  on  appeal,  claim  that  the  oaae 
was  not  referable. 

6.  Evidence— Deed. 

A  deed,  though  not  acknowledged,  is  admissible  In  evidence,  there 
being  a  subscribing  witness,  who,  as  well  as  the  grantor,  is  dead;  their 
handwriting  being  proved. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Martha  A.  Biglow  against  Harriet  Biglow  and  Lonisa 
Wooster,  impleaded  with  others,  for  partition.  An  interlocutory 
judgment  of  sale  was  ordered,  from  which  said  two  defendants  ap- 
peal, with  notice  of  intention  to  bring  up  for  review  on  such  appeal 
the  order  referring  the  case.    Affirmed. 

In  the  complaint  it  Is  alleged  that  the  plaintitf  and  the  defendant  John  C. 
Biglow  are  each  seised  in  fee  and  in  possession,  and  entitled  to  the  possession, 
of  an  undivided  one-half  interest,  as  tenants  in  common.  In  and  to  certain 
real  estate;  that  the  defendants  BCarriet  Biglow  and  Lonisa  Wooster  are 
tenants  of  said  premises,  and  claim  to  have  some  right  title,  or  interest  in 
said  property  adverse  to  that  of  the  plaintiff,  the  exact  nature  of  which  la 
unknown  to  the  plaintiff,  and  which  Is  a  cloud  upon  the  title,  and  that  said 
defendants  are  now  residing  upon  the  premises,  and  wrongfuUy  refuse  to 
remove  therefrom;  that  any  interest  which  said  defendants  claim  in  the 
premises  has  accrued,  if  at  aU,  subsequent  to  the  Interest  of  the  plalntifr  and 
said  John  C.  Biglow;  that  the  premises  are  so  situated  that  actual  partition 
cannot  be  made  without  prejudice  to  the  rights  of  the  owners.  Judgment  is 
demanded  that  the  rights  and  interests  of  all  the  parties  to  the  action  be 
ascertained  and  determined;  that  the  defendants  Louisa  Wooster  and  Harriet 
Biglow  be  adjudged  to  have  no  interest  in  the  property;  that  a  partition  be 
made,  or  a  sale  and  division  of  the  proceeds  between  the  parties,  according 
to  their  respective  rights.  The  defendants  Louisa  Wooster  and  Harriet  Big- 
low  answered,  denying  the  allegations  of  the  complaint,  and  averring  that 
they  were  the  owners  in  fee  of  the  premises,  and  that  the  plaintiff  or  her 
husband,  Joseph  Biglow^,  was  never  in  possession  or  owner.  They  also  al- 
leged adverse  possession  for  25  years.  The  other  defendants  did  not  answer. 
By  stipulation  the  action  was  referred  to  a  named  referee  to  hear  and  de- 
termine, and  report  to  the  court.  The  referee  found,  among  other  things, 
that  the  plaintiff  and  the  defendant  John  G.  Biglow  were  each  the  owner  of 
an  undivided  one-half  of  the  premises;  that  the  answering  defendants  tiad 
no  Interest  In  the  property,  and  were  not  entitled  to  the  possession:  that 
their  possession  was  subordinate  to  the  title  of  said  plaintiff  and  John  C. 
Biglow.  and  not  hosUle  or  adverse  to  them;  that  plaintiff  was  entitled  to 
judgment  accordingly,  and  to  a  sale  of  the  property  free  from  any  claim  of 
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said  defendants.  Upon  applieation  at  special  term,  tlie  report  of  the  referee 
was  oonfinned,  and  an  interlocutory  judgment  of  sale  ordered,  from  which 
the  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM,  and  MERWIN,  JJ. 

W.  H.  Dunn,  tot  appellants. 
John  H.  Booth,  for  respondent. 

MERWIN,  J.  It  is  conceded  that  on  the  20th  April,  1866,  Ange- 
Una  Moore  became  the  owner  of  the  property  in  question,  consisting 
of  a  house  and  a  small  lot.  At  that  date  she,  with  her  husband, 
Samuel  M.  Moore,  conveyed  the  same  by  warranty  deed  to  John  C 
Biglow  and  Joseph  Biglow.  The  plaintiflf  was  the  wife  of  Joseph 
Biglow,  and  claims  to  have  acquir^  his  interest  in  the  property  by 
virtue  of  a  deed  from  him  to  F.  H.  Murray,  under  date  of  March  19, 
1867,  witnessed,  but  not  acknowledged  or  recorded,  and  a  deed  from 
Murray  to  the  plaintiff,  March  15,  1892.  Joseph  Biglow  died  in 
1896.  Some  time  in  the  year  1867  Ruby  Biglow,  the  mother  of  the 
grantees,  John  C.  and  Joseph,  and  of  the  appellants,  moved  into  the 
kouse  upon  the  premises,  and  remained  there  till  her  death,  in  1892, 
and  since  then  the  appellants  have  occupied  the  premisses.  They 
claim  under  the  will  of  Ruby  Biglow.  The  referee  finds  that  Ruby 
Biglow  entered  into  possession  as  the  tenant  of  John  C.  and  Joseph 
Biglow.  This  finding  is,  we  think,  sustained  by  the  evidence,  and  is 
fatal  to  the  claim  of  the  appellants,  that  they  have  title  by  adverse 
possession.  Code  Civ.  Proc,  §§  368-373;  Whiting  v.  Edmunds,  94 
N.  Y.  309. 

But  it  is  said  that  the  deed  to  plaintiff  was  void  under  the  statute 
that  provides  that  every  grant  of  lands  shall  be  absolutely  void, 
if  at  ^e  time  of  its  delivery  the  land  is  in  the  actual  possession  of  a 
person  claiming  under  a  title  adverse  to  the  grantor.  1  Rev.  St. 
pt.  2,  p.  739,  e.  1,  tit.  2,  §  147;  Laws  1896,  c.  547,  §  225.  This  stat 
ute,  however,  does  not  apply,  as  Ruby  Biglow  made  no  claim  under 
any  specific  title.  Arents  v.  Railroad  Co.,  156  N.  Y.  1,  50  N.  E.  422. 
The  deed  to  plaintiff  bears  date  in*ior  to  the  death  of  Ruby  Biglow, 
and,  being  witnessed,  it  is  presumed  to  have  been  delivered  at  its 
date,  although  it  was  not  acknowledged  until  afterwards.  People  v. 
Snyder,  41  N.  Y.  397,  402. 

It  is  further,  in  substance,  claimed  that,  by  reason  of  the  posses- 
sion of  appellants,  the  plaintiff  cannot  maintain  partition.  In  Wesiton 
V.  Stoddard,  137  N.  Y.  119,  33  N.  E.  62,  if  was  held  that  under  sec- 
tion 1532,  relating  to  actions  of  partition,  a  present  right  of  posses- 
sion was  sufficient,  and  that  an  adverse  possession  by  a  co-tenant, 
if  it  had  not  existed  long  enough  to  extinguish  the  plaintiff's  title, 
would  not  prevent  the  maintenance  of  the  action.  An  occupation 
by  another  than  the  owner  is  deemed  to  be  under  and  in  subordina- 
tion to  the  legal  title,  unless  there  is  an  adverse  possession  for  20 
years.  Code,  §  368.  In  the  present  case  the  referee  found  that  the 
possession  of  the  appellants  and  their  predecessor  in  interest  was 
never  adverse  to  the  title  of  the  plaintiff.  There  was  evidence  point- 
ing to  that  conclusion.    Upon  sufficient  evidence  it  was  found  that 
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the  entry  of  Rnbj  Biglow  was  as  tenant  under  John  C.  and  Joseph* 
and  it  did  not  appear  that  any  claim  by  her  or  by  apprilants  that 
they  held  or  claimed  adversely  was  ever  brought  home  to  the  knowl- 
edge of  the  plaintiff  or  her  pt^edecessors  in  interest.  Sand  v.  Gharch, 
152  N.  Y.  174,  181,  46  N.  E.  609. 

The  appellants  cannot,  we  think,  jnstly  c^Bo^ilain  of  the  form  of 
the  action  or  of  the  method  of  trial.  They  consented  to  a  refwence, 
and  cannot  now  say  that  the  case  was  not  referable.  The  provi- 
sions of  sections  1537-1543  of  the  Code  have  been  construed  to  mean 
that  all  parties  having  or  claiming  to  have  an  interest  in  real  estate 
may  be  made  parties  to  an  action  of  partition,  and  that  all  controver- 
sies as  to  the  title  may  be  disposed  of  in  the  action.  Best  v.  Zeh, 
82  Hun,  232,  31  N.  Y.  Supp.  230,  affirmed  146  N.  Y,  363,  41  N.  E. 
88;  Weston  v.  Stoddard,  supra;  1  Fiero,  Spec.  Act  (2d  Ed.)  176. 

We  find  no  valid  exertion  to  rulings  on  evidence.  The  deed  frcwn 
Joseph  Biglow  to  Murray  was  not  acknowledged,  but  there  was  a 
subscribing  witness.  He  as  well  as  the  grantor  was  dead.  The  hand- 
writing  of  each  was  proved.  This  was  sufficient  to  admit  the  deed 
in  evidence.  No  error  is  apparent  in  excluding  the  question  to  the 
witness  John  G.  Biglow, — ^whether,  in  receiving  the  deed  trom  Ange- 
lina Moore,  he  was  acting  in  the  capacity  of  executor  of  his  fath^s 
estate.    What  the  transaction  in  fact  was,  was  allowed  to  be  shown. 

No  good  reason  is  apparent  for  reversing  the  judgment,  and  it 
should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(26  Misc.  Rep.  707.) 

MUTXIGAN  V.  COXj 

(Supreme  Court,  Appellate  Term.    March  20,  1899.) 

ApPEAIi  FIU)M  MimiCtPAL  COURT. 

Under  the  charter  of  the  city  of  New  York  (section  1367),  providing 
that  an  appeal  from  a  judgment  of  the  municipal  court  may  be  taken 
to  the  supreme  court  in  the  cases  and  manner  prescribed  by  Code  Cir. 
Proc.  c.  19,  tit  8,  art.  1,  whereby  such  appeal  shall  be  heard  in  the  man- 
ner and  by  such  Justice  or  Justices  as  the  appellate  dlvlslim  in  the 
supreme  court  in  the  Judicial  department  "embracing  the  district  wherein 
the  action  is  brought  shall  direct,*'  the  department  having  Jurisdiction  of 
the  appeal  is  not  changed  by  transfer  of  the  case  for  trial  from  the 
district  of  the  municipality  in  which  the  action  was  brought 

Appeal  from  municipal  court,  borough  of  the  Bronx,  Eirst  dis- 
trict. 

Proceeding  by  Agnes  K.  M.  Mulligan,  landlord,  against  John  J. 
Cox,  tenant.  From  final  order  in  favor  of  defendant,  plaintiff  ap- 
peals.   Defendant  moves  to  dismiss  the  appeal.   .  D^iied. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDEBSLEEVE  and 
GIEGERICH,  JJ. 

Ooleman  ft  Donohue,  for  appellant. 

F.  Eder  (Maurice  Meyer,  of  counsel),  for  respondent 

GILDEBSLEEVE,  J.  A  proceeding,  entitled  as  above,  was 
brought  to  dispossess  the  tenant^  Coi^  for  failure  to  pajr  rent.    The 
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l^operty  affected  Is  situated  on  the  corner  of  3d  avenue  and  177th 
street;  and,  prior  to  the  Qreater  New  York  charter,  it  was  in  the 
jurisdiction  of  the  district  court  in  the  city  of  New  York  for  the 
Tenth  judlelal  district,  where  the  proceedings  were  dnljr  begun  in 
December,  1897.  A  trial  was  had,  decision  rendered,  appeal  taken, 
and  decision  reversed.  52  N.  Y.  Supp.  111.  In  the  meantime  the 
district  courts  had  been  abolished  by  the  new  charter,  and  the  pro- 
ceeding was  remitted  to  the  municipal  court  of  said  city  of  New 
York  for  the  Second  district  of  the  Bronx,  as  the  successor  of  the 
TeAth  district  court.  The  case  waa  again  caUed  fev  trial,  and  hap- 
pened to  come  beffffe  a  justice  disqualified  to  preside  on  account 
of  interest  in  the  matter,  and  it  was  therefore  tranetferred  bx  trial 
to  the  First  district  of  the  Bronx,  which  was  the  adjoining  district 
From  the  final  order  nsade  upon  the  trial  had  in  said  First  dis- 
trict an  appeal  was  taken  to  this  court,  and  a  motion  was  made  to 
strike  the  cause  from  the  calendar,  and  dismiss  the  appeal  It  is 
contended  by  the  respondent  that  this  appeal  is  improperly  taken, 
and  that  the  supreme  court  of  this  department  has  bo  jurisdietiQin, 
for  the  reason  that  the  appeal  rightfully  belongs  to  the  Second 
judicial  department,  county  ol  Westchester.  We  think  the  appeal 
was  prc^rly  taken,  and  shAold  be  heard  in  this  department.  The 
pfoceeding  was  brought  in  this  department,  and  necessarily  so 
brought*  for  the  reason  that  the  property  affected  is  located  within 
its  ianits.  The  prefer  appellate  tribunid  is  determined  by  the  locus 
of  the  inception  of  the  action  0€  proceeding^  and  not  by  the  place 
where  it  is  tried.  Section  1367  of  the  diarter  of  the  city  of  New 
Y'ork,  regulating  appeals  from  the  municipal  courts,  ocmtrols  this 
question.  It  iRH)videB  that  an  appeal  from  a  judgment  rendered  in 
the  municipal  court  of  the  city  of  New  York  may  be  taken  to  the 
supreme  court  in  the  cases  and  in  the  manner  prescribed  in  articles 
1  and  2  of  title  8  of  chapter  19  of  the  Code  of  Civil  Procedure. 
Such  appeal  riiall  be  heard  in  the  manner  and  by  soch  justice  or 
justices  as  the  appellate  division  of  the  supreme  court  in  the  judi- 
cial departm^it  embracing  the  district  wherein  the  action  is  btou^t 
shall  direct. 

The  motion  to  dismiss  the  appeal,  tbex^ove,  must  be  denied,  witli 
f  10  costs.    All  concur. 


(26  Misc.  Rep.  709.) 

MUI.LIGAN  T.  COX. 

(Supreme  Court,  Appellate  Ternou    MMich  20,  1809.) 

1.   JUDOMJENT— RbB  JUDICATA. 

A  final  order  of  a  municipal  court  justice  In  proceedings  to  recover 
poisestlon  of  leased  premises,  holdiqg  the  rebatlon  ei  landlord  and  tenant 
to  exist  between  tlie  parties,  does  not  establish  &nc\k  relation,  the  Justice 
having  lost  Jurisdiction  by  failure  to  render  his  decision  within  eight 
days  after  submission  of  the  case  for  his  decision. 
S.  LsAss— Br  LiFB  Tbnavt. 

Title  of  a  leasee  from  a  life  tenant  ceases  on  death  of  the  life  tenant. 

Appeal  from  munici^  court,  borough  of  the  Bronx,  First  district. 

Digitized  by  VjOOQIC 


798  56  NEW  YORK  SUPPLEMENT  (Sap.   Ot. 

and  90  New  York  State  Reporter. 

Proceeding  by  Agnes  K.  M.  Mulligan,  landlord,  against  John  J. 
Cox,  tenant.  From  a  final  order  in  favor  of  Cox,  Mulligan  appeals. 
AiBrmed. 

Argued  before  BEEEMAN,  P.  J.,  and  GILDEBSLEEVE  and  GIE- 
GERICH,  J  J. 

Coleman  &  Donohue,  for  appellant 

F.  Eder  (M.  Mejer,  of  counsel),  for  respondent. 

GILDEKSLEEVE,  J.  This  proceeding  was  instituted  to  recover 
the  possession  of  the  demised  premises  for  nonpayment  of  rent  claimed 
to  be  due  on  December  1, 1897,  under  a  lease  wMch  is  set  forth  in  the 
petition.  The  tenant,  Cox,  interposed  an  answar,  in  which  he  denied 
the  allegations  of  the  petition,  and  set  up  a  further  defense  tending  to 
show  that  one  Charles  Barson,  Sr.,  died  on  the  2d  day  of  October,  1897, 
and  that  upon  his  death  all  the  right,  title,  and  interest  of  the  land- 
lord, Mulligan,  came  to  an  end,  and  that  since  the  decease  ot  said 
Barson  the  said  landlord.  Mulligan,  ceased  to  have  any  interest,  right, 
or  title  in  the  property,  or  in  the  possession  of  the  same;  and  that 
he,  the  tenant,  was  then,  and  has  been  since  the  decease  of  said 
Barson,  in  possession  of  the  premises  under  the  consent,  permission, 
and  license  of  certain  persons,  whom  he  mentions,  and  who,  as  he 
claims,  became  entitled  to  the  possession  of  the  property  as  rever- 
sioners upon  the  death  of  said  Barson.  The  tenant  sets  forth  a 
statement  of  the  facts  in  his  answer,  from  which  it  appears  that  the 
interest  of  Mulligan  was  itself  a  leasehold  one,  derived  from  said 
Barson,  who  was  himself  a  life  tenant  of  the  property,  and  conse- 
quently that  Mulligan's  lease  ceased  upon  the  death  of  Barson,  when 
^e  possessory  right  to  the  property  free  from  demise  passed  to  those 
who  were  entitled  to  the  fee.  Prior  to  the  conuneneement  of  this 
proceeding,  and  in  October,  1897,  summary  proceedings  were  insti- 
tuted by  Mulligan  against  Cox  for  the  recovery  of  the  premises  in 
question,  on  the  ground  that  the  latter  was  holding  over  after  a  de- 
fault in  the  payment  of  one  month's  rent,  which,  according  to  the 
terms  of  the  lease,  became  due,  in  advance,  on  the  Ist  day  of  October. 
The  petition  in  those  proceedings  was  in  the  usual  form.  An  answer 
was  interposed  by  Cox,  in  which,  among  other  things,  he  set  up  that 
the  lease  had  terminated  by  reason  of  Barson's  death.  A  trial  was 
had,  which,  on  October  21,  1897,  resulted  in  a  decision  in  favor  of 
Mulligan,  awarding  to  Mulligan  the  delivery  of  the  premises.  The 
issue  of  a  warrant,  however,  was  stayed  by  the  payment  of  the  rent. 
No  claim,  so  far  as  appears  from  anything  before  us,  was  made  for 
the  November  rent,  which  Oox  swears  he  has  not  paid;  but  this  pro- 
ceeding was  brought,  as  we  have  said,  by  reason  of  Cox's  default  in 
paying  the  December  rent.  There  have  been  two  trials,  and  we  are 
now  called  upon  to  review  the  appeal  taken  by  Mulligan  from  the 
final  order  made  upon  the  second  trial  in  favor  of  Cox. 

On  the  first  trial  of  this  proceeding,  the  record  of  the  October  trial, 
above  referred  to,  was  put  in  evidence,  and  the  landlord.  Mulligan, 
urged  the  doctrine  of  res  adjudicata.  The  justice,  however,  gave 
judgment  for  the  tenant,  and  dismissed  the  proceeding.     An  ai^eal 
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was  taken  to  this  court,  where  the  judgment  was  reversed,  on  the 
ground  that  the  adjudication  in  the  former  proceedings  conclusivel.^ 
established  the  continuance  of  the  relation  of  landlord  and  tenant 
between  the  parties,  and  that,  as  no  change  of  conditions  since  it  was 
rendered  was  shown,  the  landlord  was  entitled  to  a  final  order.  Ser 
Mulligan  v.  Cox,  23  Misc.  Rep.  695,  52  N.  Y.  Supp.  Ill,  opinion  per 
curiam.  The  case  went  back  for  another  trial,  and  again  the  pro 
ceedings  were  dismissed,  as  we  have  above  stated.  The  justice  af 
signed  the  following  reasons  for  his  decision,  viz.: 

**The  lease  from  Barson  to  Mulligan,  being  dependent  upon  a  life  tenancy 
terminated  upon  the  2d  day  of  October,  1897,  with  the  death  of  Barson 
Tlie  relationship  of  landlord  and  tenant  was  not  established  by  the  decision 
of  Judge  McCrea  [the  justice  before  whom  the  October  case  was  tried], 
owing  to  the  said  Justice  having  lost  jurisdiction  of  the  proceeding  by  reason 
(tf  his  faUure  to  render  his  decision  within  eight  days  after  the  submissioi 
of  the  case  for  his  consideration.  The  testimony  In  support  of  this  conten 
tion  is  not  disputed,  and  it  is  clearly  shown  that,  while  the  only  hearing  1e 
the  proceedings  was  held  on  the  21st  of  October,  the  justice's  decision  hao 
not  been  communicated  to  the  clerk  as  late  as  November  4th,  nor  was  thert 
any  stipulation  entered  into  extending  the  justice's  time  in  which  to  rende: 
his  decision.  The  lease,  therefore,  having  terminated,  both  by  law  and  by  tht 
agreement  contained  in  said  lease,  the  relationship  of  landlord  aad  tenant, 
as  between  Mulligan  and  Cox,  had  terminated;  and,  according  to  the  evidence 
submitted,  possession  of  said  premises  cannot  be  given  to  Agnes  K.  M. 
MuUigan,  but  is  subject  to  the  direction  of  the  heirs  of  the  wife  of  said 
.Barson." 

In  our  disposition  of  the  first  appeal  herein  (Mulligan  v.  Cox,  supra), 
we  assumed  that  the  final  order  in  the  proceeding  to  recover  posses- 
sion for  nonpayment  of  rent  due  October  1,  1897,  was  a  regular  and 
valid  adjudication,  as  the  record  of  the  October  case  was  received 
without  objection  ujwn  the  first  trial.  Upon  the  second  trial,  which 
we  are  now  reviewing,  the  justice  hdd,  upon  sufficient  testimony^ 
that  the  justice  who  heard  the  proceeding  in  October,  1897,  lost  juris- 
diction by  reason  of  his  failure  to  render  his  decision  within  eight 
days  after  the  submission  of  the  case  for  his  consideration,  Tlie 
ground,  therrfore,  upon  which  we  rested  the  foimer  reversal  falls,  and 
we  are  now  called  upon  to  determine  the  merits  of  the  controversy. 
Barson  was  only  a  life  tenant,  and  could  not  give  a  lease  for  a  longer 
period  than  the  termination  of  his  own  estate.  The  rent  here 
claimed  is  for  the  mcmth  of  December,  or  two  months  after  the  death 
of  Barson.  The  evidence  offered  in  the  case  at  bar,  as  we  have  seen, 
\b  sufQcient  to  sustain  the  justice  in  finding  as  a  fact  the  life  tenancy 
of  Barson,  and  consequently  Mulligan  cannot  be  restored  to  the  pos- 
session of  the  premises,  as  her  title  died  with  Barson,  and  the  title  to 
the  premises  has  passed  into  other  hands.  Since  October  2d,  Cox 
has  held  under  a  lease  from  the  children  of  Barson. 

From  a  consideration  of  the  whole  case,  we  are  of  opinion  that  the 
final  order  should  be  affirmed,  with  costs.     All  concur. 
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RASCHBN  V.  NORTON. 
(Supireme  Court,  Appellate  Term.    March  20,  1880.) 

CompUULt  for  iajary  to  plaintiff's  dress  Is  iznpropCEly  dismisoed*  ber 
testimony,  corroborated  by  two  disinterested  witnesses,  showing  it  caught 
on  a  protruding  nail  in  a  footbridge  which  defendant  had  constmcted 
over  a  trench  in  a  street  in  which  he  was  laying  a  pipe,  and  that  the 
nail  was  noi  sufficiently  prominent  to  attract  the  attention  of  an  ord!- 
narUy  prudent  and  careful  person,  and  that  she  did  not  see  It,  and  the 
only  other  evidence  being  the  testimony  of  defendant's  en^iloygs,  who 
practically  confined  themselves  to  the  statement  that  they  did  not  observe 
any  nails. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  ^strict 
Action  by  Henrietta  Easchen  against  William  Norton.     From  a 

judgment  dismiasing  the  complaint,  plaintiff  appeals.     Beveraed. 
Argued  before  BEEKMAN,  P.  J.,  and  GILDEKSLEEVE  and  GIE- 

GERIGH,  JJ. 

Babe  &  Kellar,  for  appelant. 
John  CKCkHmell,  for  respondent 

PER  CUKFAM.  The  complaint  was  dismissed  at  tbe  close  of  the 
defendant's  case.  The  evidence  offered  by  the  plaintiff  established 
the  following  state  of  facts,  viz.:  The  defendant  was  engaged  in 
laying  a  {meumatic  tube  or  pipe  on  Fourth  avenue.  Trencher  were 
dug  in  tbe  street  for  that  purpose,  and  footbridgea  were  used  in  cross- 
ing these  trenches.  On  or  about  January  28,  1898,  tbe  plaintUE 
walked  across  one  of  these  footbridges.  Her  skirt  was  caught  upon 
nails  which  protruded  from  some  plank  or  board  used  by  defendant 
in  or  about  the  bridge,  and  a  hole  was  thereby  torn  in  her  skirt,  and 
the  skirt  became,  in  consequence  thereof,  useless  to  the  plaintiff,  and 
she  was  thereby  damaged  to  the  extent  of  $50.  These  nails  were  not 
sufficiently  prominent  to  attract  the  attention  of  an  ordinarily  pru- 
dent and  careful  person  crossing  the  bridge,  and  the  plaintiff,  not 
seeing  the  nails,  and  relying  upon  a  presumption  that  defendant  had 
provided  a  suitable  bridge  for  the  pubUc  to  cross  over  the  said  trenches 
so  dug  by  defendant,  walked  over  the  bridge,  and  thus  met  the  injury 
of  which  she  complains.  The  plaintiff  is  corroborated  by  two  ladies, 
who  appear  to  be  perfectly  disinterested  witnesses^  one  of  whom 
crossed  the  bridge  just  before  plaintiff,  and  the  other  just  after  her. 
The  witnesses  for  the  defendant  are  his  own  employ^  who  have  eyery 
interest  to  exculpate  themselves  from  any  imputation  of  negligence. 
Their  testimony  should  therefore  have  been  critically  scrutinised  and 
received  with  caution.  Bee  Volkmar  v.  Railway  Co.,  1^  N.  Y.  422, 
31  N.  E.  870.  Their  evidence,  moreover,  is  purely  el  a  neg;ative 
character,  as  they  practically  confine  themselves  to  tbe  statement  that 
they  did  not  observe  the  nails,  while  it  does  not  satisfactorily  appear 
that  they  made  any  very  close  examination  of  the  bridge  in  question 
We  are  of  the  opinion  that  the  judgment  is  against  the  weight  of  evi- 
dence, and  should  not  stand. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 
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MINER  V.  EDISON  BLBOTRIO  ILLUMINATING  CO. 

(Supreme  Conrt,  Appellate  Term.    March  20,  1889.) 

Appeal— Eyidri«cb~  Record. 

Though  there  Is  no  statemoit  in  the  case,  as  settled,  that  it  contains 
all  the  evidence,  defendant  is  entitled  on  appeal  to  consideration  of  his 
exception  to  the  denial  of  his  motion  at  close  of  plaintiff's  ease  to  dismiss 
the  complaint;  the  exception  being  notice  to  plaintiff,  requiring  him  to 
add  to  the  case  by  amendment  any  proof  necessary  to  rastain  the  ruling. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Henry  C.  Miner  against  the  Edison  Electric  Illuminat- 
ing Company.  From  an  order  of  the  general  term  reversing  a  judg- 
ment for  plaintiff,  and  directing  a  judgment  for  new  trial  (50  N.  Y. 
Snpp.  218),  plaintiff  appeals.     Affirmed. 

Argued  before  BEEKMAN,  P.  J.,  and  QILDERSLEEVE  and 
QIEGERICH,  JJ. 

Benjamin  Steinhardt,  for  appellant 
E.  C.  Waterbary,  for  respondent. 

FEB  CXJRIAM.  After  a  careful  consideration  of  the  evidence 
in  the  case,  and  the  brief  submitted  by  the  counsel  for  the  appellant 
in  support  of  his  appeal,  we  are  of  the  opinion  that  the  order  of 
the  general  term  of  the  city  court,  directing  a  new  trial,  waA  right. 
Assuming  that  the  employes  of  the  defendant  undertook  to  make 
the  contract  sued  on,  there  is  no  evidence  in  the  case  which  is  suffi- 
cient to  support  the  conclusion  that  they  had  any  authority  from 
the  defendant  to  bind  it  in  the  matter.  The  contention  that  there 
waa  a  subsequent  ratification  by  the  defendant  is  equally  without 
reasonable  support. 

There  was  no  statement  in  the  case,  as  settled,  that  it  contained 
all  of  the  evidence;  and  the  appellant  maintains  that  for  that  rea- 
son the  exertion  to  the  denial  by  the  trial  court  of  the  motion  to 
dismiss  the  complaint  at  the  close  of  the  plaintiff's  case  cannot  be 
considered,  because  evidence  may  have  been  given,  which  was  omit- 
ted on  the  settlement,  mending  the  plaintiff's  case,. and  that,  by 
reason  of  the  absence  of  the  statement  that  all  the  evidence  waa 
before  the  appellate  court,  there  is  an  uncertainty  upon  the  subject 
which  is  fatal  to  the  consideration  of  the  exception.  The  position 
is  untenable.  The  precise  point  was  raised  in  the  case  of  Wynne 
V.  Haight,  27  App.  Div.  7,  50  N.  Y.  Supp.  187,  and  was  disposed  of 
contrary  to  the  appellant's  contention;  the  court  holding  that  an 
exception  to  the  denial  of  such  a  motion  at  the  close  of  the  plain- 
tiff's case  is  notice  to  him  of  an  intention  on  the  part  of  the  defendant 
to  raise  the  question  of  the  sufficiency  of  the  plaintiff's  proof,  and 
impress  upon  the  latter  the  responsibility  of  adding  to  the  case  by 
amendment  any  proof  which  may  be  necessary  to  sustain  the  ruling 
made  upon  the  trial. 

The  order  appealed  from  must  therefore  be  affirmed,  and,  under 
the  stipulation  of  the  appellant  in  that  event,  judgment  absolute 
must  be  rendered  against  him. 
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Judgment  and  order  affirmed,  with  costs,  and  judgment  absolute 
directed  for  the  defendant  upon  the  plaintiff'B  stipulation. 

GILDERSLEEVE,  J.,  not  voting. 

CJt;  M  isc.  Rep.  168.) 


PEOPLE  ▼.  MOORB. 
(Supreme  Court,  Special  Term,  New  York  County.    January,  VSM} 

I.  CiUHiNAL  Law— BviDGKCB— Arrest. 

In  a  criminal  prosecution,  CTidence  that  defendant  assaulted  the  arrest- 
ing officer  is  competent. 

a  Same— Remarks  of  Court— Error  Cured. 

Evidence  being  offered  to  show  that  defendant  assaulted  the  arresting 
officer,  defendant  objected  to  any  evidence  of  an  independent  offense. 
In  overruling  the  objection,  the  court  observed  that.  If  any  of  the  evi- 
dence should  disclose  an  offense  different  from  that  charged,  the  Jury 
should  disregard  It,  but  that  the  Jury  might  take  the  evidence  for  its 
value  as  bearing  on  the  case.  The  Jury  were  afterwards  instructed  to 
disregard  any  evidence  of  an  assault  on  the  officer,  and  not  to  aUow  it 
to  prejudice  them.  Hdd,  that  the  first  statements  of  the  court  were  not 
prejudicial. 

8.  Same-Appeal— Harmless  Error 

In  answer  to  a  question  intended  to  show  that  a  defendant  charged  with 
robbery  was  guilty  of  bigamy,  witness  stated  that  defendant  was  the 
husband  of  witness*  daughter.  The  court,  on  objection,  ordered  the 
answer  stricken  out,  and  instructed  the  Jury  to  disregard  it  The  Case 
was  not  doubtful.    Hdd,  that  the  answer  was  harmless. 

i.  Sams— Credibility  op  Witnesses— iHSTRUcrrioKs. 

The  court  charged  that  the  Jury  were  the  sole  Judges  of  what  facts 
were  proven,  and.  in  commenting  on  testimony  of  particular  state's  wit- 
nesses, charged  that  the  Jury  were  the  sole  Judges  of  the  credibility  of 
the  witnesses,  and  might  consider  that  their  testimony  was  uncontra- 
dicted, but  that  even  then  it  need  not  be  accepted  as  true.  Hdd,  that 
it  was  not  error  as  laying  stress  on  the  fact  that  the  particular  witnesses 
were  not  contradicted. 

6.  Ihdictment— Joinder  of  Counts— Election. 

Where  an  Indictment  charges  a  robbery  in  three  counts,— first,  whfle 
armed;  second,  by  aid  of  an  accomplice;  and,  third,  by  an  assault,— the 
prosecuting  attorney  need  not  elect  under  whic^  count  to  submit  the  case. 

William  A.'E.  Moore  was  indicted  for  robbery,  and  applies  for  a 
certificate  of  reasonable  doubt.     Denied. 

The  indictment  charged  the  offense  in  three  counts:  First,  while 
armed  with  a  dangerous  weapon;  second,  by  the  aid  of  an  accomplice; 
and,  third,  by  an  assault  and  the  infliction  of  grievous  bodily  harm. 

Abraham  Levy,  for  petitioner. 

Asa  Bird,  Gardiner,  Dist.  Atty.,  and  John  F.  Mclntyre,  Asst.  Dist. 
Atty.,  for  the  People. 

NASH,  J.  Application  for  certificate  of  reasonable  doubt.  The 
first  ground  of  error  assigned  as  a  reason  why  a  stay  should  be 
granted  is  that  the  court  permitted  evidence  to  be  introduced  estab* 
lishing  the  commission  of  a  separate  and  distinct  felony  by  the  defend- 
ant, namely,  an  assault  committed  by  the  defendant  upon  the  officer 
making  the  arrest.     The  conduct  of  the  accused  at  the  time  of  arrest 
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is  a  proper  matter  of  inquiry  always.  In  this  instance  the  defendant 
partly  opened  the  door  of  his  room  with  a  loaded  revolver  in  his  hand, 
and,  upon  the  attempt  of  the  officer  to  enter,  assaulted  him,  striking 
liim  on  the  head  with  the  pistol,  inflicting  a  severe  wound,  and  the  as- 
sault was  continued  after  the  officer  informed  the  d^endant  that  be 
was  a  policeman.  It  was  competent  to  give  these  circumstances  in 
evidence.  The  defendant's  counsel  seasonably  objected  to  any  evi- 
dence tending  to  show  an  independent  offense.  The  court,  in  over- 
ruling the  objection,  stated  that  if,  in  the  course  of  the  witness'  testi- 
mony, there  should  be  disclosed  any  evidence  tending  to  establish  an- 
other and  different  criminal  act  from  that  which  the  def^Mlant  is  on 
trial  for,  the  jury  will  disregard  it,  adding  that  the  jury  might  take 
the  evidence  for  what  it  was  worth  in  its  bearing  upon  the  case. 
After  this  observation  made  by  the  court,  the  evidence  was  given, 
under  objection  and  exception,  and  the  incident  as  to  the  reception 
of  the  evidence  closed. 

It  is  urged  that  the  court  instructed  the  jury  correctly  and  incor- 
rectly, and  therefore  it  was  misleading  and  prejudicial  to  the  defend- 
ant. It  will  be  observed  that  the  observations  of  the  court  were  made 
before  the  reception  of  the  evidence.  In  the  charge,  however,  the 
jury  were  unqualifiedly  instructed  by  the  court  that,  in  so  far  as 
the  testimony  given  might  tend  to  show  that  the  defendant  committed 
an  assatdt  upon  the  officer  arresting  him,  it  had  nothing  at  all  to  do 
with  the  case;  that  the  jur^-  were  to  disregard  it,  and  not  to  allow  it 
to  prejudice  them  against  him. 

A  further  ground  urged  is  that  prejudicial  error  was  committed  in 
Introducing  tiie  evidence  of  Margaret  Gaw,  and  the  fact  elicited  that 
her  daughter  was  the  wife  of  the  defendant.  The  witness  Margaret 
Oaw  was  called  to  identify  a  paper  as  in  the  handwriting  of  the  de- 
fendanty  which  was  marked  for  identification.  6he  was  then  asked, 
-^Is  the  defendant  at  the  bar  the  husband  of  your  daughter?"  And 
she  replied,  **Yes,  sir."  The  defendant's  counsel  then  objected.  The 
objection  was  sustained,  and  the  court  ordered  the  answer  stricken 
out,  and,  xxpom  being  asked  if  the  court  would  ^^instruct  the  jury  to  dis- 
regard it,'*  the  court  replied,  **I  will;  I  so  instruct  the  jury."  The 
answer  of  the  witness  did  not  amount  to  proof  of  the  fact  that  the 
defendant  was  a  bigamist,  and,  besides,  it  was  made  harmless  by  di- 
rection of  the  court.  As  to  both  of  these  matters  affecting  the  char- 
acter of  the  defendant,  it  cannot  be  presumed  that  either  of  them  had 
any  influence  upon  the  jury  in  rendering  their  verdict.  They  could 
not  be  regarded  of  any  serious  moment,  unless  the  case  were'  a  close 
or  doubtful  one  upon  the  evidence. 

The  further  ground  of  error  assigned  is  that  the  charge  of  the  court 
passed  the  line  which  marks  the  limit  of  judicial  functions.  The 
charge  is  characterized  as  an  eloquent  sunmiing  up  in  behalf  of  the 
prosecution  and  the  marshaling  of  the  salient  facts  favorable  to  the 
prosecution,  but  particularized  only  in  this:  that,  in  referring  to  the 
testimony  of  Detective  Sergeant  McNaught,  the  court  laid  stress  upon 
the  fact  that  the  jury  should  consider  "that  there  has  been  no  contra- 
diction of  his  testimony,"  and  that  the  court  committed  the  same 
error  by  singling  out  a  material  portion  of  the  testimony  of  Mah<Hi  as 
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uncontradicted  and  nnimpeached.  After  a  careful  reading  of  the 
charge,  my  conclnsion  is  that  no  error  was  committed,  and  that  the 
criticisms  of  counsel  upon  the  charge  oif  the  court  are  unwarranted. 
The  diarge  was  a  clear,  able,  and  impartial  presentation  to  the  jury 
of  the  law  applicable  to  the  case,  and  of  the  rules  of  evidence  which 
they  were  to  observe  in  their  consideration  of  it.  The  jury  were  told 
that,  upon  all  questions  touching  the  credibility  of  the  witnesses,  they 
wfere  the  exclusive  judges;  that  they  were  to  bear  in  mind  that,  in 
stating  the  matters  as  to  which  evidence  had  been  given,  the  court  was 
not  assuming  that  the  facts  were  proved.  In  the  course  of  the  charge 
the  learned  recorder  said: 

"I  am  simply  going  oyer  the  points  of  the  testimony  which  I  tell  you  Is 
simply  necessary  for  you  to  bear  In  mind  In  order  that  you  may  render  a 
Just  and  true  yerdlct  In  the  case.  Whether  these  matters  have  been  i^oven 
or  not,  as  I  have  before  told  you,  is  for  you  to  determine,  and  wUl  bear  that 
In  mind  all  through  my  charge." 

It  cannot  be  said  that  any  particular  stress  was  laid  upon  the  fact 
that  McNaught  was  not  contradicted.  The  reference  to  the  fact 
was  perfectly  proper.     The  court  said: 

'The  witness  McNaught  was  a  detective  sergeant  at  the  time  and  Is  yet 
From  bis  appearance  upon  the  witness  stand,  his  manner  of  testifying,  and 
all  the  surrounding  circumstances,  you  are  to  judge  of  his  credibility;  and. 
In  forming  a  Judgment  upon  that  point,  you  may  consider  that  there  has  been 
no  contradiction  of  his  testimony." 

In  referring  to  the  testimony  of  Mahon,  the  court  said  that  Mabon, 
the  woman  Fayne  Mowe,  and  the  defendant  were  the  only  persons  in 
the  room  at  the  time  the  occurrences  rdated  by  Mahon  took  place, 
and  as  to  which  he  was  the  only  witness  who  had  testified,  and  he  had 
not  been  contradicted. 

*'Hls  testimony,*'  the  court  said,  "is  before  you,  undisputed  and  uncontra- 
dicted, and  he  has  sworn  to  what  took  place  in  that  room.  Now,  to  belteTe 
him  or  not  to  believe  him  is  whoUy  within  your  province." 

Subsequentiy,  in  his  charge,  the  court  said:    ■ 

*'I  have  told  you,  gentlemen,  that  the  question  of  the  credibility  of  wit- 
nesses Is  one  exduslTely  for  your  determination.  That  question  la  one  of 
fact.  Even  though  a  witness'  testimony  be  uncontradicted,  you  are  not  bound 
to  accept  his  testimony  as  true,  because  you  may  form  a  Judgment  of  a  wit- 
ness, and  determine  whether  he  was  teUing  the  truth  or  not  from  his  manner 
and  from  the  surrounding  circumstances;  and  you  can  Judge  of  his  motive. 
If  any,  whether  he  is  actuated  by  a 'motive  to  testify  untruly  or  truly.  Ton 
are  to  determine  the  motives  as  well  as  the  weight  of  the  testimony  of  a  wit- 
ness." 

The  motion  to  require  the  district  attorney  to  dect  under  which 
count  of  the  iodictment  he  intended  to  submit  the  case  was  properly 
denied.  The  rights  of  the  defendant  throughout  the  conduct  ot  the 
trial,  including  the  charge  of  the  court,  seem  to  have  been  moat  care- 
fully protected.  I  am  unable  to  find  that  there  was  any  error  com- 
mitted upon  the  trial  which  will  warrant  the  granting  of  a  certificate 
4>f  reasonable  doubt. 

Application  denied. 
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(26  Misc.  Rep.  143.) 

McLOUGHLIN  et  aL  ▼.  BIBBBR  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1889.) 

1.  RiGRT  or  Appbarangb— Partnxhshif— Intbbxst. 

The  fact  that  a  partner  named  as  defendant  In  an  action  on  a  partner* 
Bhip  debt,  but  not  served  with  a  summons,  has  made  a  general  assign- 
ment for  creditors,  and  has  been  adjudged  a  banlcrupt,  does  not  show 
that  he  has  no  interest  in  the  action,  so  that  he  may  not  appear  therein^ 
under  (3ode  Civ.  Proc.  I  1988,  providing  that  Judgment  in  form  against 
co-partners  for  a  Joint  liability  can  be  enforced,  as  to  a  partner  not  served 
with  a  summons,  only  by  resort  to  the  partnership  property,  since  the 
partnership  property  may  exceed  his  debts. 

9l  Samb— Objbctioks  bt  Plaintiff. 

Under  Code  Olv.  Proc.  9  424,  declaring  the  voluntary  appearance  ot  a 
defendant  eQulvalent  to  peraonal  service  of  a  summonsv  one  named  aa 

a  Joint  defendant,  but  not  served  with  process,  may  serve  notice  of  ap> 
pearance  against  plaintiff's  objection. 

&   SaICB— DlSCBBTIOW  OF  CoURT.  ^  ^        .      *. 

Code  Civ.  Proc.  I  1932,  providing  that,  in  an  action  wherein  the  com- 
plaint demands  Judgment  against  defendants  Jointly  indebted.  If  the 
summons  ia  served  on  one  or  more,  and  not  on  aU,  of  the  defendants, 
plaintiff  may  proceed  against  the  defendants  served,  unless  the  court 
••otherwise  dhrects,"  when  read  in  connection  with  section  424,  declaring 
a  voluntary  appearance  of  a  defendant  equivalent  to  personal  service  of 
a  summons,  does  not  give  the  court  discretion  to  authorize  procedure 
against  those  defendants  alone  who  have  been  served,  but  merely  to  for- 
bid plaintiff  to  proceed  against  the  defendanU  not  served. 

Action  by  John  McLoughlin  and  other's  against  Joseph  Bieber 
and  others.  Motion  by  defendant  Joseph  Bieber,  upon  whom  no 
service  of  summons  had  been  made,  that  plaintiffs'  attorney  be  com- 
pelled to  receive  notice  of  his  appearance.     Granted. 

Ik  L.  Van  Allen,  for  the  motion. 
Bounds  &  Dillingham,  opposed. 

SCOTT,  J.  The  plaintiffs  sue  these  defendants  for  a  co-partner- 
sliip  debt,  asking  judgment  against  all  of  them.  The  sunmions  and 
eomplaint  was  served  only  upon  Leopold  Bieber,  who  duly  answered; 
and  the  cause  was  noticed  for  trial  and  placed  upon  the  calendar, 
and  subsequently  moved  onto  the  preferred  calendar.  No  attempt 
was  made  to  serve  either  of  the  other  defendants,  but,  on  January 
5th  of  the  present  year,  one  of  them,  Joseph  Bieber,  caused  a  notice 
of  appearance  and  demand  to  be  served  on  the  plaintiffs'  attorneys, 
who  on  the  following  day  returned  it,  with  the  statement  that  they 
did  so  because  the  defendant  Joseph  Bieber  had  no  interest  in  the 
suit,  had  not  been  served  therein,  and  had  no  right  to  appear  there- 
in. On  the  following  day  the  notice  of  api>earance  and  demand  was 
again  served  upon  plaintiffs'  attorneys,  and  was  again  returned  by 
them,  with  a  reiteration  of  their  former  reasons  for  so  doing,  and 
the  statement  of  the  additional  reason  that  the  action  was  already 
at  issue  as  to  Leopold  Bieber,  and  upon  the  calendar  for  trial.  The 
defendant  Joseph  Bieber  now  moves  that  the  plaintiffs'  attorneys 
be  compelled  to  receive  the  notice  of  appearance.  This  motion  is 
opposed  by  a  statement  of  the  following  facts:    The  goods,  for  the 
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value  of  which  the  action  is  brought,  were  sold  to  defendants,  who 
were  then  co-partners  in  business,  between  March  and  December, 

1897.  On  January  1,  1898,  the  co-partnership,  composed  of  all  the 
defendants,  was  dissolved,  and  a  new  co-partnarship  formed,  con- 
sisting of  Joseph  Bieber  and  Jacob  Qreenwald,  who  in  February, 

1898,  made  and  delivered  to  the  plaintiff,  as  collateral  security  for 
the  debt  of  the  former  firm,  certain  promissory  notes,  upon  which  a 
judgment  was  subsequently  recovered  by  default  against  Joseph 
Bieber  and  Qreenwald.  Plaintiffs  further  show  that  their  object  in 
bringing  this  action  and  serving  only  Leopold  Bieber  is  in  order  that 
they  may  obtain  a  personal  judgment  against  him  for  the  amount 
of  their  claim,  and  they  explain  their  statement  that  Joseph  Bieber 
has  no  interest  in  the  action  by  reference  to  section  1933  of  the  Code 
of  Civil  Procedure^  under  which  a  judgment  in  form  against  co-part- 
ners for  a  joint  liability  can  be  enforced,  as  to  a  partner  not  served 
with  a  summons,  only  by  resort  to  the  partnership  property;  and 
they  aver  that  there  is  no  partnership  property  in  which  Joseph 
Bieber  has  any  interest,  because  he  made  a  general  assignment  for 
the  benefit  of  his  creditors  on  July  11,  1898,  and  that  afterwards, 
and  on  January  14,  1899,  as  a  result  of  proceedings  instituted  by 
plaintiffs,  he  was  adjudicated  a  bankrupt  in  the  United  States  dis- 
trict court,  and  that  an  investigation  of  his  assets  and  liabilities  in- 
dicates that  his  estate  will  not  pay  more  than  25  cents  on  the  dollar. 
They  further  show  that,  under  the  bankruptcy  act,  suits  against 
bankrupts  may  be  stayed,  and  express  the  fear  that,  if  Joseph  Bieber 
be  allowed  to  appear  in  this  action,  it  may  be  thus  stayed,  and  that 
ultimately  they  may  be  unable  to  collect  the  amount  of  their  claim 
from  Leopold  Bieber,  who,  as  they  assert,  is  the  only  solvent  debtor. 
It  will  be  seen  that  these  facts  hardly  show  that  Joseph  Bieber  can 
under  no  circumstance  be  affected  by  the  judgment;  for  it  is  possi- 
ble, though  perhaps  highly  improbable,  that,  notwithstanding  his 
assignment  and  subsequent  bankruptcy,  the  partnership  property 
may  prove  to  be  more  than  equal  to  the  amount  of  his  debts.  At 
the  same  time,  if  I  believed  that  I  had  any  discretion  in  the  matter. 
I  should  be  inclined  to  deny  the  defendant's  motion,  unless  it  were 
made  to  appear  that  Leopold  Bieber  was  not  likely  to  make  an  hon- 
est defense  to  the  action,  which  does  not  appear,  and  of  which  there 
is  no  suggestion  in  the  motion  papers.  Neither  party  has  cited  any 
authorities  bearing  upon  the  right  of  a  defendant  not  served  with 
a  sununons  to  voluntarily  appear.  The  question  has,  however, 
arisen  before,  and  has  been  decided  by  two  able  and  careful  judges. 
In  Higgins  v.  Freeman,  2  Duer,  650,  the  question  came  before  Judge 
Bosworth,  who  said: 

**I  think  the  plaintiff  Is  wrong  In  the  positioiL  that  a  person  named  as  de- 
fendant, and  against  whom  personally  a  judgment  Is  prayed,  has  no  right 
to  appear  and  answer  until  he  has  been  served  with  a  summons.  The  Code 
declares  the  voluntary  appearance  of  a  defendant  equivalent  to  a  personal 
service  of  a  summons  on  him.  This  assumes  that  he  has  a  right  to  appear. 
It  subjects  him  to  the  same  liabilities  as  if  personally  served  with  process, 
and  it  would  be  a  strange  construction  of  this  part  of  the  Code  that  should 
hold  that  he  did  not  thereupon  acquire  all  the  rights  of  a  party  actually 
served," 
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The  reporter  states,  in  a  note  on  page  607,  that  all  the  cases  of 
practice  rexK)rted,  of  which  this  was  one,  were  decided  with  the  sane- 
|ion  of  two,  at  least,  and  nearly  all  with  that  of  three  or  more,  of 
the  justices  of  the  supreme  court,  as  it  was  constituted  in  1853;  so 
that  the  decision  of  Judge  Bosworth  stands  for  something  more  than 
the  opinion  of  a  single  judge.  The  question  came  up  again  in  1859, 
before  Judge  Ingraham,  in  Wellington  y.  Claason,  9  Abb.  Prac.  175, 
and  he  expressed  his  entire  concurrence  with  the  opinion  of  Judge 
Bosworth;  holding  that  under  the  Code,  as  well  as  under  the  former 
practice,  where  several  defendants  were  included  in  an  action  on 
contract,  any  one  not  served  might,  against  the  plaintiff's  objection, 
enter  a  voluntary  appearance.  These  decisions  were  made  under  the 
last  sentence  of  section  139  of  the  Code  of  Procedure,  which  has 
been  copied  into  the  Code  of  Civil  Procedure  as  section  424,  and 
are,  in  my  opinion,  decisive  of  the  present  motion.  The  plaintiffs 
appeal  to  section  1932  of  the  Code  as  affording  a  discretionary  power 
to  the  court  to  deny  this  motion.  I  do  not  so  construe  it.  That 
section  provides  that: 

*'In  an  action,  wherein  the  complaint  demands  Judgment  for  a  sum  of  money 
against  two  or  more  defendants,  alleged  to  be  jointly  indebted  upon  contract 
If  tbe  summons  is  served  upon  one  or  more,  but  not  upon  all  of  the  defendants. 
The  plaintiff  may  proceed  against  the  defendant  or  defendants,  upon  whom 
It  Is  served,  unless  the  court  otherwise  directs." 

This  section  must  be  read  in  the  light  of  section  424,  which  pro- 
vides  that  "the  voluntary  appearance  of  a  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him";  so  that  what  section 
1932  really  provides  is  that,  in  a  case  therein  provided  for,  a  plain- 
tiff may  proceed  against  a  defendant  or  defendants  upon  whom  the 
summons  has  been  served,  or  who  have  voluntarily  appeared,  and 
the  power  reserved  to  the  court  is  not  to  authorize  procedure  against 
those  defendants  alone  who  have  been  served  with  summons;  for 
the  section  itself  does  that,  in  the  absence  of  any  direction  from  the 
court  What  is  really  reserved  to  the  court  is  the  power  to  "other- 
wise direct";  that  is,  when  justice  so  requires,  to  forbid  the  plaintiff 
ro  proceed  against  those  defendants  upon  whom  alone  he  had  seen 
fit  to  make  service. 

The  motion  must  be  granted,  with  (10  costs. 

Motion  granted,  with  |10  costs. 


(26  Misc.  Rep.  613.) 

LEWISOHN  et  al.  v.  ANACONDA  COPPER-MIN.  CO.  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    March  15,  1809.) 

1.  FoBBiON  CoRFORATiOKS— Right  to  Vote  Stock— Conflict  of  Laws. 

The  question  of  the  right  of  a  person  In  whose  name  stock  In  a  Mon- 
tana corporation  has  been  registered  that  he  may  act  as  trustee  and  agent 
for  the  owners  thereof,  to  whom  he  subsequently  transfers  It,  to  vote 
at  stockholders*  meetings,  under  the  statutes  of  Montana,  Is  for  deter- 
mination of  the  courts  of  that  state;  and  the  courts  of  New  York  win 
not  enjoin  such  person  from  voting  such  stock,  on  the  ground  that  the 
statutes  of  Montana  forbid  it.  in  the  absence  of  a  decision  on  the  question 
^-9  the  oonrta  of  the  latter  state. 
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%,  Bights  of  Mtnoritt  Stockholders— Motitb. 

A  bona  fide  minority  stockholder  in  a  substantial  amonnt  is  not  pre- 
cluded from  enjoining  the  majority  stockholders  from  voting  to  make  a 
certain  deposition  of  corporate  property  merely  becaue  his  pilnclpf^ 
motive  is  to  protect  another  corporation  and  his  interests  tberetB. 

8.  Same— Sfbgiax.  brjuRT. 

Minority  stockholders  cannot,  as  such,  maintain  a  suit  against  the  ma- 
jority to  enjoin  a  proposed  sale  of  corporate  property,  on  the  ground  of 
injury  to  stock,  since  the  threatened  damage  is  not  personal  or  peculiar 
i»  the  minority. 

4.  Same— StJiTB  ir  Behalf  of  Corporatiox. 

Minority  stockholders  cannot  maintain  a  suit  against  the  majority  to 
enjoin  a  proposed  sale  of  corporate  property,  on  the  theory  that  it  Is  a 
suit  of  the  cori)oratlon  Itself,  brought  in  their  name,  because  of  the 
refusal  or  neglect  of  the  directors  to  bring  it  in  the  name  of  the  corpo- 
ration, where  the  majority  are  not  acting  in  bad  faith,  or  have  not  com- 
bined to  take  action  to  the  injury  of  the  minority. 

5.  Same— Burden  of  Proof. 

The  burden  is  on  the  minority  to  show  bad  faith  or  a  combination  on 
the  part  of  the  majority  to  assume  control  to  the  injury  of  the  minority. 

0.  Sales  op  Corporate  Property— Fraud. 

While  it  is  ordinarily  the  duty  of  directors  or  stockholders  in  skiing 
corporate  pr^erty  to  accept  the  highest  bid,  a  failure  to  do  so  does  not 
warrant  the  inference  of  bad  faith,  as  a  matter  of  law. 

7.  Equity— MULTIPLICITY  of  Suits— Corporations. 

In  a  suit  by  minority  stockholders  to  enjoin  the  majority  from  voting 
for  a  sale  of  corporate  property  to  one  of  two  rival  corporations,  the 
court  will  not  be  influenced  by  the  fact  that  a  refusal  to  permit  such  sale 
will  prevent  a  multiplicity  of  suits  between  such  corporations,  where 
neither  is  a  party. 

8.  Injunction— Right  to  Remedy— Corporations. 

A  minority  stockholder  in  a  foreign  corporation,  suing  to  ^oin  the 
majority  from  making  an  alleged  illegal  disposition  of  corporate  prop- 
erty in  the  foreign  state,  does  not  show  a  right  to  equitable  relief  by 
injunction,  free  from  reasonable  doubt,  where.  If  the  sale  is  illegal,  tHe 
courts  of  such  state  will  afford  a  remedy  by  injunction,  or  an  action 
against  the  majority  8tockh<^ders,  and  the  majority  are  amply  respon- 
sible. 

Action  by  LewiBohn  Bros.,  suing  on  their  own  behalf  and  for  all 
others  similarly  situated,  against  the  Anaconda  Copper-Mining  Com 
pany  and  others,  for  an  injunction.     Complaint  dismissed. 

Guggenheimer,  Untermyer  &  Marshall  (Samuel  Untermyer,  Louis 
Marshall,  and  Benjamin  N.  Cardoza,  of  cooneel),  for  plaintiffB. 

Butler,  Notman,  Joline  &  Mynderse  (Arthur  H.  Van  Brunt,  of 
counsel),  for  defendant  Central  Trost  Co. 

Alexander  &  Green  (William  C.  Gulliver  and  Charles  W.  Plerson, 
of  counsel),  for  defendajtits,  except  Central  Tru»t  Co. 

Esek  Cowen  and  Everett  Masten,  for  defendant  F.  A.  Helnze. 

LAUGHLEN,  J.  This  action  is  brought  by  minority  stockholders 
in  the  Anaconda  Coj^)er-Mining  Company,  a  Montana  corporation, 
against  the  holders  of  record  of  all  excepting  a  trifling  amount  of  its 
capital  stock,  to  enjoin  the  stockholders  from  voting  to  accept  an  offer 
made  by  F.  A.  Heinze  for  the  purchase  of  two  certain  mining  claims 
owned  by  the  Anaconda  Company;  to  enjoin  the  Central  Trust  Com- 
pany from  voting,  by  proxy  or  otherwise,  on  Anaconda  stock  registered 
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in  its  oame;  and  to  enjoin  the  Anaconda  Company  and  its  officers 
and  agents  from  carrying  out  any  directions  of  a  stockholders'  meet- 
ing for  a  sale  of  said  claims  otherwise  than  at  public  auction.  The 
capital  stock  of  the  Anaconda  Company  issued  and  outstanding  is 
f30,000^0,  C(»isi8ting  of  1,200,000  Shares,  each  of  the  par  value  of 
|25.  The  defendant  Haggin  is  president  of  the  company,  and  is  the 
registered  owner  of  029,992  shares  of  the  capital  stock,  but  a  small 
percentage  of  said  stock  is  actuallly  owned  by  the  officers  of  the  com- 
pany. In  1895  two  blocks  of  Anaconda  stock,  aggregating  570,000 
shares,  were  purchased  by  an  English  syndicate  known  as  the  ''Ex- 
ploration  Compcmy  of  London,"  through  their  New  York  agents, 
Kuhn,  Loeb  &  Co.  In  order  that  the  stock  might  be  sold  and  trans- 
ferred in  the  London  Stock  Exchange  without  registration,  and  voted 
upon,  and  dividends  collected  in  this  country  by  a  weU-known,  respon- 
sible party,  it  was  agreed,  as  a  condition  of  the  purchase,  that  the 
shares  should  be  registered  in  the  name  of  the  Central  Trust  Company, 
which  should  give  a  proxy  to  Kuhn,  Lo^  &  Co.,  or,  as  they  might  di- 
rect, to  vote  thereon  whUe  the  stock  should  remain  registered  in  its 
name;  and  that  Kuhn,  Loeb  &  Co.  should  vote  thereon  as  directed 
by  the  exploration  company  so  long  as  they  saw  no  impropriety  in  the 
instructions  received.  Accordingly,  Kuhn,  Loeb  &  Co.  and  the  Cen- 
tral Trust  Company  made  an  agreement  to  that  effect,  and  provid- 
ing for  the  collection  of  dividend^  by  the  company  for  an  agreed  com- 
mission. The  stock  was  issued  to  the  Central  Trust  Company,  which 
indorsed  it  in  blank,  and  delivered  it  to  Kuhn,  Loeb  &  Co.,  who  for- 
warded it  to  the  exploration  company.  566,400  of  said  shares  still 
remain  registered  in  the  name  of  said  trust  company,  pursuant  to  said 
plan;  but  they  have  been  transferred  and  retransf erred,  and  an 
aihount  equal  to  about  one^fourth  of  the  entire  capital  stock  of  the 
Anaconda  Company  is  now  held  by  unknown  owners  throughout 
Europe.  The  plaintiff  is  a  New  York  corporation,  and  it  owns  5,000 
shares  of  the  Anaconda  stock  so  originally  registered  in  the  name,  of 
the  trust  company.  The  by-laws  ot  the  Ainaconda  Company  pro- 
hibited the  transfer  of  stock  upon  its  books  within  10  days  of  a  stock- 
holders' meeting,  but  within  such  time  it  permitted  the  registration 
upon  its  books  of  the  transfer  of  stock  to  the  plaintiff.  "Kie  plain- 
tiff only  presented  for  such  registration  one  half  of  the  stock  be- 
longing to  it.  The  other  half  remains  registered  in  the  name  of  the 
trust  company.  The  plaintiff  claims  to  represent  and  control  10,000 
additional  shares  of  stock,  some  or  all  of  which  are  registered  in  the 
name  of  the  trust  company. 

The  mining  clahus  in  question  are  small,  irregular  tracts  of  land, 
known  as  the  Bullivan  and  Snowbird  claims,  and  lie  between  lands 
owned  by  the  Boston  &  Montana  Copper  &  Silver  Mining  Company 
(which  we  will  call  the  'Boston  &  Montana  Company"),  and  the  Mon- 
tana Ore-Purchasing  Company  (which  we  will  call  the  ^'Montana  Com- 
pany"))  both  Montana  corporations.  These  c(mipanies  are  business  riv- 
als, and  for  some  time  have  been,  and  still  ai'e,  engaged  in  extensive 
litigations,  and  each  is  extremely  hostile  to  the  other.  The  Anaconda 
Company,  although  actively  engaged  in  mining  operations,  in  that 
section,  for  many  years,  has  not  developed  these  claims,  and  has  con- 
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sidered,  and  still  considers,  it  donbtfal  whether  they  have  any  in- 
trinsic value,  and,  owing  to  their  dimensions  and  location,  they  would 
be  of  little  practical  value  to  any  purchaser  exceptii^  one  of  these  two 
rival  companies.  The  complaint  alleges  that  they  have  no  value  ex- 
cepting as  a  basis  for  litigation  between  the  owners  of  adjoining 
mining  properties.  There  is  ore  not  exceeding  |100,000  in  value 
under  the  surface  of  the  Sullivan  claim,  and  the  Boston  &  Montana 
Company  contends  that  the  apex  of  this  vein  is  upon  abutting  lands 
owned  by  it,  and  so  situate  with  respect  thereto  that,  under  its 
grants  of  extra  lateral  rights,  and  under  the  mining  law,  it  owns  and 
may  lawfully  extract  this  ore.  The  Anaconda  Company  has  formally 
protested  against  the  Boston  &  Montana  Company  following  this  vein 
under  its  lands;  and,  with  these  mining  claims,  it  is  also  selling  all 
claims  for  trespasses  that  may  have  been  committed  thereon.  T^e 
officers  of  the  Montana  Company  believe  that  this  vein  of  ore  apexes 
on  the  Sullivun  claim,  and  that  it  connects  with  a  vein  apexing  on 
abutting  lands  owned  by  their  company.  It  does  not  satisfactorily 
appear,  and  is  not  yet  definitely  known,  where  the  apex  of  this  vein 
is,  or  who  owns  the  ore.  There  is  no  ore  of  any  value  in  the  Snow- 
bird claim.  In  the  spring  of  1897  the  attention  of  the  Anaconda 
Company  was  called  to  the  question  of  disposing  of  the  Sullivan  and 
Snowbird  claims  by  an  inquiry  for  their  puivhase.  The  general  man- 
ager of  the  Anaconda  Company  then  caused  inquiry  to  be  made  of  the 
superintendent  and  general  manager  of  the  Boston  &  Montana  Com 
pany  as  to  whether  the  latter  company  was  interested  in  the  Sullivan 
claim,  and  whether  it  was  of  any  value  to  their  company.  These  of- 
ficers stated  that,  from  tests  which  they  had  made  and  prospecting 
which  they  had  done,  they  did  not  consider  the  claim  of  any  value, 
but  that  at  some  future  time  it  might  be  of  interest  to  their  company 
to  bond  and  prospect  it.  After  receiving  this  information,  the  Ana 
conda  Company  opened  negotiations  with  said  Heinze,  the  president 
of  the  Montana  Company,  for  a  sale  of  the  claims.  He  offered 
150,000,  which  was  declined,  and  then  375,000;  and  the  director  of  the 
Anaconda  Company  who  conducted  the  negotiations  stated  that,  if 
Heinze  would  offer  f  100,000,  he  would  use  his  influence  with  the  direct- 
ors to  accept.  Thereafter  Heinze  did  offer  |100,000,  and  the  presi- 
dent of  the  Anaconda  Company  wired  him  that  if  he  would  give 
1100,000,  and  deposit  the  same  with  the  company,  a  meeting  of  the 
stockholders  would  be  called  to  consider  it.  Heinze  then  made  a 
formal  written  proposition  for  the  purchase  of  these  claims,  together 
with  all  claims  for  trespass  thereon,  for  |100,000,  and  deposited  the 
money  as  suggested.  The  president  presented  the  offer  to  a  meeting 
of  the  directors  held  in  New  York  CSty  on  September  10,  1897,  and 
recommended  that  it  be  accepted.  The  president,  general  manager, 
and  directors  deeming  this  the  full  value  of  the  property,  a  resolution 
was  adopted  accepting  the  proposition  so  far  as  the  board  had  au- 
thority to  do  so,  and  calling  a  special  meeting  of  the  stockholders  for 
November  17,  1897,  to  consider  it.  The  managing  offieeins  of  the 
Boston  &  Montana  Company  had  known  of  the  negotiations  for  a 
sale  of  these  claims  to  Heinze  for  some  time  before  this  directors' 
meeting,  but  no  other  offer  had  been  made  by  that  or  any  other  com- 
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pany  for  their  purchase.  A  meeting  of  the  stockholders  was  regu- 
larly called  pursuant  to  such  resolution.  On  November  8th,  one  of 
the  attorneys  for  the  plaintiff  submitted  to  the  Anaconda  Cooipany, 
in  the  name  of  the  plaintiff,  a  written  offer  of  f  150,000  for  these 
claims,  and  an  offer  to  bid  that  amount  on  a  sale  at  public  auction, 
and  demanded  a  rescission  or  modification  of  the  resolution,  calling 
a  meeting  of  the  stockholders  so  as  to  provide  for  a  sale  at  public 
auction  or  to  the  plaintiff.  Mr.  Haggin  was  then  en  route  from  Butte, 
Mont.,  to  San  Francisco,  and  had  instructed  his  proxy  to  adjourn  the 
stockholders'  meeting  should  a  larger  offer  tian  Heinze's  be  presented. 
The  plaintifTs  offer  was  promptly  wired  to  Haggin,  but  not  received 
by  him  until  November  12th.  The  plaintiff  is  a  large  stockholder  in, 
and  the  sole  purchasing  agent  of,  the  Boston  &  Montana  Company; 
and  the  president  of  the  former  company  is  a  director  of  the  latter. 
The  plaintiff's  offer  was  in  fact  made  in  behalf  of  the  Boston  &  Mon- 
tana Company,  and  was  authorized  by  its  president,  who  considered 
the  claims  of  that  value  to  the  company  as  a  protection  against  fur- 
ther expensive  and  protracted  litigation  which  he  and  some  of  the 
directors  believed  would  follow  the  acquisition  of  the  claims  by  the 
rival  company.  They  did  not  consider  the  claims  of  any  other  value, 
and  preferred  that  the  Anaconda  Company  should  continue  to  own 
the  same. 

The  attorneys  for  the  plaintiff  are  counsel  for  the  Boston  &  Mon- 
tana Company,  and  have  been  consulted  by  it  with  reference  to  the 
ownerahip  of  the  ore  under  the  Sullivan  claim  and  the  chances  of 
litigation  concerning  the  same.  This  litigation  has  already  cost  the 
plaintiff  |2,500;  and  there  is  no  agreement  or  understanding  that  it 
is  to  be  reimbursed  by  the  Boston  &  Montana  Company.  The  plain- 
tiff's proportion  of  the  additional  |50,000,  if  the  same  should  be  at 
once  divided  among  the  stockholders  on  all  the  stock  it  owns,  con- 
trols, and  represents,  would  be  only  |625.  At  the  close  of  the  evi- 
dence, the  defendant  Haggin  individually  offered  to  pa^  the  plaintiff 
this  amount  and  the  costs.  The  action  is  in  form  in  behalf  of  other 
stockholders,  as  well  as  the  plaintiff,  but  no  other  stockholder  has 
appeared  or  objected  to  the  sale  to  Heinze.  The  plaintiff  could 
have  accepted  such  offer,  and  could  have  discontinued  this  suit;  but, 
of  course,  it  was  not  obliged  to  do  so.  Hirshfield  v.  Bopp,  157  N.  Y. 
166,  51  N.  E.  997. 

The  plaintiff  does  not  insist  that  this  suit  is  brought  solely  to 
protect  its  interests  as  a  stockholder  in  the  Anaconda  Company. 
It  frankly  admits  that  a  successful  issue  will  result  in  a  far  greater 
protection  of  its  interests  as  a  stockholder  in  the  Boston  &  Mon- 
tana Company,  and  will  benefit  it  as  such  sales  agent.  T^e  statute 
requires  tiiat  stockholders'  meetings  be  held  in  Montana;  and  the 
stockholders  met  pursuant  to  said  call  at  Anaconda,  Mont.,  on  No- 
vember 17, 1897.  Mr.  Marshall,  one  of  the  plaintiff's  attorneys,  was 
present,  and,  on  being  given  a  hearing,  stated  that  an  injunction 
had  been  granted  by  Judge  Knowles,  of  the  United  States  circuit 
court,  in  Montana,  and  also  by  Justice  Lawrence,  of  the  supreme 
court  of  New  York,  which  restrained  action  on  the  resolution  of  the 
directors  and  on  Heinze^s  proposition,  and  that  he  had  a  copy  of 
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plaintiff's  offer,  and  a  bond  executed  by  it,  conditioned  that,  if  the 
Anaconda  Company  would  sell  these  claims  at  public  auction  any 
time  prior  to  January  1,  1898,  it  would  make  a  cash  bid  therefor 
of  1150,000.  A  majority,  but  not  two-thirds,  of  the  stock,  was  rep- 
resented at  such  meeting.  The  plaintiff's  offer  has  not  been  rejected 
or  acted  upon  by  the  directors  or  stockholders  otherwise  than  as 
hereinbefore  stated.  The  directors  of  the  Anaconda  Company  ap- 
plied for  a  modification  of  the-  injunction  order  issued  by  Justice 
Lawrence,  so  as  to  permit  the  stockholders  to  vote  on  Heinze's  offer  ; 
but  their  motion  was  d^ed  by  Justice  Daly  (23  Misc.  Rep.  31,  50 
N.  Y.  gupp.  263),  on  condition  that  plaintiff  deposit  with  a  trust 
company  the  amount  of  its  promised  bid  as  security  for  the  perf wm- 
ance  of  its  offer  contained  in  the  complaint,  to  purchase  the  claims 
for  that  amount,  or  bid  that  sum  therefor  on  a  public  sale.  The 
plaintiff  complied  with  the  order,  the  money  being  furnished  by  the 
Boston  &  Montana  Company.  Counsel  for  the  Montana  Company 
and  for  Mr.  Heinze,  who  are  not  parties  to  the  suit,  took  part  in  the 
trial,  and  submitted  a  brief.  The  Central  Trust  Company  has,  at 
the  request  of  Kuhn,  Loeb  &  Co.,  issued  a  proxy  to  the  secretary  of 
the  Anaconda  Company  to  vote  on  the  stock  registered  in  its  name, 
and  Kuhn,  Loeb  &  Co.  have  instructed  him  to  vote  on  such  stock  in 
favor  of  accepting  Heinze's  bid;  but  said  Trust  Company,  before 
said  stockholders'  meeting,  offered  to  instruct  its  proxy  to  vote  as 
the  plaintiff  might  direct  on  all  stock  owned,  represented,  or  con- 
trolled by  the  plaintiff,  and  registered  in  its  name;  and  the  Anacon- 
da Company  gave  ample  opportunity  for  the  registration  of  sucb 
stock  in  the  name  of  the  owner.  There  is  no  evidence  (unless  it  can 
be  inferred  from  the  facts  stated)  that  any  of  the  officers  or  stock- 
holders of  the  Anaconda  Company  are  interested  in  the  Montana 
Company,  oc  with  Mr.  Heinze,  or  are  to  be  benefited  by  a  sale  of 
these  claims  to  that  company.  Having  had  these  negotiations  with 
Heinze,  and  he  having  made  this  deposit  of  f  100,000  with  them, 
which  they  deem,  and  which  is,  as  a  matter  of  fact,  the  full,  fair 
value  of  the  property,  they  say  that  they  feel  obligated,  as  business 
men,  to  favor  the  acceptance  of  his  proposition,  if  that  may  be  law- 
fully done,  notwithstanding  the  fact  that  this  larger  offer  was  sub- 
sequently presented  before  their  negotiations  had  become  binding  in 
law.  Some  of  the  officers  of  the  Anaconda  Company  unhesitatinglT 
concede  that  it  is  immaterial  to  their  company  and  its  interests 
which  of  these  rival  companies  obtains  this  property,  and  that  they 
did  in  fact  informally  give  the  Boston  &  Montana  Company  the  first 
opportunity  to  purchase. 

It  is  soqght  to  enjoin  the  Central  Trust  Company  from  voting  on 
the  stock  registered  in  its  name,  on  the  ground  that  it  has  no  bene- 
ficial interest  in  such  stock.  The  statute  of  Montana  requires  that 
three-fourths  of  the  capital  stock  shall  be  represented  at  a  meeting 
to  vote  on  a  sale  of  such  property,  and  an  affirmative  vote  of  two- 
thirds  of  the  entire  stock  is  necessary  to  authorize  a  sale.  Unless 
the  European  holders  are  properly  registered,  probably  these  statu- 
tory requirements  cannot  be  compli^  with.  The  Anaconda  Com- 
pany was  incorporated  on  the  18th  day  of  June,  1895.     Section  455 
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of  the  Compiled  Statutes  of  Montana,  then  in  force,  provided  that 
the  stock  should  be  deemed  personal  property,  and  transferable  in 
such  manner  as  shall  be  prescribed  by  the  by-laws.  A  by-law  of  the 
company  provides  that  each  stockholder  shall  be  entitled  to  one 
vote  for  each  share  standing  in  his  name  on  the  books  of  the  com- 
pany. Sections  464  and  465  of  the  said  Compiled  Statutes  author- 
ized the  holding  of  stock  by  trustees,  and  empowered  them  to  vote 
on  stock  "in  their  hands."  Section  471  provided  that  no  transfer 
of  stock,  unless  registered,  should  be  valid  for  any  purpose  except 
to  make  the  transferee  liable  for  debts.  On  July  1,  1895,  the  Civil 
Code  of  Montana  was  enacted,  and  it  provided  that,  to  entitle  a 
stockholder  to  vote  in  person  or  by  proxy,  he  must  be  "a  bona  fide 
stockholder,"  having  stock  in  his  own  name  on  books  of  the  com- 
pany 10  days.  Other  sections  re-enacted  the  former  provisions  as 
to  trustees.  Section  401  of  the  Civil  Code,  as  then  enacted  and  as 
amended  in  1897,  provided  that  this  Civil  Code  should  not  affect  cor- 
porations theretofore  formed,  except  wh^e  it  was  so  expressly  de- 
clared. These  are  the  only  statutes  or  by-laws  to  which  our  atten- 
tion has  been  called  as  having  any  material  bearing  on  the  question 
of  the  right  of  the  trust  company  to  vote.  The  plaintiff  contends 
that  these  provisions  of  the  Civil  Code,  although  enacted  after  its  in- 
corporation, are  applicable  to  the  Anaconda  Company,  and  the  de- 
fendants contend  that  they  are  not.  No  Montana  decision  in  point 
is  cited  by  either  party.  The  Montana  Code  is  a  substantial  re-en- 
actment of  the  California  Code.  In  Murphy  v.  Bank,  119  Cal.  334, 
51  Pac.  317,  it  was  held,  under  the  section  of  the  California  Code 
from  which  section  401  of  the  Montana  Code  was  copied,  that  the 
affairs  of  previously  formed  corporations  were  to  be  managed  and 
conducted  under  the  previously  existing  laws. 

The  plaintiff  also  contends  that  the  provisions  of  law  in  force  be- 
fore the  enactment  of  the  Civil  Code  permitted  only  bona  fide  stock- 
holders to  vote.  This  the  defendants  contest.  Thus,  this  court  is 
called  upon,  without  objection  by  either  party,  to  determine,  on  con- 
flicting claims,  what  statutory  law  of  Montana  regulates  and  defines 
the  rights  of  stockholders  of  the  Anaconda  Company  to  vote  at  stock- 
holders' meetings,  and  to  then  construe  such  law,  and  decree  who 
may  and  who  may  not  vote.  Both  the  law  and  the  course  of  busi- 
ness of  the  Anaconda  Company,  as  shown  by  the  evidence,  gave  the 
owners  of  the  stock  registered  in  the  name  of  the  trust  company  the 
right  to  terminate  the  trust,  and  have  the  stock  registered  in  their 
own  names  on  surrendering  the  stock.  1  Cook,  Stock,  Stockh.  & 
Corp.  Law,  §  614;  Woodruff  v.  Railroad  Co.,  19  Abb.  N.  C.  437,  and 
note  (s.  c.  30  Fed.  91).  The  Central  Trust  Company  became  the  reg- 
istered owner  of  this  stock  for  a  lawful  purpose,  and  it  is  acting  iu 
entire  good  faith.  It  is  acting  as  trustee  and  agent  for  the  owners, 
collecting  their  dividends,  and  deducting  its  commissions  therefrom, 
and  issuing  proxies  for  voting  on  their  stock.  I  am  of  opinion  that 
so  long  as  the  subsequent  purchasers  omit  to  present  their  stock,  and 
have  it  registered  in  their  names  upon  the  books  of  the  company, 
or  to  object  to  the  trust  company  voting  thereon,  they  should  be 
deemed  to  have  acquiesced  in  the  agreement  by  which  their  vendor 
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was  to  continne  to  collect  diyidends,  and  vote  on  the  stock,  and  that, 
until  such  time,  the  Central  Trust  Company  may  lawfully  represent 
them.  Wilson  v.  Bridge,  9  R  L  590;  1  Cook,  Stock,  Stockh.  &  Corp. 
Law,  §§  612-622;  note  on  "Stock  Trusts,"  19  Abb.  N.  C.  448-454; 
Haines  v.  Railway  Co.,  33  App.  Div.  156,  157,  53  N.  Y.  Supp.  368: 
Trust  Co.  Y.  Young,  6  U.  S.  App.  486,  4  C.  a  A.  561,  and  54  Fed. 
759;  In  re  Mohawk  &  H.  R  Co.,  19  Wend.  147. 

But  how  can  this  court  determine  with  certainty  such  questions  of 
foreign  law?  The  propositions  are  not  free  from  doubt,  and  we 
have  no  Montana  precedents.  The  courts  of  that  state  might  fol- 
low our  decision,  even  though  they  should  not  agree  with  our  con- 
struction of  their  laws;  and  then,  again,  they  might  deem  that  the 
public  policy  of  the  state,  or  other  considerations,  required  a  dif- 
ferent construction.  The  decision  would  have  no  binding  effect  in 
Montana,  excepting  between  the  parties;  and  neither  Heinse  nor 
his  company  is  a  party.  We  could  only  enforce  our  decree  by  con- 
tempt proceedings  against  any  party  within  our  jurisdiction  who 
might  violate  it  The  aid  of  the  courts  of  Montana  might  be  re- 
quired to  render  the  decision  effectual.  The  questions  presented  re- 
late to  the  internal  affairs  and  management  of  a  foreign  corporation. 
They  are  questions  of  Montana  law,  and  should  be  determined  by  the 
courts  of  that  state. 

In  Kimball  v.  Railway  Co.,  157  Mass.  7,  31  N.  E.  697,  the  court,  con- 
sidering a  similar  question,  said: 

"The  plaintiff  ought  to  resort,  in  the  first  instance,  to  that  court  which  alone 
can  declare  the  law  of  the  case  with  authority,  and  can  compel  obedience 
to  it  by  force.  It  would  be  a  misuse  of  our  powers  to  attempt  to  control  the 
action  of  those  courts  in  a  case  like  this  by  an  adjudication  which  would 
depend  upon  them  for  enforcement,  and  which  they  might  say  had  mlf^- 
taken  the  Missouri  law.*' 

In  Madden  v.  light  Co.,  181  Pa.  St.  617,  37  Atl.  817  (an  action  by 
resident  minority  stockholders  of  a  New  Jersey  corporation,  whose 
plant  and  property  were,  however,  all  in  Pennsylvania,  to  cancel  a 
fraudulent  contract  which  affected  the  value  of  their  stock),  the  court, 
holding  that  the  relief  prayed  for  was  matter  of  which  the  courts  of 
Pennsylvania  would  not  take  jurisdiction,  said: 

"Its  organization,  corporate  functions,  who  shaU  become  members,  are  all 
questions  for  New  Jersey  courts,  because  questions  of  local  law.  Therefore 
they  require  local  administration.  *  *  *  By  the  v^y  act  of  membership, 
he  intrusted  his  money  to  the  control  of  an  organization  owing  its  existence 
to  and  governed  by  the  laws  of  another  state.  •  •  ♦  Without  doubt, 
courts  of  equity  in  Pennsylvania  have  Jurisdiction  to  enjoin  unlawful  acts  by 
such  corporations;  to  enforce  performance  of  contracts  in  this  state  with 
third  parties;  in  short,  have  general  Jurisdiction  in  equity,  but  they  have  no 
jurisdiction  as  to  their  internal  maiiagement.  *  •  •  The  existence  of  the 
wrong  must  be  ascertained,  and  th^  remedy  applied,  according  to  the  laws  of 
the  domicUe." 

In  Mining  Co.  v.  Field,  64  Md.  154,  20  Atl.  1039,  the  court  say: 
"Where  the  act  complained  of  affects  the  complainant  solely  in  his  capacity 
as  a  member  of  the  corporation,  whether  it  be  as  stockholder,  director,  prcst- 
dent  or  other  officer,  and  is  the  act  of  the  corporation,  whether  acting  In 
stockholders*  meeting  or  through  its  agents,  the  board  of  directors,  that  then 
such  action  is  the  management  of  the  internal  affairs  of  the  corporation^  and. 
in  case  of  a  foreign  corporation,  our  court  wUl  not  take  JurisdictioD.'^ 
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This  statement  of  the  law  is  quoted  with  approval  in  Madden  Case, 
snpra. 

To  the  same  effect  are  Gregory  v.  Railroad  Co.,  40  N.  J.  Eq.  44; 
Smith  V.  Insurance  Co.,  14  Allen,  343;  Kansas  &  E.  R.  Const.  Co.  v. 
Topeka,  S.  &  W.  R.  Co.,  135  Mass.  3^-41;  Pierce  v.  Assurance  Soc., 
145  Mass.  63, 12  N.  E.  858;  2  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  684. 

This  rule  has  been  recognized  by  the  courts  of  our  own  state,  and 
the  propriety  of  a  court  of  equity  declining  jurisdiction,  even  though  it 
might  exercise  it,  has  been  conceded.  Ives  v.  Smith  (Sup.)  3  N.  Y. 
Supp.  645,  affirmed  in  (Sup.)  8  N.  Y.  Supp.  46;  Delaware,  L.  &  W.  R. 
Co.  v.  New  York,  S.  &  W.  R.  Co.,  12  Misc.  Rep.  230,  33  N.  Y.  Supp. 
1081. 

These  considerations  lead  to  the  conclusion  that  the  Central  Trust 
Company  should  not  be  enjoined  by  this  court  from  voting  on  the 
stock  registered  in  its  name.  The  plaintiff  is  now  in  a  position  to  lay 
all  the  facts  before  the  meeting  of  the  stockholders;  and  if,  under  the 
law  of  Montana,  the  fact  that  the  trust  company  has  transferred  the 
stock,  deprives  it  of  the  right  to  vote,  the  plaintiff  can  object  to  its 
voting,  and  we  cannot  assume  that  the  election  officers  will  disregard 
their  duty,  and  allow  it  to  vote.  Should  they  do  so,  plaintiff  will  then 
be  in  a  position  to  test  the  validity  of  the  action  taken.  Woodruff 
v.  Railroad  Co.,  30  Fed.  91. 

The  objection  that  the  refusal  or  neglect  of  the  directors  to  bring 
the  action  has  not  been  shown  sufficiently  to  authorize  its  prosecu- 
tion by  a  stockholder  is,  under  the  facts  of  this  case,  untenable.  Tt 
satisfactorily  appears  that  such  an  application  to  the  directors  would 
have  been  futile.  Barr  v.  Railroad  Co.,  96  N.  Y.  444-450 ;  Gamble  v. 
Water  Co.,  123  N.  Y.  98,  90,  25  N.  E.  201;  Hawes  v.  Oakiand,  104 
r.  S.  450. 

Nor  is  there  force  in  the  objection  that  this  action  cannot  be  main- 
tained because  the  plaintiff's  principal  motive  and  interest  in  prose- 
(*uting  it  is  to  protect  the  Boston  &  Montana  Company  and  its  inter- 
ests in  that  company.  While  this  may  be  taken  into  consideration 
in  determining  whether  a  proper  case  for  an  injunction  from  the  courts 
of  this  state  is  made  out,  yet  it  does  not  bar  relief.  If  the  majority 
stockholders  are  violating  any  duty  they  owe  to  the  minority  remedi- 
able in  a  court  of  equity,  the  action  is  maintainable  unless,  on  ac- 
count of  the  plaintiff's  motive  or  purpose  in  instituting  and  prosecut- 
ing the  suit,  the  relief  demanded  may,  if  granted,  work  injustice  to 
the  defendants.  There  is  no  claim  that  it  would  in  this  case.  The 
real  inquiry  is  whether  the  plaintiff  has  interests  entitled  to  the  pro- 
tection of  the  court,  and  not  its  ulterior  motives  and  purposes  in 
bringing  the  suit.  It  is  a  bona  fide  stockholder  in  a  substantial 
amount,  and  demands  that  its  interests  as  such  be  protected.  This 
gives  it  a  standing  and  entitles  it  to  consideration.  Rice  v.  Rocke- 
feUer,  134  N.  Y.  174,  31  N.  E.  907;  Ramsey  v.  Gould,  57  Barb.  398; 
Bloxam  v.  Railway  Co.,  3  Ch.  App.  337-353;  Mutter  v.  Railway  Co., 
38  Ch.  Div.  96-104. 

The  remaining  question  is  whether  the  plaintiff  has  established  a 
cause  of  action  for  equitable  relief  against  the  majority  stockholders 
of  a  foreign  corporation.     The  plaintiff,  as  a  minority  stockholder, 
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could  not  maintain  an  action  at  law  or  a  suit  in  equity  against  the 
majority  stockholders  for  its  own  benefit  as  such  stockholder,  or  for 
the  benefit  of  its^f  and  other  indiyidual  stockholders.  In  other 
words^  it  has  no  individual  or  personal  right  of  action  as  a  stockholder, 
either  at  law  or  in  equity,  on  the  ground  of  injury  to  stock.  The 
threatened  damage  is  to  the  corporate  property,  and  is  not  personal  or 
peculiar  to  the  minority  stockholders.  Gardiner  v.  Pcrflard,  10  Bosw. 
674;  Greaves  v.  Gouge,  16  Abb.  Prac.  (N.  8.)  379,  52  How.  Prac.  58, 
and  69  N.  Y.  154;  Allen  v.  Railroad  CJo.,  49  How.  Prac.  16;  Alien  v. 
Curtis,  26  Conn.  456;  Conway  v.  Halsey,  44  N.  J.  Law,  462;  De  Neuf- 
ville  V.  Railroad  Co.,  51  U.  S.  App.  378,  26  C.  O.  A.  306,  and  81  Fed. 
10;  Porter  v.  Sabin,  149  U.  S.  478,  13  Sup.  Ct.  1008;  Ritchie  v.  Me 
Mullen,  47  U.  S.  App.  494,  25  C.  O.  A.  50,  and  79  Fed.  522;  Buehby 
v.  Bank,  N.  fe.  Eq.  Cas.  62;  2  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  701: 
4  Thomp,  Corp.  §§  4471-4477;  2  Pom.  Eq.  Jur.  1090, 1091,  1094,  1095. 
The  only  theory,  therefore,  upon  which  the  action  can  be  main- 
tained, if  at  all,  is  that  it  is  an  action  by  the  corporation  itselt 
brought  in  the  name  of  the  plaintiff,  because  of  the  refusal  and  neg 
lect  or  manifest  unwillingness  of  the  directors  to  bring  it  in  the  name 
of  the  corporation.  The  grounds  upon  which  such  an  action  can 
be  maintained  have  been  well  stated  in  Hawes  v.  Oakland,  104  U.  6. 
450,  and  the  doctrine  there  enunciated  has  been  frequently  quoted 
with  approval  by  our  court  of  appeals.  In  that  case  it  was  held  that 
the  plaintiff,  to  maintain  such  an  action,  must  show — 

**Some  action  or  threatened  action  of  the  managing  board  of  directors  or 
trustees  of  the  corporation,  which  is  beyond  the  authority  conferred  on  them 
by  their  d^arter  or  other  source  of  organization;  or  such  a  fraudulent  transac- 
tion completed  or  contemplated  by  the  acting  managers  in  connection  with 
some  other  party  or  among  themselves,  or  with  other  shareholders,  as  will 
result  in  serious  Injury  to  the  corporation  or  to  the  interests  of  the  other  share- 
holders, or  where  the  board  of  directors,  or  a  majority  of  them,  are  acting  for 
their  own  interest  in  a  manner  destructive  of  the  corporation  itself,  or  of  the 
rights  of  the  other  shareholders." 

The  ofHcers  of  a  corporation  have  the  fullest  power  and  discretion 
to  act  upon  their  best  judgment  in  managing  and  conducting  the  com- 
pany's affairs  within  the  scope  of  its  charter;  and  mere  errors  of 
judgment  are  not  sufficient  to  justify  the  interference  of  a  court  of 
equity.  To  warrant  such  intervention,  it  must  be  shown  that  the 
acts  complained  of  were  fraudulent  or  collusive  and  destructive  of 
the  rights  of  stockholders,  or  that  the  corporate  powers  have  been 
illegally  or  unconscientiously  executed,  or  that  the  personal  interests 
of  the  directors  are  adverse  to  those  of  the  stockholders.  Leslie  v. 
rx)rillard,  110  N.  Y.  519, 18  N.  E.  363;  Beveridge  v.  Railroad  Co.,  112 
N.  Y.  1, 19  N.  E.  489;  4  Thomp.  Corp.  §  4533;  2  Cook,  Stock,  Stockh.  & 
Corp.  Law,  §  484. 

It  was  held  in  EUerman  v.  Stockyards  Co.,  49  N.  J.  Eq.  217,  23  Atl. 
287,  that: 

'Individual  stockholders  cannot  question  in  judicial  proceedings  the  cor- 
porate acts  of  directors,  if  the  same  are  within  the  powers  of  the  corporation, 
and  in  furtherance  of  its  purposes,  are  not  unlawful  or  against  good  morals^ 
and  are  done  in  good  faith,  and  in  the  exercise  of  an  honest  Judgment  Ques- 
tions of  policy,  of  management,  of  expediency  or  contracts,  of  adequacy  of 
consideration  not  grossly  disproportionate,  of  lawful  appropriation  of  cor- 
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porate  funds  to  advance  corporate  Interests,  are  left  solely  to  the  honest  de- 
cision of  the  directors." 

The  directors  of  the  Anaconda  Company  cannot  be  justly  charged 
with  fraud,  bad  faith,  or  even  an  error  of  judgment  in  adopting  the 
resolution  accepting  Heinze's  bid,  which  exceeded  the  value  of  the 
property,  for  at  that  time  there  was  no  other  offer  before  them,  and 
they  had  no  reason  to  expect  any  other  offer.  There  is  no  evidence 
that  the  majority  stockholders  are  acting  fraudulently  or  in  bad 
faith,  or  that  they  have  combined  together  to  control  the  business 
to  the  injury  of  the  minority;  but  it  is  contended  by  the  plaintiff 
that  they  contemplate  accepting  Heinze's  bid,  and  that  the  company 
will  thereby  sustain  a  loss  of  |50,000,  which  is  a  waste  of  corporate 
property  that  should  be  restrained  by  the  court  The  rule  herein- 
before stated  with  reference  to  the  authority  of  directors  applies 
with  greater  force  to  the  action  of  the  majority  stockholders  in 
stockholders'  meeting  assembled.  Generally  speaking,  ''the  resolu- 
tion of  the  majority  of  the  stockholders  duly  convened  upon  any 
question  with  which  the  company  is  legally  competent  to  deal  is 
binding  upon  the  minority,  and  consequently  upon  the  company;  and 
every  shareholder  has  a  perfect  right  to  vote  upon  any  such  question, 
although  he  may  have  a  personal  interest  in  the  subject-matter,  op- 
posed to  or  different  from  the  general  or  particular  interest  of  the 
company.'-     Transportation  Co.  v.  Beatty,  12  App.  Caa.  589. 

The  voting  rights  of  shareholders  in  corporations,  and  the  circum- 
stances under  which  a  trust  relation  exists  between  the  majority  and 
minority,  have  been  clearly  stated  by  the  court  of  appeals  in  Gamble 
V.  Water  Co.,  123  N.  Y.  98,  99,  25  N.  E.  201,  202.  Judge  Peckham, 
writing  the  opinion,  in  which  all  concurred,  says: 

**A  shareholder  has  a  legal  right,  at  a  meeting  of  the  stockholders,  to  vote 
upon  a  measure,  even  though  he  has  a  personal  interest  therein  separate  from 
other  shareholders.  In  such  a  meeting,  each  shareholder  represents  himself 
and  his  own  Interest  solely;  and  he  In  no  sense  acts  as  a  trustee  or  repre- 
sentative of  others.  The  law  of  self-interest  has  at  such  time  very  great  and 
proper  sway.  There  can  be  little  doubt,  too,  that  at  such  meetings  those  who 
do  vote  upon  their  own  stock  vote  upon  it  solely  in  the  light  of  their  own 
interest  or,  at  least,  In  what  they  conceive  to  be  their  own  Interest  Their 
action  resulting  from  such  votes  must  not  be  so  detrimental  to  the  interest 
of  the  corporation  Itself  as  to  lead  to  the  necessary  inference  that  the  Inter- 
ests of  the  majority  of  the  stockholders  lie  wholly  outside  of  and  in  opposition 
to  the  Interests  of  the  corporation  and  of  the  minority  of  the  shareholders; 
and  that  their  action  Is  a  wanton  or  fraudulent  destruction  of  the  rights  of 
such  minority.  In  such  cases  it  may  be  stated  that  the  action  of  the  majority 
of  the  shareholders  may  be  subjected  to  the  scrutiny  of  a  court  of  equity  at 
the  suit  of  the  minority  shareholders.  ♦  •  •  I  think  that  where  the  ac- 
tion of  the  majority  is  plainly  a  fraud  upon,  or.  In  other  words,  Is  really 
oppressive  to,  the  minority  shareholders,  and  the  directors  or  trustees  have 
acted  with  and  formed  part  of  the  majority,  an  action  may  be  sustained  by 
one  of  the  minority  shareholders  suing  in  his  own  behalf,  and  In  that  of 
all  others  coming  In,  etc.,  to  enjoin  the  action  contemplated,  and  in  which  ac- 
tion the  corporation  should  be  made  a  party  defendant.  It  Is  not  however, 
every  question  of  mere  administration  or  of  policy  in  which  there  Is  a  differ- 
ence of  opinion  among  the  shareholders  that  enables  the  minority  to  claim 
that  the  action  of  the  majority  is  oppressive,  and  which  justifies  the  minority 
in  coming  to  a  court  of  equity  to  obtain  relief.  Generally,  the  rule  must  be 
that  In  such  cases  the  will  of  the  majority  shall  govern.  The  court  would 
not  be  justtfled  in  interfering  even  In  doubtful  cases,  where  the  action  of  the 
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majority  might  be  susceptible  of  different  constnicticMis.  To  wammt  the  In- 
terposition of  the  court  in  favor  of  the  minority  shareholders  In  a  corporation 
or  Joint-stock  association,  as  against  the  contemplated  action  of  the  majority, 
where  such  action  is  within  the  corporate  powers,  a  case  must  be  made  out 
which  plainly  shows  that  such  action  is  so  far  opposed  to  the  true  interests 
of  the  corporation  itself  as  to  lead  to  the  clear  inference  that  no  one  thus 
acting  could  have  been  Influenced  by  any  honest  desire  to  secure  such  Inter- 
ests, but  that  he  must  have  acted  with  an  intent  to  subserve  some  outside 
purpose,  regardless  of  the  consequences  to  the  company,  and  in  a  manner 
inconsistent  with  its  interests;  otherwise,  the  court  might  be  called  upon  to 
balance  probabilities  of  profitable  results  to  arise  from  the  carrying  out  of 
the  one  or  the  other  of  different  plans  proposed  by  or  on  behalf  of  different 
shareholders  in  a  corporation,  and  to  decree  the  adbption  of  that  line  of  policy 
which  seemed  to  it  to  promise  the  best  results,  or  at  least  to  enjoin  the  carry- 
ing out  of  the  opposite  policy." 

The  holders  of  a  majority  of  the  capital  stock  of  a  corporation 
may  ordinarily  determine  on  the  policy  to  be  pursued  (the  Montana 
statute  requires  two-thirds)  and  direct  and  control  the  business  of 
the  company  unrestrained.  If  they  combine  and  assume  the  man- 
agement and  control,  they  owe  a  duty  to  the  minority  of  good  faith 
and  diligence  to  carry  out  the  purpose  for  which  the  corporation  was 
organiz^,  and  they  may  not  manage  and  conduct  the  businees  in 
their  own  interests,  or  to  their  own  advantage,  and  to  the  injury  of 
the  other  shareholders.  Farmers'  Loan  &  Trust  Co.  v.  New  York 
&  N.  R.  Co.,  150  N.  Y.  410,  44  N.  E.  1043;  2  Cook,  Stock,  Stockh.  & 
Corp.  Law,  §  662. 

The  burden  was  upon  the  plaintiff  to  show  facts  sufficient  to  bring 
its  case  within  these  rules.  In  this,  I  think,  the  plaintiff  has  failed. 
The  mere  fact  that  the  officers  of  the  Anaconda  Company  now  seem 
reluctant  to  vote  against  Heinze's  offer,  and  to  return  his  deposit, 
does  not,  under  the  circumstances,  fairly  warrant  the  inference  that 
they  are  acting  in  bad  faith,  or  are  to  derive  any  personal  benefit 
from  its  acceptance,  or  that  they  are  influenced  by  some  ulterior 
motive  or  purpose.  Ordinarily,  it  is  the  duty  of  directors  or  stock- 
holders in  selling  corporate  property  to  obtain  the  highest  price. 
Farmers'  Loan  &  Trust  Co.  v.  New  York  &  N.  B.  Co.,  150  N.  Y.  429, 
44  N.  E.  1043;  Mason  v.  Mining  Co.,  25  Fed.  882;  Forrester  v.  Min- 
ing Co.  (Mont.)  55  Pac.  229.  But  it  is  manifest  that  such  course 
might  not  always  be  for  the  best  interests  of  the  company.  The 
honest  judgment  of  those  who  have  managed  the  corporation  suc- 
cessfully, and  on  whose  management  its  success  in  the  future  de- 
pends, and  the  wishes  of  those  who  own  or  represent  the  owners  of 
nearly  all  the  capital  stock,  are  entitled  to  great  weight  in  determin- 
ing whether  a  court  of  equity  should  intervene.  Beveridge  v.  Bail- 
road  Co.,  112  N.  Y.  1,  19  N.  E.  489;  Peabody  v.  Water  Works  (R  L) 
31  Atl.  807,  808.  This  property  is  of  no  practical  value  to  the  Ana- 
eonda  Company.  The  higher  offer  arose  solely  from  distrust  of  and 
hostility  to  Heinze  and  his  company.  Strictly  speaking,  the  accept- 
ance of  Heinze's  bid  would  not  be  wa'tete  of  corporate  property,  for 
it  exceeds  the  value  of  the  property  to  be  parted  with.  It  is  evi- 
dent that  those  owning  or  representing  considerably  more  than 
three-fourths  of  the  capital  stock  will  enter  the  stockholders'  meet- 
ing favorably  inclined  towards  Heinze's  bid.     They  claim,  and  it  is 
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a  reasonable  explanation  of  their  attitude,  that  they  are  somewhat 
reluctant  to  take  advantage  of  this  feeling  of  distrust  and  hostility 
towards  Heinze  and  his  company,  which  prompts  the  Boston  &  Mon- 
tana Company  to  offer  more  than  the  property  is  worth.  To  grant 
the  injunction  prayed  for  would  be  to  control  absolutely  the  votea. 
of  the  stockholders,  and  deprive  them  of  any  discretion,  and  pre- 
vent their  considering  propositions  and  questions  that  may  affect 
the  interests  or  business  standing  of  their  company.  So  long  as 
they  act  in  good  faith  and  within  their  authority,  it  is  their  province 
to  consider  these  matters,  and  it  would  not  be  proper  for  this  court 
to  prevent  their  so  doing.  The  power  to  transfer  this  real  estate, 
and  the  mode  and  manner  in  which  the  same  shall  be  exercised, 
are  governed  and  controlled  by  the  lex  loci  rei  sitce.  If  it  be  illegal 
under  the  Montana  statutes,  as  construed  by  the  courts  of  that  state, 
for  a  corporation  to  sell  to  other  than  the  highest  bidder,  or  if  that 
be  waste,  and  such  a  sale  would  be  a  legal  wrong  to  the  corpora- 
tion or  its  stockholders,  an  appropriate  remedy  will  doubtless  be 
found  in  the  courts  of  that  state  by  injunction,  or  an  action  iii  be- 
half of  the  corporation  against  those  voting  for  such  sale.  The 
majority  stockholders  are  amply  responsible  to  repair  any  damages 
to  the  corporate  interests  for  which  they  may  become  liable.  It 
does  not  satisfactorily  appear  that  irreparable  damages  will  be  sus- 
tained if  an  injunction  be  not  granted. 

I  am  unable  to  agree  with  the  contention  of  the  learned  counsel 
for  the  plaintiff  that,  to  prevent  a  multiplicity  of  suits  between  these 
rival  companies,  the  court  may,  in  this  action  to  which  neither  is  a 
party,  be  influenced  by  the  fact  that  a  sale  to  one  would  lessen 
while  a  sale  to  the  other  would  increase  litigation  between  them. 
The  plaintiff  does  not  show  a  right  to  equitable  relief  by  injunction 
free  from  reasonable  doubt,  or  a  present  necessity  or  fitness  or  se- 
rious exigency  requiring  interference  by  a  court  of  equity  foreign  to 
the  domicile  of  the  corporation.  Cumberland  Coal  &  Iron  Oo.  v. 
Hoffman  Steam  Coal  Co.,  30  Barb.  171;  McHenry  v.  Jewett,  90  N.  Y. 
58;  Atlantic  &  P.  Tel.  Co.  v.  Baltimore  &  O.  R.  Co.,  46  N.  Y.  Super. 
Ct.  877-424. 

Upon  this  statement  of  facts,  with  the  reasons  for  my  decision,  and 
without  making  formal  separate  findings  of  fact  and  conclusions  of 
law,  I  direct  that  judgment  be  entered  dismissing  the  complaint, 
with  costs. 


(26  MiBC.  Bep.  257.) 

In  te  OPENING  OF  EAST  lODTH  STREET. 

(Supreme  Court,  Special  Term,  New  York  Clountj.    February,  1899.) 

1.  Obbatbb  Nbw  York  Chartbb—Stbbet  Opbrihgb— AasBtoMBNT  of  Bbns- 
Wm  AND  Damaobs. 

Where  proceedings  for  openiDg  a  street  were  Instituted  under  the  con- 
solidation act  (Laws  1882,  c.  410),  and  the  city  acquired  the  title  to  the 
property  before  the  new  charter  took  effect,  the  damages  and  benefits 
for  the  improvement  must  be  assessed  under  the  consolidation  act  under 
Greater  New  York  Charter,  §  1614  (Laws  1897,  c.  378),  continuing  all 
proceedings  and  preserring  all  rights  and  remedies  existing  under  the 
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consolidation  act  at  the  time  of  the  taking  effect  of  the  cbartor,  nnlesa 
otherwise  specially  provided. 

2.  Same— Assessment  of  Benefits  and  Damages— Interest. 

In  assessing  the  benefits  and  damages  for  a  public  improvement.  In- 
terest cannot  be  included  in  the  award  of  the  commissioners. 

8.  Same— Area  of  Assessment. 

In  assessing  the  benefits  and  damages  through  a  street  opening,  the 
area  of  the  assessment  is  within  the  discretion  of  the  commisaionera^  un- 
less a  fundamental  mistake  appears. 

Proceedings  for  the  opening  of  East  169th  Btreet  in  the  city  of 
New  York.  Heard  on  objections  to  the  confirmation  of  the  report 
of  the  commissioners.     Ck>nflrmed. 

John  Whalen,  Corp.  Counsel  (John  P.  Dnnn  and  Thomas  G.  Blake, 
of  counsel),  for  city. 

Ernest  Hall  and  Thomas  S.  Bassford,  for  William  N.  Clark  and 
others. 

Truman  H.  Baldwin,  for  A.  Newbold  Morris  and  others. 

John  C.  Shaw,  for  other  property  ownera 

Charles  V.  Gabriel,  for  Annie  Baird. 

RUSSELL,  J.  In  considering  the  objections  to  the  confirmation 
of  the  report  of  the  commissioners  in  the  imposition  of  burdens  upon 
the  property  owners  and  the  city,  it  is  important  to  bear  in  mind,  as 
a  guiding  key,  the  important  fact  that  the  proceeding  originally  in- 
stituted deprives  the  owners  of  property  of  a  portion  of  their  rights, 
and  takes  from  th^n  that  part  of  the  property  which  is  to  be  used 
for  street  purposes.  It  is  essential  to  remember  that  the  theory 
upon  which  the  vesting  of  title  to  lands  in  the  city,  prior  to  the  re- 
ceipt of  compensation,  by  proceedings  in  invitum,  is  based,  is  the 
certainty  that  at  a  fixed  date  the  title  to  the  lands  vests  in  the  city, 
and  the  right  of  the  owners  to  compensation  is  then  equally  as  ab- 
solutely  fixed.  In  the  case  of  Browning  v.  CoUis,  21  Misc.  Bep.  155, 
47  N.  Y.  Supp.  76,  the  justice  before  whom  this  motion  is  pending 
had  occasion  to  consider  the  constitutionality  of  the  consolidation 
act,  as  amended  by  chapter  660  of  the  Laws  of  1893,  and  held  that, 
though  the  language  of  the  statutes  was  somewhat  ambiguous,  the 
clear  intent  was  not  to  give  the  city  any  option  of  relinquishment 
to  the  owners  after  the  date  of  the  vesting  of  the  title,  and  that  all 
that  the  statutes,  from  the  initial  one  contained  in  chapter  86  of 
the  Laws  of  1813  down  to  and  including  the  act  of  1893,  designed 
to  provide,  was  a  sure  method  of  compensation  to  the  owner  from 
the  moment  of  vesting  the  title  in  the  city.  The  proceeding  for  this 
street  opening  was  begun  by  resolution  of  the  board  of  street  open- 
ing and  improvement  on  the  14th  of  September,  1894.  The  title  to 
the  lands  was  acquired  by  the  city  on  the  16th  of  September,  1896. 
Prom  that  moment,  therefore,  the  city  owned  the  title  to  the  lands 
taken  for  the  streets,  and  was  entitled  to  their  use.  Correlatively, 
therefore,  the  owners  had  the  right  to  look  to  the  law  as  it  then 
stood  for  compensation.  It  may  therefore  be  fairly  assumed  that, 
so  far  as  valuations  for  compensation  are  concerned,  the  owners  had 
the  right  to  treat  the  subject  as  one  then  fixed  by  law.     The  same 
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is  in  a  measure,  though  not,  perhaps,  to  the  whole  extent  of  the  tule 
in  case  of  the  interest  to  be  paid  for,  the  same  in  regard  to  the  impo- 
sition of  burdens.  The  commissioners  must  necessarily,  in  consid- 
ering how  much  benefit  an  owner  shall  pay  for  the  local  improve- 
ments, take  a  fair  and  just  view  of  the  property  surrendered  or  in- 
jured, belonging  to  those  same  owners.  In  those  cases  where  any 
of  the!  property  of  the  benefited  owner  is  taken,  his  compensation 
comes  by  deduction  from  the  amount  of  assessment  for  benefit.  He 
should  lieref ore  have  the  right  to  rely  upon  the  law  as  it  was  when 
his  property  was  taken  from  him.  So  that,  while  his  measure  at 
compensation  is  adjusted  under  one  law  then  in  force,  the  burden 
to  be  imposed  for  benefits  should  not  be  imposed  under  a  law  sub- 
sequently passed. 

These  considerations  do  not  necessarily  bring  us  to  the  question 
of  constitutionality  of  the  law  thereafter  enacted  regulating  a  dif- 
ferent method  of  assessment  for  benefit.  They  are  sufficiently  per- 
tinent in  determining  the  intent  of  the  legislature,  so  far  as  the 
courts  have  to  construe  the  provisions  of  the  charter  of  New  York 
City  taking  effect  January  1,  1898.  For  the  purposes  of  uniformity 
of  action  and  preventing  confusion,  it  may  be  fairly  assumed  that 
the  legislature  did  not  intend  to  increase  the  burden  of  owners  of 
property  affected  by  local  improvements  inaugurated  under  prior 
laws.  This  view  is  strengthened  by  section  1614  of  the  charter  act 
(Laws  1897,  c.  378),  preserving  all  rights  and  remedies,  and  continu- 
ing all  proceedings  under  the  consolidation  act  under  the  laws  then 
existing,  unless  otherwise  specially  provided.  The  conclusion  there- 
fore follows  that  the  commissioners  were  right  in  limiting  the  bene- 
fits to  one-half  of  the  value  of  the  lot  as  fixed  by  the  tax  commis- 
sioners, instead  of  possibly  increasing  that  limit  to  one-half  of  their 
own  valuation,  as  permitted  by  the  charter  taking  effect  January  1, 
1898. 

Similar  considerations  are  effective  in  regard  to  the  award  of  in- 
terest It  may  also  be  remembered  that  interest  is  the  compensa- 
tion awarded  for  the  use  of  the  property  taken  from  the  owner,  and 
thereafter  enjoyed  by  the  city.  It  is  a  fixed  sum,  and,  under  the 
theory  of  the  consolidation  act,  follows  as  an  incident  from  vesting 
the  title.  The  theory  of  assessment  for  local  improvements  of  this 
character  is  that,  in  the  eye  of  the  law,  from  the  moment  a  city  owns 
the  property  certain  lot  owners  are  benefited,  although  the  actual 
improvement  may  be  delayed  by  the  work  to  be  performed  in  ren- 
dering that  benefit  available.  The  question  is,  therefore,  how  much 
an  owner  of  a  lot  is  benefited  or  injured  at  the  time  the  city  takes 
the  property.  Prom  that  moment  it  becomes,  in  the  law,  the  prop- 
erty of  the  city  for  street  purposes;  and,  as  the  use  of  it  belongs  to 
the  city  for  public  purposes,  the  imposition  of  the  expense  of  that 
ase  as  an  equivalent  for  the  deprivation  to  the  owner  is  a  public  ex- 
pense. Without  controlling  language  in  the  statute,  the  property 
owners  should  not  pay  for  the  public  use  of  a  street.  The  commis- 
sioners were  therefore  right  in  not  including  in  their  awards  and  as- 
sessments for  benefit  any  interest  upon  the  awards  made  by  them. 

The  area  of  assessment  is  within  the  discretion  of  the  commis- 
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sionerSy  unless  some  fundamental  mistake  appears.  In  re  Cruger^ 
84  N.  Y.  619;  Genet  v.  City  of  Brooklyn,  99  N.  Y.  308,  1  N.  E.  777. 
The  commissioners  had  the  right  to  consider  that  the  eastern  own- 
ers were  more  largely  benefited  than  those  on  the  west,  especially 
as  the  map  of  the  assessment  sheets  indicates  a  direct  extension  to 
the  east,  while  it  does  not  to  the  west. 
The  report  of  the  commissioners  is  confirmed. 


(26  Misc.  Rep.  6G3.) 

PERSONS  et  al.  t.  GARDNER  et  aL 

(Supreme  Gonrt,  Special  Term,  Erie  CJounty.    March  21,  1890.) 

L  IwsoLTENT  Banks— Suit  against  Stockholders— Reck i vers. 

Laws  1897,  c.  441,  amending  Banking  Law,  S  52  (Laws  1892,  c  688), 
by  proyidlng  that  actions  to  enforce  the  liability  of  stockholders  of  hi- 
solTent  banks  shall  be  brought  in  the  name  of  a  receiver,  where  the  bank 
has  been  dissolved  and  a  receiver  appointed,  applies  to  banks  in  llqai- 
dation  at  the  time  of  its  adoption. 

2.  Same— Dub  Process  of  Law. 

Since  Laws  1892,  c.  689,  §  52,  making  bank  stockholders  individually 
liable  for  the  debts  of  the  bank  to  the  extent  of  the  par  value  of  the 
stock,  merely  gave  the  creditors  of  an  insolvent  bank  the  right  to  one 
suit  against  ail  stockholders  by  one  creditor  for  the  benefit  of  himself 
and  all  other  creditors,  Laws  1897,  c.  441,  amending  said  section  52,  by 
providing  that  a  suit  against  the  stockholders  of  an  insolvent  bank  shall 
be  prosecuted  only  in  the  name  of  the  receiver  of  such  bank,  is  not. 
as  against  the  stockholders,  void,  as  depriving  the  creditors  of  their 
property  without  due  process  of  law,  or  as  impairing  the  obligation  of 
existing  contracts. 

8.  (Reading. 

In  a  complaint  to  enforce  the  liability  of  stockholders  of  an  Uisolvent 
bank,  an  allegation  that  defendants  were  stockholders  within  two  years 
before  the  commencement  of  the  action,  there  being  no  allegation  that 
they  transferred  their  stock,  sufficiently  shows  them  to  be  stockholders, 
where  the  objection  is  by  demurrer;  since,  for  the  purpose  of  the  demur- 
rer, it  will  be  presumed  that  they  remained  stockholders  until  the  disso- 
lution. 

4.  Same— Time  por  Commencement  of  Action. 

Where  the  assets  of  an  insolvent  bank  are  insufficient  to  pay  its  debts, 
suit  may  be  commenced  for  the  enforcement  of  the  stockholders'  liability 
before  the  amount  of  the  deficiency  has  been  definitely  ascertained  bj 
the  conversion  of  the  assets  into  cash. 

5.  Pleading — Demurrer— Capacity  to  Sue. 

Where  a  demuri^r,  because  of  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  presents  all  the  questloiis,  a  demurrer  for  want 
of  legal  capacity  to  sue  is  unnecessary. 

Action  by  Henry  H.  Persons  and  another,  as  receivers  of  the  Bank 
of  Commerce  in  Bnffalo,  against  William  H.  Oardner  and  others. 
Heard  on  demurrers  to  the  complaint.     Overroled. 

Norris  Morey,  for  plaintiffs. 

John  G.  Milbnm,  for  defendants  Qarke  and  Bogers,  as  ezecnton, 
and  Hollister  and  Mastea 
Seward  A.  Simons  and  Maulsby  Kimball,  for  defendant  Beed. 
Boland  Crangle,  for  defendant  Saxton. 


Digitized  by  VjOOQIC 


Sup.   Ct.)  PERSONS   V.  GARDNER.  823 

LAUGHIJN,  J.  On  the  3d  day  of  December,  1896,  the  Bank  of 
Ck)mmerce,  a  domestic  banking  corporation,  was  duly  dissolved  by  a 
final  jndgment  of  this  court  in  an  action  brought  by  the  attorney 
general  in  the  name  of  the  people.  The  same  judgment  appointed 
the  plaintiffs  permanent  receivers.  'Rie  assets  of  the  bank  are  in- 
sufficient to  i)ay  its  liabilities,  and  this  action  is  brought  to  enforce  the 
statutory  liability  of  the  stockholders.  The  defendants  Hollister 
and  Saxton  separately  demur  to  the  complaint,  on  the  grounds  that 
plaintiffs  have  not  a  legal  capacity  to  sue,  and  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  defendants  Clarke 
and  Bogers,  as  executors  and  trustees  under-  the  will  of  Christina 
Cameron  Hasten,  and  Joseph  Griffiths  Hasten,  demur  on  the  same 
grounds.     The  defendant  Beed  demurs  on  the  last  ground  only. 

It  is  sought  by  these  demurrers  to  challenge  the  constitutionality 
of  the  retroactive  provision  of  chapter  441  of  the  Laws  of  1897,  au- 
thorizing receivers  to  bring  such  suits,  which  amended  section  52  of 
the  banking  law,  and  took  effect  on  Hay  17th  of  that  year.  The  sec- 
tion, as  thus  amended,  reads  as  follows: 

**Sec.  52.  Individual  LiabUity  of  Stockholders.  Except  as  prescribed  In  the 
stock  corporation  law,  the  stockholders  of  every  such  corporation  shaU  be 
IndlviduaUy  responsible,  equally  and  ratably,  and  not  one  for  another,  for 
aU  contracts,  debts  and  engagements  of  such  corporation,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares.  In  case  any  such  corporation  shall  have 
been  or  shall  be  dissolved  by  final  order  or  judgment  of  a  court  having  juris- 
diction, and  a  permanent  receiver  or  receivers  of  the  said  corporation  shall 
have  been  or  shaU  be  appointed,  aU  actions  or  proceedings  to  enforce  the 
liabUity  of  stockholders  under  this  section  shall  be  taken  and  prosecuted 
only  in  the  name  and  in  behalf  of  such  receiver  or  receivers,  unless  re- 
<*eiver  or  receivers  shall  refuse  to  take  such  action  or  proceeding  upon 
proper  request  in  that  behalf  made  by  any  creditor,  and  in  that  event  such 
action  or  proceeding  may  be  taken  by  any  creditor  of  the  corporation.  The 
term  'stockholder*  when  used  in  this  chapter  shall  apply  not  only  to  such 
persons  as  appear  by  the  books  of  the  corporation  to  be  stockholders,  but 
also  to  every  owner  of  stock,  legal  or  equitable,  although  the  same  may  be 
on  such  books  in  the  name  of  another  person,  but  not  to  a  person  who  may 
bold  the  stock  as  coUateral  for  security  for  the  payment  of  a  debt." 

The  amendment  inserted  the  second  sentence,  the  other  provisions 
remaining  the  same  as  they  were  originally  enacted  in  1892.  From 
the  time  the  corporation  was  dissolved  down  to  the  enactment  of  this 
amendment,  the  right  of  action  to  enforce  the  liability  of  stockholders 
was  vested  in  the  creditors,  and  the  receiver  could  not  have  main- 
tained a  suit  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  185,  51  N.  E.  997. 
Although  it  is  not  alleged  in  the  complaint,  the  fact  was  conceded 
upon  the  argument,  that  no  creditor  has  instituted  a  suit  to  enforce 
the  liability  of  the  stockholders,  and  the  constitutionality  of  the 
amendment  is  not  questioned  by  the  creditors.  All  creditors  have 
apparently  and  .presumably  tacitly  acquiesced  in  the  bringing'  of  this 
suit  by  the  receiver,  and  the  statute  of  limitations  would  now  be  a 
bar  to  any  action  brought  by  them.  The  defendants  contend  that, 
the  cause  of  action  having  once  vested  in  the  creditors,  it  was  not 
competent  for  the  legislature,  by  general  law,  to  provide  for  the  en- 
forcement of  the  liability  by  the  receiver.  It  is  claimed  that  this  was 
an  attempt  to  take  the  property  of  the  creditors  without  due  process 
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of  law,  or  that  it  impaired  the  obligation  of  existing  contract  rights. 
It  will  be  observed  that  the  amendment  does  not  purport  to  deprive 
the  creditors  of  the  ownership  of  their  claims.  It  recognizes  their 
rights  to  the  fund  to  be  collected  by  the  receiver.  It  deprives  the 
creditors  of  the  right  to  sue,  and  authorizes  an  oflScer  of  the  court  to 
represent  them  in  enforcing  the  liability  of  the  stockholders.  It  was 
not  contended  upon  the  argument  that  the  liability  of  the  stockholders 
has  been  enlarged  by  the  amendment,  but  the  suggestion  is  contained 
in  one  of  the  briefs  submitted  that  the  receivers  would  be  entitled  to 
fees  on  the  collections  from  stockholders,  and  in  that  manner  the  lia- 
bility of  the  latter  would  be  increased.  That  question  is  not  neces- 
sarily presented  now.  It  may  arise  on  the  accounting  in  determining 
the  amount  of  the  deficiency  for  which  the  stockholders  will  be  liable. 
It  can  then  be  determined  whether  that  is  a  question  between  the 
creditors  and  receivers  only,  and  whether  the  legislature  intended  to 
impose  liability  for  such  fees  upon  the  stockholders,  and,  if  that  inten- 
tion be  manifest,  the  question  would  then  arise  whether,  to  that  ex- 
tent, the  law  would  be  constitutional.  It  becomes  necessary,  there- 
fore, to  consider  what  were  the  respective  rights  of  the  creditors  and 
stockholders  prior  to  the  enactment  of  the  law  of  1897. 

It  was  well  settled  that  no  creditor  had  an  independent,  individual 
cause  of  action  against  one  or  all  of  the  stockholders.  It  was  held  to 
be  the  special  province  of  a  court  of  equity  to  enjoin  actions  at  law, 
although  this  deprived  the  parties  of  a  jury  trial,  and  to  permit  only 
one  suit  by  one  creditor,  for  the  benefit  of  himself  and  all  other  credit- 
ors, against  all  of  the  stockholders.  The  liability  of  the  stockholders 
was  not  to  individual  creditors  directly,  but  for  contribution  to  a  fund, 
out  of  which  all  creditors  would  be  paid  alike.  In  re  Empire  City 
Bank,  18  N.  Y.  199;  Sands  v.  Kimbark,  27  N.  Y.  152;  Hirshfeld  v. 
Bopp,  145  N.  Y.  84,  39  N.  E.  817;  Same  v.  Fitzgerald,  supra;  Pfohl 
V.  Simpson,  50  How.  Prac.  343-349;  Story  v.  Furman,  25  N.  Y.  224; 
CJorning  v.  McCullough,  1  N.  Y.  47;  Terry  v.  Little,  101  U.  S.  216. 
From  the  time  this  liability  of  stockholders  of  banks  to  its  creditors 
was  first  imposed,  by  section  7  of  article  8  of  the  constitution  of  1846, 
down  to  the  enactment  of  the  banking  law  in  1892,  the  laws  regulating 
the  enforcement  of  such  liability  (chapter  229,  Laws  1849,  and  chapter 
409,  Laws  1882)  provided  for  the  bringing  of  such  actions  by  the  re- 
ceivers, and  did  not  authorize  an  action  by  the  creditors.  The  pro- 
vision authorizing  receivers  to  enforce  the  liability  was  evidently  omit- 
ted from  the  banking  law  of  1892  through  an  oversight.  The  statu- 
tory revision  commissioners,  who  drafted  the  banking  law,  had  pre- 
viously recommended  to  the  legislature  a  proposed  receives'  law, 
which  conferred  such  authority  on  receivers,  but  this  was  not  enacted. 
Hirshfeld's  Ca^e,  145  N.  Y.  92,  39  N.  E.  817;  Report  Com'rs  St.  Rev. 
1890,  vol.  1,  pp.  1299,  1316,  1324.  The  banking  law  of  1892  did  not, 
in  express  terms,  provide  that  the  creditors  might  maintain  the  action, 
nor  does  the  constitution  (article  8,  §  7).  There  being,  however,  do 
express  provision  authorizing  receivers  to  sue,  it  was  held,  as  has  heea 
seen,  that  the  claims  of  creditors  for  contribution  by  the  stockholders 
were  not  assets  which  passed  to  the  receivers,  and  that  the  suit  should 
be  brought  by  the  creditor. 
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It  has  been  decided,  in  a  case  where  a  corporation  was  insolvent, 
but  was  not  so  declared  until  10  days  after  the  enactment  of  the  law, 
that  the  legislature  might  constitutionally  pass  a  special  act  providing 
that  the  liability  of  stockholders  to  creditors,  which  attached  under 
the  manufacturing  law  of  1811,  on  dissolution  of  the  corporation, 
should  be  enforced  by  trusteea  The  constitutional  questions  here 
presented  were  strenuously  urged  there  against  the  power  of  the  legis- 
lature to  transfer  the  right  to  maintain  the  action  to  trustees  or  re- 
ceivers, and  thereby  preclude  the  creditors  from  proceeding  individ- 
ually. The  court  reached  the  conclusion  that  the  remedy  of  the 
creditors  was  not  injuriously  affected,  and  that,  if  so  affected,  the  de- 
gree of  variation  of  remedy  was  not  such  as  to  overstep  the  bounda- 
ries of  constitutional  limitation.  Bank  v.  Furman,  17  Barb.  116; 
Walker  v.  Craine,  Id.  124-131;  Story  v.  Furman,  25  N.  Y.  214; 
Coykendall  v.  Coming,  88  N.  Y.  135. 

In  the  case  of  People  v.  Tweed,  5  Hun,  382,  it  was  held  that  an  act 
of  the  legislature  (chapter  49,  Laws  1875),  which  authorized  the  peo- 
ple to  maintain  an  action  to  recover  moneys  belonging  to  the  city 
of  New  York  and  unlawfully  converted  or  appropriated,  was  consti- 
tutional. The  question  was  there  raised  by  the  persons  against  whom 
the  liability  was  sought  to  be  enforced,  as  in  this  case.*  The  city  was 
made  a  party  defendant  and  it  did  not  question  the  constitutionality 
of  the  law.  The  court  decided  the  case  upon  both  questions,  holding 
that  the  city  alone  could  question  the  constitutionality  <rf  the  act,  and 
that,  since  the  city  acquiesced,  the  other  defendants  could  not  question 
the  right  of  the  legislature  to  authorize  the  people  to  bring  the  action; 
and  also  that  the  act  created  a  remedy  for  the  benefit  of  thp  city,  and 
did  not  deprive  the  city  of  its  rights  or  property;  that  it  was  a  modi- 
fication of  a  legal  remedy,  which  did  not  prejudice  or  extinguish  any 
jiersonal  or  property  rights  of  the  city;  and  that  it  was  constitutional 
and  valid. 

In  Com.  V.  Ck>chituate  Bank.  3  Allen,  42,  the  supreme  court  of 
Massachusetts  sustained  the  validity  of  a  law  enacted  after  the  disso- 
lution of  a  banking  corporation,  which  transferred  to  the  receivers  the 
right  to  enforce  the  liability  of  the  stockholders,  which  right,  down 
to  that  time,  was  vested  in  the  creditors.     In  that  case  the  court  say: 

"It  wlU  at  once  be  perceived  that  no  objection  to  a  change  of  remedy  can 
be  successfully  urged  on  account  of  Its  being  more  speedy  and  effectual. 
That  objection  might  be  urged  as  to  all  changes  in  the  form  of  proceedings, 
or  the  organization  of  the  legal  tribunals  to  act  thereon.  Every  statute  ex- 
tending the  equity  powers  of  this  court  would  be  obnoxious  to  objections  of 
tbifl  character.  The  objection,  to  be  tenable,  must  go  beyond  this,  and  show 
tliat  the  statute  increased  the  actual  liabilities  of  the  stockholders,  and  was 
something  more  than  a  change  in  the  mode  of  enforcing  a  pre-existing  lia- 
bility." 

With  the  exception  that  the  suit  is  brought  in  the  names  of  the  re- 
ceivers, the  remedy  is  according  to  the  course  of  justice,  as  always 
administered  in  this  state.  The  statute  of  1897  merely  restores  ^e 
fll^propriate  remedy  which  existed  prior  to  1892.  It  was  not  serious- 
ly  contended  upon  the  argument  that  the  language  of  the  amendment 
of  1897  could  be  given  full  force  and  effect  without  declaring  it  retro- 
active.    In  some  of  the  briefs  submitted,  however,  it  is  contended  that 
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such  effect  should  be  given  to  the  law.  I  am  of  opinion  that  the  legis- 
lative intent  is  clear  that  this  act  should  apply  to  banks  then  in  a 
state  of  liquidation.  It  is  sufficient  here  to  h(dd  that  this  legislation 
is  constitutional  and  valid,  at  least  as  against  the  stockholders. 

The  only  allegation  of  the  complaint  with  reference  to  the  defend- 
ants being  stockholders  is  that  they  were  stockholders  within  two 
years  before  the  commencement  of  this  action,  and  it  is  contended  that 
this  allegation  is  insufficient.  The  fact  is  distinctly  alleged  that  they 
were  stockholders,  and,  since  they  could  not  become  stockholders  after 
the  dissolution  of  the  bank,  it  is  to  be  inferred  that  they  were  stock- 
holders at  the  time  of  dissolution,  or  at  some  prior  time,  and  within 
two  years  of  the  commencement  of  the  action.  There  is  no  allegation 
that  they  transferred  their  stock,  and  I  think  it  may,  for  the  purposes 
of  the  demurrers,  be  presumed  that  they  continued  such  stockholders 
down  to  the  time  of  dissolution.  Castner  v.  Duryea,  16  App.  Div. 
249,  44  N.  T.  Supp.  708.  The  allegations  of  the  complaint  on  that 
subject  are  informal  and  indefinite,  but,  as  was  held  in  Marie  v.  Gar- 
rison, 83  N.  Y.  23,  "it  is  not  sufficient  that  the  facts  are  imperfectly 
or  informally  averred,  or  that  the  pleading  lacks  definiteness  and 
precision,  or  that  the  material  facts  are  only  argumentatively 
averred,"  to  justify  sustaining  a  demurrer.  All  of  the  demurrers  pre- 
sent the  objection  that  it  appears  on  the  face  of  the  complaint  that  it 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action.  That 
clearly  presents  all  of  the  questions,  and  it  was  not  necessary  to  de- 
mur on  the  ground  that  the  plaintiffs  have  not  a  legal  capacity  to  sue. 
Ward  V.  Petrie,  157  N.  Y.  301,  51  N.  E.  1002. 

The  coQ^plaint  shows  that  the  assets  are  insufficient  to  pay  the 
debts  for  which  the  stockholders  are  liable.  These  facts  authorize 
the  commencement  of  the  action,  without  waiting  until  all  of  the  as- 
sets shall  have  been  converted  into  money,  and  the  amount  of  the  de- 
ficiency thus  definitely  ascertained.  The  statute  of  limitations  would 
ordinarily  run  before  that  time,  unless  the  assets  should  be  sacrificed 
by  a  forced  sale,  which  might  be  prejudicial  to  both  the  stockholders 
and  creditors.  The  court,  after  determining  who  are  the  stockholders 
against  whom  the  liability  may  be  enforced,  will,  in  awarding  final 
judgment,  protect  the  stockholders  against  paying  in  more  than  may 
appear  to  be  reasonably  necessary  to  meet  the  deficiency  for  which 
they  are  liable,  and  then,  should  there  be  a  surplus,  they  will  be  en- 
titled to  its  return  pro  rata.  In  re  Reciprocity  Bank,  17  How.  Prac. 
323,  22  N.  Y.  9;  In  re  Hollister  Bank,  23  N.  Y.  508;  Walton  v.  Coe, 
110  N.  Y.  109,  17  N.  E.  676;  Hirshfeld  v.  Bopp,  supra. 

The  demurrers  are  overruled,  with  leave  to  the  demurring  defend- 
ants to  answer  within  20  days  on  payment  of  the  costs  of  the  de- 
murrers. 


Digitized  by  VjOOQ IC 


Sup.  Ct.)  TYGART  V.  WILSON.  827 

TYGART  V.  WILSON  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  8,  1899.) 

1.  Pabtkbbship^Acoouktiko— Assets— What  Constitutes. 

After  one  of  the  members  of  a  firm  had  announced  his  Intention  to 
retire  hy  a  certain  time,  and  that  thereafter  he  would  no  longer  be  re- 
sponsible for  the  rent  of  premises  leased  by  the  firm,  his  co-partners  openly 
negotiated  for  a  lease  with  the  intention  of  continuing  business,  and,  after 
the  dissolution,  made  a  lease  thereof.  In  the  meantime  the  retiring  part- 
ner applied  to  the  landlord  to  ascertain  on  what  terms  he  could  obtain 
a  lease  should  his  co-partners  not  take  the  premises.  Hdd,  that  the 
renewal  lease  could  not  be  valued  as  assets  on  the  accounting. 

2.  Bake— Entries  in  Books  bt  Mistake. 

On  an  accounting  it  was  error  to  charge  partners  with  an  item  on  the 
books,  entered  by  mistake,  which  neither  they  nor  the  firm  had  received, 
lost,  or  paid  out 
8.  Same— BiLL9— Duplicate  Payment  by  Mistake. 

A  duplicate  payment  of  a  bill  made  by  mistake  in  the  regular  course 
of  business  by  one  partner  cannot  be  charged  to  him  on  an  accounting 
unless  he  was  grossly  negligent 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  T^gart  agalBst  Warren  B.  Wilson  and  another 
$or  dissolution  of  co-partnership  and  for  an  accounting.  From  a 
judgment  entered  on  the  report  of  a  referee,  defendants  appeal.  Rc- 
versedy  referee  discharged,  and  new  trial  granted. 

On  the  1st  day  of  December,  1892,  the  plaintiff  entered  into  articles  of  co- 
partnership with  defendants  under  the  firm  name  of  Wilson,  Sheffer  &  Go.  in 
the  grain  and  milling  business  in  the  city  of  Albany.  By  the  terms  of  that 
agreement  the  co-partnership  was  to  commence  on  the  1st  day  of  December, 
1892,  and  to  continue  until  terminated  by  mutual  consent,  or  either  might 
terminate  the  co-partnership  at  the  end  of  any  fiscal  year  upon  giving  at  least 
three  months*  written  notice  of  his  intention  so  to  do.  Such  co-partnership, 
on  the  7th  day  of  December,  1892,  rented  of  one  George  W.  Ooonley  certain 
buildings,  with  engine  and  machinery  suitable  for  milling  purposes,  situated 
in  the  city  of  Albany,  for  a  term  of  four  years  and  three  months  from  the  1st 
day  of  February,  1893.  Prior  to  or  about  the  1st  day  of  April,  1897,  the 
plaintiff  onOly  notified  the  defendants  that  he  was  going  to  withdraw  from 
the  firm  on  the  1st  day  of  May;  but  subsequently,  on  or  about  the  1st  day  of 
May,  gave  them  a  written  notice  that  he  would  terminate  such  co-partnership 
on  the  1st  day  of  December,  1897.  The  plaintiff  thereafter,  and  by  a  com- 
plaint verified  December  3,  1897,  commenced  this  action  for  a  dissolution  of 
the  co-iMurtnershlp,  and  for  an  accounting,  and  applied  for  the  appointment  of 
a  receiver  pending  the  action.  A  temporary  receiver  was  appointed,  the 
action  was  referred  to  a  referee,  and  from  the  Judgment  entered  upon  the 
report  of  the  referee  this  appeal  is  taken.  Tlie  referee  reported  that  the  de- 
fendants owed  to  the  firm  of  Wilson,  Sheffer  &  Co.  the  sum  of  $453.64,  and 
that  such  sum  should  be  paid  to  the  receiver.  Such  sum  is  made  up  of  sev- 
eral items  which  are  found  in  separate  findings  of  fact,  some  of  which  will 
be  more  particularly  adverted  to  in  the  opinion  herein.  The  referee  aiso 
found  as  a  conclusion  of  law  ''that  the  lease  of  the  mill  property  representing 
the  good  will  of  the  bushiess  obtained  by  the  defendants  In  their  own  name 
should  be  taken  and  sold  by  the  receiver  for  the  benefit  of  the  firm  of  Wilson, 
Sheffer  &  Go."  He  also  found  '*that  the  plaintHTs  costs  of  this  suit  should 
be  paid  by  the  firm  of  Wilson,  Sheffer  &  Go." 

Argued  before  PABKEB,  P.  J^  and  LANDON,  HEBKEOK,  MEB- 
WIN,  and  PUTNAM,  JJ. 
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Frederick  E.  Wadhams,  for  appellants. 

Fletcher  W.  Battershall  (J.  Newton  Fiero,  of  counsel),  for  respond- 
ent. 

HEBRIGK,  J.  The  relation  of  partners  to  each  other  is  that  of 
trustees  and  agents,  and  they  are  required  to  act  with  the  utmost 
good  faith  in  their  dealings  with  each  other.  Neither  one  can  be 
permitted  to  surreptitiously  take  advantage  of  the  other,  and  every 
advantage  that  he  thus  obtains  in  affairs  pertaining  to  the  business 
inures  to  the  benefit  of  all  the  partners.  Accordingly  it  has  been 
held  that  one  member  of  a  co-partnership  cannot,  during  its  exist- 
ence, without  the  knowledge  of  his  co-partners,  take  a  renewal  of  a 
lease  for  his  own  benefit  Mitchell  v.  Eeed,  61  N.  Y.  123;  Btruthers 
V.  Pearce,  51  N.  Y.  357.  This  rule  is  so  well  established  that  there 
is  no  occasion  for  the  multiplication  of  authorities  to  veriff  it. 
"Those  who  are  in  possession  of  lands  under  a  lease  have  an  interest 
therein  beyond  the  subsisting  term,  usually  called  the  ^tenant's  right 
of  renewal.'  Between  the  landlord  and  tenant  this  interest  cannot 
strictly  be  denominated  a  right  or  estate,  but  is  merely  a  hope  or 
expectation,  there  being,  in  the  absence  of  contract,  no  way,  legal  or 
equitable,  of  compelling  a  renewal.  But,  as  between  third  persons, 
the  law  recognizes  this  interest  as  a  valuable  property  right,  and 
the  renewal  as  a  reasonable  expectancy  of  the  tenants  in  possession." 
Robinson  v.  Jewett,  116  N.  Y.  40,  22  N.  E.  224,  and  cases  cited. 
The  superior  opportunity  or  chance  that  a  tenant  has  to  renew  his 
lease — that  intangible  thing  known  as  a  "tenant's  right" — ^is  a  thing 
of  value,  and,  if  that  tenant  is  a  co-partnership,  it  is  accounted  one 
of  the  assets  of  the  co-partnership,  which  no  one  member  has  a  right 
clandestinely  to  appropriate  to  himself.  None  of  the  cases  cited, 
however,  or  any  which  I  have  been  able  to  discover,  have  gone  the 
length  of  holding  that  under  no  circumstances  can  a  member  or 
members  of  a  co-partnership  take  a  lease  of  the  premises  occupied 
by  their  firm  for  his  or  their  own  benefit.  It  would  be  unreasona- 
ble to  hold  that,  after  the  dissolution  of  a  co-partnership,  or  the  fix- 
ing of  a  time  when  it  is  to  be  dissolved,  neither  member  of  such  co- 
partnership should  be  at  liberty  to  lease  the  premises  theretofore 
occupied  by  them  for  his  own  benefit,  but  could  only  take  it  for  the 
joint  benefit  of  those  who  were  no  longer  to  continue  in  the  busi- 
ness. The  sum  and  substance  of  the  principle  is  that  a  partner  shall 
not  secretly  or  clandestinely  take  advantage  of  his  position  to  better 
himself  at  the  expense  of  his  associates;  that  he  shall  not,'  as  some 
of  the  cases  express  it,  "go  behind  the  back"  of  his  co-partner  to  ob- 
tain that,  solely  for  himself,  to  which  all  of  his  associates  are  equally 
entitled.  There  must,  however,  be  circumstances  under  which  a 
member  of  a  firm  dissolved,  or  about  to  be  dissolved,  can  make  ar- 
rangements for  continuing  the  business  where  it  had  been  previously 
carried  on,  and  for  that  purpose  acquire  a  lease  of  such  property. 
This  is  recognized,  indirectly  it  is  true,  but  still  recognized,  in  the 
opinion  of  the  court  in  the  case  of  Struthers  v.  Pearce,  supra;  the 
court  saying: 
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•The  material  fact  Is  found  by  the  Judge  that  the  lease  in  question  was 
taken  by  the  defendants  during  the  existence  and  continuance  of  the  part- 
nership for  their  Individual  benefit,  and  to  the  exclusion  of  all  Interest  therein 
by  the  plaintiff;  and  that  this  was  done  secretly,  and  without  notice  to  him. 
It  also  appears  by  findings  that  the  term  of  the  co-partnership  was  not  for  a 
fixed  and  definite  period,  but  was  to  continue  during  the  pleasure  of  the 
parties;  and  it  is  not  found  that  any  agreement  had  been  made,  or  any  act 
had  been  done,  or  notice  given,  by  either  party,  by  which  the  time  for  its 
dissolution  had  been  ascertained,  fixed,  or  determined,  nor  that  there  had 
been  any  expression  or  Indication  of  the  will  or  pleasure  of  either  party  by 
which  the  relation  between  them  had  been  discontinued  when  the  lease  was 
obtained.  We  must,  therefore,  assume  as  a  fact  that  the  partnership  was  in 
existence,  and  that  no  definite  time  had  been  fixed  for  its  dissolution  at  that 
time,— or,  in  other  words,  that  it  was  still  'a  continuing  partnership  of  unde- 
termined duration';  and  on  that  assumption  the  judge  was  clearly  right  in 
declaring  as  his  conclusion  of  Iffw  that  the  lease  was  partnership  property. 
The  rule  or  principle  is  well  settled  in  such  a  case,  as  stated  In  the  clear, 
terse,  and  expressive  language  of  the  couns^  of  the  appellants  when  he 
says,  'It  is  true  that,  where  no  definite  time  is  fixed  for  dissolution,  though 
the  firm  may  be  dissolved  at  any  time  on  notice,  yet  until  such  notice  Is  given 
the  partnership  is  deemed  to  continue  indefinitely,  and  the  term  of  a  lease 
BO  renewed  is  therefore  deemed  to  commence  within  the  term  of  the  part- 
nership, and  becomes  a  partnership  asset.' " 

In  the  case  before  ns,  the  partnership,  like  that  in  Struthers  v. 
Pearce,  was  not  fixed  and  definite,  but  it  was  to  continue  during  the 
pleasure  of  the  parties.  Unlil^e  that  case,  however,  notice  had  been 
given  by  the  plaintiff  of  the  termination  of  such  partnership  at  a 
fixed  time,  and  at  the  time  of  the  negotiations  the  partnership  exist- 
ing between  the  parties  was  not  ^'a  continuing  partnership  of  unde- 
termined duration."  In  this  case  the  lease  would  expire  on  the  Ist 
of  May.  Prior  to  or  about  the  1st  of  April  the  plaintiff  notified  the 
landlord  that  the  co-partnership  existing  between  him  and  the  de- 
fendants would  terminate  on  May  Ist,  that  he  would  withdraw  from 
the  firm  on  that  date,  and  that  he  would  not  be  responsible  for  the 
rent  of  the  premises  after  that  time.  He  also,  before  the  1st  of 
May,  notified  the  defendants  that  he  would  retire  from  the  co-part- 
nership May  1st.  Ascertaining  or  recalling  the  fact,  however,  that 
he  could  only  do  so,  under  the  articles  of  co-partnership,  at  the  end 
of  the  fiscal  year,  and  by  giving  three  months'  written  notice,  he, 
on  the  1st  day  of  May,  gave  them  written  notice  that  he  would  with- 
draw from  the  co-partnership  on  the  30th  day  of  November  or  the 
Ist  of  December,  and  he  again,  on  November  19th,  notified  the  land- 
lord that  the  co-partnership  contract  would  expire  November  30th ; 
that  he  would  then  retire  from  the  firm,  and  he  would  not  be  re^ 
sponsible  for  the  rent  after  that  time.  After  giving  these  notices,  I 
do  not  see  how  it  can  be  claimed  that  he  could  expect  any  renewal 
of  the  lease  for  his  benefit.  It  seems  to  me  that  they  constituted  an 
abandonment  of  the  so-called  "tenant's  right  of  renewal." 

In  this  case  the  lease  was  not  executed  until  December  27th,  after 
this  action  had  been  commenced,  and  after  the  motion  for  the  ap- 
pointment of  a  receiver  had  been  argued.  It  is  claimed,  however, 
that,  while  the  lease  was  not  executed  until  after  the  dissolution  of 
the  co-partnership,  yet  the  agreement  for  the  lease  was  made  during 
the  existence  of  the  co-partnership,  and  that,  therefore,  it  must  be 
held  as  taken  for  the  benefit  of  all  the  former  co-partners.     I  think 
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the  evidence  justifies  the  holding  that  the  execution  of  the  lease  on 
the  27th  of  December  was  simply  the  culmination  of  negotiations 
had,  and  the  consunmiation  of  an  agreement  practically  made,  before 
December  Ist;  but  it  does  not  necessarily  follow  from  that  lliat  the 
lease  should  be  held  as  taken  for  the  benefit  of  all  the  former  co- 
partners. Of  course,  negotiating  for  a  lease  and  agreeing  upon  its 
terms  during  the  existence  of  a  co-partnership,  although  it  is  not 
to  be  actually  executed  until  after  the  dissolution  of  the  co-partner- 
ship, is  open  to  the  same  objection  as  the  actual  procurement  of  the 
lease  during  the  continuance  of  the  co-partnership.  The  question  in 
each  is  whether  there  has  been  any  breach  of  the  duty  that  one  co- 
partner owes  to  the  others, — ^whether  an  undue  advantage  has  been 
taken  of  the  co-partnership  relations.  The  circumstances  under 
which  the  negotiations  for  the  lease  were  conducted  must  determine 
in  each  case  whether  there  has  been  any  breach  of  co-partnership 
duty,  and  whether  the  acts  of  the  co-partner  negotiating  for  his  own 
benefit  must,  because  of  such  breach,  inure  to  the  benefit  of  alL  No  • 
hard  and  fast  rule  can  be  adopted  to  govern  every  case,  no  matter 
what  the  circumstances  are.  In  this  case  it  was  after  the  notices  to 
the  landlord  and  to  the  defendants  that  the  co-partnership  would 
terminate  at  a  specified  time,  and  that  the  plaintiff  would  not  be  re- 
sponsible for  the  rent  beyond  that  time,  were  given,  that  negotia- 
tions began  between  the  defendants  and  the  landlord  for  the  renewal 
of  the  lease.  There  appears  to  have  been  nothing  secret  or  clan- 
destine about  it.  It  was  not  a  case  where  one  partner  obtained  a  re- 
newal of  the  lease  behind  the  back  of  the  others  before  the  dissolu- 
tion of  the  co-partnership,  or  before  it  had  been  agreed  to  be  dis- 
solved, whereby  the  other  partner  was  forced  out  of  the  business, 
but  after  the  plaintiff  had  announced  his  intention  to  retire  from 
the  firm,  and  after  he  had  announced  that  after  the  time  fixed  by 
him  he  would  no  longer  be  responsible  for  any  portion  of  the  rent 
of  such  premises.  By  such  acts  and  declarations  upon  his  part  it 
seems  to  me,  as  before  stated,  that  he  waived  any  part  or  interest  in 
what  has  been  referred  to  as  the  "tenant's  right  of  renewal."  The 
knowledge  that  the  defendants  were  negotiating  for  a  renewal  of 
the  lease  was  not  withheld  from  him,  but  was  known  to  him,  for  he 
applied  to  the  landlord  to  ascertain  upon  what  terms  he  could  obtain 
a  lease  of  said  premises  in  the  event  of  the  defendants  not  taking 
them.  The  plaintiff  raised  no  objection  to  the  defendants  leasing 
such  premises,  except  that  they  should  not  do  it  during  the  continu- 
ance of  the  co-partnership.  The  case  is  not  like  that  of  Clogg  v.  Ed- 
mondson,  8  De  Gex,  M.  &  G.  787,  cited  in  Mitchell  v.  Reed,  61  N.  Y. 
138,  where  two  partners  in  a  co-partnership  about  to  be  dissolved 
objected  to  the  other  three  taking  a  renewal  of  the  lease,  claiming 
that  such  renewal  should  be  for  the  benefit  of  all.  Here  there  was 
no  claim  upon  the  part  of  the  plaintiff  that  he  should  have  any  part 
or  benefit  in  the  new  lease;  simply  an  application  for  it  for  himself 
in  the  event  of  the  defendants  not  taking  it.  Under  the  circum- 
stances in  this  case  it  does  not  seem  to  me  that  there  has  been  any 
breach  of  trust  on  the  part  of  the  defendants,  or  violation  of  the 
fiduciary  relation  existing  between  themselves  and  the  plaintiff^  or 
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that  they  did  anything  more  than  is  permissible  to  business  men,  when 
they  ascertained  that  the  plaintiff  proposed  withdrawing  from  the 
co-partnership.  It  can  hardly  be  expected  that,  when  a  co-partner- 
ship has  occupied  real  estate  ander  a  lease,  they  shall  be  barred  from 
renting  silch  premises  for  a  continuation  of  such  business  after  the 
termination  of  the  co-partnership,  except  upon  the  expressed  con- 
sent of  the  other  co-partner  or  co-partners.  That,  probably,  in  a 
large  majority  of  instances,  would  mean  that  when  real  estate  was 
once  leased  by  a  co-partnership  it  could  not  be  used,  after  the  dis- 
solution of  such  co-partnership,  for  Carrying  on  business  by  any  num- 
ber of  the  members  of  the  old  co-partnership.  It  also  seems  to  me 
to  be  going  too  far  to  hold  that,  after  co-partners  have  agreed  upon  a 
dissolution  of  the  firm  at  a  fixed  time,  neither  of  them  shall  be  per- 
mitted to  enter  into  n^otiations  for  the  carrying  on  of  the  same 
kind  of  business  until  after  the  actual  dissolution  of  such  co-partner- 
ship, and  the  winding  up  and  settlement  of  its  affairs.  Landlords 
cannot  be  expected  to  hold  their  property  in  such  an  indefinite  way. 
In  this  case  I  can  find  nothing  in  the  evidence  to  show  that  the 
defendants  acted  in  any  underhand  way  in  securing  the  renewal  of 
the  lease  in  question  here,  or  that  they  in  any  wise  violated  any 
dnty  that  they  owed  to  the  plaintiff  in  the  premises,  and  that,  there- 
fore, the  referee  was  in  error  in  holding  that  the  renewal  of  the 
lease  must  inure  to  the  benefit  of  the  plaintiff,  and  be  treated  as  a 
co-partnership  asset,  to  be  taken  and  sold  by  the  receiver. 

The  referee  found  "that  the  defendants  owed  to  the  firm  of  Wil- 
son, Sheffer  &  Go.  the  sum  of  |200,  which  should  be  paid  to  the 
receiver.''  This  charge  of  |200  against  the  defendants  arises  out 
of  the  following  circumstances,  as  appears  from  the  testimony  of  an 
accountant  who  examined  the  books  and  accounts  of  the  firm:  In 
December,  1896,  the  firm  purchased  5,275.28  bushels  of  rye,  at  44 
cents  per  buriiel.  This,  according  to  the  expert's  testimony,  amount- 
ed to  12,321.22,  less  freight  at  11  cents  per  100,  amounting  to  |324.97. 
There  appears  on  the  cash  book  in  settlement  of  that  account  that 
there  was  paid  one  check  for  f  1,975,  another  check  for  |21.25,  and 
a  check  in  settlement  of  the  freight  for  |308.22.  The  bill  for  this 
rye  was  entered  upon  the  books  in  what  is  called  the  "rye  account," 
at  f2,521.33,  thus  increasing  that  account  by  |200.  It  is  claimed 
that  the  figure  3  has  been  changed  to  the  figure  5  by  one  of  the  de- 
fendants. The  expert  who  examined  the  books,  and  who  was  a 
witness  for  the  plaintiff  upon  the  trial,  and  who  apparently  first 
discovered  this  ^crepancy,  in  answer  to  the  question  as  to  what 
the  effect  of  this  change  was,  answered: 

**It  decreases  the  profit  and  loss  account;  it  Increases  the  rye  account.  The 
rye  account  is  balanced  up  at  the  end  of  the  year.  It  increases  the  debit 
of  the  rye  |200,  making  the  profit  in  rye  $200  less.  In  other  words,  it  charges 
the  firm  with  $200  more  than  it  ought  to  charge." 

During  another  portion  of  his  testimony,  in  speaking  of  the  profit 
and  loss  account,  he  was  asked  the  following  question: 

'*Q.  Does  it  make  any  difference  In  the  amount  that  each  partner  will 
receive  in  the  settlement  of  their  affairs,  when  there  is  nothing  to  dlyide, 
except  cash  received  from  the  blUs  and  accounts  receivable,  and  from  the 
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Inventory  of  the  stock  on  hand?  A.  No,  sir;  not  when  the  profit  and  loss 
account  Is  correctly  made.  All  the  profit  and  loss  account  is  good  for  is  to 
show  whether  they  maJse  or  lose  money.  You  will  not  get  any  more  money 
than  they  have,  certainly;  but  it  will  show  what  each  partner  is  entitled  to 
of  the  assets  of  the  concern.  Q.  Mr.  Ellis,  how,  if  at  all,  does  that  fact 
which  you  have  stated  with  reference  to  the  rye  affect  the  Interests  of  one 
indlyldual  partner  as  against  the  others  upon  the  settlement?  A.  This  one 
transaction  wlU  Increase  the  assets  of  the  concern  in  the  profit  and  loss  sheet. 
The  case  of  that  rye,  something  in  the  neighborhood  of  $250,  that  will  In- 
crease the  account  that  goes  in  as  a  credit  in  the  profit  and  loss  sbec±  to  be 
divided  among  three  creditors.  Q.  It  is  nothing  more  than  a  matter  of 
bookkeeping?  A.  They  all  share  alike.  Q.  Then  that  is  purely  a  matter  of 
bookkeeping?    A.  That  is  all." 

Again,  he  says: 

'*The  footing  in  the  rye  account  does  not  appear  anywhere  else  except  on 
this  book.  Q.  They  did  not  enter  into  any  calculation  of  division  of  profits? 
A.  That  has  not  been  made  up  yet.  No  one  has  ever  been  harmed,  as  yet, 
by  that  change.  In  any  event,  it  would  only  Increase  on  the  books,  or  In- 
crease the  profits  or  loss  sustained  by  this  firm.  That  is  alL  It  would  not 
deprive  anybody  of  a  dollar.**^ 

How,  under  this  evidence,  the  defendants  can  be  properly  charged 
with  t200,  I  do  not  see.  There  is  no  pretense  that  they  have  re- 
ceived any  part  of  it,  or  that  they  have  improperly  paid  it  ont  to  any 
one,  or  that  the  real  assets  of  the  firm  have  been  increased  or  dimin- 
ished by  it.  I  can  understand  that,  if  they  were  endeavoring  to  sell 
out  to  some  one  their  interest  in  the  concern,  such  an  entry  changiQg 
the  apparent  assets  of  the  concern  might  enable  them  to  secure  a 
larger  price  for  their  interest;  but  this  accounting  between  the  part- 
ners is  being  taken  upon  the  actual,  not  apparent,  assets,  and  eacb 
partner  is  to  be  charged  with  what  he  has  actually  received  or 
improperly  disposed  of,  and  is  to  receive  his  portion  of  what  the 
partnership  actually  has;  and,  where  there  is  no  claim  that  they  have 
received  this  sum,  or  improperly  disposed  of  it,  and  where  the  evi- 
dence is  undisputed  that  nobody  has  been  harmed  by  the  entry. 
I  can  see  no  reason  for  charging  the  defendants  with  an  amount  of 
money  which  they  have  not  received,  lost,  or  paid  out,  and  which  the 
co-partnership  has  neither  received,  paid  out,  nor  lost. 

The  same  remarks  will  apply  to  the  finding  of  the  referee  that  the 
defendants  owe  the  firm  of  Wilson,  Sheffer  &  Co.  the  sum  of  flO. 

There  are  also  several  findings  by  the  referee  of  indebtedncBS  by 
the  defendants  to  the  firm,  caused  by  duplicate  payments;  for  in- 
stance, one  of  f  14.55.  It  is  stated  by  the  expert  witness  who  exam- 
ined the  books  that  he  found  a  cash  payment  of  f  14.55  made  Novem- 
ber 22,  1897.  On  the  23d  of  November,  1897,  a  check  was  given 
in  settlement  of  an  account  which  included  this  same  item  ot  f  14.55, 
which  check,  it  is  claimed,  is  signed  by  the  defendant  Wilson.  There 
are  several  other  findings  of  indebtedness  by  the  defendants  to  the 
plaintiff  arising  out  of  alleged  duplicate  payments,  where  the  checks 
for  the  second  payments  were  signed  by  the  defendant  Wilson.  '  There 
is  no  claim,  as  I  understand  it,  that  either  of  the  defendants  appro- 
priated these  second  payments  to  themselves,  or  either  of  them,  but 
they  are  apparently  held  liable  for  negligently  or  improperly  paying 
bills  which  had  already  been  paid;  but  why  both  defendants  should 
be  charged  for  the  negligence  or  improper  act  of  one  I  do  not  under- 
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stand.  It  will  be  observed  that  the  defendants  have  hot  only  been 
hdd  responsible  for  a  second  payment  of  accounts  already  settled, 
where  the  checks  had  been  drawn  by  one  or  other  of  them,  but  they 
have  also  been  held  responsible  for  the  sum  of  tl7.36,  where  the 
check  for  the  second  payment  was  drawn  by  the  plaintiff.  The 
caidi  payment  of  tl7.36  appears  to  have  been  made  January  22, 
1897,  and  the  check  which  included  this  f  17.36,  with  which  the  referee 
has  charged  the  defendants,  was  drawn  January  29,  1897,  and  was 
drawn  by  the  plaintiff.  From  an  examination  of  the  books,  the 
expert  states  that  the  bill  in  question  was  paid  twice,  and  that  the 
f  17.36  included  in  the  check  calls  for  the  same  thing  that  had  been 
previously  paid  for  in  cash.  Why  both  defendants  should  be  made 
to  pay  for  a  second  payment  improperly  made  by  one,  or  to  pay  for 
a  second  payment  improperly  made  by  the  plaintiff,  is  something 
that  has  not  been  explained  in  the  printed  brief  or  by  the  oral  argu- 
ment, and  does  not  appear  from  the  testimony  in  the  case.  If  bills 
have  been  paid  twice,  the  parties  receiving  such  payments  are  liable 
to  the  co-partnership  for  the  overpayment,  and  such  claims  constitute 
a  part  of  the  assets  of  the  firm,  to  be  collected  by  the  receiver. 
Unless  in  cases  of  gross  negligence,  I  do  not  understand  that  co- 
partners are  personally  liable  to  the  co-partnership  for  overpay- 
ments. The  losses  incurred  by  error,  and  mistakes  of  the  several  co- 
partners in  the  course  of  business,  are  part  of  the  hazards  of  any 
business,  and  must  be  borne  by  the  co-partnership,  and  not  by  the 
individual  members  through  whom  they  occurred,  unless  they  happen 
through  gross  negligence.  Here  there  is  no  claim  of  bad  faith  in 
making  these  second  payments,  nor  that  there  was  gross  negligence, 
but,  for  aught  that  appears,  they  were  purely  accidental. 

I  refrain  from  an  examination  of  the  other  findings  of  fact,  and 
express  bo  opinion  thereon,  because,  with  the  view  that  I  take  of 
the  case,  a  new  trial  will  be  necessary,  in  which  all  questions  of  fact 
will  be  passed  upon.  The  fact,  therefore,  that  other  findings  have 
not  been  here  adverted  to  is  not  to  be  taken  as  an  intimation  of  ap- 
proval or  disapproval  of  them. 

The  judgment  should  be  reversed,  referee  discharged,  and  a  new 
trial  granted;  costs  to  abide  the  event.    All  concur. 


WILLIAMSON  V.  ANDERSON. 
(Supreme  Court,  AppeUate  Division,  First  Department    November  25,  1888.) 

Btock^Tbaksfbb. 

One  to  whom  a  certificate  on  its  face  transfers  stock  absolutely,  and 
as  the  unqualified  owner  thereof,  has  prima  facie  a  right  to  liave  the 
stock  transferred  to  him  on  the  books  of  the  corporation. 

Appeal  from  special  term. 

Action  by  David  Williamson  against  Henry  B.  Anderson  and  oth- 
ers. From  a  judgment  for  plaintiff  defendant  Anderson  appeals. 
ALffirmed. 
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The  following  is  the  opinion  of  the  conrt  bdow  (HIBOOCK^  J.): 

The  plaintiff  is  the  holder  and  in  possession  of,  and  produces  upon  the  trial 
of  this  action,  a  certificate  transferring  to  him  absolntelj,  and  as  the  nnqnal- 
Ified  owner  of  sixty-nine  shares  of  the  capital  stock  of  the  aboTe-named 
defendant  company,  and  seeks  to  compd  said  company  to  transfer  said  stock 
to  him  upon  its  books.  The  defendants,  and  principally,  it  appears,  the  de- 
fendant Anderson,  dispute  his  right  to  have  said  stock  so  transferred,  rls  fining 
that  be  holds  the  same  as  security,  and  not  as  an  absolute  owner.  A  some- 
what involved  explanation  has  been  offered  by  the  evidence  of  the  defendants 
to  sustain  such  theory  of  security  or  qualified  ownership.  After  considering 
the  same,  however,  in  the  light  of  plaintiff's  evidence  contradicting  such 
theory,  and  in  the  light  of  the  prima  facie  right  which  plaintiff  has  upon  the 
face  of  the  certificate  to  have  It  transferred  to  him,  I  am  of  the  opinion  that 
the  latter  has  established  his  right  to  the  relief  claimed,  and  that  he  should 
have  Judgment  compelling  such  transfer,  etc  Findings  or  decision  and  judg- 
ment in  accordance  b^ewith,  with  costs  against  both  defendants,  may  be 
prepared  by  plaintiff;  and,  if  not  satisfactory  hi  form  to  defendants,  they 
may  submit  amendments. 

Argued  before  VAN  BRU^^,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  McLAUGHUN,  JJ. 

O.  P.  Anderson,  for  appellant 
0.  D.  Rogers,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
the  court  below. 


PEOPLE  V.  PAGE. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  14,  1899.) 

.  1.  Navigable  Waters— Title  to  Bed— Colonial  Grant. 

A  colonial  grant  was  of  land  along  both  sides  of  the  Hudson  [Mo- 
hawk] river,  and  extending  from  each  side  backward  into  the  woods  2A 
miles,  and  all  the  islands,  rivers,  aifd  creeks  appertaining  thereto,  and 
was  in  confirmation  of  a  former  Dutch  grant,  which,  under  the  Dutch 
law,  would  not  vest  title  to  land  under  public  streams.  Held,  that  this 
■did  not  carry  title  to  the  bed  of  the  river  as  against  the  state,  it  being 
navigable  at  that  point. 

2.  Same— Land  Commissioners. 

Laws  1894,  c.  317,  S  70,  subd.  5.  permitting  commissioners  of  the  land 
office  to  authorize  the  use  of  lands  of  the  state  under  water  for  certain 
purposes  therein  stated,  did  not  permit  them  to  authorize  the  construc- 
tion of  a  permanent  dam  in  a  navigable  stream. 

ai  Same. 

The  fact  that  the  use  of  a  navigable  stream  for  commerce  or  navi- 
gation is  insignificant  does  not  destroy  the  staters  proprietary  rights,  nor 
authorize  its  appropriation  for  individual  use. 

4.  Same— Phbrcription— Amendment  after  Trial. 

Where  the  evidence  showed  that,  50  years  before,  a  dam  had  been  main- 
tained for  a  few  years  in  a  public  stream,  but  not  that  one  had  been 
maintained  continuously  for  40  years,  a  motion  by  defendant,  made  after 
trial  in  a  suit  to  enjoin  him  from  maintaining  a  dam  in  such  stream,  for 
leave  to  amend  by  setting  up  a  prescriptive  right  to  malntahi  the  dam 
because  of  40  years'  adverse  possession,  was  properly  denied. 

&  Bake— Subjbct-Matter— Allowance. 

In  a  suit  by  the  people  to  enjoin  the  obstruction  of  a  navigable  stream, 
the  subject-matter  is  the  state's  right  to  have  the  waters  of  the  stream 
flow  free  and  unobstructed;   and  hence,  where  there  is  no  proof  of  the 
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▼alae  of  that  right,  the  extra  allowance  provided  for  In  Code  Oir.  Froc. 
I  8268,  should  not  be  allowed. 

Appeal  from  trial  term,  Albany  county. 

Injunction  by  the  people  of  the  state  of  New  York  against  Edward 
N.  Page.  Appeal  by  the  defendant  from  a  judgment  entered  upon  the 
decifiion  of  the  trial  term,  enjoining  the  defendant  from  proceeding 
with  the  construction  of  a  dam  in  tihe  most  southerly  channel  or 
^sprout  of  the  Mohawk  river,  below  the  state  dam,  and  between  the 
mainland  and  the  island  conmionly  known  as  Hemstreet's,  or  Sim- 
mons', or  Page's  island,  and  directing  the  defendant  to  remove  the 
structure  or  dam  or  such  part  thereof  as  has  been  already  built  or 
placed  in  said  river  by  him;  also  from  an  order  denying  a  motion 
of  the  defendant  to  set  aside  the  verdict  of  the  jury  on  certain  specific 
questions;  also  from  an  order  of  special  term  denying  a  motion  of 
the  defendant  for  leave  to  serve  an  amended  answer;  also  from  an 
order  granting  an  extra  allowance  of  costs.  AfQrmed  in  part,  and 
reversed  in  part 

The  action  was  commenced  on  the  5th  day  of  December,  1896.  In  the 
complaint  it  is  alleged  that  the  Mohawk  river  Is  a  navigable  river;  that  the 
title  to  the  bed  thereof  is  vested  in  the  people  of  the  state;  that  the  defendant 
has  constructed  a  dam  across  the  southerly  channel  of  the  river  below  the 
state  dam  between  the  mainland  and  the  island  commonly  known  as  Sim- 
mons* or  Page's  island;  that  said  dam  is  a  purprestnre  and  public  nuisance, 
and  wiU  prevent  the  free  and  public  use  of  the  channel,  and  will  set  the  water 
back  upon  the  lands  above  the  dam,  to  the  serious  injury  of  the  property  and 
existing  water  rights.  In  the  answer,  the  erection  of  the  dam  and  its  per> 
manent  character  are  admitted,  and  aU  the  other  aUegations  of  the  com- 
plaint are  denied.  It  is  averred  that  the  defendant  is  the  owner  and  in  pos- 
session of  the  land  on  each  side  of  the  stream  at  the  place  where  the  dam 
is  built  and  also  of  the  land  under  water;  that  the  source  of  his  title  is  a 
grant  made  by  Thomas  Dongan,  colonial  governor,  to  KilUan  Van  Rensselaer, 
November  4,  1685;  that  the  southerly  sprout  where  the  dam  is  buUt  is  not 
now,  and  never  has  been,  navigable.  It  is  also  averred  that  on  or  about 
January  28,  1887,  the  commissioners  of  the  land  office  of  the  state  of  New 
York  granted  to  the  defendant  the  right  to  continue  and  maintain  the  dam 
as  constructed  by  him.  Upon  the  trial  of  the  case,  before  the  court  and  a 
jnry,  three  specific  questions  were  submitted  to  the  Jury,-His  to  whether  or 
not  the  property  of  three  certain  parties  had  been  injured  by  the  construction 
or  maintenance  of  the  dam.  The  jury  found  that  there  was  such  injury 
aa  to  the  property  of  two  of  the  named  parties,  but  not  as  to  the  other.  The 
court,  in  its  decision  finally  disposing  of  the  case,  adopted  the  findings  of 
the  Jury,  and  also  found  that  the  Mohawk  river,  at  the  locality  in  question, 
Is  a  navigable  river,  and  that  the  bed  thereof  and  the  land  composing  such 
bed  b^ow  high-water  mark  are  owned  by  the  people  of  the  state,  and  that 
the  dam  constructed  by  the  defendant  is  a  permanent  encroachment  upon  the 
bed  of  a  navigable  river  belonging  to  the  state,  and  constitutes  a  purpre»- 
tare  and  public  nuisance;  that  the  consent  of  the  commissioners  of  the  land 
office  given  on  28th  January,  1897,  to  the  defendant  to  continue  and  maintain 
the  dam  was  not  within  the  power  of  the  commissioners,  and  did  not  confer 
any  right  to  erect  or  continue  the  dam;  and  that  its  erection  and  maintenance 
by  the  defendant  is  in  violation  of  the  law.  Judgment  of  abatement  was 
accordingly  ordered.  The  consent,  referred  to,  of  the  commissioners  of  the 
land  office,  was  based  on  a  petition  of  the  defendant  dated  January  12,  1897, 
and  presented  to  the  board  on  the  28th  January,  1887,  asking  permission  to 
continue  and  maintain  the  dam  in  question,  and  the  action  of  the  board  is 
In  the  form  of  a  resolution  as  follows:  "Resolved,  in  so  far  as  this  board 
controls  the  lands  described  in  the  petition  and  upon  said  map,  that  the 
consent  of  the  commissioners  of  the  land  office  is  hereby  given  and  granted 
on  behalf  of  the  state  of  New  York  unto  said  Edward  N.  Page,  his  heirs  and 
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assigns,  tD  maintain  said  dam  as  now  constructed:  provided,  boweyer,  that 
said  Page  shall  at  all  times  indemnify  and  save  harmless  the  people  of  tbe 
state  of  New  York  for  any  claims  for  damages  which  may  be  presented 
against  said  state  or  the  people  thereof  by  virtue  of  the  construction  or  main- 
tenance of  the  dam:  and  provided,  furthermore,  that  private  rights  and  rights 
of  property  of  individuals,  if  any,  of  every  nature  and  description,  sliall 
not  be  taken  away.  Impaired,  or  impeded:  and  further  provided  that  tlie 
state  is  to  be  held  In  no  wise  liable  or  responsible  for  any  act  done  by  said 
Page,  his  heirs  or  assigns,  and  subject  also  to  revocation  at  the  discretion 
of  the  said  board  of  land  commissioners,  also  subject  to  any  and  all  uses* 
whatever  for  which  the  premises  in  question  may  be  required  for  canal  pur- 
poses as  may  and  shall  be  defined  and  directed  by  tbe  superintendent  of  public 
works." 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRIGK,  PUT- 
NAM, and  MERWm,  JJ. 

David  Muhlfelder  (E.  Countryman,  of  counsel),  for  appdlant. 
Theodore  E.  Hancock,  Attj.  GesL  (Hamilton  Harris,  Marcus  T.  Hun,, 
and  Learned  Hand,  of  counsel),  for  the  People. 

MERWm,  J.  The  defendant  claims  title  to  the  bed  of  the  stream 
across  which  he  has  built  his  dam.  His  appropriation  is  permanent, 
and  for  his  individual  benefit  solely.  He  owns  the  adjacent  lands. 
The  stream  is  the  southwestern  or  outermost  branch  of  the  mouth  of 
the  Mohawk.  There  are  several  branches  or  grouts  through  which 
the  Mohawk  finds  its  way  to  the  Hudson,  and  it  may  be  inferred 
from  the  evidence  that  at  the  time  of  the  original  grant  to  Van 
Rensselaer,  in  1685,  the  southwest  branch  was  one  of  the  main 
branches,  if  not  the  main  branch,  of  the  river  at  that  locality,  and  that 
there  was  no  doubt  then  of  the  navigability  in  fact  of  the  river, 
within  the  rule  applicable  to  such  rivers.  The  Montello,  20  Wall.  430; 
Morgan  v.  King,  35  N.  Y.  454.    It  was  undoubtedly  a  public  river. 

It  is  apparent  from  the  grant  to  Van  Rensselaer,  in  1685,  under 
which  the  defendant  claims  title,  that  Hudson  river  was  then  supposed 
to  extend  to  the  Cohoes  Falls;  and,  if  so,  the  mainland  along  the 
branch  or  sprout  in  question  was  understood  then  to  be  the  west 
bank  of  Hudson  river.  The  grant  was  of  tracts  'Eyeing  and  being  on 
and  upon  the  banks  of  Hudson  river,"  beginning  at  the  south  end  or 
part  of  Berrent  is»land,  and  "extending  northward  up  along  both 
sides  of  the  said  Hudsons  river,  into  a  place  heretofore  called  the 
Kahoos  or  the  Great  Falls  of  the  said  river,  and  extending  it  selfe  east 
and  west  all  along  from  each  side  of  the  said  river  backwards  into 
the  woods  twenty-four  English  miles."  This  description,  it  wiD  be 
observed,  is  from  the  west  side  of  the  river  westwarf,  and  from  the 
side  of  the  river  eastward;  and  therefore  whatever  was  between  the- 
oast  and  west  banks  of  the  river  would  be  excluded,  and  not  within 
the  bounds  .of  the  grant,  unless,  by  implication,  the  bounds  on 
either  side  went  to  the  center  of  the  stream.  Such  a  construction 
would  not  be  permissible  within  the  cases  that  hold  that  the  Mohawk 
and  the  Hudson  rivers  above  tide  water  are  navigable  streams,  and 
the  title  of  the  bed  of  the  rivers  in  the  people  of  the  state.  Canal  Ap- 
praisers V.  People,  17  Wend.  571 ;  People  ex  rel.  Loomis  v.  Canal  Ap« 
praisers,  33  N.  Y.  461j  Smith  v.  City  of  Rochester,  92  N.  Y.  463;  Crill 
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V.  City  of  Rome,  47  How.  Prac.  398,  affirmed  at  general  term.  See 
Van  Buren  v.  Baker,  12  N.  Y.  St.  Rep.  209;  Jones  v.  Jones,  1  How. 
Prac.  (N.  S.)  510.  In  the  Loomis  Case,  33  N.  Y.  461,  the  subject  of 
navigable  streams  was  elaborately  and  thoroughly  discussed,  and  the 
conclusion  there  reached  as  to  the  status  of  the  Mohawk  river  has  not 
been  overruled. 

An  element  of  some  importance  in  the  construction  of  this  i>atent 
is  the  circumstance  which  seems  to  be  quite  clearly  manifest, — that 
the  grant  was  only  in  confirmation  of  grants  Van  Rensselaer  had 
acquired  from  the  Dutch  authorities,  and  that  such  grants  would, 
ander  the  Dutch  law,  be  construed  as  not  vesting  title  to  nayigable 
or  public  streams,  whether  tidal  or  not.  Nor  does  the  general  clause 
following  the  description  ^^together  with  all  and  every  the  isles,  is- 
lands, rivers,  creeks,  runs  of  waters,  mines,  minerals,  •  •  •  and 
^11  other  royalties,  powers,  *  ♦  ♦  and  hereditaments  whatsoever 
to  the  said  premises  or  any  part  thereof  belonging  or  appertaining," 
change  the  result.  It  does  not  operate  as  against  the  state  to  con- 
vey lands  under  water  not  within  the  boundaries  of  the  grant. 

The  question  whether  the  defendant,  under  the  terms  of  the  grant 
to  his  predecessor,  Van  Rensselaer,  or  by  implication,  has  acquired 
title  to  the  bed  of  the  stream  at  the  locality  of  the  dam,  is  quite 
fully  and  satisfactorily  discussed  by  the  trial  judge  in  the  opinion 
delivered  by  him  in  deciding  the  case,  and  need  not  be  further  dis- 
cussed here.  We  find  no  good  reason  for  differing  from  him  in  his 
conclusion  that  the  defendant  did  not  acquire  the  title,  but  that  it  re- 
mains in  the  people  of  the  state.  The  defendant  claims  that  he  is 
protected  by  the  action  of  the  commissioners  of  the  land  office  of  the 
etate  on  the  28th  January,  1897.  The  resolution  is  not  a  deed  or 
letters  patent.  It  is  hardly  clauned  to  be  such.  The  notice  re- 
quired to  be  given  of  an  application  for  a  grant  (Laws  1894,  c.  317,  § 
71)  was  evidently  not  given,  and  this  is  said  to  be  jurisdictional. 
People  V.  Schermerhom,  19  Barb.  558.  There  were  no  recitals  that 
such  notice  was  given.  The  resolution  contained  a  proviso  that  pri- 
vate rights  and  rights  of  property  of  individuals  should  not  be  im- 
paired or  impeded.  It  was  found  by  the  jury  that  the  property  of 
individuals  was  injured  by  the  construction  or  maintenance  of  the 
dam.  By  subdivision  5,  §  70,  c.  317,  Laws  1894,  it  was  provided  that 
the  commissioners  might  authorize  the  use  of  lands  of  the  state  un- 
der water  for  certain  purposes,  but  did  not  include  a  case  like  the 
present,  and  inferentially  restricted  the  commissioners  from  author- 
izing the  use  except  for  the  purposes  therein  stated.  We  are  shown 
no  statute  that  gives  the  commissioners  authority  to  give  a  consent 
or  license  like  the  one  here  given.  It  seems  to  have  been  given  after 
the  suit  was  commenced.  It  did  not,  we  think,  prevent  the  con- 
tinuance of  the  action,  or  operate  as  a  defense.  It  did  not  estop 
the  plaintiffs  from  asserting  their  rights.  The  fact  that  at  present, 
In  the  changed  condition  of  the  stream,  its  use  for  commerce  or  navi- 
gation is  insignificant,  does  not  destroy  the  proprietary  rights  of  the 
state,  or  give  the  defendant  the  right  to  appropriate  the  stream  and 
bed  to  his  individual  use.  People  v.  Vanderbilt,  26  N.  Y.  287.  The 
Judgment  should  be  affirmed. 
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The  situation  upon  the  appeal  from  the  order  denying  the  motion 
to  amend  the  answer  is  substantially  as  follows:  The  case  was 
tried  in  April,  1897,  and  the  evidence  then  closed.  Certain  qncBr 
tions  of  fact  were  submitted  to  the  jury,  and  all  other  questions  were 
reserved  for  consideration  of  the  court,  it  being  agreed  that  argu- 
ment should  be  had  before  the  trial  judge  on  the  21st  June  following. 
By  subsequent  agreement,  the  argument  was  postponed  to  the  18th 
September,  at  which  time  it  took  place,  and  briefs  were  to  be  sub- 
mitted to  the  court  within  10  days  thereafter.  On  October  Ist  pa- 
pers were  served  for  a  motion  to  be  made  at  special  term  on  the  9tb 
October,  for  an  order  granting  leave  to  defendant  to  serve  an 
amended  answer  setting  up  the  statute  of  limitations  and  title  in  de- 
fendant by  prescription.  In  an  affidavit  by  the  defendant's  attorney 
it  was  stated  that  he  did  not  become  advised  of  the  necessity  of 
pleading  the  statute  of  limitations  and  title  by  prescription  nntil 
after  his  examination  of  the  evidence  and  authorities  preparatory 
to  the  final  submission  of  the  case,  and  that  he  finds  it  necessary  to 
a  proper  and  complete  determination  of  the  questions  involved  that 
the  defendant  should  plead  the  exclusive  occupation  and  possession 
by  the  defendant  and  his  grantors  of  the  property  upon  which  said 
dam  is  erected  for  the  period  of  more  than  40  years  under  written 
claim  of  title.  He  also  states  in  substance  that  such  possession  and 
occupation  appear  from  the  evidence,  but  does  not  state  how  or  from 
whom.  On  the  part  of  the  plaintiff  it  was  in  substance  denied  that 
the  proof  went  to  that  extent.  The  motion  was  not  heard  before 
the  judge  who  tried  the  case.  The  motion,  according  to  the  notice^ 
was  based  upon  the  evidence  given  at  the  trial,  and  we  may  assume, 
from  the  argument  of  the  counsel  on  the  appeal,  that  the  evidence 
was  in  fact  used  on  the  hearing  of  the  motion.  It  was  not  claimed 
by  the  defendant  that  he  desired  to  give  any  further  evidence.  In 
the  affidavit  of  the  defendant's  attorney  it  is  stated  that  no  further 
or  additional  proof  on  the  part  of  either  party  can  be  otfered.  On 
the  part  of  the  plaintiff  it  was  stated  that  further  proof  might  be 
necessary.  There  was  certainly  great  delay  on  the  part  of  the  de 
f endant,  and  not  much  excuse  shown  for  it  There  is  no  affidavit  by 
the  defendant 

In  view  of  the  delay  and  the  absence  of  any  claim  by  defendant 
<rf  the  existence  of  any  other  evidence,  it  was  certainly  incumbent 
upon  the  defendant  to  show  very  clearly  to  the  special  term  that 
there  was  in  the  case  evidence  from  which  the  trial  term  would  be 
authorized  to  find  an  adverse  possession  by  the  defendant  or  his 
grantors  for  40  years  prior  to  the  commencement  of  the  action.  This 
he  did  not  do.  The  action  would  not  be  barred  unless  that  was 
shown.  People  v.  Arnold,  4  N.  Y.  508;  In  re  Commissioners  State 
Reservation,  37  Hun,  537,  548;  Oould,  Waters  (2d  Ed.)  §  334.  In 
the  case  in  37  Hun,  Judge  Bradley,  sp^iking  for  the  court  in  regard 
to  a  claim  of  a  prescriptive  right  to  maintain  a  dam  and  use  the 
water,  says  (pages  548,  549): 

"To  constitute  such  bar  and  right,  it  is  necessary  that  the  use  be  en- 
joyed tinder  a  claim  of  right  or  adversely,  and  that  it  be  notorious,  continu- 
ous, and  uninterrupted  for  the  requisite  time.    2  Washb.  Real  Prop.   (4tb 
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E3d.)  322,  326;  Colvin  v.  Bomet,  17  Wend.  564;  People  v.  Arnold,  4  N.  Y, 
508;  Miller  v.  Garlock,  8  Barb.  153.  •  •  ♦  The  use  and  enjoyment  requi- 
site to  support  the  prescriptive  right  claimed  relate  as  well  to  the  use  or 
diversion  of  the  water  as  to  the  continuance  of  the  dam.  Stiles  v.  Hoolier, 
7  Ck)w.  266.  The  right  to  the  usufruct  of  the  water  (except  for  purposes  of 
navigation)  Is  proprietary,  and  that  of  the  state  is  paramount  Gould  v. 
Railroad  Co.,  6  N.  Y.  522;  Grill  v.  City  of  Rome,  47  How.  Prac.  398,  and 
cases  there  cited.  And  although  the  riparian  owner  may,  as  such,  use 
'water  of  the  river,  and  has  rights  in  that  respect  which  cannot  be  impaired 
by  individuals,  such  rights  are  subordinate  to  that  of  the  state;  and.  as 
against  the  latter,  he  cannot  appropriate  them  to  his  use.  People  v.  Tib- 
l>etts,  19  N.  Y.  523.  While  the  right  to  maintain  the  dam  upon  the  bed 
depends  upon  the  requisite  uninterrupted  continuance  of  it  at  the  place  where 
located,  the  right  to  use  the  water  of  the  river  is  dependent  on  the  like  con- 
tinaous  diversion  of  it" 

Prom  an  examination  of  the  evidence  in  the  case  before  us  it  i« 
quite  apparent  that  there  is  no  evidence  from  which  the  trial  court 
would  have  a  right  to  find  a  continuous  adverse  possession  of  the 
water  or  bed  of  the  stream  for  the  requisite  time.  There  was  evi- 
dence that  some  60  years  ago  there  was  a  dam  located  near  where 
the  present  one  is,  but  it  only  remained  a  few  years.  There  is  no 
evidence  that  a  dam  was  maintained  continuously  for  40  years.  The 
present  dam  was  built  only  a  short  time  before  the  commencement  of 
the  action.     The  motion  was,  we  think,  properly  denied. 

It  is  claimed  by  the  defendant  that  the  order  granting  an  extra 
allowance  is  not  justified  by  the  proof  as  to  ''the  value  of  the  subject- 
matter  involved."  Code,  §  3253.  We  are  of  the  opinion  that  the 
subject-matter  of  the  litigation  is  the  right  of  the  state  to  have  the 
waters  of  the  Mohawk  river  flow  free  and  unobstructed.  There  is 
no  proof  of  the  value  of  that  right,  and  therefore  no  basis  for  the 
extra  allowance,  and  none  should  be  allowed. 

Judgment  and  order  denying  motion  to  set  aside  verdict  affirmed, 
with  costs.  Order  denying  motion  to  amend  answer  affirmed,  with  flO 
costs  and  disbursements.  Order  granting  motion  for  extra  allow- 
ance reversed,  with  flO  costs  and  disbursements,  and  motion  denied. 
AH  concur. 


DAVITT  V.  NATIONAL  LIFE  ASS'N  OF  HARTFORD,  CONN. 

(Supreme  Court,  AppeUate  Division,  First  Department    December  28,  1S98.) 

1  Reinsubawce— Physical  Condition. 

The  question  whether  one  is  "well,"  as  conditioned  in  a  contract  for 
reinsurance,  is  a  qaestlon  of  fact  for  the  jnry. 
&  Same— Conditions. 

One  holding  a  life  policy  in  a  company  which  was  absorbed  by  defend- 
ant company,  by  accepting  a  condition  imposed  to  his  becoming  insured 
in  defendant  company,  instead  of  standing  on  his  rights  under  his  orig- 
inal contract,  is  bound  thereby,  it  being  explicitly  incorporated  In  the 
agreement,  though  he  did  not  understand  it 

Appeal  from  trial  term,  New  York  county. 

Action  by  Bridget  Davitt  against  the  National  Life  Association  of 
Hartford,  Conn.  IVom  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed* 
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The  following  is  the  opinion  of  the  court  below  (SPRING,  J.) : 

Michael  Davitt  had  carried  a  life  policy  in  the  United  Life  Insurance  Com- 
pany since  1888.  In  189C  this  company  and  the  defendant  entered  Into  a 
consolidation  agreement,  whereby  the  United  Life  was  absorbed  by  the 
defendant  company.  Notice  of  this  project  was  mailed  to  each  policy  holder 
of  the  United  Life,  with  a  request  to  insure  with  the  defendant  A  notice 
of  this  kind,  accompanied  with  the  puri)orted  contract  of  consolidation,  was 
mailed  to  and  received  by  Davitt,  and  In  pursuance  of  these  he  became  In- 
sured with  defendant.  One  of  the  conditions  prescribed  in  this  contract, 
preliminary  to  his  acceptance  by  the  new  company,  was  that  the  insnred 
"shall  be  alive  and  weir*  when  the  acceptance  was  received  by  the  defendant 
at  its  home  office.  Davitt  died,  and  his  widow,  the  beneficiary  named  in  tlie 
policy,  sued  to  recover  $2,000,  the  stipulated  sum  agreed  to  be  paid  in  the 
United  Life  policy,  which  was  not  in  fact  surrendered,  but  was  retained  by 
Davitt,  as  the  scheme  of  consolidation  did  not  contemplate  the  issue  of  new 
policies  in  lieu  of  those  issued  by  the  defunct  company.  The  only  question 
litigated  was  as  to  the  physical  condition  of  Davitt  when  accepted  by  the 
■  defendant,  and  that  was  submitted  to  the  Jury  as  a  specific  question  of  fact, 
and  a  verdict  rendered  that  he  was  well  at  that  time.  This  was  a  fair  prop- 
osition of  fact,  and  the  verdict  of  the  jury  settles  it  conclusively.  It  was 
arranged  in  open  court  by  the  respective  counsel  that  the  court  should  con- 
sider and  determine  the  effect  to  be  given  to  this  verdict,  and  briefs  have 
been  submitted  in  compliance  with  this  suggestion.  It  is  contended  on  be- 
half of  defendant  that  its  plan  of  insurance  involved  a  system  of  deferred 
payments,  and  by  this  plan  a  reduction  must  be  made  from  the  face  of  tlie 
policy  of  $510.  In  the  contract  of  consolidation  two  conditions  were  imposed 
prerequisite  to  becoming  insured  in  the  defendant  company,— one,  already 
adverted  to,  pertaining  to  the  physical  condition  of  Davitt,  and,  "second,  that 
the  rate  to  be  charged,  the  manner  of  payment,  and  distribution  of  the  same 
under  this  contract,  the  rules  and  regulations  of  the  National  Life  Associa- 
tion as  to  deferred  premiums  upon  natural  premium  policies  shall  apply 
hereto,  and  be  the  same  as  required  of  other  policy  holders  of  the  National 
Life  Association  under  natural  premium  policies  which  are  at  this  date  being 
issued.  •  ♦  ♦"  The  relation  between  Davitt  and  defendant  was  con- 
tracted, and  whatever  obligation  was  undertaken  by  him  preliminary  to  and 
as  a  part  of  the  agreement  must  be  performed  by  him.  The  defendant  had 
made  an  agreement  with  the  United  Life  Company.  Before  vitality  could  be 
injected  into  that  contract  as  between  Davitt  and  defendant,  these  two  must 
assent  to  it.  That  done,  it  constituted  their  agreement.  The  defendant  had 
a  right  to  exact  any  condition  precedent  to  the  acceptance  of  Davitt  as  Its 
beneficiary.  He  was  not  bound  to  accept  it.  He  could  still  retain  his  Uabllity 
on  his  policy  against  the  United  Life;  but,  if  he  did  seek  to  avail  himself 
of  the  offer  made  by  the  defendant,  he  did  it  recognizing  the  force  of  the  two 
conditions  required  by  it.  It  is  too  late  now  to  urge  his  failure  to  understand 
them.  They  were  explicitly  incorporated  in  the  agreement,  and  Davitt  pre- 
sumptively comprehended  them;  and,  if  not,  he  should  have  done  so  before 
his  acceptance.  The  evidence  is  unmistakable  that,  under  the  system  of 
deferred  payments  referred  to,  the  value  of  Davitt's  policy  increased  the 
longer  the  agreement  with  defendant  existed;  that  at  the  time  of  his  death 
its  value  was  only  $1,490,  and  for  that  sum,  with  interest  from  January  3, 
1897,  he  is  entitled  to  judgment  against  defendant  under  the  verdict  of  the 
jury,  besides  costs,  with  5  per  cent  extra  allowance. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'ERIENT, 
INGRAHAM,  and  McLAUGHLIN,  JJ. 

E.  D.  Worcester,  for  appellant 
M.  C.  Sjkes,  for  respondent, 

PER  CURIAM.    Judgment  affirmed,  with  costs^  on  opinion  of 
SPRING,  J.,  in  the  court  below. 
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HOLTZ  V.  DIEHL  et  aL 

(Supreme  Court,  Special  Term.  Erie  County.    February.  1899.) 

1.  Pabk  Comhissigkers— D1BCRBT1017— Heview  by  Courts. 

The  exercise  by  the  park  commissioners  of  Buffalo  of  "the  full  and 
exclusive  power"  given  by  Laws  1891,  p.  204,  fi  310,  in  laying  out  a  park, 
Is  not  reviewable  by  the  courts,  where  the  commissioners  do  not  tran- 
scend their  powers  to  the  extent  of  perpetrating  a  fraud. 

2.  Same. 

Under  Laws  1891,  p.  204,  S  310,  giving  the  park  commissioners  of 
Buffalo  power  to  control  and  lay  out  parks,  they  may  construct  a  speed- 
way in  a  parkway. 

H.  Samb— Bight  of  Taxpayers. 

Code  Civ.  Proc.  }  1925,  authorizing  a  taxpayer  to  bring  action  to  prevent 
waste  to  city  property,  does  not  authorize  a  suit  by  him  to  enjoin  park 
commissioners  from  constructing  a  speedway  in  a  parkway,  on  the  ground 
that  it  would  Injure  his  private  property  fronting  on  the  parkway. 

4,  Samb— Aftlication  of  Funds.  , 

The  section  does  not  authorize  a  suit  by  him  to  prevent  the  park  com- 
missioners from  using  city  funds  for  a  different  purpose  than  that  for 
which  they  were  appropriated  by  the  council,  where  they  are  not  needed 
for  the  latter  purpose. 

0.  Sakb. 

Laws  1891,  p.  205,  S  315,  requiring  the  council  of  Buffalo  to  grant  to 
the  park  commissioners  such  sums  as  may  be  required  for  the  improve- 
ment of  parks  and  the  repair  of  Improvements  therein,  and  prohibiting 
the  commissioners  from  applying  moneys  granted  for  improving  park 
approaches  for  any  other  purpose,  does  not  preclude  the  commissioners 
from  using  money  granted  to  repair  roads  for  the  construction  of  a 
speedway. 

41.  Same— Vacation  of  Streets. 

Laws  1891,  p.  204,  §  310,  authorizing  the  park  commissioners  of  Buf- 
falo to  control  and  lay  out  parks,  does  not  enable  them  to  close  any  part 
of  any  regularly  laid  out  street  by  resolution,  nor  in  any  other  manner 
than  that  provided  in  the  charter. 

Injunction  by  Henry  H.  Holtz  against  Conrad  Diehl  and  others, 
park  commissioners  of  the  city  of  Buffalo,  to  restrain  defendants 
from  constructing  a  proposed  speedway.  Injunction  granted,  and 
defendants  move  to  vacate  it.     Vacated  in  part. 

Haller  &  Hancock  (Martin  Carey,  of  counsel),  for  plaintiff. 
William  H.  Cuddeback  (John  G.  Milburn,  of  counsel),  for  defend- 
anta. 

CHILDS,  J.  The  defendants  are  members  of,  and  collectively 
compose,  the  board  of  park  commissioners  of  the  city  of  Buffalo,  and, 
SB  such  board,  on  or  about  the  1st  day  of  November,  1898,  adopted 
the  report  of  a  committee  of  said  board  recommending  that  a  ^'speed- 
way  be  constructed  on  Humboldt  Parkway,  between  Kensington  and 
Delavan  avenues,  as  per  plans  submitted,  work  to  be  conunenced  as 
floon  as  fundB  are  available''-;  the  plan  referred  to  being  the  same 
as  outlined  in  the  map  attached  to  the  answer  of  the  defendants  in 
this  action.  Thereafter,  and  at  a  special  meeting  of  said  board  held 
on  the  26th  day  of  November,  1898,  the  following  resolution  was 
adopted: 

"That  the  committee  on  grounds  and  roads  be,  and  hereby  Is,  empowered 
to  cause  the  construction  of  a  speedway  in  Humboldt  Parkway,  commonly 
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called  a  'speedway/  according  to  plans  heretofore  adopted,  by  contract  or 
otherwise,  as  it  may  deem  best,  as  soon  as  the  funds  for  this  pnrpofle  axe 
available." 

And,  on  the  6th  day  of  December,  adopted  the  following  preamble 
and  resolution: 

"Whereas,  this  board,  at  Its  regular  meeting  on  November  1,  1896,  voted 
unanimously  to  construct  a  speedway  for  the  fast  driving  of  horses,  com- 
monly called  a  'speedway,'  In  Humboldt  Parkway,  between  Kensington  and 
Delavan  avenues;  and  whereas,  there  is  more  than  sufficient  money  now  re^ 
maining  in  the  appropriation  for  roads  and  wallcs  to  do  such  of  the  con- 
structing of  such  roadway  as  is  necessary  at  present:  Therefore,  be  it  re- 
solved, that  the  committee  on  grounds  and  roads  be,  and  hereby  is,  authorized 
and  empowered  to  commence  the  construction  of  such  roadway  at  once;  to 
cause  to  be  removed  by  contract  or  otherwise,  as  it  may  deem  best,  the 
two  center  rows  of  trees,  and  place  them  where  needed  in  the  parlc  system: 
and  to  prepare  for  this  winter's  use  as  much  of  the  center  grass  plot  between 
the  avenues  mentioned  as  Is  necessary." 

•  And  on  the  12th  day  of  December,  1898,  adopted  the  following  res- 
olution : 

'Tliat,  in  locating  the  speedway  in  Humboldt  Parlcway,  the  committee  on 
grounds  and  roads  are  hereby  directed  to  so  arrange  the  roadway  and  the 
.  width  of  the  same  as  to  allow  the  bicycle  paths  to  remain  between  the  two 
outer  rows  of  trees,  as  at  present" 

And  on  the  12th  day  of  December,  1898,  passed  the  following^  reso- 
lution : 

'That  the  committee  authorized  to  prepare  the  rules  and  regulations  to 
govern  the  speedway  be  Instructed  to  embody  an  ordinance  providing  against 
the  use  of  the  speedway  on  Sunday." 

After  the  adoption  of  these  resolutions,  the  plaintiff  commenced 
this  action,  under  section  1925  of  the  Code  of  Civil  Procedure,  known 
as  a  "Taxpayer's  Action,''  for  the  purpose  of  restraining  said  board 
of  park  commissioners  from  constructing  said  speedway,  that  being 
the  sum  of  the  relief  asked  in  the  complaint.  It  therefore  becomes 
necessary  in  disposing  of  this  motion  to  consider  whether  the  plain- 
tiff has  stated  in  his  complaint  a  cause  of  action  under  the  provisions 
of  the  statute  referred  to. 

In  the  first  paragraph  of  the  complaint,  after  the  formal  allega- 
tions of  the  plaintiff's  character  as  a  taxpayer,  within  the  meaning 
of  the  statute  referred  to,  it  is  alleged  that  said  plaintiff  "is  the 
owner  in  fee-simple  of  real  property  located  on  Humboldt  Parkway, 
hereinafter  mentioned  and  described,  plaintiff's  said  real  propei^y 
fronting  on  that  part  of  said  parkway  in  which  the  changes  and  work 
hereinbefore  mentioned  are  to  be  made,  and  resides  thereon." 

In  the  second  paragraph: 

"That  Humboldt  Parkway  is  one  of  the  parkways  of  the  park  approaches 
of  the  city  of  Buffalo,  regularly  laid  out  and  dedicated,  and  connecting  the 
parks  of  the  city  of  Buffalo.** 

In  the  third  paragraph : 

"That  Oak  Grove  avenue  and  Loring  avenue  are  both  regularly  dedicated 
and  accepted  streets  of  said  city  of  Buffalo,  intersecting  and  crossing  the 
said  Humboldt  Parkway  between  Kensington  and  Delavan  avenues." 

In  the  fourth  paragraph: 

"That  Humboldt  Parkway  consists  mainly  of  green  sward,  eighty-six  feet 
in  width,  extending  through  the  length  of  said  parkway,  upon  which  green 
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erward  there  are  planted  and  maintained  by  said  city  of  Bnffalo  nnmerons 
trees  and  sbnibbery;  that  the  grading,  laying  out,  and  maintaining  of  the 
said  green  award  between  the  said  Kensington  and  Delavan  avenues,  the 
pl&nting  of  said  trees  and  shrubbery,  has  cost  the  city  of  Buffalo,  and  has 
been  reasonably  worth,  as  plaintiff  is  informed  and  believes,  a  sum  of  money 
equal  to  the  sum  of  ^,000  and  upward."' 

In  the  fifth  paragraph,  the  passage  of  the  resolntion  before  referred 
to  is  alleged. 

In  the  sixth  paragraph,  the  proposed  manner  of  constructing  such 
speedway  is  alleged,  and,  further,  "that  said  plans  further  provide 
for  the  closing  of  the  said  Oak  Grove  avenue  and  the  said  Loring 
avenue.'' 

In  the  seventh  paragraph,  that  said  park  commissioners,  on  the  Ist 
day  of  November,  1898 — 

"Br  a  resolution,  decided  that  the  said  Oak  Grove  avenue  and  the  said  Loring 
avenue  be  dosed  between  the  driveways  and  elth^  side  of  said  Humboldt^ 
Parkway;  that  without  the  application  or  consent  of  the  property  owners.* 
as  aforesaid,  the  defendants  threaten  and  are  about  to  close  Oak  Grove  avenue 
and  loring  avenue,  as  aforesaid,  contrary  to  titles  11  and  18  of  chapter  105 
of  the  Laws  of  1891,  and  the  several  acts  amendatory  thereof,  as  aforesaid." 

In  the  eighth  paragraph: 

"That  the  defendants  have  threatened  to,  and  are  about  to,  commence 
work  upon  said  Humboldt  Parkway,  in  the  construction  of  said  speedway, 
and  that  the  same  is  not  to  constitute  any  driveway  or  any  portion  of  a 
driveway  in  connection  with  said  parkway  or  the  said  park  system  of  the 
cHy  of  Buffalo.** 

In  the  ninth  paragraph: 

"That  the  said  threatened  acts  of  the  defendants,  in  taking  and  making 
such  race  course  or  speedway  in  said  parkway,  and  using  said  parkway  for 
such  purpose,  wiU  impair  the  value  of  plaintiff's  property,  incommode  and 
interfere  with  the  plaintiff  in  the  use  and  disposition  of  his  property,  as  afore- 
said, and  In  the  use  of  the  lateral  approaches  of  said  parkway  as  a  means  of 
ingress  and  egress,  and  wiU  render  said  lateral  approaches  and  driveways 
detrimental  to  public  travel,  and  will  bring  in  front  of  plaintiff's  premises. 
on  aU  days  of  the  week,  large  crowds  of  undesirable  people,  interfering  with 
the  plaintiff's  peace  and  quiet,  and  effectually  destroy  the  use  of  said  park- 
way as  a  street,  or  an  approach  to  said  parks  in  the  city  of  Buffalo." 

In  the  tenth  paragraph: 

"That  the  defendants  have  never  reported  to  the  comptroller  of  the  city 
of  Buffalo,  or  to  the  common  council,  any  estimates,  specifying  moneys  re- 
quired for  the  said  purpose  of  constructing  such  a  race  course  or  s];>eedway 
as  herein  aUeged." 

In  the  eleventh  paragraph: 

"That  the  work  contemplated  will  cost  a  sum  of  money  in  excess  of  $600, 
and  that  the  defendants  have  never  advertised  or  called  for  bids  for  the  con- 
struction of  such  race  course  or  speedway  as  provided  by  the  charter  of 
Buffalo," 

— ^But  threatened  to  and  are  about  to  use  for  the  construction  of 
such  race  course  and  speedway  moneys  of  the  city  of  Buffalo  regu- 
larly appropriated  for  the  purpose  of  repairing  roads  and  walks  al- 
ready existing  in  the  parks  of  the  city  of  Buffalo. 
In  the  twelfth  paragraph: 

"That  the  sum  of  money  in  the  said  fund,  at  the  disposal  of  the  defendants, 
tw  the  repair  of  existing  roads  and  walks,  does  not  exceed  the#8um  of  $2,800, 
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and  is  Insaffici^it  to  construct  said  speedway  or  race  conrse  acoordlns  to 
the  intention,  plans,  and  resolutions  of  the  defendants.** 

In  the  thirteenth  paragraph,  that  the  defendants — 

'•Threaten  and  are  about  to  tear  up,  regrade,  repair,  and  construct  portions 
of  said  lateral  driveways  at  present  existing  on  either  side  of  the  green  sward 
in  said  Humboldt  Parkway,  and  also  a  portion  of  said  Kensington  avenue." 

In  the  fourteenth  paragraph,  that  the  defendants  have  not  pub- 
lished any  notice  of  their  intention  to  do  any  of  said  work  or  to  or- 
der the  same  to  be  done  or  give  any  interested  person  an  opportunity 
to  be  heard  concerning  any  of  the  acts  so  threatened  and  about  to 
be  done  by  the  defendants,  as  required  by  the  provisions  of  chapter 
105  of  the  Laws  of  1891,  aforesaid;  that  the  said  acts,  threatened 
and  about  to  be  done  by  the  defendants  in  removing  the  trees,  lawn, 
and  green  sward  from  the  said  Humboldt  Parkway,  and  the  regrad- 
ing  of  said  parkway  and  the  closing  of  said  streets  now  crossing  said 
parkway,  will  be  a  waste  of  the  estate,  funds,  and  property  of  tbe 
city  of  Buffalo,  and,  as  plaintiff  is  informed  and  believes,  will  sub- 
ject the  city  of  Buffalo  to  large  claims  for  damages  to  the  owners  of 
property  in  the  vicinity  of  said  threatened  work  of  the  defendants, 
and  will  cause  to  the  plaintiff  and  his  property  constant,  continuing, 
and  irreparable  damage.  Following  this  paragraph  is  the  prayer 
that  the  defendants  be  enjoined  and  restrained  from  doing  any  of 
the  acts  referred  to  in  the  complaint. 

The  answer  of  the  defendants  either  admits  or  puts  in  issue  each 
material  allegation  in  the  complaint;  among  other  things,  admitting 
that  it  is  the  purpose  of  the  defendants  to  construct  the  speedway 
according  to  the  plan  referred  to  in  the  resolution  quoted,  a  copy  of 
which  plan  is  annexed  to  said  answer,  and  for  that  purpose  to  ap- 
propriate the  moneys  under  the  control  of  said  board,  and  in  the  fund 
for  the  repair  of  roads  and  walks  referred  to  in  the  complaint  ana 
affidavits.  Many  of  the  allegations  in  the  complaint  and  affidavits 
may  be  disposed  of  in  a  group,  as  being  wholly  inunaterial  to  the 
canse  of  action  attempted  to  be  pleaded  and  relied  upon  by  the  plai»- 
tiff. 

By  section  310  of  the  revised  charter  of  the  city  of  Buffalo,  it  is 
provided  that  the  board  of  park  commissioners — 

**Shall  have  the  full  and  exclusive  power  to  make  rules  and  by-laws  for  the 
orderly  transaction  of  their  business;  to  govern,  manage  and  direct,  and  to 
lay  out  and  regulate  the  parks  and  approaches  thereto;  •  •  •  in  regard* 
to  said  parks  and  the  approaches  thereto  they  shaU  possess  aU  the  power  and 
authority  now  by  law  conferred  upon  or  possessed  by  the  common  council 
in  respect  to  the  public  streets,  sidewalks,  squares  and  places  in  said  city. 
*  *  *  The  said  approaches  shall,  within  the  Intent  and  meaning  of  this 
act,  be  deemed  to  include  all  lands  within  the  boundaries  thereof,  together 
with  all  rights  and  easements  appurtenant  thereto,  and  such  portions  therectf 
as  may  be  within  the  boundaries  of  intersecting  city  streets."  Laws  1891, 
p.  204. 

It  will  be  observed  that,  under  the  provisions  of  the  statute  quoted, 
the  board  of  park  commissioners  is  given  exclusive  control  of  the 
parks  of  the  city,  and  vested  with  an  absolute  discretion  to  improve 
and  maintain  such  parks  as,  in  its  judgment,  shall  seem  proper;  and 
in  that  respect  the  discharge  of  its  duty  is  not  subject  to  the  con- 
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trol  of  any  other  city  department,  nor  of  the  courts,  and,  so  long  as 
said  board  performs  its  duty  in  the  line  of  maintaining  the  jmrks  of 
the  city,  its  judgment  is  not  open  to  question  or  revision.  It  is  only 
^vhen  a  board,  charged  with  such  duties  and  vested  with  such  discre- 
tion, transcends  its  power  to  the  extent  of  perpetrating  a  fraud  that 
courts  will  interfere  and  give  direction  to  its  acts;  and  this  must  be 
"the  rule,  of  necessity.  The  rule  contended  for  by  the  plaintiff  would 
practically  put  an  end  to  all  park  improvements;  for,  if  the  dis- 
cretion of  the  board  of  park  conunissioners  was  subject  to  review  by 
the  courts  at  the  suggestion  of  any  taxpayer  not  agreeing  with  the 
plan  of  improvement  adopted  by  the  board,  it  would  be  as  well  to 

go  to  the  courts  in  the  first  instance,  without  imposing  upon  the 
oard  the  labor  of  making  plans. 
The  construction  of  a  speedway  by  the  board,  now  sought  to  be 
enjoined,  seems  to  be  a  sijbject  very  clearly  within  the  power  and 
discretion  of  the  board  of  park  commissioners,  and  to  be  for  a  strictly 
park  purpose,  and  wholly  upon  park  lands;   lands  over  which  no 
person  save  the  board  has  any  jurisdiction  or  the  right  to  direct  an 
improvement  or  nonimprovement.     It  is  in  line  wiSi  the  construc- 
tion of  a  bicycle  path,  with  the  construction  of  a  footpath,  a  path 
or  road  for  people  who  wish  to  ride  on  horseback,  and  a  road  for 
those  who  choose  to  ride  in  carriages.     No  one  of  these  improve- 
ments is  occupied  by  the  whole  of  the  people  of  Buffalo,  or  of  those 
who  enjoy  the  parks,  but  by  classes,  the  sum  of  which  make  up  the 
whole,  and  the  character  of  the  work  is  not  changed  by  designating 
it  a  race  track.     Tested  by  the  statute  referred  to,  and  these  observa- 
tions, it  will  be  seen  that  all  of  the  allegations  of  the  complaint  refer- 
ring to  the  plaintiff's  ownership  of  property  adjacent  to  the  park- 
way, to  the  character  of  the  land  proposed  to  be  devoted  to  the  speed- 
way, the  growth  thereon,  the  cost  of  its  improvement,  the  manner 
of  constructing  the  speedway  and  the  use  thereof,  after  completion, 
and  the  effect  thereof  upon  the 'property  of  the  plaintiff,  are  all  im- 
material issues,  and,  assuming  the  truth  of  the  allegations  in  the 
complaint  in  that  behalf  to  be  true,  furnish  no  support  for  the  in- 
junction granted  in  this  action.     The  purpose  of  this  action  is  to 
prevent  waste  or  injury  to  the  estate,  funds,  or  other  property  of 
the  city,  and  not  to  redress  a  private  grievance  or  to  prevent  an  act, 
the  only  effect  of  which  would  be  to  injure  the  individual  property 
•  of  the  plaintiff  in  the  action.     Such  injury  to  the  property  of  the  city 
must  be  occasioned  by  some  act  of  the  board  or  offtcer  outside  of 
the  duty  or  discretion  vested  in  him  or  it,  and  so  flagrant  tn  its  char- 
acter as  to  amount  to  a  fraud  upon  the  taxpayers.    Ziegler  v.  Chapin, 
126  N.  Y.  348,  27  N.  E.  471;  Adamson  v.  Railroad  Co.,  89  Hun,  261, 
34  N.  Y.  Supp.  1073;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  26  N. 
E.  263;  Rogers  v.  O'Brien,  153  N.  Y.  357,  47  N.  E.  456. 

In  this  view  of  the  case,  but  two  questions  remain  to  be  consid- 
ered: First,  whether  the  purpose  of  the  board,  under  the  resolution 
adopted  by  it  and  quoted,  is  to  illegally  divert  funds  under  its  con- 
trol to  the  use  of  constructing  the  speedway;  and,  second,  whether 
the  board,  under  such  resolution,  purposes  to  illegally  discontinue 
parts  of  two  streets  intersecting  and  crossing  the  parkway.     In  the 
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resolution  referred  to,  the  fund  for  the  repair  of  roads  and  walks  is 
inferentially  devoted  to  the  work  of  constructing  the  speedway.  In 
the  answer  it  is  admitted  that  it  is  the  purpose  of  the  board  to  so 
apply  and  use  said  fund.  It  is  claimed  by  the  plaintiff  that,  this 
fund  haying  been  provided  by  the  common  council  upon  an  estimate 
specified  to  be  for  the  repair  of  roads  and  walks,  the  board  of  park 
conmiissioners  have  no  authority  to  apply  any  part  of  it  to  any  other 
use  than  that  specified  in  such  estimate.  Section  315  of  title  11  of 
the  charter  of  the  city  of  Buffalo  provides: 

"The  common  council  shaU  every  year  grant  to  the  said  park  commission- 
ers such  sum  of  money  as  they  shall  require  and  as  to  the  said  common  coun- 
cU  shaU  appear  reasonable  and  Just,  for  the  gorernment,  improvement,  paving 
and  maintenance  of  said  parks  and  approaches,  and  for  keeping  in  reimir 
the  improvements  and  structures  therein,  and  for  furnishing  a  suitable  office 
for  said  commissioners.  •  •  •  The  said  commissioners  shaU  fnmish  annu- 
aXLy  an  estimate  of  what  sum  of  money  they  wjll  require  for  the  goYemment, 
maintenance  and  improvement  of  said  park,  parks  and  approaches,  specify- 
ing the  particular  improvements  which  are  proposed  to  be  made  to  any  park 
approach,  and  the  said  council  in  making  its  annual  grant  to  said  commis- 
sioners shaU  specify  each  item  and  the  amount  of  each  Item  of  such  estimate 
granted  for  Improving  any  of  such  approaches^  as  well  as  the  total  amount* 
Said  commissioners  shaU  not  apply  the  moneys  so  granted  for  any  particular 
Improvement  on  any  park  approach  to  any  other  purpose."  Laws  1891,  p. 
205. 

The  scheme  provided  by  the  provisions  of  the  statute  quoted  con- 
templates the  raising  of  necessary  funds  for  park  purposes  upon  es- 
timates made  by  the  board  of  park  commissioners,  such  estimates 
furnishing  a  basis  for  the  total  amount  required,  and  are  necessarily 
approximate  in  their  character.  The  statute  contains  no  limitation 
upon  the  authority  of  the  board  of  park  commissioners  in  the  ex- 
penditure of  any  part  of  the  aggregate  fund  placed  in  its  hands  for 
any  legitimate  park  purpose  except  that  part  of  said  fund  raised  "for 
any  particular  improvement  on  any  park  approach."  And,  as  t« 
such  part  of  the  fund  the  statute  declares,  "the  commissioners  shall 
not  apply  the  same  to  any  other  purpose."  This  construction  was 
entertained  by  the  Honorable  Frank  C.  Laughlin,  then  corporation 
counsel,  on  the  25th  day  of  September,  1895,  in  an  opinion  delivered 
by  him  to  said  board  of  park  commissioners.  Minutes  No.  94,  Pro- 
ceedings Board  of  Park  Commissioners,  August  2,  1898,  p.  435.  l^e 
fund  now  in  the  hands  of  the  board  which  it  is  proposed  to  appro- 
priate to  the  construction  of  the  speedway,  under  the  complaint  in 
this  action,  and  the  affidavits  read  on  this  motion,  may  be  regarded 
as  in  excess  of  the  amount  needed  for  the  repair  of  roads  and  walks 
during  the  current  year,  and  may  therefore  be  lawfully  devoted  to 
the  proposed  use.  Kip  v.  City  of  Buffalo  (Super.  Buff.)  7  N.  Y.  Supp. 
685,  afterwards  affirmed  in  the  court  of  appeals. 

These  views  would  sean  to  dispose  of  the  question  as  to  the  al- 
leged illegal  diversion  of  funds,  but  do  not  foreclose  the  argument  in 
support  of  the  action  of  the  commissioners  in  so  far  as  that  may 
be  questioned  in  this  action.  A  public  officer  may  incur  a  liability 
to  the  municipality  in  whose  service  he  is,  for  an  act  which  would 
not  permit  a  taxpayer  to  maintain  an  action ;  and,  without  discussing 
how  far  the  city  might  interfere  to  prevent  a  city  officer  from  de 
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voting  moneys  in  one  fund  to  the  purposes  of  another,  it  is  not  be- 
lieved that  a  taxpayer,  under  the  statute  referred  to,  could  maintain 
^ui  action  for  that  purpose,  the  diverted  fund  being  faithfully  ap- 
plied to  a  city  or  municipal  purpose  within  the  general  charge  or  con- 
trol of  such  officer.  Such  an  application  creates  no  waste  or  injury 
to  the  city.  The  fund  is  used  to  pay  for  an  improvement  which, 
^were  it  not  so  applied,  must  necessarily  be  paid  for  from  some  other 
fund.  The  argument  that  the  work  could  not  be  carried  on  without 
^  specific  appropriation,  and  might  not  therefore  be  performed  were 
the  rule  contended  for  by  the  plaintiff  enforced,  has  not  been  over- 
looked. But,  upon  consideration  of  all  the  suggestions  in  that  be- 
balf,  the  conclusion  has  been  reached  that  the  proposed  application 
of  the  fund  raised  for  the  repair  of  roads  and  walks  to  the  construc- 
tion of  the  speedway  is  not  illegal,  and  is  not  such  an  act  of  waste 
or  injury  to  property  as  will  permit  the  plaintiff  to  maintain  this 
action.     Cases  above  cited. 

The  remaining  question  as  to  the  closing  of  city  streets  has  been 
left  in  the  pleadings  and  affidavits  in  a  condition  too  uncertain  to 
enable  the  court  to  determine  whether  it  is  the  purpose  of  the  park 
commissioners  to  close  any  part  of  a  street  regularly  laid  out  and 
used  as  one  of  the  streets  of  the  city  of  Buffalo.  The  board  of  park 
commissioners  has  no  authority  to  close  any  portion  of  any  regularly 
laid  and  open  city  street,  by  resolution,  nor  in  any  other  manner 
than  that  provided  in  the  charter;  and,  while  it  may  be  doubted 
whether  thin  action  can  be  maintained  for  the  purpose  of  restraining 
«nch  action  on  the  part  of  the  board,  it  is  deemed  advisable  that  so 
much  of  the  injunction  as  restrains  the  board  from  closing  that  part 
of  the  streets  referred  to  in  the  papers  should  stand. 

The  other  questions  raised  by  the  plaintiff  in  his  brief  have  dll 
been  examined,  and  the  conclusion  reached  that  the  views  herein 
stated  dispose  of  all  the  questions  which  might  properly  be  consid- 
ered in  disposing  of  this  motion. 

For  the  reason  stated,  an  order  may  be  entered  vacating  the  in- 
junction granted  in  this  action,  saving  and  excepting  that  provision 
thereof  restraining  the  board  of  park  commissioners  from  closing  the 
streets  named  in  the  complaint  in  any  other  manner  than  that  pro- 
vided in  the  charter  of  the  city  of  Buffalo.     Ordered  accordingly. 


FRITZ  V.  TOMPKINS. 
(Supreme  Courts  Appellate  Division,  Third  Department    March  14,  1899.) 

TrKSFASS— JUDOMBNT— RB8  JUDICATA. 

Where  a  defendant  In  trespass  claimed  the  premises  as  owner,  a  Judg- 
ment against  him  is  conclusive  of  his  claim  in  another  action  against 
the  same  party  to  establish  a  right  of  way  across  the  premises,  claim  and 
proof  of  which  would  have  been  a  defense  in  the  former  action. 

Parker,  P.  J.,  and  Merwln,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  John  Fritz  against  Winfield  Tompkins.     From  a  Judg- 
ment f(M*  plaintiff,  defendant  appeals.     Reversed. 
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The  plaintiff,  in  his  complaint  in  this  case,  alleges  that  he  Is  the  owner. 
and  entitled  to  the  exclusive  possession,  iise,  control,  and  enjoyment,  of  a 
certain  right  of  way  leading  from  his  premises,  known  as  sublot  No.  5  on  the 
easterly  half  of  division  No.  29,  great  lot  No.  2,  of  the  Hardenburgh  patent, 
across  the  southeast  comer  of  sublot  No.  6  in  the  same  division  and  lot  of 
the  Hardenburgh  patent;  that  the  defendant  has,  with  his  agents,  employ^ 
and  teams,  gone  upon  said  right  of  way,  and  drawn  and  placed  thereon  large 
rooks  and  stones,  and  has  erected  or  caused  to  be  erected  a  large,  heavy, 
coarse  wall  of  rock  and  stone  across  said  right  of  way,  and  has  blocked  up 
and  obstructed  the  aforesaid  right  of  way,  and  completely  prevented  and 
deprived  this  plaintiff  of  the  use  and  enjoyment  of  the  same  since  tlie  28th 
day  of  October,  1893,  and  that  the  plaintiff  is  now  wholly  deprived  of  the 
use  thereof  on  account  of  the  conduct  and  acts  of  this  defendant.  He  fm*- 
ther  alleges  that  he  has  no  other  way  of  ingress  or  egress  to  and  from  his 
said  premises  from  the  public  highway,  except  over  and  along  the  aforesaid 
right  of  way,  without  trespassing  upon  his  neighbors,  and  alleges  by  reason 
of  such  obstructions  he  is  hindered  in  his  work  and  business,  and  has  suffered 
damages  to  the  amount  of  $150,  and  that,  if  the  defendant  continues  to  ob- 
struct the  said  right  of  way,  the  plaintiff  will  suffer  great  and  Irreparable 
loss  and  damages,  and  asks  judgment  for  the  sum  of  $150  damages,  and  that 
the  defendant,  his  agents,  employes,  servants,  and  assigns,  be  forever  en- 
Joined  and  restrained  from  further  obstructing  said  right  of  way,  or  In  any 
way  Interfering  with  the  plaintiff's  unobstructed  use,  occupation,  and  enjoy- 
ment of  the  same.  Accompanying  the  complaint  is  an  aftidavit  upon  whicli 
the  plaintiff  moved  for  a  temporary  injunction,  in  which,  among  other  things, 
the  plaintiff  states  that  in  September,  1893,  the  defendant  placed  certain  ob- 
structions in  such  highway  at  the  point  where  said  highway  passes  into  the 
public  highway,  and  also  at  the  point  where  the  same  crosses  the  line  between 
sublets  Nos.  5  and  6,  and  that  soon  thereafter  he  (the  plaintiff)  tore  out  and 
removed  the  obstructions  at  both  points,  and  that  an  action  was  brought  by 
the  defendant  against  the  plaintiff  for  such  removal,  and  that  the  case  is 
now  (then)  pending  in  the  supreme  court  Upon  such  comt^aint  and  affidavit 
a  temporary  injunction  was  obtained.  The  defendant,  in  his  answer,  inter- 
poses—First a  general  denial;  second,  denies  that  the  plaintiff  has  or  Is  in  any 
way  entitled  to  a  right  of  way  across  the  premises  mentioned  and  described  in 
the  complaint  herein,  or  that  he  has  any  right  to  use  the  same  in  any  manner 
whatever;  and,  third,  alleges  that  he  (the  defendant)  is  the  owner  of  and 
entitled  to  the  possession  of  the  said  lot  No.  6,  including  the  right  of  way 
claimed  by  the  plaintiff,  and  that  the  plaintiff  has  no  right  title,  or  valid 
claim  thereto,  or  any  right  to  use  or  travel  upon  the  same. 

Upon  the  trial  it  appeared  that  the  plaintiff  and  defendant  are  the  owners 
of  adjoining  lots,  the  plaintiff  owning  No.  5,  and  the  defendant  No.  &  Each 
derived  his  title  from  the  same  common  source  of  title,  the  plaintiff  claiming 
an  easement  or  right  of  way,  of  necessity,  across  a  corner  of  lot  No.  6,  belong- 
ing to  the  defendant,  to  reach  the  highway.  The  plaintiff,  upon  his  exami- 
nation, testified  to  the  placing  of  obstructions  across  his  alleged  right  of  way. 
by  tbe  defendant  and  to  his  tearing  down  and  removing  such  obstructions, 
and  that  the  defendant  brought  an  action  against  him  therefor  in  the  Justice's 
court,  and  that  the  plaintiff  thereupon  took  steps  to  have  such  action  removed 
to  the  supreme  court,  and  that  such  action  was  tried  in  March  prior  to  the 
trial  of  this  action.  The  defendant  put  In  evidence  a  Judgment  roll  in  the 
case  of  Winfield  Tompkins  against  John  Fritz.  The  complaint  therein  alleges 
that  the  defendant  with  his  servants  and  men  In  his  employ,  wrongfully 
and  unlawfully  entered  upon  the  premises  of  the  plaintiff,  and  dug  up,  plowed, 
and  tore  up  the  ground,  and  removed  fence  and  stone,  and  took  stone,  and 
pounded  and  broke  the  same,  and  used  them  to  make  and  repair  the  road, 
to  the  great  damage  of  the  plaintiff  in  the  sum  of  $25,  for  which  sum  the 
plaintiff  demands  Judgment  against  the  defendant  together  with  the  costs 
of  the  action.  The  defendant  In  his  answer,  "denies  each  and  every  allega- 
tion alleged  and  set  forth  in  said  complaint  and  further  says  that  the  prem- 
ises on  which  the  trespass  Is  alleged  to  have  been  committed  belongs  to  the 
defendant  and  he  claims  title  to  the  same,"  and  concludes  by  demanding 
that  the  plaintiiTs  complaint  be  dismissed.    The  case  was  tried  in  March* 
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and  a  verdict  was  giren  In  faror  of  the  plaintiff,  and  against  the  defendant, 
and  Judgment  rendered  March  12,  1896,  in  favor  of  the  plaintiff  therein  (the 
defendant  here),  and  against  the  defendant  (the  plaintiff  here),  for  the  anm 
of  6  cents  damages,  and  $144.50  costs  and  disbursements.  The  Judgment  roll 
was  offered  and  received  in  evidence  without  objection  by  the  plaintiff.  The 
present  action  was  commenced  in  December,  1893,  and  tried  in  June,  1896, 
and  Judgment  rendered  in  November,  1896.  41  N.  T.  8ui^.  985.  The  former 
action  between  the  same  parties,  the  Judgment  roll  in  which  has  been  referred 
to,  was  commenced  in  the  supreme  court  in  October,  1893,  and  tried  in  March, 
1896.  With  the  view  that  I  have  taken  of  the  case,  it  is  unnecessary  to  state 
any  additional  facts,  or  any  of  the  evidence  relating  to  the  plainttfTs  claim  of 
a  right  of  way. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Wesley  Gould,  for  appellant. 
Wagner  &  Fisher,  for  respondent. 

HERRICaC,  J.  The  policy  of  the  law  is  to  confine  litigation  be- 
tween the  same  parties  over  the  same  subject-nwtter  to  one  action, 
and  to  hold  the  deoision  in  that  conclusive  as  to  the  rights  of  the 
parties;  and,  pursuant  to  that  policy,  it  is  hdd  that: 

^The  Judgment  or  decree  of  a  court  possessing  competent  JurisdictUMi  is, 
as  a  general  rule,  final,  not  only  as  to  the  subject-matter  thereby  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might  litigate  in 
the  cause,  and  which  they  might  have  had  decided.*'  Bmbury  v.  Conner,  8  N. 
T.  511;  Dunham  v.  Bower,  77  N.  T.  76;  Dawtey  r.  Brown,  79  N.  Y.  890; 
Pray  ▼.  Hegeman,  96  N.  Y.  851;  Belch  v.  Oochran,  ISKL  N.  Y.  122,  45  N.  B.  867. 

Or,  as  otherwise  stated: 

*^he  rule  is  weU  settled  that  a  former  Judgment  of  a  court  of  competent 
Jurisdiction  is  final  and  conclusive  between  the  parties,  not  only  as  to  the 
matter  actuaUy  determined,  but  as  to  every  other  matter  whdch  the  parties 
might  have  litigated  and  have  decided  as  incident  to  or  ^esaentiaUy  connected 
with  the  subject-mattei;  of  the  litigation,  within  the  purview  of  the  original 
action,  either  as  matter  of  claim  or  of  defense."  Griffin  v.  Baflroad  Co.,  102 
N.  Y.  449,  7  N.  B.  785. 

And  in  still  another  form: 

'The  Judgment  of  a  court  of  competent  Jurisdiction  directly  upon  the  point 
is  as  a  plea,  a  bar,  and  as  evidence  conclusive  between  the  same  parties  upon 
tlie  same  matter  dkeetly  in  question  In  another  action  or  court"  Stowell 
V.  Chamberlain,  60  N.  Y.  272. 

The  subject-matter  of  the  case  at  bar,  and  the  subject-matter  of  the 
litigation  in  the  case  of  Tompkins  against  Fritz,  is  the  same;  .that  is, 
the  same  right  of  way  is  involved.  The  only  question  to  be  deter- 
nodned  in  each  was  the  right  of  the  plaintiff  to  use  a  particular  strip 
of  land  as  a  private  way  to  reach  the  public  highway. 

No  objection  was  made  to  the  reception  of  the  judgment  roll  in  evi- 
dence. It  was  paiiinent  and  material  to  the  fact  in  issue;  that  is, 
the  plaintiff's  right  to  use  the  land  in  question. 

A  former  judgment  is  competent  evidence  of  a  fact  in  issue,  al- 
though not  pleaded  in  bar  (Krekeler  r.  Bitter,  62  N.  Y.  372);  and, 
when  receivable  in  evidence,  it  is  conclusive  evidence,  not  to  be  contra- 
dicted, of  any  fact  which  was  or  might  have  been  determined  in  the 
action  In  which  it  was  rendered  (Foulke  v.  Thalmessinger,  1  App.  Div. 
598, 37  N.  T.  Supp.  563).     The  fact  that  In  this  case  the  plaintiff  only 

56N.Y.S.-54  ^  , 
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claims  an  easement  in  the  land,  while  in  his  answer  in  the  other  case 
he  claimed  the  title  to  and  to  be  the  owner  of  it,  and  that  the  qaestion 
as  to  whether  he  had  an  easement  was  not  made  an  issue  by  the 
pleadings,  and  was  probably  not  litigated  upon  the  trial,  makes  no 
difference.  It  is  not  necessary  to  the  conclusiveness  of  the  former 
judgment  that  issue  should  have  been  taken  upon  the  precise  point 
controverted  in  the  second  action.  Pray  v.  Hegeman,  98  N.  Y.  351- 
358;  Manufacturing  Co.  v.  Walker,  114  N.  Y.  7-12,  20  N.  E.  625. 
The  rule  is  that  the  judgment  is  a  bar  to  a  right  of  recovery  where  a 
party  has  had  his  day  in  court,  with  full  opportunity  to  be  heard,  and 
to  assert  and  protect  his  right,  although  he  has  failed  to  do  so.  Beieh 
V.  Ck)chran,  151  N.  Y.  122,  45  N.  E.  367. 

Claim  and  proof  of  an  easement,  or  a  right  of  way  by  necessity,  such 
as  asserted  here,  would  have  been  a  defense  in  the  former  action;  and, 
if  the  plaintiff  failed  to  assert  it  then,  he  should  not  be  permitted  to 
maintain  another  action  to  assert  it.  The  fact  that  the  forms  of 
action  are  different  is  of  no  consequence.  It  is  the  principle  that  is 
involved  that  the  law  considers;  and,  if  the  parties  and  the  subject- 
matter  are  the  same,  one  action  must  determine  the  controversy. 
And  a  party  cannot  be  permitted  to  withhold  matter  as  a  defense  in 
one  action,  and,  when  beaten  in  that  upon  one  defense,  commence 
an  action  upon  the  same  matter  he  refused  to  assert  as  a  defense  in 
the  first.  This  is  illustrated  in  Nemetty  v.  Naylor,  100  N.  Y.  562, 
3  N.  E.  497,  which  was  an  action  brought  to  recover  damages  for  an 
alleged  breach  of  contract  to  alter  over  certain  premises,  and  fit  th^n 
for  a  school,  and  to  execute  to  plaintiff  a  lease  thereof  for  a  term  of 
years.  The  plaintiff  went  into  possession  of  a  dwelling  house  bdong- 
ing  to  the  defendant,  under  a  written  lease  for  one  year  from  May 
1, 1876,  at  a  rental  of  |1,000,  payable  monthly  in  advance.  The  rent 
for  May  and  June  was  paid.  The  plaintiff  gave  evidence  tending  to 
show  certain  agreements  between  herself  and  defendant,  whereby 
the  landlords  were  to  make  extensive  repairs  and  alterations  to  fit 
the  premises  for  a  school,  the  work  to  be  finished  by  October  Ist,  thf 
tenants  to  pay  no  rent  until  their  completion,  and  to  have  the  prem- 
ises for  10  years  at  an  increased  rent,  receiving  credit  for  the  rent  paid 
for  May  and  June,  and  the  costs  of  the  repairs  done  by  her.  It  ap- 
peared that  in  December,  1876,  summary  proceedings  were  com- 
menced in  behalf  of  Naylor,  as  landlord,  against  the  plaintiff,  to  di^ 
possess, her  for  nonpayment  of  rent,  reserved  in  the  written  lease. 
Judgment  was  rendered  therein  against  the  plaintiff,  which  defendants 
set  up  as  a  bar  to  this  action.     The  court  said: 

"Although  it  may  be  conceded  that  the  plaintiff  would  not  be  bound  to 
recoup  the  claims  which  are  the  subject  of  this  action,  if  an  action  had  been 
brought  by  the  defendants  to  recover  rent  for  the  demised  premises  against 
the  plaintiff,  and  a  judgment  for  such  rent  would  be  no  bar  to  the  plain tflTs 
action  for  damages,  yet  it  cannot  be  denied,  we  think,  that  the  adjudication 
in  the  summary  proceedings  was  a  final  determination  as  to  the  rights  of  the 
parties  to  the  premises  under  the  lease  or  contract  existing  between  tbem. 
Either  the  plaintiff  or  the  defendants  had  a  right  to  the  possession  of  the 
premises.  If,  under  any  agreement,  the  plaintiff  had  such  a  right,  she  could 
not  be  dispossessed  or  removed.  Any  agreement  which  authorized  her  to 
keep  possession  was  a  perfect  defense  to  the  summary  proceedings  for  her 
removal;   and,  if  such  agreement  existed,  no  Judgment  of  removal  was  an- 
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tliorized.  Such  agreement  not  baying  been  set  up  or  proyed,  tbe  plabitifl  Is 
not  In  a  position  to  claim  sbe  bad  a  rigbt  to  tbe  possession  of  tbe  premises. 
She  bas  bad  ber  day  in  court,  wltb  full  opportunity  to  be  beard,  and  to 
assert  and  protect  ber  rlgbts;  and,  baying  failed  to  do  so  at  tbe  proper  time, 
Uie  record  of  tbe  proceedings,  upon  wbicb  sbe  migbt  baye  done  so,  is  a  bar 
to  ber  rigbt  to  recoyer  in  tbis  action.  Tbe  judgment  is  condusiye  tbat  no 
otber  tenancy  existed  tban  tbat  wbicb  was  claimed  in  tbe  proceedings  bad, 
and  also  as  to  tbe  rent  due  and  unpaid,  and  tbe  boldlng  oyer  after  default 
in  its  payment." 

As  the  judgment  in  that  ca4se  was  held  to  be  concluBiye  that  no 
other  tenancy  existed  than  that  which  waa  claimed  in  the  prior  sam- 
mary  proceedings,  so  here  the  former  judgment  ahonld  be  held  con- 
clufidve  that  the  plaintiff  has  no  other  right  to  the  use  or  occupation 
of  the  land  in  question  than  the  right  which  waa  litigated  in  the 
former  action. 

For  these  reasons,  I  think  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event.  All  concur,  except 
PABE£B,  F.  J.,  and  MEEWIN,  J.,  dissenting. 


BROWN  y.  GEORGI  et  al. 
(City  Court  of  New  York,  General  Term.    May  27,  1898.) 

1.   DlBOOVBKT— iNBPBOnOH  OF  PAPERS— DBNIAL  OF    POBBESSIOIT. 

A  dlscoyery  is  properly  ordered  in  an  action  on  a  lease,  where  the  com- 
plaint alleges  that  plaintiff  lost  his  copy,  and  that  defendants  are  in  pos- 
session of  a  duplicate,  and  defendants  dcr  not  deny  the  execution  of  a 
lease  with  plaintiff,  but  merely  deny  that  they  executed  the  lease  men- 
tioned in  the  oomplahit  and  in  the  application  for  the  order  of  discovery, 
and  aUege  that  they  did  not  have  and  never  had  In  their  possession  any 
such  lease,  or  the  lease  referred  to  by  plaintiff,  and  that  they  had  no 
knowledge  of  the  whereabouts  of  any  such  lease. 
2l  Bamb-— Noncompliance  with  Order— Remedy. 

Under  Code  Civ.  Proc.  §  808,  the  court  may,  on  defendant's  refusal  to 
comply  with  an  order  to  deposit  In  court  certain  papers  on  which  the  ac- 
tion is  based,  strike  his  answer. 

Appeal  from  special  term. 

Action  bj  William  L.  Brown  against  William  Oeorgi  and  another. 
From  an  order  of  discovery  granted  against  defendants,  and  from 
aB  order  striking  their  answers  for  refusal  to  complj  therewith,  de 
fendants  appeal.    Affirmed. 

Argued  before  CONLA]^  and  SCHUCHMAN,  JJ. 

H.  A.  Vieu,  for  appellant  William  Georgi. 
C.  F.  Swartt,  for  appellant  Isabella  GeorgL 
William  J.  Walsh,  for  respondent. 

CONLAN,  J.  Appeal  from  an  order  granting  motion  for  discoveiy 
and  from  orders  striking  out  the  answers  of  the  defendants  for  re- 
fusing to  comply  with  the  terms  of  the  first  and  second  orders.  We 
are  strongly  conertrained  to  believe,  from  the  allegations  in  the  peti- 
tion and  the  bare  denials  in  the  opposing  affidavits,  that  a  written 
lease  was  executed  between  the  parties  of  the  premises  in  question, 
and  this  is  the  paper  concerning  which  discovery  is  sought.    Tbe 
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plaintiff  has  snffldently  accounted  for  the  loss  of  the  duplicate  original 
fnrnished  him,  and  from  the  bare  denials  of  the  defendants  it  is 
apparent  that  the  form  of  the  contract  sued  upon  may  be  different 
from  the  one  alleged  in  the  complaint.    The  defendants  do  not  deny 
that  they  executed  a  lease  with  the  plaintiff.    The  language  is  pecul- 
iar, to  say  the  least,  to  wit,  "denies  that  he  and  his  co-defendant  ever 
executed  the  lease  mentioned  and  referred  to  in  the  moving  papers 
on  this  motion  and  in  the  complaint  herein,  or  that  he  ever  had,  or 
now  has,  any  such  lease  in  his  possession  or  under  his  control,  and 
his  co-defendant  says  she  is  not  now  and  never  has  had  the  alleged 
lease  referred  to  in  the  moving  papers  herein  in  her  possessi^Hft  or 
under  her  control,  and  has  no  knowledge  of  the  whereabouts  of  any 
such  lease,  if  any  such  exists/'    The  order  for  discovery  is  not  bo 
easily  evaded.    It  describes  a  certain  lease  or  agreement  'inade  by 
the  above-named  plaintiff,  or  his  agent,  with  the  above-named  de- 
fendants, or  either  of  them,  between  August  15,  1896,  and  October, 
1896,  of  premises  No.  113  West  Seventy-First  street,  in  the  city  of 
New  York,  and  any  lease,  agreement,  or  writing  under  which  the 
said  defendants,  or  either  of  them,  occupied  the  said  premises,  from 
October  1,  1896,  to  May,  1897,  and  nnda*  which  they,  or  either  of 
them,  paid  rent  for  the  months  of  October,  November,  and  Decan- 
ber,  1896."    That  the  defendants  were  in  possession  and  occupancy 
of  the  premises  under  some  lease  or  agreement  sufficiently  appears 
from  the  record  presented  on  this  appeal,  and,  in  so  far  as  tiiie  allega- 
tiooQS  of  the  complaint  concern  such  possession  and  occupancy,  are 
attempted  to  be  denied  in  the  answers  of  the  defendants.    These 
denials  ought  to  be  wholly  disregarded.    In  Hepburn  v.  Archer,  20 
Hun,  535,  it  was  held  that  l^e  bare  denial  of  possession  of  the  con- 
tracts was  not  sufficient  for  the  court  to  deny  a  motion  to  have  such 
contracts  deposited  with  the  court  for  inspection,  and  in  numeroufi 
•cases  it  has  been  held  that  the  affidavit  must  show  positively,  ami 
not  evasively,  that  the  paper  is  not  in  the  party's  possession.    Briefly 
stated,  the  situation  may  be  said  to  be  substantially  as  follows:  The 
parties  exchanged  leases,  and  the  plaintiff,  having  lost  his  cepy, 
brings  his  case  upon  the  best  recollection  of  the  subject-matter  or 
upon  his  knowledge  of  the  facts  at  the  time  of  framing  his  com 
plaint.    Because  he  has  not  closely  followed  the  provisions  of  the 
instrument  sued  upon,  the  defendants  evasively  deny  the  existence 
of  any  such  paper  as  the  one  sued  upon;  and  then,  for  the  purpose 
of  discovering  the  precise  paper,  a  petition  is  presented  to  the  court, 
in  which  the  description  of  the  paper  is  attempted,  and  again  the 
defendants  deny  having  executed  any  such  paper.    They  nowhere  deny 
having  executed  a  lease  of  the  premises  occupied  by  the  defendants, 
and  belonging  to  the  plaintiff.    We  are  of  the  opinion,  from  all  that 
appears  on  the  record,  that  the  opposition  manifested  by  the  defend- 
ants to  the  motion  for  discovering  is  not  meritorious,  and  ought  not 
to  be  permitted  to  delay  or  postpone  the  regular  and  ordinary  progress 
of  the  action  to  an  early  and  final  determination.    If  the  differences 
of  the  parties  can  be  adjusted  or  disposed  of  in  the  action  now  pend- 
ing, we  see  no  reason  why  such  course  should  not  be  followed.    That 
they  could  is  clear  to  us,  if  the  paper  in  the  defendants'  possession 
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is  produced,  and  the  plaintiff  allowed  to  amend  his  pleadings  with 
reference  thereto,  as  he  may  be  advised  after  an  examination  of  it* 
Under  the  provisions  of  section  808  of  the  Code,  the  conrt  had  the 
nndonbted  power  to  strike  out  the  defendants'  plea  for  their  failure 
to  comply  with  the  terms  of  the  orders  for  depositing  all  the  papers  in- 
court.  We  think  the  whole  matter  was  properly  disposed  of  in  the 
court  below,  and  that  the  orders  appealed  from  should  be  afSrmed. 
Orders  aiBrmed,  with  costs. 

SCHXJCHMAN,  J.,  concura 
(26  Misc.  Bep.  179.) 


In  re  OWlSK. 

(Surrogate's  CJourt,  Kings  County.    January,  1899.) 

WnjiB— Right  of  Lbgatbb  Who  is  a  SuBsoBinnfo  Witnbbb. 

A  legacy  to  a  subscribing  witness  to  a  wiU  is  not  yold,  though  his  tes- 
timony Is  received  In  the  probate  proceeding,  If  the  wlU  was  provable 
without  such  testimony. 

Accounting  of  George  B.  Owen,  as  executor  of  David  F.  Beck,  de- 
ceased, before  a  referee.     Referee's  report  confirmed. 

George  C.  Comstock,  for  ^executor. 
Charles  M.  Gamp,  special  guardian. 
Robert  M.  Stewart,  for  Martin  L.  Kay  and  others. 

ABBOTT,  S.  In  the  proceeding  to  probate  this  will  I  hdd  that 
the  testimony  of  the  two  subscribing  witnesses,  SLandorff  and  Par- 
rish,  was  sufficient  to  warrant  probate  being  granted  in  ev^ry  re- 
spect except  aa  to  the  identity  of  the  testator,  and  opportunity  was 
afforded  the  proponents  to  introduce  further  testimony  upon  that 
point  alone.  Such  testimony  was  afterwards  satisfactorily  supplied, 
and  I  then  permitted  Mr.  Owen's  testimony  to  be  stricken  from  the 
reccN^,  as  he  was  a  beneficiary  under  the  will,  and  by  testifying  was 
IH*esumed  to  haye  forfeited  his  legacy.  The  appellate  division  (In  re 
Beck's  Will,  6  App.  Div.  211,  39  N.  Y.  Supp.  810)  affirmed  my  conclu- 
sion in  all  respects  except  as  to  the  striking  tram  the  record  of  Mr. 
Owen's  testimony,  and  directed  that  it  be  reinstated.  The  appdlate 
division  declined  to  pass  upon  the  question  of  the  forfeiture  of  Mr. 
Owen's  legacy  in  the  probate  proceeding,  holding  that  such  question 
must  be  passed  upon  in  an  accounting,  or  in  an  action  brought  for 
that  purpose.  The  referee  before  whom  this  question  has  been  liti- 
gated in  an  accounting  proceeding  holds  that  the  legacy  to  Mr.  Owen 
is  not  void;  that,  although  he  was  a  subscribing  witness,  and  his  testi- 
mony was  received  in  the  probate  proceeding,  yet  the  will  could  have 
been  proved  without  his  testimony,  and  it  was  unnecessary.  I  concur 
with  the  decision  of  the  learned  referee,  and  his  report  is  in  all  respects 
confirmed.  See  Caw  v.  Robertson,  6  N.  Y.  125,  and  Comwell  v. 
Wooley,  1  Abb.  Dec.  441.  Two  subscribing  witnesses  having  given 
all  the  testimony  necessary  to  probate  the  will,  except  as  to  the 
identity  of  the  testator,  and  that  having  been  supplied  from  sources 
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outside  of  Mr.  Owen,  hia  testimony  is  plainly  superflaons  and  unnee- 
essary. 
Decreed  accordingly. 

(26  Misc.  Rep.  104.) 

In  re  CONATY'S  WILL. 

(Snrrogate*8  Court,  New  York  County.    January,  1899.) 

Wills— Tbstamektart  CAPAcrrr— Evidence. 

At  the  execution  of  his  wlU  the  testator  was  suffering  from  injuries 
from  which  he  died  some  hours  later.  One  subscribing  witness--a  lawyer 
—testified  he  drew  the  wiU  in  the  testator's  presence,  after  recelylng 
clear  and  full  instructions  as  to  the  disiwsition  of  the  property,  and  in- 
formation as  to  Its  character;  that  the  testator  was  of  sound  mind:  that 
the  WiU  was  read  oyer  to  hln^  and  he  executed  it  with  all  formalities. 
etc.  This  was  corroborated  by  the  other  subscribers  and  others.  The 
wUl  gave  to  the  widow,  the  sole  contestant,  not  much  less  than  she  would 
haye  received  if  the  wIU  were  invalid.  Hdd,  that  this  showing  of  the 
testator's  competency  was  not  rebutted  by  expert  testimony  that  a  man 
receiving  such  injuries  could  not  carry  on  the  conversations  sworn  ta 
nor  comprehend  the  nature  of  the  testamentary  act 

Proceedings  for  the  probate  of  the  will  of  Thomas  J.  CJonaty,  de- 
ceased.   Contest  by  widow.    Will  admitted  to  probate. 

Cornelius  F.  Collins,  for  proponent 
McEUiinney  &  Martin,  for  contestant. 

ARNOLD,  S.  It  is  conceded  that  the  decedent  was  suffering  from 
the  effects  of  a  painful  injury  at  the  time  of  the  execution  of  the  will 
presented  for  probate,  and  that  his  death  resulted  from  such  injury 
some  hours  after  said  execution ;  but  one  of  the  subscribing  witnesses, 
who  is  a  lawyer,  testified  that  he  drew  the  will  in  the  presence  of 
the  testator,  after  receiving  from  him  full  and  clear  instructions  as 
to  the  disposition  he  desired  to  make  of  his  property,  and  informatiOQ 
as  to  the  character  of  the  same;  that  he  was  then  of  sound  mind; 
that,  when  completed,  the  witness  read  it  over  to  him,  and  it  was 
then  executed  with  all  the  formalities  required  by  law.  The  testi- 
mony of  the  other  subscribing  witness  is  in  corroboration  of  this,  and 
there  is  additional  supporting  evidence.  The  testator's  property  con- 
sisted of  real  estate  of  tiie  value  of  about  |5,000  above  mortgage  liens, 
and  of  personal  property  of  about  the  same  amount  The  will  gives 
the  testator's  wife  |1,000  in  addition  to  her  dower  right,  makes  a 
bequest  of  |250  to  the  sister  of  his  first  wife,  and  appoints  her  guard- 
ian of  his  only  child  (the  issue  of  his  earlier  marriage),  a  minor,  who 
resided  with  the  legatee,  and  to  which  child  he  gives  all  the  residue 
of  his  estate.  It  will  thus  be  seen  that  the  widow,  who  is  the  sole 
contestant,  may  possibly,  if  the  will  be  sustained,  receive  thereunder 
something,  but  not  much,  less  than  she  would  be  entitled  to  if  probate 
be  refused;  but  it  cannot  be  said  that  these  testamentary  provisions 
were  unnatural,  or  indicate  unsoundness  of  mind,  or  a  lack  of  com- 
prehension by  the  testator  of  his  relations  towards  the  members  of 
his  family  and  their  several  claims  upon  his  bounty.  Testimony  of 
physicians  was  introduced  on  the  part  of  the  contestant  to  the  effocf 
that  either  from  their  personal  observation  of  the  decedent's  condi- 
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"tion  at  the  hospital,  wher6  he  was  brought  after  receiving  his  injuries, 
and  died  two  days  thereafter,  or  from  their  experience  and  knowledge 
in  respect  to  the  nature  and  consequences  of  such  injuries,  they  were 
of  opinion  that  he  could  not  have  been  able  to  maintain  and  carry  on 
the  conversations  sworn  to  by  proponent's  witnesses,  or  to  comprehend 
the  nature  of  the  testamentary  act  which  it  is  claimed  he  performed. 
This  evidence,  however,  does  not,  in  my  judgment,  outweigh  the  pos- 
itive testimony  of  the  proponent's  witnesses,  which  establishes  to  my 
satisfaction  the  due  execution  of  the  will,  and  the  competency  of  the 
testator.  A  decree  may  be  submitted  admitting  the  will  to  probate. 
Decreed  accordingly. 


(26  Misc.  Rep.  106.) 

In  re  ROONEY'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    January,  1899.) 

MUKIOIPALITrBS— PUBLlt    ADMINISTRATOR  —  PrOPBKTT    OF    UNKNOWN    HeiRS— 

Comptroller— Demand  bt  Persons  Entitled. 

Greater  New  York  Charter,  §  261,  proTldlng  that  no  action  shaU  be 
maintained  against  the  city  unless  the  petition  shows  that  at  least  30 
days  have  elapsed  since  the  demand  was  presented  to  the  comptroller 
for  adjustment,  and  that  be  refused  to  do  so,  applies  to  a  claim  for 
moneys  paid  to  the  comptroller  by  the  public  administrator  belonging  to 
unknown  heirs,  since  Laws  1896,  c.  230,  S  29,  makes  the  city  responsible 
for  all  such  moneys,  and  gives  those  entitled  to  them  the  same  remedies 
against  the  city  as  they  would  have  against  any  executor. 

Application  of  certain  persons  claiming  to  be  relatives  of  Marj 
Booney,  or  Donnelly,  deceased,  for  an  order  directing  the  chamber- 
lain to  pay  oyer  to  them  certain  moneys  deposited  with  the  comptroller 
of  the  city  of  New  York  by  the  public  administrator.      Dismissed. 

Julian  B.  Shope,  for  petitioners. 

John  Whalen,  Carp.  Counsel,  for  city  of  New  York. 

ABNOLD,  8.  This  application  is  made  on  behalf  of  alleged  next 
of  kin  of  the  decedent,  for  the  payment  to  them  of  certain  moneys  paid 
to  the  comptroller  by  the  public  administrator  of  the  city  of  New 
York,  upon  his  accounting,  as  administrator  of  this  estate,  for  the 
benefit  of  the  intestate's  next  of  kin,  whose  names  were  then  unknown. 
A  citation  having  been  issued  to  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York,  to  show  cause  why  the  application  should 
not  be  granted,  the  corporation,  on  the  return  thereof,  has  appeared  by 
its  counsd,  and  asked  for  the  dismissal  of  the  proceedings,  upon  the 
ground  that  it  is  not  shown  by  the  petition  that  the  claim  or  demand 
upon  which  this  special  proceeding  is  founded  was  presented  to  the 
comptroller  for  adjustment;  that  at  least  30  days  had  elapsed  at  the 
time  of  the  conmiencement  of  the  proceeding:  since  such  presentation, 
and  no  adjustment  or  payment  thereof  had  been  made,  as  required 
by  section  261  of  the  Greater  New  York  charter.  The  city  of  New 
York,  by  section  29  of  chapter  230  of  the  Laws  of  1898,  is  made  re- 
sponsible and  answerable  for  all  moneys  paid  into  the  city  treasury 
by  the  public  administrator;  and  all  persons  entitled  to  receive  such 
moneys  are  given  the  same  remedies  against  said  corporation  therefor 
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9fl  they  would  have  against  amy  executor.  I  think  the  corporation 
counsel  is  right  in  his  contention  that  the  claint  and  demand  made 
herein  comes  within  the  proyifilona  of  section  261,  above  cited,  and 
the  proceeding  must  be  dLimissed  for  the  failure  to  comgply  with  its 
provisions.  As  the  decree  under  which  payment  into  the  city  treas- 
ury was  made  appears  to  save  the  right  of  one  Bryan  Booney  to  aBsert 
any  claim  which  be  may  have  as  next  of  kin  of  the  decedent  upon 
the  fund,  any  citation  hereafter  to  be  issued  should  run  to  him  as 
well  as  to  the  corporation;  and  appropriate  allegations  calling  there- 
for diould  be  contained  in  any  new  petition  for  the  payment  of  the 
petitioners^  claim. 

The  proceeding  is  dismissed,  without  prejudice  to  the  renewal  of 
the  application  upon  petition  showing  compliance  with  the  provisions 
of  section  261,  aforesaid*    Decreed  accordingly. 


(26  Misc.  Rep.  102.) 

In  re  McGILL'S  WILLS. 

(Surrogate's  CJourt,  New  York  County.    January,  1899.) 

Wnxs— Undue  Ibflubncb— Evtdekcb. 

A  testator  divided  his  estate  equally  among  his  four  children  and  two 
grandchildrML  A  few  days  later  he  made  a  second  wiU,  and  divided  his 
estate  into  five  shares  only,  giving  one  of  them  to  be  divided  between  the 
two  grandchildren.  The  four  children  lired  with  testator,  and  had  com- 
plained of  the  discrimination  In  favor  of  the  grandchildren  in  the  iirst 
win,  and  wished  a  new  wiU  made.  At  intervals  between  the  making  of 
the  two  wills,  testsitor  had  complained  that  his  children  were  annoying 
him  about  family  matters.  The  second  wiU  made  more  liberal  provi- 
sions for  the  grandchildren  than  the  children  wished.  Hdd^  that  the 
second  will  was  not  procured  by  nndne  influence. 

In  the  matter  of  the  contest  of  the  will  of  Bichard  McGill,  deceased. 
Decree  against  contestants. 

Shaw,  Baldwin  &  Stotesbury  and  James  M.  Fisk,  for  contestants 
McGilL 

Gilbert  W.  Minor  and  John  CI  West,  for  contestanta  special  guard- 
ians. 

ARNOLD,  S.  The  testator  died  at  his  home,  in  the  city  of  New 
York,  on  November  22,  1897,  a  widower,  being  then  of  an  age 
between  70  and  73  year&;  leaving  an  estate,  consisting  of  both  realty 
and  personalty,  to  the  value  of  about  |60,000.  He  executed  two 
wills  in  the  preceding  August,  on  the  7th  and  13th  days  of  that 
month,  respectively.  Both  of  these  instruments  have  becsi  pre- 
sented for  probate,  and  each  has  been  the  subject  of  contest  here. 
It  has  been  claimed  by  the  proponent  of  the  later  will  that  it  op- 
erated as  a  revocation  of  the  earlier  one,  and  by  the  proponent  of 
the  latter  that  the  execution  of  the  former  was  procured  by  undue 
influence  exercised  upon  him  by  his  children.  There  are  additional 
allegations  putting  at  issue  the  due  execution  of  these  papers^  bat 
the  proofs  offered  in  respect  to  such  execution  leave  no  doubt  that 
in  each  case  all  statutory  requirements  were  fulfilled;  and  this  is 
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so,  also,  in  respect  to  the  mental  competency  of  the  testator  on 
each  oecanon.  Upon  the  testimony  tsiken  in  support  of  the  first 
will,  it  wonld  have  to  be  admitted  to  probate,  had  there  been  no 
later  one.  The  only  question  seriously  raised  in  respect  to  the 
validity  of  the  later  will  is  upon  the  issue  of  undue  influence.  The 
will  of  August  7th  gives  all  the  testator's  estate,  real  and  personal, 
in  equal  shares,  to  his  four  surviving  children  and  his  two  grand- 
children, the  issue  of  a  deceased  daughter;  and  the  ^cecutor  named 
is  the  attorney  who  drew,  and  was  one  of  the  subscribing  witnesses* 
to,  the  instrument.  The  will  of  August  13th  gives  all  his  estate 
to  his  said  four  children  and  two  grandchildren,  each  of  the  chil- 
dren to  take  one  equal  share,  and  the  grandchildren  to  take  one 
equal  share  between  them,  which  the  testator  terms  the  share  of 
their  deceased  mother,  which  disposition  of  his  property  is  the  same 
as  would,  under  the  laws  of  this  state,  have  been  made  had  he  died 
intestate.  In  the  earlier  will  the  provision  for  the  grandchildren 
was  more  liberal,  as  he  gave  each  of  them  as  much  as  he  gave  to 
any  one  of  his  children.  The  evidence  taken  makes  it  quite  cer- 
tain that  this  discrimination  in  their  favor  in  the  first  will  was  in- 
tentional, and  its  results  fully  understood  on  the  part  of  the  testator, 
who  gave  his  reasons  therefor  to  the  draftsman,  in  instructing  him 
as  to  the  provisions  of  the  paper.  All  the  beneficiaries,  except  the 
grandchildren  (who  are  minors  under  14  years  of  age),  resided  with 
the  testator,  and  it  was  to  their  interest  that  such  discrimination 
should  not  be  made;  and  their  situation  unquestionably  gave  them 
the  opportunity,  if  they  had  the  di8i)osition  to  avail  themselves 
thereof,  to  attempt  to  influence  their  father  to  change  his  will. 
Evidence  has  been  introduced  on  behalf  of  the  contestant  of  the 
second  will  which  tends  to  show  that  some  of  the  children  ex- 
pressed their  dissatisfaction  with  the  provisions  of  the  first  will, 
both  in  and  apart  from  the  presence  of  the  testator,  that  they 
wished  a  new  will  to  be  made,  and  that  they  claimed  that  he  had 
said  that  he  would  only  leave  the  grandchildren  |1,000  each;  but 
the  provision  of  the  new  will  was  much  more  favorable  to  them. 
It  is  also  shown  that  the  testator,  in  the  interval  between  the  execu- 
tion of  the  respective  wills,  complained  that  his  children  had  been 
annoying  him  about  family  matters,  but  he  did  not  state  any  fuller 
details.  Upon  the  whole  case,  it  seans  quite  probable  that  the 
complaints  of  the  children  in  respect  to  the  provision  originally 
made  for  the  grandchildren  had  some  effect  in  bringing  about  the 
conclusion  of  the  testator  to  execute  a  new  will  which  gave  them 
less.  He  evidently,  however,  made  more  liberal  provision  for  them 
than  the  children  wished  him  to  do.  The  draftsman  of  the  second 
will  was  not,  so  far  as  appears,  previously  acquainted  with  any  of 
the  beneficiaries,  nor  acting  in  their  interest;  and  his  evidence  shows 
that  the  testator  fully  comprehended  what  he  was  doing,  and  gave 
his  iofltructions  in  respect  to  the  disposition  he  then  desired  to 
make  of  his  property  quite  as  clearly  as  he  had  done  when  instruct- 
ing the  draftsman  of  the  former  wilL  I  cannot  find  that  he  did 
not  make  the  change  voluntarily  and  understandingly,  nor  that  he 
was  so  dominated  by  his  children  that  he  was  forced  to  make  it 
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against  his  will.  Persuasion  and  argument  may  be  used  by  inter- 
ested parties  without  incurring  the  charge  of  undue  influence,  and 
there  is  no  proof  that  in  this  case  there  was  anything  more. 

A  decree  may  be  presented  admitting  to  probate  the  will  of  Augnst 
13,  1897.  Probate  of  the  will  of  August  7,  1897,  is  denied.  De- 
creed* accordingly. 

(2C  Misc.  Rep.  107.) 

In  re  FRANKLIN. 

(Surrogate's  Court,  Queens  County.    January,  1899.) 

1.  Claims  against  Decedrnt's  Estate— Taxes. 

Though  a  tax  had  not  become  a  lien  at  the  time  of  a  decedent's  death, 
yet  the  fact  that  he  had  become  personaUy  liable  to  pay  It  when  it 
should  be  levied  by  the  proper  officers  on  the  assessment  rolls,  wliich 
had  become  complete,  made  it  a  debt  of  decedent,  which  could  be  prop- 
erly paid  by  his  executors  out  of  his  estate. 

2.  Wills— Estate  Deyisep. 

Where  a  testator  gives  his  residuary  estate  to  his  widow  for  life  for 
her  separate  use  and  benefit,  the  rents  of  real  property,  and  interest  and 
dlyidends  on  investments  represented  by  securities,  accruing,  but  not 
payable  at  the  testator's  death,  belong  to  her,  and  need  not  be  apportioned 
between  her,  as  life  tenant,  and  the  remainder-men,  as  of  the  date  of 
testator's  death. 

3.  Decedent's  Debts— Funeral  Expenses. 

The  funeral  expenses  and  expenses  of  administration  are  not  debts  of 
the  testator. 

4.  Executors— Compensation. 

Under  Code  Civ.  Proc.  §  2730,  providing  that  where  the  personal  prop- 
erty of  a  decedent  amounts  to  $100,000  over  all  his  debts,  each  executor, 
where  there  are  not  more  than  three,  is  entitled  to  full  compensation 
allowed  to  a  sole  executor,  to  be  apportioned  according  to  the  services 
rendered  by  each  respectively,  three  representatives  are  entitled  totlii^ee 
times  the  full  commission  to  one  executor,  to  be  apportioned  in  proportion 
to  services  rendered  and  responsibility  borne. 

5.  Same— Accounting. 

Where  executors  have  in  good  faith  distributed  the  estate  without  any 
Judicial  settlement,  with  the  consent  of  the  legatees,  and  the  latter  have 
suffered  no  loss,  interest  will  not  be  charged  such  executors  on  conunla- 
sions  withdrawn  from  the  estate  on  such  distribution  from  the  time  of 
such  withdrawal  until  an  allowance  of  compensation  by  the  surrogate 
on  an  accounting. 

Settlement  of  the  account  of  the  executors  of  Morris  Franklin,  de- 
ceased. 

Joseph  K.  Murray,  for  executors. 
Frederick  Eder,  for  contestants. 

MOORE,  J.  (acting  as  surrogate).  The  contestants  filed  objectione 
to  the  account  of  the  executors  as  filed,  and  thereafter  counsel  for 
executors  and  counsel  for  the  contestants  filed  a  written  stipulation 
reducing  the  issues  to  be  determined.  No  testimony  was  taken. 
The  stipulation  submits  four  questions,  which  were  argued  at  length: 
First.  Were  the  taxes  of  the  year  1885  a  debt  of  the  testator?  Sec- 
ond. Are  the  executors  entitled  to  more  than  one  full  commission  for 
compensation  under  section  2730,  Code  Civ.  Proc.?  Third.  Did  the 
testator  intend  that  his  widow  should  take  accruing  rents  and  inter- 
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est  of  his  reedduaiy  estate  falling  due  after  his  death?  Fourth. 
Should  the  executors  be  charged  with  interest  on  commissions  paid 
to  themselyes? 

I  think  the  tax  for  the  year  1885  was  properly  paid  by  the  exec- 
utors out  of  the  estate.  Although  the  tax  had  not  become  a  lien 
at  the  time  of  the  death  of  the  testator,  he  had  become  personally 
liable  to  pay  the  same  when  it  should  be  levied  by  the  proper  oflBcers 
upon  the  assessment  rolls,  which  had  become  complete  and  unalter- 
able. His  liability  to  pay  the  tax  so  levied  did  not  depend  at  all  upon 
it8  becoming  a  lien,  but  rather  upon  his  personal  liability  under  the 
law  regulating  the  assessment  of  property  for  the  purposes  of  taxation. 
Mygatt  V.  Washburn,  15  N.  Y.  316;  Rundell  v.  Lakey,  40  N.  Y.  513; 
In  re  Babcock,  115  N.  Y.  450,  22  N.  E.  263.  The  cases  cited  by  con- 
testants—Lathers V.  Keogh,  39  Hun,  576;  In  re  Hun,  144  N.  Y.  472, 
39  N.  E.  376;  Deraismes  v.  Deraismes,  72  N.  Y.  154;  Whitson  v. 
Whitson,  53  N.  Y.  479 — do  not  apply  to  the  issue  here. 

I  have  no  doubt  that  the  testator  intended  that  his  widow  should 
take  as  income  what  he  would  have  treated  as  income.  Her  com- 
fortable support  and  maintenance  was  his  first  care,  and  to  that  pur- 
pose he  gave  to  her  own  separate  use  and  benefit  the  residuary  estate 
for  life.  Moreover,  his  intention  was  just  what  the  rules  of  law  pro- 
vide in  these  cases. 

I  cannot  assent  to  the  contention  of  the  contestants  that  the  rents 
of  real  property,  and  interest  and  dividends  on  investments  repre- 
sented by  securities,  accruing,  but  not  payable  at  his  death,  should 
have  been  apportioned  between  the  life  tenant  and  the  remainder-men 
as  of  the  date  of  the  death  of  the  testator.  The  life  tenant  did  not 
succeed  to  the  title  to  the  real  estate  nor  to  the  ownership  of  the  • 
jiersonal  property.  The  remainder-men  succeeded  the  testator  to  the 
4'Oi^us  of  the  estate.  Apportionment  in  the  class  of  cases  within 
which  this  case  falls  is  required  only  where  the  successive  takers  of 
the  estate  become,  at  the  same  time,  entitled  to  take  the  rents,  inter- 
est, and  dividends  therefrom;  so  that  no  apportionment  was  required 
to  be  made  until  the  remainder-men  became  entitled  to  take  the  income 
of  the  estate,  to  wit,  upon  the  death  of  the  life  tenant.  All  the  rents, 
interest,  and  dividends  which  became  payable  or  accrued  after  the 
death  of  the  testator  and  before,  the  death  of  the  life  tenant  went  to 
the  life  tenant  under  the  will,  because  the  same  were  thereby  spe- 
cifically given  to  her.  The  use  of  the  real  and  personal  property  is 
nothing  more  nor  less  than  the  rents  of  the  real  estate  and  the  interest 
and  dividends  of  the  personal  property.  Bents  are  no  less  rents  and 
interest  does  not  become  something  else  because  they  begin  to  accrue 
before  the  death  of  the  testator.  They  are  the  earnings  of  the  prop- 
erty, so  to  speak,  and  the  property  was,  by  the  will,  given  to  the  re- 
mainder-men, and  the  earnings  were  given  to  the  life  tenant  during 
her  lifetime.  Code  Civ.  Proc.  §  2720;  In  re  Weeks,  5  Dem.  Sur.  104; 
Miller  v.  Crawford  (Sup.)  14  N.  Y.  Supp.  358.  The  Leavitt  property 
was,  in  the  hands  of  these  executors,  personal  property.  The  lots 
conveyed  by  the  executors  to  certain  of  the  legatees  were  conveyed 
and  accepted  as  payment  of  so  much  of  their  respective  shares  in  tes- 
tator's residuary  estate.     The  aggregate  of  these  payments  with  the 
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other  proceeds  of  the  sale  of  these  lots  represent  the  aam  received 
on  the  mortgage  which  was  foreclosed  bj  the  ezecutoFSy  and  it  is  sub- 
ject to  the  commissions  for  compensation  of  the  executors. 

The  personal  estate  of  the  testator  was  inventoried  by  the  appraisers 
at  f  81,448.75,  and  the  increase  is  |46,889.08,  making  a  total  of  9128,- 
337.83,  the  losses  aggr^ate  99,162.43,  and  the  debts  of  the  testator, 
which  have  been  paid  bj  the  executors,  aggregate  913,830.75,  leaving 
a  net  balance  of  9105,344.65  for  the  payment  of  funeral  expenaes,  and 
the  expenses  of  administration,  and  for  distribatioin.  The  funeral 
expenses  and  the  expenses  of  administration  are  in-  no  sense  delits  of 
the  testator.  The  estate  being  9100,iK)0  exdusive  of  all  the  debts  of 
the  testator,  and  there  having  been  two  executors  and  one  executrix 
the  three  representatives  are  entitled  to  compensation  equal  to  three 
times  the  amount  of  full  commission  to  one  executor,  to  be  apportioned 
in  proportion  to  services  rendered  and  responsibflity  borne.  In  re 
Newland's  Estate  (Sur.)  28  N.  Y.  Supp.  490;  In  re  Welfing's  Estate,  7 
Civ.  Proc.  R.  92;  In  re  Kenworthy,  63  Hun,  165,  17  N.  Y.  Sopp^  655. 
Executors  are  not  entitled  to  take  commissions  until  the  same  have 
been  allowed  by  an  order  of  the  surrogate  on  an  accounting;  and,  if 
an  executor  takes  commissions  without  such  an  allowance,  he  is  charge- 
able with  interest  on  commissions  so  withdrawn  from  the  estate  from 
the  time  of  such  withdrawal  to  the  time  of  the  allowance  of  comi)ensa- 
tion  by  the  surrogate  on  an  accounting.  Whedwright  v.  Bhoades, 
28  Hun,  57.  Instances  will  be  found  in  the  books  where  estates 
have  been  settled  by  agreement,  and  distributions  made,  the  executor 
retaining  commissions  for  his  compensation,  in  which  the  executor  has 
not  been  charged,  in  a  subsequent  judicial  settlement  of  his  accounts. 
with  interest  on  the  commissions  so  retained.  In  re  Dunkel's  Estate, 
5  Dem.  Sur.  188.  These  executors,  in  their  account  as  filed,  state 
that  a  settlement  of  the  estate  was  had  between  the  legatees  and  the 
executors,  and  that  the  executors  distributed  to  the  legatees  their 
respective  shares  under  the  will,  less  the  commissions  allowed  by  law 
as  compensation  to  executors,  which  they  retained,  together  with  their 
respective  shares  of  the  estate,  and  that  it  was  then  understood  that 
the  legatees  would  examine  the  account,  and  the  same  would  be  ad- 
justed, and  the  executors  finally  released  by  the  legatees  without 
any  judicial  settlement.  These  statements  are  denied,  but  they  are 
corroborated  by  Schedule  E  of  the  account,  which  shows  that  between 
January  2,  1895,  and  May  of  that  year  a  general  distribution  was  in 
fact  made  of  nearly  all  the  residuary  estate,  reserving  only  92,000  to 
meet  possible  liabilities  arising  out  of  a  pending  action.  In  Wheel* 
Wright  V.  Ehoades,  supra,  the  executors,  soon  after  their  appointment, 
withdrew  91^^000  on  account  of  commissions,  while  in  this  case  the 
executors  had  become  entitled  to  be  allowed  the  conunissions  on  a 
final  settlement  of  their  accounts  by  the  surrogate,  and  retained  them, 
as  appears  from  the  account,  at  the  time  of  the  distribution.  They 
acted  in  good  faith;  the  legatees  have  suffered  no  loss;  and  it  would 
be  unjust  to  now  require  the  executors  to  pay  interest  on  these  com- 
missions because  they  distributed  the  estate  out  of  court,  with  the  con- 
sent of  the  legatees. 
Decreed  accordingly. 
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(26  MJsc.  Rep.  186.) 

In  re  YOUNG. 

(Oneida  Onnty  Court    January,  1899.) 

Refuhoino  Taxes— Assessment. 

Failure  of  the  assessors  to  meet  on  grievance  day  Is  merely  an  irregu- 
larity, not  rendering  tlie  assessment  void,  and  therefore  not  authorizing 
tbe  refunding,  on  petition,  of  taxes  paid. 

Petition  bj  Gleorge  J.  Young  for  an  order  to  compel  the  board  of 
sapervisors  of  Oneida  county  to  refund  taxes  paid  on  petitioner's 
property,  assessment  of  which  is  claimed  to  be  illegal  because  of  fail- 
ure of  the  afisessors  to  meet  on  grievance  day.    Dismissed. 

George  C.  Carter,  for  the  motion. 
J.  K.  O'Connor,  opposed. 

DTJNMORE,  J.  The  failure  of  the  assessors  to  meet  on  grievance 
day  is  an  irregularity,  and  not  a  jurisdictional  defect.  People  v. 
Turner,  145  N.  Y.  451,  40  N.  E.  400.  That  omission,  therefore,  did 
not  render  the  assessment  void,  but  merely  voidable  in  a  direct  pi^o- 
ceeding  for  that  purpose.  The  assessors  had  jurisdiction  over  the 
person  and  property  of  the  applicant,  and,  if  they  committed  an  er- 
ror, their  action  was  not  void,  and  their  assessment  could  not  be  at- 
tacked collaterally.  United  States  Trust  Co.  v.  City  of  New  York, 
144  N.  Y.  488,  39  N.  E.  383.  A  proceeding  of  this  kind  cannot  be 
maiirtained  where  there  is  only  an  irregularity  in  proceedings  of  the 
assessors  in  levying  the  assessment.  The  petitioner  has  therefore 
mistaken  his  remedy,  and  the  proceeding  must  be  dismissed,  with 
costs. 

Proceeding  dismissed,  with  costs. 


r2<i  Misc.  Rep.  183.) 

KLEIN  V.  HARDING.' 

(Oneida  County  Court    January,  1899.) 

JUOOMENTS— VaCATIKO— ReICABKB  OF  COCITSEL. 

A  Jury  found  there  was  no  cause  of  action,  if  defendant  would  pay 
plaintiff  a  smaU  amount,  which  verdict  the  Justice  refused  to  receive; 
whereupon  defendant's  counsel  remarlced  that,  if  the  Jury  would  find 
that  there  was  no  cause  of  action,  defendant  would  pay  the  amount 
named,  and  the  Jury  so  found.  HOd,  that  such  improper  remark  vitiates 
the  verdict. 

Appeal  from  justice  court. 

Action  by  John  EUein  against  Lyman  S.  Harding.  From  a  judg- 
ment, plaintiff  appeals.     Reversed. 

Ik  M.  Martin,  for  appellant. 
T.  S.  Jones,  for  respondent. 

DUNMORE,  J.  The  only  question  presented  by  this  appeal  is 
whether  a  verdict,  obtained  in  the  way  this  verdict  was,  should  be  per- 
mitted to  stand.  The  first  finding  of  the  jury  implied  that  th^  found 
an  ^indebtedness  of  f9.50  owing  te  plaint^  but  for  some  reason  they 
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evidently  did  not  want  to  throw  the  costs  upon  defendant,  and  there- 
fore brought  in  the  conditional  verdict.  The  justice  very  properly 
refused  to  receive  it,  and  sent  the  jury  back  to  their  room.  Defend- 
ant's counsel  (but  not  the  counsel  who  appears  on  this  appeal)  not 
only  violated  his  duty,  but  vidated  the  law,  in  proposing  to  the  jury 
that,  if  they  would  find  a  verdict  of  no  cause  of  action,  defendant 
would  pay  plaintiff  f  9.50.  Such  a  proposition,  made  in  opai  court,  i2« 
a  willful  contempt,  and  should  have  been  punished  as  such.  Any 
clandestine  interference  with  a  jury  by  a  party  or  his  counsel  has  al- 
ways been  held  to  have  vitiated  a  verdict.  Such  an  improper  suir- 
gestion  as  this,  although  made  in  open  court,  is  nearly  as  reprehensi- 
ble, and  may  be  equally  dangerous.  The  judgment  must  be  reversed, 
with  costs. 
Judgment  reversed,  with  costs. 


(2C  Miso.  Rep.  187.) 

NUSSBAUM  V.  JORDAN. 

(Rensselaer  Gountj  Ck>urt.    January,  1890.) 

I.  Appeal— Incompetent  Evidence— Prejudicial  Error. 

In  an  action  for  tbe  price  of  goods,  defendant  testified  that  he  did  not 
make  the  purchase.  Incompetent  evidence,  consisting  of  an  entry  in 
plaintilTs  ledger  of  the  aUeged  sale,  was  admitted  to  fix  the  date  of  the 
sale.  Judgment  was  rendered  for  plaintiff.  Hdd,  that  the  error  was 
prejudicial,  though  the  weight  of  evidence  preponderated  in  plalntUTs 
favor. 

Sb  Same— Waiver  of  Jury. 

It  was  prejudicial,  though  a  Jury  was  waived. 

Appeal  from  city  court  of  Rensselaer. 

Action  by  William  Nussbanm  against  Frank  Jordan.  Judgment 
for  plaintiff,  and  defendant  appeals.     Reversed. 

Daniel  J.  Dugan,  for  appellant. 
T.  Almern  Griflin,  for  respondent. 

NASON,  J.  This  is  an  appeal  from  a  judgment  of  the  city  court 
of  Rensselaer,  rendered  in  favor  of  the  plaintiff  for  the  sum  of  f32.87. 
The  plaintiff's  cause  of  action  originated  in  an  alleged  sale  and  de- 
livery  of  450  cigars  to  the  defendant  in  the  month  of  December, 
1892.  The  defendant  pleaded  a  general  denial,  afterwards  amend- 
ing his  answer  so  as  to  interpose  the  defense  of  the  statute  of  limita- 
tions. When  the  case  came  on  for  trial,  it  does  not  appear  that  the 
defendant  iusisted  very  strongly  on  this  latter  defense.  Virtually, 
the  only  issue  was  whether  the  defendant  had  bought  the  cigars  as 
alleged  by  the  plaintiff. 

The  plaintiff,  who  is  the  owner  of  the  shop,  and  his  son,  who  was 
working  for  the  father  at  the  time  of  the  alleged  transaction,  were 
called  as  witnesses,  and  gave  evidence  tending  to  establish  a  sale 
at  which,  according  to  their  version,  they  were  both  present.  The 
defendant  denied  that  he  had  ever  taken  any  part  in  any  such  tran8> 
action,  and  it  does  not  appear  from  his  evidence  that  he  ever  visited 
the  plaintiff's  store,  except  on  one  occasion,  when  he  went  there  to 
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pay  a  bill  for  his  brother.     Upon  the  redirect  examination  of  the 
plaintiff,  his  counsel  asked  the  following  questions: 

*'Q.  Is  there  an  entry  or  memorandum  in  that  ledger  of  the  date  upon 
which  this  aUeged  transaction  or  sale  to  the  defendant  took  place?  (Objected 
to  by  defendant's  counsel  as  improper,  incompetent  hearsay,  and  not  proper 
on  redirect  examlnntiou,  and  witness  cannot  testify  from  ledger,  and  that 
the  proper  foundation  to  enable  witness  to  testify  from  any  memorandum 
has  not  been  laid.  Overruled.  Exception.)  A.  Yes,  sir.  Q.  iPlaintiff's 
counsel).  You  may  find  it.  In  whose  handwriting  is  that  entry?  (Objected 
to  as  incompetent,  Improper,  not  part  of  the  redirect  examination.  Overruled. 
Exception.)  A.  In  my  son  Otto's.  Q.  That  entry  made  in  that  ledger  is  what 
you  relied  upon  to  fix  the  time  of  the  transaction?  (Objected  to  as  before.) 
A.  Yes,  sir.  (Plaintiff's  counsel  offers  in  evidence  so  much  of  page  65  of  plain- 
tUTs  ledger  as  shows  the  entry  to  the  defendant,  fixing  the  date  of  December 
19th,  and  as  referring  only  to  said  date  so  far  as  this  transaction  is  concerned. 
Objected  to  as  incompetent,  improper,  hearsay,  and  no  proper  part  of  the  re- 
direct examination,  and  that  no  proper  foundation  for  reception  in  evidence 
has  been  laid.    Objection  overruled.    Exception-    Admitted  in  evidence.)" 

Argument  showing  the  inadmissibility  of  this  evidence,  under  ob- 
jeetio'n  on  the  ground  that  the  evidence  was  heai'say  and  the  de^ 
laration  of  a  third  party  not  under  oath,  would  be  superfluous./lt 
only  remains  to  determine  whether  this  error  was  of  such  gravity 
as  to  affect  a  substantial  right  of  the  defendant,  as  to  go  to  the 
merits  of  the  cause,  and  to  therefore  require  a  reversal  of  the  judg- 
ment in  favor  of  the  plaintiff  by  this  court.  The  rule  is  that  error 
in  the  admission  of  incompetent  evidence,  even  though  cumulative, 
is  fatal  to  a  judgment  on  appeal,  unless  it  is  clear  beyond  a  ratioilal 
doubt  that  the  result  was  not,  and  could  not  have  been,  affected 
thereby.  **If  the  evidence  could  not  possibly  have  injured  the  de- 
fendant, the  error  might  be  disregarded ;  but,  when  illegal  evidence 
is  admitted  which  bears  in  the  least  degree  on  the  result,  it  is  fatal." 
Baird  v.  Gillett,  47  N.  Y.  186.  If,  therefore,  this  incompetent  evi- 
dence bore  in  the  least  degree  on  the  result,  it  must  have  also  cer- 
tainly impaired  a  substantial  right  of  the  defendant,  and  affected  the 
merits  of  the  action,  and  the  judgment  should  not  stand.  In  view 
of  this  error,  it  is  not  enough  that  the  weight  of  evidence  seems  to 
the  appellate  court  to  preponderate  in  favor  of  the  plaintiff,  or  that 
it  does  not  appear  that  the  defendant  was  prejudiced  by  the  objec- 
tionable evidence.  The  presumption  is  that  such  evidence  is  inju- 
rious to  the  party  against  whom  it  is  offered;  and  this  presump- 
tion can  only  be  overcome  by  showing  that  its  admission  was  in  fact 
harmless.  Can  it  be  said  in  this  case,  when  the  evidence  was  so 
conflicting,  that  the  incompetent  evid^ce  received  may  not  have 
turned  the  scales  in  plaintiff's  favor^^  The  plaintiff  stated,  in  offer- 
ing this  evidence,  that  it  was  only  for  the  purpose  of  "fixing  the 
date"  of  the  transaction.  His  purpose,  however,  is  better  indicated 
in  the  nature  of  the  conclusion  to  be  drawn  from  such  testimony 
than  in  his  offer  of  proof.  The  probative  force  of  matter  given  in 
evidence  cannot,  in  the  nature  of  things,  be  always  limited  to  the 
ends  for  which  counsel  state  they  intend  to,  but  it  often  assumes  a 
wider  scope.  So,  here,  the  mere  entry  of  a  certain  date  "Decembei* 
19,  1892,"  in  plaintiff's  ledger,  standing  alone,  would  have  bc^en 
meaningless,  as  far  as  throwing  any  light  upon  the  issues  of  this 
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action  is  concerned;  and  the  specification  of  this  'date  only  acquires 
significance  when  read  in  connection  with  the  remainder  of  the  en- 
try. It  would  be  idle  to  contend  that  only  the  entry  of  the  date 
was  to  be  taken  into  consideration  by  the  court,  for  that  is  abso- 
lutely insignificant  in  itself.  But  the  plaintiff  must  have  intended 
to  show  that  what  he  alleged  in  his  complaint  happened  on  Decem- 
ber 19,  1892;  and,  to  establish  this,  the  whole  entry  was  virtually 
received  in  evidence,  and  so  must  have  had  some  weight  in  con- 
vincing the  court  that  a  sale  and  d^ivery  did  actually  take  place, 
which  is  the  very  point  in  jssue^^  As  long  as  this  evidence  must 
have  influenced  the  justice  to  an  appreciable  extent,  it  is  unneces- 
sary to  determine  whether  its  weight  was  great  or  little.  The  au- 
thority of  reasoning,  and  the  reasoning  of  the  authorities,  both  point 
to  the  same  conclusion, — ^that  the  judgment  should  be  reversed. 

The  appellate  division  in  this  department  have  recently  had  occa- 
sion to  state  and  apply  the  principles  just  outlined  in  a  case  involving 
facts  very  similar  to  those  now  before  the  court: 

"Where,  in  an  action  to  recover  damages  for  the  conversion  of  a  bicycle, 
no  question  is  presented  as  to  the  plaintiff's  ownership  of  the  wheel,  nor  as 
to  the  time  when  he  paid  for  it  and  the  only  issue  submitted  to  tiie  jury  re- 
lates to  the  value,  a  receipt  given  to  the  plaintiff,  dated  April  3,  1896,  for 
'the  sum  of  one  hundred  dollars  in  fuU  for  one  Relay  Special,  to  be  delivered 
about  April  15th  or  20th,  1896,'  is  not  competent  evidence  in  his  behalf,  being 
the  nnswom  declarations  of  a  third  party,  and  therefore  hearsay;  and,  it 
being  calculated  to  seriously  inflneuce  the  jury  in  determining  as  to  the  valne 
of  the  wheel,  its  reception  affords  sufficient  ground  for  granting  a  new  trial, 
although  it  was  received  by  the  court  merely  for  the  purpose  of  showing 
the  date  of  the  purchase  of  the  wheel."  Asher  v.  Case,  33  App.  Dlv.  255,  53 
N.  Y.  Supp.  729. 

The  necessity  of  the  application  of  the  rules  above  enunciated 
seems  more  urgent  on  this  appeal  than  in  Asher  v.  Case,  because  in 
this  case  it  would  be  an  impossible  feat  of  thought  to  give  weight 
to  a  mere  entry  of  the  date  as  bearing  in  any  way  on  the  issue,  and 
at  the  same  time  ignore  the  remainder  of  the  entry,  which,  if  true, 
was  decisive  of  the  merits  of  the  action;  whereas  in  the  latter  case 
the  mere  date  of  a  sale  of  the  bicycle,  coupled  with  the  admitted 
facts,  would  have  been,  at  least,  intelligible  after  the  prejudicial 
part,  viz.  the  statement  of  the  value  of  &e  bicycle,  had  been  elimi- 
nated. Nor  do  I  think  that  the  circumstance  that  a  jury  was 
waived  in  this  case,  and  that  there  is  no  jury  to  be  influenced  by 
putting  in  evidence  an  unsworn  paper,  would  change  the  result  of 
this  reasoning.  The  city  judge  was  acting  as  both  court  and  jury, 
and  it  is  quite  likely  that  the  testimony  may  have  influenced  his 
judgment  in  both  capacities.  As  a  matter  of  fact,  the  date  of  the 
alleged  transaction  was  immaterial,  just  as  the  entry  of  the  ledger 
was  incompetent;  but  the  justice  could  not  have  regarded  these 
things  as  immaterial  or  incompetent,  else  he  would  have  excluded 
them  upon  objection. 

Judgment  reversed,  with  costs. 
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MILIJSR  T.  MARSHALL, 
(anpreme  Court,  Appellate  DlTteion,  Second  Department    BCarch  24,  1809.) 

L    ApPKAL — JUDAMANT  —  AMBNDMBNT  PBNDINO  ApPBAIj — AJIMISSIOMB  09  Rec- 
OBD. 

Where,  on  the  pleadinga  and  admission  in  the  record,  a  party  waa  en- 
titled to  a  larger  Judgment  than  was  awarded  him,  he  is  entitled  to  a 
reversal,  though  pending  appeal  the  opposite  party  offers  to  allow  the 
judgment  to  be  amended. 
8.  Sams— Finding  of  Fact— Conflictinq  Proof. 

A  finding  of  fact  will  not  be  reviewed,  the  evidence  coulllctiug. 

Ai^eal  from  municipal  conrt,  borough  of  Manhattan,  Third  judicial 
district. 

Action  by  Louis  Miller  against  Greorge  Marshall.  There  was  a 
judgment  for  plaintiff  for  less  than  the  relief  demanded,  and  he  ap- 
x)ea  Is     Be  Versed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCSa,  and  WOODWARD,  J  J. 

Burt  Jay  Humphrey,  for  appellant. 
Graston  F.  Livett,  for  respondent 

WILLABD  BARTLETT,  J.  Upon  the  pleadings  and.  the  admis- 
sion  in  the  record  the  plaintiff  waa  entitled  to  recover  at  least  952.50, 
whereas  he  was  awarded  only  f50.  The  amount  of  the  recovery  also 
entitled  him  to  f  12  extra  costs,  under  the  statute  (Laws  1882,  c.  410, 
§  1420,  made  applicable  to  the  municipal  court  by  section  1369  of  the 
Greater  New  York  charter).  Although  it  appears  that  the  defend- 
ant's attorney  offered  to  allow  the  judgment  to  be  amended  by  adding 
f 2.50  to  the  amount  of  the  recovery,  this  offer  was  not  made  until 
after  the  appeal  was  taken;  and  there  was  no  offer  to  correct  the 
judgment  by  adding  the  amount  of  extra  costs  to  which  the  appellant 
was  entitled.  The  plaintiff  also  insists  that  the  court  should  have 
awarded  him  |37.50  more  than  he  recovered  on  account  of  his  claim 
for  rent;  but  the  proof  was  conflicting  in  relation  to  this  portion  of 
his  claim,  and  we  cannot  interfere  with  the  conclusion  of  the  justice 
upon  the  question  of  fact.  By  reason  of  the  errors  pi^viously  dis- 
cussed, however,  we  are  constrained  to  reverse  the  judgment,  and 
direct  a  new  trial.    Ordered  accordingly. 

Judgment  of  the  municipal  court  reversed,  and  new  trial  granted;  costs  to 
abide  the  event    AU  concur. 


QUAIL  et  al.  V.  NELSON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  24,  1899.) 

L  Arrest— Grounds  Statbd  ik  thb  Altbrhativb. 

Under  rule  13,  Gen.  Rules  Prac,  providing  that  every  ocider  of  arrest 
shall  briefly  state  the  grounds  on  which  it  is  granted,  on  order  of  arrest 
reciting  the  ground  as  conversion  of  money  embezzled  or  fraudulently 
misapplied  is  not  defective  as  being  hi  the  alternative,  since  the  ground 
covers  only  one  offense. 
66  N.Y.S.-« 
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2.  Same— Variance. 

A  complaint  alleged  that  defendant,  while  acting  as  attorney  for  plain- 
tiff's testator,  received  money  for  investment;  tiiat  defendant  did  not 
make  the  investment,  or  pay  the  money  to  testator,  or  to  any  one  for  bis 
benefit;  and  that  plaintiff  had  demanded  payment,  which  defendant 
refused,  to  plaintiff's  damage.  An  order  of  arrest  in  the  action  recited 
the  ground  therefor  as  for  a  conversion  of  money  embezzled  or  fraudu- 
lently misapplied  by  defendant,  while  attorney  for  plaintiff's  testator. 
Hdd,  that  there  was  no  variance,  since  the  cause  of  action,  as  stated, 
leads  only  to  the  conclusion  that  defendant  was  an  embezzler. 

Appeal  from  special  term,  Kings  county. 

Action  by  John  W.  B.  Quail  and  another,  as  executors  of  the  will 
of  James  T.  Quail,  deceased,  against  Jesse  B.  Nelson.  From  an  order 
denying  a  motion  to  vacate  an  order  of  arrest,  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  R  J.,  and  GULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

H.  F.  Lawrence,  for  appellant. 

Richard  J.  Lewis  (Thomas  J.  Rush,  on  brief),  for  respondents. 

WOODWARD,  J.  We  are  asked  to  reverse  the  order  denying 
the  motion  to  vacate  the  order  of  arrest  in  this  action  on  the  grounds 
(1)  that  there  is  a  variance  between  the  causes  of  action  alleged  in  the 
complaint  and  the  grounds  of  arrest  stated  in  the  order;  (2)  that  the 
recital  of  the  grounds  for  the  order,  stated  in  said  order,  is  fatally 
defective.  The  complaint  sets  forth  two  causes  of  action,  substan- 
tially alike,  except  in  the  amount  involved,  the  first  being  all  that  it 
is  necessary  to  discuss  at  this  time.  The  death  of  the  plaintiffs'  tes- 
tator, followed  by  the  appointment  of  the  plaintiffs  as  executors,  is 
alleged.  It  is  then  alleged  that  defendant,  while  acting  as  attorney 
for  James  T.  Quail,  plaintiffs'  testator,  received  for  his  account  the 
sum  of  |4,000,  for  tiie  purpose  of  investing  the  same  upon  bond  and 
mortgage;  that  the  defendant  did  not  make  such  investment,  and  did 
not  pay  the  said  sum  to  the  said  James  T.  Quail,  or  to  any  other  per- 
son for  his  benefit  or  on  his  behalf;  the  payment  by  the  said  defend- 
ant to  the  plaintiffs  of  the  sum,  which  defendant  represented  to  be 
six  months'  interest  upon  said  principal  sum;  demand  of  the  said 
sum  of  f4,000,  or  security  therefor,  from  the  defendant,  and  defend- 
ant's neglect  and  refusal  to  pay  or  deliver  same,  to  the  plaintiffs' 
damage,  etc.  In  the  order  of  arrest,  complying  with  the  provisions 
of  rule  13,  Gen.  Rules  Prac,  it  is  stated  that  **the  ground  of  arrest 
is  the  conversion  of  money  embezzled  or  fraudulently  misapplied  by 
said  defendant  in  the  course  of  his  employment  as  attorney  for  the 
aforesaid  James  T.  Quail,  deceased."  The  attention  of  the  court  b« 
called  to  Cronin  v.  Crooks,  143  N.  Y.  352,  38  N.  E.  268,  in  which 
section  641  of  the  Code  of  Civil  Procedure  was  under  consideration, 
and  where  the 'court  held  that  an  allegation  that  the  defendant  **has 
assigned  and  disposed  of,  or  is  about  to  assign  or  dispose  of,  her 
proi)erty,"  did  not  comply  with  the  provision  of  the  Code  that  the 
warrant  "must  briefly  recite  the  ground  of  the  attachment."  In  that 
case  it  is  said: 
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*Thi8  warrant  stated  no  prround,  for  to  state  In  the  alternative  is  to  state 
neither  the  one  nor  the  other  fact.  Sqch  an  alternative  statement  of  grounds 
results  in  a  mutual  exclusion." 

In  an  almost  identical  case  (Johnson  v.  Buckel,  65  Hun,  601,  20  N. 
Y.  Supp.  566,  cited  in  the  above  case),  the  court  say: 

"Where,  therefore,  an  attachment  is  sought  upon  the  theory  of  a  fraudu- 
lent disposition  of  all  a  debtor's  property,  the  affidavits  should  be  directed  to 
showing  that  the  debtor  has  done  either  one  or  the  other,  because  the  doing 
of  both  at  the  same  time  Is  necessarily  inconsistent.  In  other  words,  if  a 
debtor  has  assigned  or  disposed  of  his  property,  it  eliminates  the  idea  that  he 
Is  about  to  assign  and  dispose  of  it'* 

See,  also,  Hale  v.  Prote,  75  Hun,  13,  26  N.  Y.  Supp.  950. 

In  the  case  at  bar,  while  the  ground  is  stated  in  the  alternative 
form,  there  is  in  it  none  of  that  inconsistency  found  in  the  case  to 
which  attention  is  called.  The  language  is  that  ^^the  ground  of  arrest 
is  the  conversion  of  money  embezzled  or  fraudulently  misapplied." 
Bouv.  Law  Diet.  (2d  Ed.)  defines  "embezzlement"  as  "the  fraudulently 
removing  and  secreting  of  personal  property,  with  which  the  party 
has  been  intrusted,  for  the  purpose  of  applying  it  to  his  own  use"; 
and  the  coui*t,  in  using  the  words  "embezzled  or  fraudulently  misap- 
plied," was  simply  giving  a  definition  of  the  offense  which  justified 
the  issuing  of  a  warrant  of  arrest.  The  fraudulent  misapplication  of 
funds  with  which  the  party  has  been  intrusted  is  embezzlement,  and 
embezzlement  is  the  fraudulent  misapplication  of  such  funds.  The 
court  has  complied  with  the  requirement  of  rule  13,  Gen.  Rules  Prac, 
in  making  a  brief  statement  of  the  grounds  on  which  the  order  of  ar- 
rest is  made.  The  cause  of  action  set  out  in  the  complaint  leads 
irresistibly  to  the  conclusion  that,  if  the  facts  are  established  by  the 
evidence,  the  defendant  has  been  guilty  of  embezzlement,  and  the 
court  below  was  fully  justified  in  refusing  to  grant  the  motion  to 
vacate  the  order  of  arrest. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  $10  costs  and  disbursements.    AU  concur. 


BI.ANCK  V.  NELSON. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  24,  1890.) 

1.  Plrdobe— Conversion— Right  of  Action. 

Wheie  plaintiff  holds  bonds  as  collateral  security  for  a  debt  due  him, 
he  has  such  a  special  property  therein  as  authorizes  him  to  maintain  an 
action  for  their  conversion. 

2.  Misjoinder  of  Causes  of  Action— Misconduct  of  Attorney. 

Complainant  alleged,  for  one  cause  of  action,  that  defendant,  while 
acting  as  his  attorney,  obtained  possession  of  bonds  for  the  purpose  of 
selling  them,  and  had  refused  to  return  them  or  pay  the  proceeds;  and, 
for  a  second,  that  he  delivered  to  defendant,  while  acting  as  his  attorney, 
a  mortgage  and  satisfaction  thereof,  and  that  he  received  the  amount 
due  thereon,  and  had  refused  to  pay  it  to  plaintiff.  Held  not  a  misjoin- 
der of  causes*  since  both  are  based  on  the  misconduct  of  defendant  as 
attorney. 

Appeal  from  special  term^  Kings  county. 
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Action  by  Thomas  J.  Blanck,  as  trustee  under  the  will  of  John  W. 
Blancky  deceafled,  against  Jesse  S.  Nelson.  From  an  ordering  deny* 
ing  a  motion  to  vacate  an  order  of  arrest,  defendant  appeals.  Af- 
firmed. 

T^e  complaint  contained  two  canseB  of  action,— the  first  alleging,  in  sab- 
stance,  that  defendant,  while  acting  as  attorney  for  plaintilC,  obtained  pos- 
session of  certain  b<Hidfl  deposited  with  plaintiff  as  collateral  security  for  the 
payment  of  a  note,  for  the  purpose  of  selling  the  same  and  procuring  the 
proceeds  for  the  benefit  of  plaintiff,  and  that  ];aalntlff  demanded  from  defend- 
ant the  bonds,  or  the  proceeds  thereof,  and  he  refused  to  either  turn  over 
the  bonds,  or  pay  the  proceeds  to  plaintiff;  and  the  seeond,  that  defendant, 
while  acting  as  attorney  for  plaintiff,  informed  him  that  certain  mortgagors 
desired  to  pay  off  a  mortgajie  held  by  him,  and  adrlsed  him  to  execute  a 
satlsfactlOBt  which  he  did,  and  delivered  both  the  mortga^  and  the  satis- 
faction to  defendant,  for  the  purpose  of  receivlBg  the  money,  which  defend- 
ant dM,  and  had  refused  to  dellrer  it  to  plaintiff. 

Argued  before  QOODEICH,  R  J.,  and  OULLEN,  BARTLETT, 
HATCH,  axul  WOODWARD,  JJ. 

H.  F.  Lawimce,  for  sjiprilaiit. ' 

Richard  J.  Lewis  (Thomas  J.  Bosh,  on  the  brief),  for  respondent 

WOODWARD,  J.  We  think  the  first  cause  of  action  set  fortit  in 
the  cmnplaint  is  good.  It  is  true,  the  plaintiff  held  the  bonds  there 
mentioned  only  as  collateral  security  for  the  payment  of  the  debt  to 
him.  Ifererthdess,  his  special  property  as  pledgee  was  sufficient  to 
autfaoriie  him  to  maintBin  an  action  for  oonversion  of  the  bonds 
against  any  wrongdoor.  The  damage  to  the  plaintiff  by  the  conver- 
sionof  the  bonds  is  c^parent  Even  assuming  that  the  debtor  pays 
his  note  to  the  plaintiff,  the  plaintiff  must  return  the  bonds  to  the 
pledgor,  or  account  for  their  value.  The  complaint  sets  forth  facts 
wfaidi,  if  eatablisbed  by  the  evidenoe,  are  sufficient  to  constitute  em- 
bezzlement,  and  to  subject  the  defendant  to  arrest  under  the  provi- 
sions  of  secticm  549  of  the  Code  of  Civil  Proeedure;  and  if  it  should 
happen  that  the  court,  in  complying  with  rule  13,  has  stated  more 
than  is  necessary  in  the  order  of  arrest,  it  can  give  the  defendant  no 
immunity.  In  other  words,  if  the  complaint  sets  forth  a  good  cause 
of  action  i^ainst  the  defendant  for  the  embezzlement  of  money  while 
acting  in  the  capacity  of  an  attorney  for  the  plaintiff,  the  order  of  ai*- 
rest  is  not  invalidated  because  it  is  stated  in  the  order  that  "the 
ground  of  arrest  is  the  conversion  of  money  and  property  embezzled 
or  fraudulently  misapplied  by  said  defendant  in  the  course  of  his 
employment  as  attorney  for  said  plaintiffs." 

There  does  not  appear  to  be  any  force  in  the  contention  that  the 
causes  of  action  are  misjoined.  They  are  both  based  upon  the  mis- 
conduct of  the  defendant  while  acting  as  attorney  for  the  plaintiffs, 
and  are  cleariy  within  the  scope  of  section  484,  Code  Civ.  Proc 

In  the  case  of  Quail  v.  Nelson,  56  N.  Y.  Supp.  865,  which  has  re- 
ceived the  attention  of  this  court  at  the  present  term,  we  have  con- 
sidered the  remaining  points  urged  upon  the  attention  of  the  court 
in  the  case  at  bar,  and  it  is  not  necessary  to  again  go  over  the  ground. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed,  with  $10  costs  and  disbursements.    AU  concur^ 
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PBOPLS  T.  ADIBONDAOK  B7.  GO.  et  aL 

(Supreme  Court,  Appellate  Dfvteion,  Third  Department.    Marcb  8,  1800.) 

1.  Emihbht  Domaik— Rauroad   Right   ow  Wat— Filiwo  Maf— Rights  Ac- 
quired—Convetancs  TO  Statb. 

Wbere  a  railroad  company  had  acquired  a  franchise  to  operate  its  road 
thnragh  the  Adirondack  Park,  and  had  filed  hi  sofreral  eoimtlBS  the  map 
of  its  pr^|)oted  road,  and  had  given  the  requised  Aotiee  to  the  owners  of 
land  at  a  time  when  the  state  had  not  acquired  any  interest  in  the  land 
or  taken  any  proceedings  to  condemn  it,  it  had  impressed  the  land  with 
a  lien  in  favor  of  its  right  to  construct  so  that  any  conveyanee  by  the 
owner  of  such  land  to  the  state  was  sut^^t  to  such  rig^t 

%   SaMK— SUBSEQUEIIT  CONDEMKATIOK  BT  StATE. 

Where  a  railroad  company  has  laid  out  and  filed  Its  route  under  Its 
franchise,  condemnation  proceedings  by  the  state,  under  Laws  1807,  c 
220,  §§  8,  4,  giving  it  a  right  to  condemn  land  for  a  park,  will  not  affect 
the  right  of  the  railroad  company  in  lands  thereafter  condemned  by  the 
•tate  under  such  act,  where  no  notice  whatever  of  the  condemnatton  pro- 
ceedings was  given  to  the  railroad  company,  and  no  descriptUm  of  its 
rights  or  claim  to  the  strip  in  question  was  mentioned  in  the  certiflcate 
filed. 

Herridc,  J.,  dissenting. 

Appeal  from  special  term,  Albany  county. 

Action  by  the  people  of  the  state  of  New  York  against  the  Adi- 
rondack Bailway  Company  and  others.  The  action  is  one  to  enjoin 
the  defendant  from  taking,  by  condemnation  proceedings,  any  part 
of  the  lands  described  in  the  complaint,  for  the  purpose  of  its  rail- 
way, on  the  ground  that  it  is  within  the  bounds  of  the  "Forest  Pre- 
serve" and  of  the  "Adirondack  Park."  Upon  the  trial  at  special 
term,  a  judgment  was  rendered  in  favor  of  the  plaintiff  for  tlfe  in- 
junction so  aaked  (54  N.  Y.  Bupp.  682),  and  from  such  judgment  this 
appeal  is  taken.    Reversed. 

Argued  before  PARKER,  P.  J,  and  LANDON,  HERRICK,  and 
MERWIN,  JJ. 

R.  Bumham  Moffat  and  Lewis  E.  Carr,  for  appellant. 
T.  E.  Hancock,  Atty.  Gen.,  G.  D.  B.  Hasbrouck,  Dep.  Atty.  Gen., 
and  Edward  Winslow  Paige,  for  the  People. 

PARKER,  P.  J.  The  defendant  had  acquired  from  the  state  a 
franchise  to  build  and  operate  its  road  through  the  counties  and  re- 
gion which  the  state  subsequently,  by  Act  1895,  c.  395,  §  290,  pro- 
Tided  might  be  acquired  for  the  purposes  of  the  "Adirondack  Park." 
Under  the  franchise  so  acquired,  the  defendant  was  proceeding  to 
extend  its  road  through  such  counties,  and  to  that  end,  on  the  18th 
day  of  September,  1897,  filed  in  the  several  counties  in  question  a 
map  and  profile  of  its  proposed  route,  and  at  once  gave  the  requisite 
notice  to  the  owners  of  the  lands  through  which  it  passed.  Such 
proposed  route  has  never  been  changed.  At  that  time  the  state 
had  not  acquired  any  interest  in  the  strip  of  land  so  located.  There 
is  no  claim  that  it  had  either  acquired  a  conveyance  of,  or  taken  any 
proceedings  to  condemn,  such  strip  prior  to  that  date. 

It  is  said  in  Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  B. 
Co.,  44  Hun,  206-210,  that,  when  a  railroad  company  has  flj^  the 

Digitized  by  VjOOQIC 


870  56  NEW  YORK  SUPPLEMENT  (Sop.    Ct. 

and  90  New  York  SUte  Reporter. 

map  and  given  the  notice  required  by  the  statute,  it  has  thereby 
"acquired  a  vested  and  exclusive  right  to  build,  construct,  and  op- 
erate a  railroad  on  the  line  which  it  has  adopted/'  And  again,  on 
page  211,  it  is  said  that  such  railroad  company  *lias  a  franchise  con- 
ferred upon  it  by  the  legislature  to  construct  its  road  over  the  es- 
tablished line."  This  case  decided  that  the  owner  to  whom  such 
notice  was  given,  and  who  had  failed  to  obtain  a  change  of  the  line 
in  the  method  provided  by  the  statute,  could  not  convey  the  land 
over  which  such  line  passed  to  a  purchaser  or  lessee,  unaffected  by 
the  company's  right  to  complete  its  title  by  condemnation,  and  there- 
after to  construct  its  road  thereon.  This  decision  was  unanimously 
affirmed  by  the  court  of  appeals  (110  N.  Y.  128,  17  N.  E.  680);  and 
in  that  case,  on  page  133,  110  N.  Y.,  and  page  682,  17  N.  E.,  the 
following  language  is  used: 

'*Thi8  right  to  locate  its  line  of  road,  at  its  election,  is  delegated  to  the 
corporation  by  the  sovereign  power;  as  is  the  right  subsequently  to)  acquire, 
in  invitnm,  the  right  of  way  from  the  landowner  and  any  land  needed  for  the 
operation  of  its  road.  •  •  *  When,  therefore,  a  corporation  has  made  and 
tiled  a  map  and  survey  of  the  line  of  route  it  intends  to  adopt  for  the  construc- 
tion of  its  road,  and  has  given  the  required  notice  to  all  persons  affected  by 
such  construction,  and  no  change  of  route  is  made,  as  the  result  of  any  pro- 
ceeding instituted  by  any  landowner  or  occupant,  in  our  judgment  it  has  ac- 
quired the  right  to  construct  and  operate  a  railroad  upon  such  line,  exclusive 
in  that  respect  as  to  all  other  railroad  corporations  and  free  from  the  inter- 
ference of  any  party.  By  its  proceedings  it  has  impressed  upon  the  lands  a 
lien  in  favor  of  its  right  to  construct,  which  ripens  Into  title  through  purchase 
or  condemnation  proceedings." 

See,  also.  Suburban  Kapid-Transit  Co.  v.  City  of  New  York,  128 
N.  Y.  510,  28  N.  E.  525;  Waterworks  v.  Bird,  130  K  Y.  256,  29  N. 
E.  246. 

Upon  the  authority  of  these  cases,  it  is  clear  that,  as  a  purchaser, 
the  state  took,  under  the  conveyance  to  it  of  the  strip  of  land  in 
question,  no  title,  except  such  as  was  subject  to  the  right  of  the 
defendant  to  perfect,  by  condemnation  proceedings,  its  title  thereto. 
At  the  time  the  defendant  filed  its  map  and  gave  the  notice  above 
stated,  the  strip  described  therein  was  no  part  of  the  Adirondack 
Park  nor  of  the  Forest  Preserve.  Until  purchased  or  cond^nned,  it 
was  no  part  of  such  premises,  and  it  never  would  become  a  part 
thereof,  unless,  in  the  judgment  of  the  proper  commission,  it  was 
deemed  necessary  for  such  purpose.  When  the  commission,  after 
concluding  that  it  was  necessary,  attempted  to  procure  the  same. 
this  strip  had  become  impressed  with  the  rights  of  the  defendant, 
as  above  specified,  and  any  conveyance  which  the  owner  could  give 
was  subjected  to  that  right.  So  far  as  the  state  claims  under  its 
deed,  it  stands  simply  as  a  purchaser.  It  acquires  the  rights  which 
its  grantor  had, — no  more, — and,  as  purchaser,  it  can  claim  no  more. 
By  making  the  purchase  and  taking  that  conveyance,  the  state  was 
not  exercising  the  right  of  eminent  domain;  it  was  simply  acquir- 
ing, by  contract,  the  title  which  the  Indian  River  Company  tiien 
had.  No  other  rights  than  theirs  were  transferred,  and  no  others 
were  affected  by  such  conveyance.  It  was  upon  this  theory  that  a 
majority  of  the  court  concurred  in  the  case  of  Adirondack  R  Co,  v. 
Indian  River  Co.,  27  App.  Div.  326,  50  N.  Y.  Supp.  245. 
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Nor  did  the  state  acquire  any  greater  interests  in  the  lands  by 
the  condemnation  proceedings  which  it  claims  to  have  instituted 
under  the  provisions  of  sections  8  and  4  of  chapter  220  of  the  Laws 
of  1897.  Such  proceedings  were  taken  against  the  Indian  River 
Company  only,  and  the  notice  required  to  be  given  by  the  fourth  sec- 
tion of  that  act  was  given  to  that  company  only.  No  notice  what- 
ever was  given  to  this  defendant.  No  description  of  its  rights  in, 
or  claim  to,  the  strip  in  question  was  mentioned  or  referred  to  in  the 
certificate  filed.  No  actual  possession  has  ever  been  taken  of  this 
strip.  Not  a  thing  in  the  record  indicates  an  intent  to  acquire  or 
cat  off  the  rights  of  the  defendant  in  such  strip;  and  the  defend- 
ant has  never  been  in  a  position  where,  under  the  provisions  of  sec- 
tions 5  and  6  of  that  act,  it  could  ask  damages  against  the  state  for 
any  rights  of  which  it  has  been  deprived.  The  proceeding  seems 
to  have  been  to  acquire  the  rights  only  which  the  Indian  River  Com- 
pany had  in  the  premises,  and  by  such  a  proceeding  the  state  has 
:H*quired  no  more  than  it  did  by  its  grant  from  the  same  company. 

Clearly,  under  the  decisions  above  cited,  the  defendant  had  ac- 
quired property  rights  in  that  strip  of  land,  which  neither  a  con- 
veyance from  the  owner,  nor  condemnation  proceedings  against  such 
owner  alone,  could  operate  to  cut  off. 

The  question  is  not  now  presented  to  us  whether  the  state  may, 
under  the  exercise  of  its  right  of  eminent  domain,  take  from  this  de- 
fendant the  rights  which  it  has  acquired  in  the  strip  of  land  in 
question,  but  whether  it  has  as  yet  actually  done  so.  In  our  judg- 
ment, it  has  not.  When  the  strip  of  land  in  question  was  located 
by  the  appellant,  it  passed  through  lands  which  were  no  part  of  the 
Forest  Preserve.  Hence  no  provision  of  the  constitution,  nor  of 
any  law,  was  applicable  to  prevent  it,  and  when  it  was  taken  into 
that  preserve  it  was  taken  by  the  state  subject  to  the  rights  which 
the  appellant  had  then  already  impressed  upon  it.  We  therefore 
conclude  that  no  reason  has  been  shown  why  the  defendant  is  not 
entitled  to  proceed  with  the  condemnation  proceedings  it  has  in- 
augurated. The  judgment  restraining  it  from  so  doing  was  erro- 
neous, and  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event.     All  concur,  except  HERRICK,  J.,  dissenting. 

HERRICK,  J.  (dissenting).  I  cannot  agree  to  the  conclusion  ar- 
rived at  by  the  court  in  this  case,  nor  in  the  reasons  therefor  con- 
tained in  the  opinion  of  the  Presiding  Justice,  and  the  principles  in- 
volved are  so  important  that  I  feel  constrained  to  express  my  views 
at  some  length.  In  order  to  a  complete  understanding  of  the  case, 
it  seems  to  me  that  a  somewhat  fuller  statement  of  facts  is  desirable 
than  that  contained  in  the  prevailing  opinion. 

Section  7  of  article  7  of  the  constitution  provides  as  follows: 

•The  lands  of  the  state  now  owned  or  hereafter  acquired,  coastituting  the 
Forest  Preserve,  as  now  fixed  by  law,  shaU  be  forever  kept  as  wild  forest 
lands.  They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken  by  any  cor- 
poration, pubUc  or  private,  nor  shall  the  timber  thereon  be  sold,  removed  or 
destroyed." 
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What  conetitntes  the  Forest  Preserve  ki  defined  by  section  270  of 
chapter  395  of  the  Laws  of  1895. 

Section  290  of  chapter  395  describes  what  lands  shall  constitute 
Adirondack  Park,  and  provides  that: 

"Such  park  shall  be  forever  reserved,  maintained  and  cared  for  as  ground 
open  for  the  free  use  of  the  people  for  their  health  and  i^easure,  and  as 
forest  lands  necessary  to  the  preserratlon  of  the  head  waters  of  the  cbief 
rivers  of  the  state,  and  a  future  timber  supply;  and  shall  remain  part  of  tlie 
Forest  Preserve." 

The  lands  described  in  the  description  of  what  constitntes  Adiron- 
dack Park  embrace  lands  within  the  towns  and  coanties  theretofore 
included  in  the  description  of  tBe  Forest  Preserve. 

By  chapter  220  of  the  Laws  of  1897,  there  was  eonstituted  the 
"Forest  Preserve  Board,"  whose  duty  it  was  made,  and  they  were 
thereby  authorized,  to  acquire  for  the  state,  by  purchase  or  other- 
wise, such  lands  •embraced  within  Adirondack  Park  as  it  mi^ht 
deem  advisable  for  the  interests  of  the  state,  and,  if  they  could  not 
a^ree  with  the  owners  upon  the  value  of  the  property,  they  were  au- 
thorized to  acquire  it  by  proceedings  therein  prescribed.  After 
the  board  had  entered  upon  the  discharge  of  its  duties,  a  corpora- 
tion known  as  the  "Indian  River  Company,'-  together  with  a  Mr. 
McEchron  and  others,  offered  to  sell  to  such  Forest  Preserve  board 
the  whole  of  township  No.  15,  and  18,000  acres  in  township  No.  32. 
of  the  Totten  and  Cross-Fields  patent;  which  offer  was  accepted  by 
the  Forest  Preserve  board  on  the  6th  day  of  August,  1897.  The 
lands  so  agreed  to  be  sold  and  purchased  were  within  the  bound- 
aries, and  part,  of  the  Forest  Preserve  and  Adirondack  Park.  It 
appears  that  the  parties  offering  to  sell  to  the  state  did  not  own  all 
the  lands  that  they  had  agreed  to  convey,  and  while  they  were  pro- 
curing title  to  the  necessary  lands,  in  order  to  convey  them  to  the 
state,  and  before  the  delivery  of  a  deed  thereof  to  the  state,  and  on 
the  18th  day  of  September,  1897,  the  defendant,  which  is  a  railroad 
company,  with  a  road  maintained  and  operated  from  Saratoga 
Springs  to  the  village  of  North  Creek,  in  the  county  of  Warren,  and 
which  desired  to  extend  its  road  from  North  Creek  to  Long  Lake, 
caused  a  map  and  profiles  of  its  road  trom  North  Creek  to  Long 
Lake  to  be  made,  which  map  and  profiles  were  duly  certified  to  by 
the  president  and  engineer,  and  filed  in  the  offices  of  the  county 
clerks  of  the  counties  of  Warren,  Essex,  and  Hamilton.  A  portion 
of  the  route  described  in  such  map  and  profiles  passed  over  the  tract 
of  land  known  as  "Township  15,"  and  over  the  land  agreed  to  be  sold 
to  and  purchased  by  the  Forest  Preserve  board,  as  above  set  forth. 

The  defendant  thereafter,  by  complaint,  verified  on  the  29th  day 
of  September,  1897,  commenced  an  action  against  the  Indian  River 
Company,  McEchron,  and  the  other  persons  who  had  agreed  to  sell 
such  lands  to  the  Forest  Preserve  board,  asking  that  they  be  re- 
strained and  enjoined  from  selling  such  portion  of  the  lands  afore- 
said as  was  comprised  within  the  route  adopted  by  the  defendant 
over  said  township  No.  15,  as  shown  on  the  map  filed  by  them,  "ex- 
cept said  conveyance  be  expressly  made  and  received  subject  to  the 
right  of  way  thereover  of  the  plaintiff's  [defendant's]  said  road." 
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An  injunction  was  granted,  restraining  said  persons  from  convey- 
ing such  lands  to  the  Forest  Preserve  board.  The  order  granting 
such  injunction  was  appealed  from  to  this  court,  and  on  or  about 
the  2d  day  of  March,  1898,  this  court  reversed  the  order  granting 
the  injunction,  and  directed  that  it  be  dissolved.  In  the  meantime, 
and  on  the  6th  day  of  October,  18i>7,  the  Indian  River  Company 
deeded  to  the  state  the  lands  theretofore  agreed  to  be  sold  to  it 
through  the  Forest  Preserve  board,  excepting  that  portion  of  those 
lands  described  in  the  map  and  survey  filed  by  the  defendant.  On 
the  same  day,  a  deed  of  the  lands  described  in  said  survey  wat» 
drawn  up  and  placed  in  escrow,  to  be  delivered  when  the  injunc- 
tion should  be  dissolved.  Upon  the  7th  day  of  October,  1897,  the 
Forest  Preserve  board  caused  to  be  filed  in  the  office  of  the  secre- 
tary of  state  a  description  of  the  lands  described  in  the  map  and  pro- 
files filed  by  the  defendants,  as  provided  for  by  section  4  of  chapter 
220  of  the  Laws  of  1897,  and  notice  thereof  was  served  upon  the  In- 
dian River  Company,  as  the  owner  of  such  lands.  The  statute  pro- 
vides that: 

"From  the  time  or  such  service  the  entry  upon  and  appropriation  by  the 
state  of  the  real  property  described  in  such  notice,  for  the  uses  and  purposes 
above  specified,  shall  be  deemed  complete,  and  thereupon  such  property  shall 
be  deemed  and  be  the  property  of  the  state.  Such  notice  shall  be  conclusive 
evidence  of  an  entry  and  appropriation  by  the  state." 

The  statute  further  provides  that: 

"Sec.  5.  Claims  for  the  value  of  the  property  taken  and  for  damages  caused 
by  any  such  appropriation  may  be  adjusted  by  the  Forest  Preserve  board 
If  the  amount  thereof  can  be  agreed  upon  with  the  owners  of  the  land  ap- 
propriated. *  0  «  Upon  making  such  agreement  the  board  shall  deliver 
to  the  owner  a  certificate  stating  the  amoimt  due  to  him  on  account  of  such 
appropriation  of  his  lands,  and  a  duplicate  of  such  certificate  shall  also  l>e 
delivered  to  the  comptroller.  The  amount  so  fixed  shall  be  paid  by  the 
treasurer  upon  the  warrant  of  the  comptroller. 

"Bee.  6.  If  the  Forest  Preserve  board  is  unable  to  agree  with  the  owner 
for  the  value  of  the  property  bo  taken  or  appropriated,  or  on  the  damages 
resulting  therefrom,  such  owner  within  two  years  after  the  service  upon  him 
of  the  notice  of  appropriation,  as  above  specified,  may  present  to  the  court 
of  claims  a  claim  for  the  value  of  such  land  and  for  such  damages,  and  the 
court  of  claims  shall  have  jurisdiction  to  hear  and  determine  such  claim  and 
render  Judgment  thereon.  Upon  filing  in  the  ofiice  of  the  comptroller  a  cer- 
tified copy  of  the  final  judgment  of  the  court  of  claims,  •  •  •  the  comp- 
troller shall  issue  his  warrant  for  the  full  amount  due  to  the  claimant,  and 
«uch  amount  shall  be  paid  by  the  treasurer." 

On  the  11th  day  of  November,  1897,  the  Forest  Preserve  board 
paid  to  the  Indian  River  Com^mnj  the  full  amount  of  the  purchase 
money  under  their  contract  for  said  lands,  and,  upon  the  dissolution 
of  the  injunction,  the  deed  held  in  escrow  of  the  lands  described  by 
said  map  and  profiles  was  delivered  to  the  people  of  the  state  of  New 
York,  and  thereafter  recorded. 

In  the  meantime,  and  before  the  payment  of  said  purchase  money, 
and  on  the  7th  day  of  October,  1897,  the  same  day  the  Forest  Pre- 
serve board  filed  its  description  of  lands  to  be  taken, — but  whether 
before  or  after  such  action  is  disputed,  and  it  seems  to  me  unneces- 
sary to  determine, — the  defendant  began  proceedings  against  the 
Indian  River  Company  and  others  .^p  condemn  the  lands  described 
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in  such  map  and  profile,  by  serving  upon  one  or  more  of  the  owners 
of  said  lands  a  petition  for  the  condemnation  of  said  lands,  together 
with  a  notice  of  the  time  and  place  of  its  presentation  to  the  court; 
the  people  of  the  state  and  the  Forest  Preserve  board  not  being 
made  parties  to  such  proceedings.  Before  such  condemnation  pro- 
ceedings were  terminated,  the  action  now  under  consideration  was 
commenced  for  an  injunction  restraining  the  defendant  from  pro- 
ceeding further. 

It  will  thus  be  seen  that,  before  the  defendant  had  filed  its  map 
and  survey,  the  state  had  designated  the  territory  through  which 
such  route  ran  as  a  portion  of  the  Adirondack  Park  and  Forest  Pre- 
serve, and  that  the  state,  through  the  Forest  Preserve  board,  had 
entered  into  a  contract  for  the  purchase  of  the  specific  lands  in  ques- 
tion, and  that  before  proceedings  had  been  commenced  by  applica- 
tion to  the  court  by  the  defendant  to  condemn  such  land  the  state 
had  acquired  the  title  thereto  by  deeds  from  the  owner  thereof,  and 
also  by  appropriating  the  same  in  the  manner  provided  by  statute, 
and  it  thus  became  a  part  of  Adirondack  Park  and  the  Forest  Pre- 
serve, which  the  constitution  provides  shall  be  inalienable. 

It  is  contended,  however,  upon  the  part  of  the  defendant,  and  that 
contention  is  sustained  by  Mr.  Justice  PARKER  in  his  opinion,  that 
the  defendant,  by  filing  its  map  and  survey,  acquired  a  property  or 
vested  right,  which  did  not  pass  by  the  conveyance  to  the  state  or 
by  its  appropriation,  and  that  whatever  rights  the  state  has  ac- 
quired are  subject  to  those  of  the  defendant,  and  subject  to  its  right 
to  acquire  title  to  the  land  covered  by  such  route  and  survey  by  con- 
demnation proceedings.  While  the  state  has  the  right  to  alter,  mod- 
ify, limit,  or  entirely  withdraw  the  franchise  given  to  the  defendant 
to  operate  a  railroad,  I  will  concede  that  where,  under  such  fran- 
chise, it  has  acquired  any  property  or  vested  right,  such  property  or 
vested  right  cannot  be  taken  away  from  it,  except  by  awarding  com- 
pensation. The  mere  privilege  of  acquiring  property  by  the  right 
of  eminent  domain  granted  to  it  by  the  state  is  not  an  absolute  right, 
but  one  that  it  holds  subordinate  to  the  state,  and  which  power  it 
cannot  share  with  the  state,  and  be  upon  an  equality  with  it  in  its 
exercise.  When  the  state  elects  to  exercise  the  right  of  eminent  do- 
main in  its  own  behalf,  it  is  supreme.  All  other  rights  or  privileges 
of  a  like  character  theretofore  granted  by  it  must  give  way  to  it. 
It  is  a  right  it  cannot  part  with,  or  bind  itself  not  to  exercise;  and., 
when  it  attempts  its  exercise,  no  such  question  can  arise  between 
it  and  any  corporation  to  whom  it  has  granted  the  privilege  of  ex- 
ercising a  like  power,  as  has  frequently  arisen  between  corporations, 
municipal  or  otherwise,  as  to  who  has  the  prior  right.  The  only 
limitation  upon  its  exercise  that  I  can  conceive  of  is,  when  the  cor- 
poration to  whom  has  been  granted  the  exercise  of  such  right  has  ac- 
quired property  pursuant  to  it,  such  property  cannot  be  taken  away 
without  just  compensation;  and  in  that  respect  it  occupies  the  same 
position  as  the  individual  owner  of  property, — each  is  under  the 
equal  protection  of  law.  But  before  such  corporation  has  exercised 
the  power  conferred  upon  it,  and  acquired  property  pursuant  to  it, 
it  has  no  rights  or  privileges  which  it  can  set  up  as  against  the 
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State.  Such  power  and  privileges  granted  to  it  are  held  subordinate 
to,  and  subject  to,  the  right  of  the  state  to  exercise  this  high  pre- 
rogative at  any  time  in  its  own  behalf.  This  power  is  one  of  the 
attributes  of  sovereignty  which  the  legislature  cannot  grant  away, 
or  place  the  state  upon  an  equality  of  exercise  with,  or  in  subordina- 
tion to,  any  other  corporation  or  being.  It  is  a  power  of  which  it 
must  at  all  times  retain  the  free  and  unrestricted  use.  This  Subject 
was  heretofore  discussed  by  me  in  the  case  of  Adirondack  R.  Co.  v. 
Indian  River  Co.,  27  App.  Div.  326,  50  N.  Y.  Supp.  245,  and  I  will 
not  repeat  or  enlarge  upon  that  discussion  here. 

It  is  contended,  however,  that,  before  the  state  had  acquired  any 
title  or  interest  in  these  lands,  the  rights  of  the  defendant  had  be- 
come absolute  and  fixed  by  filing  its  map  and  plans;  and  the  cases 
of  Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  110 
N.  Y.  128,  17  N.  E.  680,  Suburban  Rapid-Transit  Co.  v.  City  of  New 
York,  128  N.  Y.  510,  28  N.  E.  525,  and  Pocantico  Waterworks  Co. 
V.  Bird,  130  N.  Y.  256,  29  N.  E.  246,  are  relied  upon  to  sustain  that 
contention.  It  will  be  observed  that  none  of  those  cases  are  cases 
where  the  state  was  a  party.  None  of  them  are  cases  where  the 
landowner  was  a  party.  They  were  all  cases  between  contending 
corporations,  upon  whom  had  been  conferred  the  power  of  eminent 
domain;  and  the  real  question  decided  was  that  the  corporation 
first  filing  its  map  and  survey  acquired,  as  against  the  others,  an 
exclusive  right  to  the  use  of  such  land  for  corporation  purposes. 
That  was  all  that  was  decided  in  any  of  those  cases,  and  in  none  of 
them  was  it  necessary  to  decide,  nor  was  it  decided,  that,  by  so  filing 
the  map  and  survey,  the  corporation  acquired  any  interest  in,  or 
title  to,  the  land  described  therein.  The  judges  writing  the  opin- 
ions in  those  cases,  as  frequently  occurs,  used  language  and  ex- 
pressed opinions  not  necessary  for  a  decision  of  the  questions  in- 
volved, which  leads  to  some  embarrassment.  For  instance,  in  the 
case  of  Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co., 
44  Hun,  206-210,  the  judge  said  "that,  by  filing  its  map  and  plans 
and  giving  notice,  the  corporation  acquired  a  vested  and  exclusive 
right  to  build,  construct,  and  operate  a  railroad  on  the,  line  which 
it  has  adopted."  And  again,  in  the  same  case  upon  ap[)eal  in  the 
court  of  appeals  (110  N.  Y.,  on  page  133,  and  17  N.  E.,  on  page  682), 
the  judge  writing  the  opinion  said: 

*Thl8  right  to  locate  Its  line  or  road^  at  Its  election,  Is  delegated  to  the  cor- 
poration by  the  sovereign  power;  as  is  the  right  subsequently  to  acquire, 
in  Invltum,  the  right  of  way  from  the  landowner  and  any  land  needed  for 
the  operation  of  its  road.  •  ♦  •  When,  therefore,  a  corporation  has  made 
and  filed  a  map  and  survey  of  the  line  of  route  it  intends  to  adopt  for  the 
construction  of  its  road,  and  has  given  the  required  notice  to  all  persons  af- 
fected by  such  construction,  and  no  change  of  route  is  made,  as  the  result  of 
any  proceeding  instituted  by  any  landowner  or  occupant,  in  our  Judgment 
it  has  acquired  the  right  to  construct  and  operate  a  railroad  upon  such  line, 
exclusive,  in  that  respect,  as  to  aU  other  railroad  corporations,  and  free  from 
the  interference  of  any  party.  By  Its  proceedings  It  has  Impressed  upon  the 
iands  a  lien  in  favor  of  its  right  to  construct,  which  ripens  into  title  through 
purchase  or  condemnation  proceedings." 

Of  course,  if  the  language  used  in  the  several  opinions  in  the  cases 
referred  to  is  to  be  taken  literally,  all  discussion  of  this  question  is 
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ended,  and  it  mast  be  Qonaideved  as  establifihed  law  tbat  the  legisla- 
ture hafi  power  to  confer  upon  a  corporation  the  right  to  take  from 
a  man  without  notice,  and  without  compeuBation,  the  most  valuable 
element  of  his  property, — ^his  right  to  freely  dispose  of  it;  that  a 
corporation  can,  of  its  own  motion,  without  application  to  the  courts, 
absolutely  forbid  the  sale  or  disposition  of  a  man's  property;  can, 
lor  an  indefinite  period  of  time,  tie  it  up  in  bis  hands,  and  compel 
him  to  hold  it  until  such  corporation  getR  ready  to  take  possession 
of  it,  upon  the  payment  of  such  an  amount  as  it  chooses  to  offer,  or 
third  parties  (conmussioners)  say  shall  be  paid  for  it,  or  transfer  it 
subject  to  the  same  burden;  can  place  an  incumbrance  upon  it  that 
depreciates  it  in  value,  and  that  prevents  its  free  sale;  that  when 
he  has  agreed  upon  its  sale,  and  the  sale  of  the  whole  of  it,  and  all 
interest  in  it,  can  by  its  own  absolute  flat,  by  merety  filing  a  state- 
ment of  what  it  wants,  absolutely  prohibit  its  sale.  All  this  is  so 
contrary  to  fundamental  principles,  repeatedly  recognized  by  the 
court  of  appeals,  that  I  refuse  to  believe  that  it  intended  to  so  de- 
cide. 

As  a  general  rule,  the  court  only  passes  upon  what  is  neoessary  iu 
order  to  decide  the  case  before  it.  It  will  be  observed  that  the  lan- 
guage of  the  opinions  in  the  cases  referred  to  goes  much  furtlier 
than  was  necessary  for  the  decisions  of  those  cases.  Tkke  the  case 
of  Eochesto-,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  E.  Co.,  supra, 
as  an  illustration.  The  only  parties  before  the  court  were  the  two 
railroad  corporations;  the  only  question  necessary  to  be  decided 
was,  which  had  precedence.  It  was  not  necessary  to  determine  that 
no  one  else  could  interfere  with  the  rights  or  proceedings  of  the  cor- 
poration which  had  filed  its  map  and  survey,  nor  was  it  necessary  to 
determine  that  it  had  an  absolute  right  to  construct  and  operate  a 
railroad  upon  the  line  described  in  such  map  and  survey,  nor  that  it 
had  acquired  a  lien,  as  against  any  other  person  or  corporation  than 
the  competing  corporation,  which  had  subsequently  filed  its  map 
and  survey.  Neither  the  state  nor  the  owners  of  property  were  be- 
fore the  court  in  any  of  those  cases.  Neither  had  an  opportunity 
to  be  heard.  The  rights  of  neither  were  considered.  And  the  opin- 
ions were  written  evidently  without  considering  how  their  language 
might  affect  the  rights  of  the  state  or  property  owners. 

In  determining  the  force  and  effect  to  be  given  to  the  language  of 
an  opinion,  we  should  bear  in  mind  what  was  said  by  the  court  in 
the  case  of  Colonial  City  Traction  Co.  v.  Kingston  City  R  Co.,  154 
N.  Y.  493,  48N.  E.  900: 

"If,  as  sometimes  happens,  broader  statements  were  made,  by  way  of  ar- 
gument or  otherwise,  than  were  essential  to  the  decision  of  the  questions  pre- 
sented, they  are  the  dicta  of  the  writer  of  the  opinion,  and  not  the  decision 
of  the  court.  A  Judicial  opinion,  like  evidence,  is  only  binding  so  far  as  it  is 
relevant,  and  when  it  wanders  from  the  point  at  issue  it  no  longer  has  force 
as  an  official  utterance." 

The  question  before  the  conrt  in  those  cases  was  not  the  genera) 
question  as  to  what  rights  had  been  acquired  by  the  corporations 
filing  maps  and  surveys  of  the  lands  they  desired  to  appropriate^ 
but  simply  what  rights  tbey  had  acquired  as  against  otber  corpora 
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tions,  to  whom  had  been  granted  similar  powers.  The  qaestions  to 
be  decided  in  this  case,  however,  are  questions  arising  between  the 
defendant  and  the  state,  and  between  the  defendant  and  the  owners 
of  the  lands  described  in  the  defendant's  map  and  profile,  not  ques- 
tions between  the  defendant  and  any  other  corporation.  We  are 
called  upon  to  determine  whether  the  defendant  had  acquired  any 
such  interest  in  such  lands,  as  against  the  owners,  as  would  prevent 
their  conveying  tiiem  free  and  clear  of  all  liens  or  incumbrances. 

It  becomes  necessary,  then,  to  discuss  whether,  by  filing  its  map 
and  survey,  the  defendant  acquired  any  vested  or  property  right  in 
or  to  the  lands  in  question.  If  it  obtained  any  interest  in  or  to  the 
lands  in  question,  it  must  have  been  from,  or  in  derogation  of  the 
rights  or  interest  of,  the  former  owner.  It  had  not  acquired  title 
to  the  land  or  a  right  to  the  possession  thereof.  These  could  only  be 
acquired  after  it  had  taken  proceedings  to  condemn  the  land,  and 
had  paid  the  owner  for  it.  Code  Civ.  Proc.  §§  3371,  3373.  As  be- 
tween  the  landowner  and  the  c<Mrporation,  no  rights  had  become 
fixed  or  vested.  The  rights  of  the  respective  parties — that  is,  the 
landowner  and  the  railroad  company— do  not  become  fixed  until 
they  have  progressed  so  far  as  to  give  mutual  rights, — that  is,  until 
the  confirmation  of  the  report, — when  the  landowner  becomes  enti- 
tled to  the  compensation  or  damages  fixed  by  the  commissioners  in 
their  report,  and  the  railroad  company  becomes  entitled  to  the  land 
upon  the  payment  of  mich  compensation  or  damages^  In  re  Bhine* 
bedc  &  C.  B.  Co.,  67  N.  Y.  242;  Corporation  of  City  of  Jfew  York  v. 
Mapes^  6  Johns.  Ch.  49;  In  re  Corporation  of  City  of  New  York,  18 
Johns.  505.     Until  that  time,  no  rights  are  vested  in  either  party. 

In  the  cases  of  In  re  Corporation  of  City  of  New  York,  18  Johns. 
505,  and  Corp(Hration  of  City  of  New  Yoric  v.  Mapes^  6  Johna.  Ck  49, 
it  was  held  that  no  rights  became  vested  before  the  appointment  of 
commissioners  to  appraise  the  damages;  but  those  cases  left  it  open 
to  be  inferred  that  the  rights  of  the  parties  became  vested  upon  the 
appointment  of  such  commissioners.  Subsequently,  in  the  case  of 
People  V.  Village  of  Brooklyn,  1  Wend.  319,  the  court,  upon  review- 
ing those  and  other  cases,  held  that  ihe  rights  of  the  parties  did  not 
become  fixed  and  vested  until  the  confirmation  of  the  report  of  such 
commissioners;  that  up  to  the  time  the  report  was  made  the  parties 
seeking  to  condemn  could  not  know  the  amount  that  they  would 
have  to  pay  for  the  land,  and  therefore  could  not  tell  whether  they 
would  wish  to  proceed;  and  that  up  to  that  time  the  court  had  the 
right  to  permit  them  to  discontinue,  but,  after  the  report  had  been  con- 
firmed, then  for  the  first  time  the  rights  of  the  parties  became  fixed 
and  vested.  See,  also,  to  the  same  effect.  In  re  Canal  St.,  11  Wend. 
154,  and  In  re  Anthony  St.,  20  Wend.  620. 

In  Be  Washington  Park  Com'rs,  56  N.  Y.  144,  the  park  commission- 
ers had  caused  a  map  of  the  lands  to  be  taken  to  be  filed,  and  had 
passed  resolutionB  tlmt  it  was  necessary  to  take  such  lands.  Com- 
missioners of  appraisal  had  been  appointed,  hearings  had  been  had, 
and  the  commissioners  had  made,  and  were  ready  to  file,  the  report, 
when  the  park  commissioners  obtained  an  order  staying  the  filing  of 
the  report,  and  staying  the  ownars  from  taking  any  proceedings.    Sub- 
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sequently,  leave  to  discontinue  was  granted,  upon  payment  by  the 
park  commissioners  to  the  landowners,  the  parties  to  the  proceedings, 
of  their  necessary  and  reasonable  costs  and  expenses  incurred  upon 
the  appraisement  of  damages.  This  order  peimitting  them  to  dis- 
continue was  sustained  by  the  court  of  appeals,  upon  the  ground  that 
neither  party  had  acquired  any  vested  rights;  that,  until  the  report 
of  the  appraisers  was  confirmed,  the  board  of  commissioners  of  Wash- 
ington Park  had  not  acquired  any  title  to  the  property,  and  no  rights 
for  compensation  had  become  vested  in  the  property  owners. 

This  case  was  approved  in  Re  Military  Parade  Ground,  60  N.  Y.  319, 
where  it  was  held  that  no  title  to  lands  was  acquired  simply  by  makin<; 
and  filing  a  map,  plan,  or  survey,  under  an  act  which  conferred  upon 
the  department  of  public  works  the  right  to  lay  out  and  establish  a 
parade  ground,  and  w^hich  provided  that  the  department  of  public 
works  should  cause  a  map  to  be  made,  showing  the  locality  and  extent 
of  the  same,  and  certified  by  them,  which  was  to  be  filed  as  directed; 
and,  from  and  after  the  filing  of  such  map,  the  ground  so  described 
should  become  one  of  the  public  squares  or  places,  and  public  streets* 
and  avenues,  in  the  city,  and  provided,  in  another  part,  for  the  appoint- 
ment of  appraisers  to  assess  the  damages;  and  it  was  held  that,  until 
the  confirmation  of  the  report  of  the  commissioners  of  estimate  and 
assessment  appointed  to  make  such  assessments,  the  title  to  the  landn 
did  not  pass  to  the  city,  but  remained  in  the  owners,  with  full  power 
to  exercise  entire  control  over  it,  subject,  only,  to  the  right  of  the  city 
to  acquire  title  according  to  law,  and  that,  independent  of  the  statute 
which  authorized  the  park  commissioners  to  discontinue  proceedings, 
under  the  authority  of  the  case  of  In  re  Washington  Park  Gom'rs, 
supra,  the  court  had  power  to  permit  them  to  discontinue  at  any  time 
before  the  confirmation  of  the  report  Of  the  commissioners  of  estiniat<' 
and  assessment. 

If  the  defendant,  then,  had  neither  the  title  nor  the  right  to  the 
possession  of  the  land,  what  interest  did  it  have  in  it?  If  it  had  ac- 
quired, by  merely  filing  the  map  and  survey,  some  interest  in  it,  which 
the  owner  could  not  thereafter  convey  away,  then  it  acquired  that 
interest  without  notice,  and  without  compensating,  or  providing  for 
compensating,  the  owner.  If  it  was  a  property  right  in  the  land,  then 
the  owner  could  not  be  arbitrarily  deprived  of  it  without  adequate 
compensation.  The  mere  filing  of  the  map  and  profile  or  survey, 
which  is  done  without  notice  to  any  one,  did  not  constitute  a  lien  or 
incumbrance  upon  the  land  as  against  the  owner.  To  hold  that  it 
did,  would  be  in  contravention  of  that  principle  which  forbids  that 
a  man  shall  be  deprived  of  any  of  his  rights  without  an  opportunity 
to  be  heard.  It  would  be  taking  private  property  without  compensa- 
tion. One  of  the  most  valuable  attributes  of  property  is  the  right 
to  freely  sell  it.  Any  lien  upon  it  is  a  restraint  upon  its  sale, — a 
cloud  and  incumbrance  upon  it,  which  necessarily  interferes  with  its 
sale;  is  a  depreciation  of  some  of  its  value.  "Ralability  is  an  essen- 
tial element  of  property,  and  the  destruction  or  diminution  thereof 
is  a  taking  of  property,  that  cannot  be  done  except  through  the  exer- 
cise of  the  right  of  eminent  domain  or  of  the  police  power."  Inger- 
soU  V.  Kaiboad  Co.,  157  N.  Y.  453-463,  52  N.  E.  548.     "The  thinl 
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absolute  right  inherent  in  every  Englishman  is  tluit  of  property,  which 
consists  in  the  free  use,  enjoyment,  and  disposal  of  all  his  acquisitions, 
without  any  control  or  diminution,  save  only  by  the  law  of  the  land." 
1  BL  Oomm.  138.  '^Whenever  a  law  deprives  the  owner  of  the  bene- 
ficial use  and  free  enjoyment  of  his  property,  or  imposes  restraints 
upon  such  use  and  enjoyment,  that  materiaUy  affect  its  value,  without 
l^al  process  or  compensation,  it  deprives  him  of  his  property,  within 
the  meaning  of  the  constitution.  All  that  is  beneficial  in  property 
arises  from  its  use  and  the  fruits  of  that  use,  and  whatever  deprives 
a  person  of  them  deprives  him  of  all  that  is  desirable  or  valuable  in 
the  title  and  possession.  It  is  not  necessary,  in  order  to  render  a 
statute  obnoxious  to  the  restraints  of  the  constitution,  that  it  must, 
in  terms  or  in  effect,  authorize  an  actual  physical  taking  of  the  prop 
erty  or  the  thing  itself,  so  long  as  it  affects  its  free  use  and  enjoy- 
ment, or  the  power  of  disposition  at  the  will  of  the  owner."  Forster 
V.  Scott,  136  N.  Y.  577-585,  32  N.  E.  977.  In  the  case  last  cited  the 
court  held  that  portion  of  a  statute  which  declared  that  no  compen- 
sation should  be  allowed  to  the  owner  of  land  taken  for  a  street,  for 
any  building  erected  thereon  after  the  filing  of  a  map  of  the  proposed 
street,  to  be  unconstitutional,  as  taking  property  without  compensa- 
tion. To  the  same  effect  is  the  case  of  Guarantee  Co.  v.  Meyers,  32 
App.  Div.  41,  52  N.  Y.  Supp.  449. 

To  hold  that  the  defendant,  by  merely  filing  its  map  and  profiles, 
procured  a  lien  and  placed  an  incumbrance  upon  the  land,  would  b<^ 
to  hold  that  an  owner  can  be  deprived  of  the  free  use  and  enjo.\Tnent 
of  his  property,  and  of  his  right  to  freely  sell  and  alienate  it,  without 
due  process  of  law,  without  notice  or  an  opportunity  to  be  heard. 
An  opportunity  to  the  citizen  to  test,  before  the  proper  branch  of 
our  government,  the  legality  of  the  taking  of  his  property,  is,  and 
must  ever  remain,  a  necessary  part  of  that  "due  process  of  law''  guar- 
antied him  by  the  constitution.  As  was  said  by  Jackson,  C.  J.,  in 
Scott  V.  City  of  Toledo  (1888)  36  Fed.  397: 

"The  owner  must  In  some  form,  in  some  tribunal,  or  before  some  official 
authorized  to  correct  errors  or  mistakes,  have  an  opportunity  afforded  him 
to  be  heard  in  respect  to  the  proceeding  under  whioli  his  property  is  to  be 
taken  or  burdened,  ♦  •  ♦  in  order  to  constitute  such  procedure  'due 
process  of  law.' " 

And  the  same  principle  is  recognized  and  stated  in  People  v. 
Board  of  Sup'rs  of  Essex  CJo.,  70  N.  Y.  234;  Stuart  v.  Palmer  (1878) 
74  N.  Y.  183;  People  v.  Turner  (1889)  117  N.  Y.  236,  22  N.  E.  1022; 
Spencer  v.  Merchant  (1888)  125  U.  S.  356,  8  Sup.  Ct.  921;  David- 
son V.  New  Orleans  (1877)  96  U.  S.  104;  Kentucky  Railroad  Tax 
Cases  (1885)  115  U.  S.  331,  6  Sup.  Ct.  57. 

Under  the  statute  in  this  case,  the  owner  may  or  may  not  have 
an  opportunity  to  be  heard.  The  statute  does  not  require  notice 
to  be  given  to  the  owner  of  the  property.  It  requires  notice  to  be 
given  only  to  the  occupant.  Section  6,  c  565,  Laws  1890.  If,  with- 
in 15  days  after  the  filing  of  the  map,  he  acquires  knowledge  of  its 
filing,  he  may  apply  to  a  justice  of  the  supreme  court  to  have  the 
route  altered;  that  is,  to  have  this  lien  upon  his  land  removed.  It 
will  thus  be  observed  that  he  has  no  opportunity  to  be  heard  upon 
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the  question  as  to  whether  a  lien  shall  be  placed  upon  his  land,  but 
an  opportunity  only  to  take  steps  to  have  it  removed.  All  the 
rights  that  the  def^idant  has  are  under  the  statute  and  section  re- 
ferred to,  and  it  is  not  sufficient  that,  in  a  particular  case,  the  owmer, 
as  a  matter  of  fact,  has  notice  served  upon  him.  The  statute  does 
not  require  such  notice,  and,  if  it  is  a  valid  statute,  this  lien  can  be 
acquired  without  the  owner  eyer  having  received  any  notice  or 
knowledge  of  the  proceeding  until  after,  under  the  statute,  it  is  too 
late  for  him  to  take  any  proceeding  to  remove  the  lien  by  changing 
the  route.  And  it  is  familiar  law  that  a  statute  is  to  be  tested,  not 
by  what  has  been  done  under  it,  but  by  what  may  by  its  authority 
be  done.  A  lien  upon  real  estate,  under  which  an  owner  may  ulti- 
mately be  deprived  of  his  property  therein,  cannot  be  obtained  with- 
out notice  to  such  owner. 

In  the  case  of  Stuart  v.  Palmer,  74  N.  Y.  183,  which  was  the  case 
of  an  assessment  for  a  public  improv^nent,  and  which  asaesBment, 
when  made,  was  declared  by  the  statute  to  be  a  lien  upon  the  land  so 
assessed,  and  where  the  statute  made  no  provision  for  notice  to  be 
given,  the  court  said: 

"It  is  no^  enough  that  the  owners  mar.  hy  chance,  have  notice,  or  that 
they  may,  as  a  matter  of  favor,  have  a  hearing.  The  law  must  require  no- 
tice to  them,  and  give  them  the  right  to  a  hearing  and  an  opportanity  to  he 
heard.  It  matters  not,  upon  the  question  of  the  constitutionality  of  such  a 
law,  that  the  assessment  has,  in  fact,  been  fairly  apportioned.  The  consti- 
tutional validity  of  law  la  to  be  tested,  not  by  what  has  been  ddne  under  it, 
but  by  what  may,  by  its  authority,  be  done.  The  legisiatnre  may  prescribe 
the  kind  of  notice,  and  the  mode  in  which  it  shall  be  given,  but  it  cannot  dis- 
pense with  all  notice." 

This  case  has  been  repeatedly  approved  of  by  the  court  of  appeals, 
and  is  now,  perhaps,  the  leading  authority  in  this  state  upon  the 
principle  involved. 

The  statute  in  this  case  not  having  required  notice  of  the  filing  of 
the  map  and  profile  to  be  given  to  the  owner  of  the  land,  no  lien  or 
incumbrance  could  be  validly  imposed  upon  it  by  authority  of  its 
provisions,  and  it  follows,  therefore,  that  the  defendant  did  not.  by 
filing  its  map  and  profile,  obtain  any  property  right  or  interest  in 
the  land,  as  against  the  owner,  which  would  prevent  such  owner 
from  conveying  it  free  and  clear  to  the  state. 

It  is  claimed,  however,  that,  by  virtue  of  its  franchise,  the  defend- 
ant has  obtained  a  vested  right  to  build  a  road  over  the  route  in 
question,  which  cannot  be  taken  away  from  it.  The  error  in  that 
assumption  arises,  it  se^ns  to  me,  from  a  failure  to  appreciate  what 
its  franchise  means  and  what  is  granted  by  it.  Its  franchise,  as 
such,  is  simply  the  privilege  to  exist  as  a  corporation, — ^a  privilege 
granted  to  individuals  to  act  together  as  one,  with  the  right  of  suc- 
cession, together  with  the  powers  granted  to  enable  such  body  to 
carry  into  effect  the  purposes  of  the  organization,  and  the  property 
it  acquires  by  virtue  of  such  privilege  is  separate  and  distinct  from 
the  privilege  of  franchise  itself.  In  this  state  individuals  cannot, 
of  common  right,  combine  together  to  build  and  operate  a  railroad. 
To  do  so  is  a  privilege  granted  by  the  state.  And,  by  making  and 
filing  its  articles  of  incorporation  under  the  statute,  the  corporation 
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80  formed  obtains  no  property  or  vested  right,  except  the  mere  right 
to  exercise  corporate  functions, — ^the  right  to  existence  as  a  corpora- 
tion. It  has  thereby  obtained  no  right,  upon  its  own  motion,  to 
appropriate  lands  or  an  interest  in  them.  The  courts  have  repeat- 
edly held  that,  by  the  general  railroad  law,  the  legislature  has  not 
delegated  to  railroad  corporations  the  power  of  determining  what 
lands  are  necessary  to  be  appropriated  to  their  use  for  the  purposes 
of  their  incorporation,  but  that  under  the  statute  it  is  for  the  courts 
to  determine,  upon  the  application  of  a  railroad  company,  the  ques- 
tion of  the  necessity  and  extent  of  the  appropriation.  See  Railroad 
Co.  V.  Davis,  43  N.  Y.  137;  Id.,  55  N.  Y.  145;  In  re  New  York  Cent. 
R.  Co.,  66  N.  Y.  407.  They  are  simply  given  the  power  to  acquire 
lands  by  purchase,  or,  in  the  event  of  failing  to  agree  with  the  land- 
owners, to  acquire  them,  under  the  right  of  eminent  domain,  by  ap- 
plication to  the  courts.  While  a  railroad  corporation  is  formed  for 
the  declared  purpose  of  building  a  railroad  through  a  specified  por- 
tion of  the  state,  no  right  is  conferred  upon  it  to  do  so.  What  is 
given  to  it  is  not  the  right  to  build  its  road  through  such  portion 
of  the  state,  but  the  capacity  to  acquire  the  right  from  those  owning 
the  land  over  which  such  route  proceeds.  This  was  well  stated  by 
Chief  Justice  Ruger  in  the  case  of  People  v.  O'Brien,  111  N.  Y.  1-30, 
18  N.  E.  693.  In  that  case  the  corporation  was  a  street-railroad 
company,  organized  under  chapter  252  of  the  Laws  of  1884,  which 
provides  for  the  incorporation  of  street  surface  railroads,  and  re- 
quires, among  other  things,  that  the  articles  of  association  shall 
state  the  names  of  the  cities,  towns,  and  villages,  and  the  counties, 
together  with  the  names  of,  and  descriptions  of,  the  streets,  ave- 
nues, and  highways,  through  which  it  is  proposed  to  construct  the 
road;  and  the  chief  justice  in  his  opinion  states: 

*'B7  such  Incorporation,  the  company  became  an  artiflcial  being,  endowed 
with  capacity  to  acquire  and  hold  such  rights  and  property,  both  real  and 
personal,  as  were  necessary  to  enable  it  to  transact  the  business  for  which 
It  was  created,  and  aUowed  to  mortgage  its  franchises  as  security  for  loans 
made  to  It,  but  having  no  present  authority  to  construct  and  operate  a  rail- 
road upon  the  streets  of  any  municipality.  This  right,  under  the  constitution, 
could  he  acquired  only  from  the  city  authorities,  who  could  grant  or  refuse 
it,  at  their  pleasure." 

So,  in  the  case  of  the  defendant,  by  its  articles  of  association, 
while  they  described  the  localities  through  which  it  proposed  to 
bnild  the  road,  it  acquired  no  present  authority  or  right  to  construct 
the  road  through  such  localities,  but  merely  the  power  or  capacity 
to  acquire  the  right  from  the  owner  or  owners  of  the  soil;  as,  in  the 
case  of  the  street-railroad  company,  it  had  to  acquire  that  right  from 
the  municipal  authorities  who  owned  the  streets  through  which  it 
proposed  to  construct  its  route,  and  until  it  acquired  such  right  it 
acquired  no  property  In  such  route.  The  constitution  equally  pro- 
tects the  municipality  in  its  streets  and  the  landowner  in  his  prop- 
erty; and,  in  the  event  of  the  railroad  corporation  failing  to  obtain 
the  consent  of  either  to  its  use,  application  may  be  made  to  the 
courts  to  obtain  the  necessary  rights,  and,  when  so  obtained^  they 
become  property. 

66  N.Y.S.-66 
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The  fact  that  by  being  authorized  to  build  a  railroad  between  pre- 
scribed points  in  the  state,  and  to  file  a  map  of  its  proposed  route, 
and  by  so  doing,  such  road  acquires  no  title  to,  or  property  in,  the 
land  so  described  in  such  map,  even  as  against  the  state  which  con- 
ferred the  right  to  build  its  road  over  such  course,  is  illustrated  by 
the  case  of  Railroad  Ck).  v.  Aldridge,  135  N.  Y.  a3,  32  N.  E.  50.  The 
Hudson  River  Railroad  Company  was  incorporated,  under  chapter 
216  of  the  Laws  of  1846,  for  the  purpose  of  constructing  a  railroad 
along  the  east  side  of  the  Hudson  river,  from  New  York  to  Albany. 
Subsequently,  it  was  consolidated  with  the  New  York  Central  Rail- 
road Company.  By  chapter  30  of  the  Laws  of  1848,  the  legislature 
amended  the  act  of  1846,  and  by  section  5  of  such  amendment  it 
gave  power  to  the  directors  of  the  railroad  company  to  alter  the  lo- 
cation of  their  road,  and  adopt  a  new  one  in  its  place,  as  a  substi- 
tute for  the  old  location.  A  map  of  the  course,  as  altered,  was  to 
be  filed  in  accordance  with  the  provisions  of  that  section.  In  1868 
the  company,  under  the  amendment  of  1848,  modified  its  location, 
and  altered  its  line,  and  filed  a  map  thereof,  as  provided  by  law. 
Subsequently  it  made  additional  alterations  and  modifications,  and 
made  a  map  thereof.  By  virtue  of  these  statutes,  and  by  the  filing 
of  its  maps  indicating  the  course  upon  which  it  intended  to  lay  out 
and  operate  its  road,  it  claimed  to  have  obtained  title  to  certain 
lands  under  the  waters  of  the  Hudson  river.  The  court  held  that 
neither  by  the  acts  of  the  legislature  nor  by  filing  its  map  did  the 
railroad  obtain  any  title  to  the  land  in  question.  "The  land  w^as  to 
be  acquired  subsequently.  As  to  lands  belonging  to  individuals, 
the  company  secured  no  title  by  selecting  and  adopting  a  course  and 
filing  a  map.  It  still  had  to  purchase  such  lands,  or  else  obtain 
them  by  the  exercise  of  the  right  of  eminent  domain.  There  is  no 
provision  in  the  l^w  which  makes  a  difl^erent  result  where  tJie  lands 
belong  to  the  state.'' 

In  the  case  of  Archibald  v.  Railroad  Co.,  157  N.  Y.  574,  52  N.  E. 
567,  where  the  same  railroad  company,  under  the  same  statute,  liad 
filed  its  map  and  proceeded  to  fill  in  a  parcel  of  land  under  water, 
and  thus  reclaimed  the  land  in  controversy,  the  court  held  that  it 
had  acquired  no  title  to  the  land  in  that  way,  or  by  indicating  the 
parcel  upon  the  map,  and  that  "the  railroad  company  could  not  ac- 
quire title  to  the  land  under  water  by  taking  possession  of  it  and 
filling  it  up.  The  title  still  remained  in  the  state,  and  the  grant 
from  the  sovereign  to  the  owner  of  the  adjoining  upland  would  carry 
title  to  him."  It  will  be  observed  that  that  case  is  in  many  respects 
a  much  stronger  one  in  favor  of  the  railroad  company  than  the  one 
at  bar.  There,  pursuant  to  its  charter  and  the  act  of  the  legisla- 
ture, it  had  filed  its  map  of  its  proposed  route,  running  over  lands 
of  the  state  under  water.  It  had  filled  in  such  lands, — had  expend- 
ed money  and  labor  in  creating,  so  to  speak,  the  tract  of  land  in 
question;  and  yet  it  was  held  that  the  state,  as  the  owner  of  the 
title,  could  convey  such  lands  to  an  individual,  and  that  such  indi- 
vidual acquired  a"^  title  thereby  superior  to  that  of  the  railroad,  and 
could  maintain  an  action  against  it  to  recover  the  possession  there 
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of,  and  eject  the  railroad  company  therefrom,  and  the  only  reason 
that  the  defendant  was  not  actually  ejected,  but  permitted  to  occu- 
py it  in  common  with  the  plaintiff,  was  that  during  the  pendency  of 
the  action  it  had  procured  the  title  of  the  plaintiff's  co-joint  tenants 
in  such  land.  If,  under  such  circumstances,  the  state  can  convey 
title  to  land,  upon  which  it  has  at  least  given  the  railroad  company 
a  license  to  enter  and  use,  with  the  power  to  acquire  title  to  it,  how 
much  stronger  is  the  right  of  an  individual  property  owner  to  con- 
vey his  property,  which  has  been  described  in  the  map,  upon  which 
no  money  has  been  expended,  and  as  to  which  he  has  granted  to 
the  railroad  company  no  rights  of  any  kind  whatever?  If  the  state 
in  the  one  case  can  give  title  free  and  clear  to  its  grantee,  notwith- 
standing the  laying  out  of  the  route  and  filing  a  map  by  its  permis- 
sion, and  the  expenditure  of  its  money  pursuant  to  such  permis- 
sion, why  should  not  an  individual  owner  exercise  the  same  power 
and  authority  over  his  land?  If  no  property  right  has  been  ac- 
quired in  the  one  case,  none  has  been  acquired  in  the  other.  The 
utmost  that  has  been  acquired  is  the  right  to  obtain  property. 
There  is  a  plain  distinction  between  the  franchise  to  be  a  corpora- 
tion and  the  property  acquired  under  such  franchise.  One  can  be 
altered,  taken  away,  or  destroyed,  the  latter  cannot  be,  without  com- 
pensation. 

The  case  of  People  v.  O'Brien,  supra,  which  is  the  leading  and 
strongest  authority  in  this  state  upholding  the  sacredness  and  in- 
violability of  corporate  property  rights,  recognizes  this  distinction. 
While  it  held  that  it  was  not  within  the  power  of  the  legislature  to 
destroy  the  property  rights  of  a  corporation  acquired  under  its  fran- 
chise, it  was  not  questioned  that  the  legislature  could  destroy  the 
existence  of  the  corporation  itself.  People  v.  Cook,  148  U.  S.  410, 
13  Sup.  Ct.  645.  The  mere  privilege  to  act  as  a  corporation,  the  so- 
called  "franchise,"  lacks  one  of  the  essential  elements  of  property. 
It  cannot  be  sold  or  alienated,  except  by  express  provision  of  some 
statute.  At  common  law,  it  is  not  transferable,  nor  can  it  be  sold 
upon  execution.  Thomp.  Corp.  §§  5352,  5353;  Mor.  Priv.  Corp.  § 
l»24.  I  repeat  that  all  that  the  defendant  acquired,  by  its  articles  of 
association  or  incorporation,  was  the  power  or  capacity  to  acquire 
the  right  from  the  people  owning  the  land  to  construct  its  road  over 
such  land,  and  that  such  power  or  capacity  was  not  property  or  a 
vested  right,  but  merely  the  privilege  to  acquire  property  or  vested 
rights,  and  that  this  capacity  or  power  so  conferred  upon  it  is  not, 
in  and  of  itself,  property.  If  it  was,  it  could  not  be  taken  away 
without  compensation,  and  the  courts  have  uniformly  held  that  such 
power  can  be  taken  away  from  it  without  compensation,  although 
the  property  that  it  has  acquired  pursuant  to  such  power  cannot  be. 
In  the  case  of  Pearsall  v.  Railroad  Co.,  161  U.  S.  646, 16  Sup.  Ct.  705, 
the  court  cited  with  approval  Mr.  Justice  Cooley's  definition  of  "vest- 
ed rights,"  that  is: 

"Rights  Are  vested,  In  contradistinction  to  being  expectant  or  contingent. 
They  are  vested  when  the  right  to  enjoyment,  present  or  prospective,  has 
become  the  property  of  some  particular  person  or  persons,  as  a  present  In- 
terest   They  are  expectant  when  they  depend  upon  the  continued  existence 
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gf  the  present  condition  of  things  until  the  )iappening  of  some  future  event. 
I'hey  are  contingent  when  they  are  only  to  come  into  existence  on  an  event 
or  condition  which  may  not  happen  or  be  performed  until  some  other  event 
may  prevent  their  vesting."    Gooley,  Ck>nst  Lim.  332. 

Accordingly  it  was  held  in  that  caae  that: 

"A  clause  In  a  charter  of  a  railroad  corporation  granting  it  certain  powers 
to  consolidate  with,  or  become  the  owner  of,  other  railroads,  was  not  such 
a  vested  right  that  it  could  not  be  rendered  inoperative  by  a  subsequent  stat- 
ute, passed  before  the  company  had  availed  itself  of  this  power  granted  by 
a  former  statute." 

This  was  approved  in  Bank  of  Commerce  v.  Tennessee,  163  U.  S. 
416,  16  Sup.  Ct.  1113,  and  Galveston,  H.  &  &  A.  R.  Co.  v.  Texas, 
170  U.  S.  226,  18  Sup.  Ct.  603;  and  I  can  see  no  distinction  between 
the  principle  of  those  cases  and  of  one  where  a  railroad  has  the  privi- 
lege to  extend  its  route  by  the  purchase  or  condemnation  of  lands,  a^^ 
long  as  it  has  not  exercised  that  privilege  and  acquired  the  land. 
The  filing  of  the  map,  under  the  definition  above  given  of  a  "vested 
right,"  could  not  create  a  vested  right.  As  whs  said  in  Forster  v. 
Scott,  supra,  the  corporation  "might  or  might  not  appropriate  the 
land  according  to  their  pleasure,  notwithstanding  the  filing  of  the 
map";  or  the  court  might  or  might  not  hold  it  to  be  necessary  for  the 
defendant's  purposes.  In  this  case  the  land  in  question  had  not  been 
acquired  either  by  executed  contracts  or  by  condemnation  proceed- 
ings. Nothing  had  been  acquired  from  the  owners.  Nothing  had 
been  taken  away  from  them  that  pertained  to  their  title  or  ownership. 
The  most  that  can  be  said  is  thitt  the  defendant  had  taken  the  first 
steps  in  proceedings  which  might  or  might  not,  continued  to  the  end. 
result  in  acquiring  property.  It  was  a  right  which  could  only  come 
into  existence  on  an  event  or  condition  which  might  not  happen  or 
be  performed  until  some  other  event  might  prevent  its  vesting;  and 
the  defendant,  as  was  said  in  People  v.  O'Brien,  supra,  had  "no  pres- 
ent authority  to  construct  and  operate  a  railroad"  over  the  land  in 
question.  Before  it  could  do  so,  it  had  to  condemn  it  and  pay  for  it, 
and  therefore,  under  the  definition  above  given,  as  to  what  consti- 
tutes a  "vested  right,"  the  defendant  had  only  a  contingent  interest, 
not  a  vested  right,  and  such  an  interest  is  not  property,  and  is  not 
within  the  protection  of  the  constitution. 

There  are  some  cases  holding  that  any  act  or  proceeding  which  {Mo- 
vents the  corporaticm  from  ftJfilling  the  purpose  for  which  it  was 
formed  is  practically  a  destruction  of  that  corporation  and  its  fran- 
chise, and  therefore  a  taking  of  a  right  or  thing  of  value.  Tliis. 
however,  is  not  such  a  case.  The  defendant  is  not  prevented  from 
exercising  its  powers  under  its  franchises,  by  having  its  entire  route 
taken  away  from  it,  and  thus  being  unable  to  do  that  which  it  was 
organized  to  do,  because  it  appears  that  the  corporation  is  already 
owning  and  operating  a  road,  and  this  proposed  route  is  merely  an 
extension  of  one  already  in  existence;  and,  if  it  does  not  obtain  the 
route  in  question,  it  will  still  be  an  existing  and  operating  road,  as 
it  has  been  for  a  number  of  years.  In  that  respect  it  is  like  the  case 
of  Pearsall  v.  Railroad  Co.,  supra,  which  had  the  right  to  extend  its 
route  by  consolidating  with,  leasing,  or  purchasing  other  roads. 
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which  right,  as  we  have  seen,  the  court  held  not  to  be  property  or  a 
vested  right,  and  therefore  it  could  be  taken  away  from  it  prior  to  its 
becoming  possessed  of  such  other  roads  by  consolidation,  lease,  or  pur- 
chase. Nor  does  it  appear  that  the  route  in  question  is  necessary  to 
connect  with  any  other  portion  of  the  road  already  constructed,  nor 
that  it  is  a  necessary  route  to  make  a  through  line;  that  is,  it  does 
not  appear  that  some  other  route  may  not  be  adopted  which  will  an- 
swer the  same  purpose.  Therefore  the  interfering  with  it,  or  prevent- 
ing its  taking  such  route,  is  not  a  practical  destruction  of  its  corporate 
franchise. 

I  refrain  from  discussing  the  question  raised  as  to  the  constitution- 
ality of  the  provisions  of  the  statute  providing  for  the  taking  of  lands 
by  the  Forest  Preserve  board,  for  the  reason  that,  when  the  state  en- 
tered into  the  contract  to  purchase,  the  defendant  had  no  property 
right  in  the  premises;  neither  had  it  when  the  purchase  was  com- 
pleted or  the  appropriation  made;  so  that,  as  to  it,  no  constitutional 
question  can  arise  as  to  taking  property  without  notice  or  hearing, 
and  that  question,  therefore,  cannot  be  raised  by  it  One  whose 
rights  are  not  affected  by  the  constitutionality  of  a  law  cannot  raise 
that  question.  At  the  time  the  defendant  instituted  its  proceedings 
to  condemn  the  premises  in  question,  it  knew  of  the  action  of  the  state, 
and  therefore  could  take  noting  by  such  proceedings.  If  I  am  right 
in  my  conclusion  that  the  defendant  acquired  no  interest  in  the  land, 
as  against  the  landown^,  that  would  prevent  his  conveying  it  to  the 
state  free  and  clear  of  any  lien  or  incumbrance,  then  such  land  be- 
came at  once  subject  to  the  provisions  of  section  7,  art  7,  of  the  con- 
stitution, and  there  is  no  occasion  to  consider  the  effect  of  its  filing 
a  description  of  the  lands  to  be  taken,  as  provided  for  by  section  4  of 
chapter  220  of  the  Laws  of  1897.  If  it  by  any  means,  whether  by  pur- 
chase or  condemnation,  acquired  the  land  in  question  for  public  pur- 
poses, they  cannot,  nor  can  any  intent  in  them,  be  taken  away  from  it 

'Bie  judgment  should  ther^ore  be  affirmed. 


<26  Misc.  Rep.  86.) 

KENT  V.  VILLAGE  OF  NORTH  TARRYTOWN. 
(Supreme  Court,  Special  Term,  Oraage  County.    January,  1899.) 

1.  YiLLAGEB— Expenses  op  Board  of  Health. 

"No  funds''  Is  not  a  defense  to  an  action  against  a  village  for  expenses 
Incurred  by  Its  board  of  health;  the  restrictions  of  Village  Law  (Laws 
1870,  c.  291)  applying  to  expenditures  for  general  municipal  purposes, 
and  Public  Health  Law  (Laws  1893,  c.  661)  §  30,  providing  that  all  ex- 
.  penses  incurred  by  any  local  board  of  health  in  the  performance  of  its 
duties  shall  be  a  charge  on  the  municipality,  and  shall  be  audited,  levied, 
collected,  and  paid  in  the  same  manner  as  the  other  charges  of  or  upon 
the  municipality. 

2.  Same— ** No  Funds*  as  a  Defense. 

The  defense  of  "no  funds"  to  a  claim  fcnr  services  rendered,  payable 
out  of  the  general  funds,  cannot  be  interposed,  under  Village  Act,  §  1^ 
unless  there  were  no  funds  at  the  command  of  the  village  at  the  time 
the  person  rendering  the  services  was  employcKl. 

Action  by  Edward  Henry  Kent  against  the  village  of  North  Tarry- 
town.     Plaintiff  demurs  to  answers.     Judgment  for  plaintiff. 
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G.  S.  Dayifion,  for  plaintiff. 
Henry  C.  Griffin,  for  defendant. 

HIRSCHBERG,  J.  The  demurrer  should  be  sustained.  It  is  in- 
terposed to  sunllar  separate  answera  to  the  two  causes  of  action  set 
up  in  the  amended  complaint,  and  which  separate  answers  plead,  in 
effect,  "no  funds"  as  a  defense. 

The  services  rendered  to  the  board  of  health,  and  embraced  in  the 
first  cause  of  action,  are  within  the  powers  conferred  by  the  public 
health  law.  By  section  21  of  this  act  (chapter  661,  Laws  1893),  the 
board  is  authorized  to  employ  such  persons  as  shall  be  necessary  to 
enable  it  to  carry  into  effect  its  orders  and  regulations,  and  fix:  their 
compensation.  The  orders  and  regulations  referred  to  are  such  as 
the  boai-d  may  deem  necessary  and  proper  for  the  preservation  of  life 
and  health,  the  suppression  of  nuisances,  and  the  execution  and  en- 
forcement of  the  public  health  law  in  the  municipality.  These  may 
be  either  of  general  application,  or  in  individual  cases.  Whenever 
such  board  in  any  incorporated  village  shall  deem  the  sewers  insuf- 
ficient to  protect  the  public  health,  it  shall  certify  the  fact  to  the 
board  of  trustees,  with  its  recommendations  of  additions  and  altera- 
tions, and  a  statement  of  its  reasons  therefor.  By  section  24  it  is 
made  the  duty  of  the  board  to  guard  against  the  introduction  of  con- 
'  tagious  and  infectious  diseases,  and  to  require  the  isolation  of  persons 
and  things  infected  and  exposed.  By  section  25  the  board  is  required 
to  receive  and  examine  into  all  complaints  made  by  any  inhabitants 
concerning  nuisances,  or  causes  of  danger  or  injury  to  life  and  health, 
within  the  municipality,  and  may  enter  upon  or  within  any  place 
or  premises  where  nuisances  or  conditions  dangerous  to  life  and  health 
are  known  or  believed  to  exist,  and  by  its  members,  or  other  persons 
designated  for  that  purpose,  inspect  and  examine  the  same.  These 
powers  are  broad  and  general,  and  should  be  interpreted  in  the  light  of 
the  beneficial  purposes  to  be  subserved.  They  include  constant  and 
necessary  inspection  and  supervision,  with  the  view  of  anticipating, 
suppressing,  and  preventing  all  dangers  which  may  threaten  the  pub- 
lic health. 

The  first  cause  of  action  alleges  that  plaintiff  was  employed  by 
the  defendant's  board  of  health  to  carry  into  effect  its  orders  and 
regulations,  and  to  inspect  and  examine  i)remises,  of  which  com- 
plaint had  been  duly  made,  where  nuisances  or  conditions  danger- 
ous to  life  or  health  were  known  or  believed  to  exist;  and  that  he 
performed  work  under  such  employment  and  under  the  direction  of 
the  health  officer  in  such  inspection  and  examination,  and  made 
a  written  report,  with  a  sanitary  map,  surveys,  field  books,  and 
data,  locating  and  describing  the  nuisances  and  causes  of  danger. 
It  further  alleges  that  the  board  of  health  fixed  his  compensation 
at  the  sum  of  f  250,  but  that  the  board  of  trustees  rejected  his  claim 
when  presented,  but  at  a  subsequent  meeting  passed  a  resolution 
accepting  the  map,  surveys,  and  field  book  referred  to,  for  said  sum 
of  f 250,  upon  his  withdrawing  all  suits,  claims,  and  demands  against 
the  village,  and  executing  a  general  release,  and  that  he  thereupon 
dehvered  to  the  defendant  the  papers  referred  to,  and  offered  to 
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withdraw  all  suits  and  demands,  and  to  execute  the  release,  but 
that  the  defendant  refused,  upon  his  demand,  to  pay  the  money. 
The  defendant  contends  that  the  absence  of  funds  is  a  sufficient  de- 
fense; that  the  theory  of  the  village  law  in  operation  at  the  time 
the  services  were  rendered  (chapter  291,  Laws  1870),  is  that  the 
money  expended  by  the  village  must  be  on  hand  before  the  obliga- 
tion can  be  incurred.  I  am  unable  to  adopt  that  view.  Many  of 
the  expenditures  of  the  board  of  health  can  never  be  foreseen,  and 
its  usefulness  would  be  seriously  impaired,  if  no  obligation  could  be 
incurred  for  necessary  services  in  the  line  of 'its  official  duty,  be- 
yond such  service  as  could  be  anticipated  annually.  The  health 
law  provides  (section  30)  that  all  expenses  incurred  by  any  local 
board  of  health  in  the  performance  of  the  duties  imposed  upon  it  or 
its  members  by  law  shall  be  a  charge  upon  the  municipality,  and 
shall  be  audited,  levied,  collected,  and  paid  in  the  same  manner  as 
the  other  charges  of  or  upon  the  municipality  are  audited,  levied, 
collected,  and  paid.  The  health  law  is  to  be  taken  in  connection 
with  the  village  law.  Referring  to  the  section  just  cited,  the  court 
of  appeals  said  in  Re  Taxpayers  of  Plattsburgh,  157  N.  Y.  86,  51 
N.  E.  512: 

"This  provision  of  the  general  law  must  be  regarded  as  in  the  nature  of  an 
mnendment,  or  at  least  a  part  of  all  municipal  charters.  The  charter  of  this 
viUage,  it  Is  true,  contains  no  provision  authorizing  the  trustees  to  raise  money 
or  to  contract  debts  for  the  purpose  of  suppressing  disease  or  preserving  the 
pubUc  health,  but  the  general  laws  of  the  state  make  it  their  duty  to  comply  with 
the  orders  of  the  local  board  of  health  in  this  respect:  and  when  that  board 
incurs  expense  in  the  performance  of  Its  duty  in  guarding  against  the  Intro- 
duction into  t];ie  village  of  contagious  or  infectious  diseases,  or  in  the  isolation 
of  persons  and  things  Infected  with  or  exposed  to  such  diseases,  or  in  pro- 
viding suitable  places  for  the  treatment  and  care  of  the  sicis,  who  cannot 
otherwise  be  provided  for,  it  becomes  the  duty  of  the  municipal  authorities 
to  comply  with  the  order,  whether  there  is  any  provision  to  that  effect  in  the 
charter  or  not." 

If  it  is  incumbent  upon  the  municipal  authorities  to  raise  money 
to  defray  expenses  incurred  by  the  board  of  health,  although  no 
provision  exists  in  the  village  charter  for  that  purpose,  it  can  hardly 
be  contended  that  want  of  funds  is  a  sufficient  answer  in  an  action 
for  services  lawfully  performed  under  employment  by  the  board  in 
the  direct  discharge  of  its  official  duties,  and  expressly  adopted  and 
ratified  by  the  municipality.  The  restrictions  of  the  charter  as  to 
expenditures  for  general  municipal  purposes  do  not,  and,  from  the 
peculiar  and  uncertain  nature  of  the  requirements  of  the  case,  can- 
not, apply  to  expenditures  in  the  prosecution  of  the  work  of  the 
health  department.  The  defendant  is  subject  to  the  statutory  lia- 
bility, and  while  there  may  be  no  funds,  because  there  has  been  a 
failure  to  levy  and  collect  the  necessary  amount,  or  to  appropriate 
a  sum  to  meet  the  liability,  such  action  is  not  a  condition  precedent 
to  a  right  of  recovery.  As  was  said  of  the  civil  service  law  in  the 
case  of  Kip  v.  City  of  Buffalo,  123  N.  Y.  160,  25  N.  E.  168: 

**The  proper  enforcement  of  this  general  law  cannot  be  made  to  depend 
upon  the  conduct  of  the  common  council,  or  upon  its  consent  to  appropriate 
a  sum  sufficient  to  carry  It  into  effect.  The  city  may  raise  the  proper  amount, 
if  it  chooses  so  to  do.    It  has  the  necessary  machinery  at  hand  for  that  pur* 
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pose.  If  it  choose  otherwise,  the  law  must  stUl  be  executed;  and  there  is 
no  other  way  so  adequate  or  effectual  for  that  purpose  as  to  permit  the  Insti- 
tution of  an  action  like  this,  and  the  recovery  of  a  Judgment  with  the  inev- 
itable costs  and  expenses  which  accompany  such  a  proceeding.  The  result 
>yill  probably  be  that  members  of  a  common  council  will,  in  the  end,  see  tiiat 
the  laws  of  the  state  are  certainly  to  be  enforced,  although  they  may  run 
counter  to  their  views  or  wishes,  and  that  the  only  effect  of  a  persistent  at- 
tempt on  their  part  to  obstruct  or  prevent  their  enforcement  will  be  added 
expense  to  the  municipality  whose  interests  they  misrepresent." 

The  second  cause  of  action  is  for  f  50,  as  the  value  of  services  ren- 
dered at  the  request* of  the  president  of  the  village,  in  its  interests, 
in  proceedings  before  the  commissioners  of  the  land  office;  the  presi- 
dent being  dulj  authorized  by  the  board  of  trustees  to  represent 
the  village  in  certain  applications  then  and  here  pending,  and  to  do 
or  cause  to  be  done  any  and  all  acts  necessary  for  the  due  protection 
and  preservation  of  the  rights  and  interests  of  the  def^idant  in  the 
matter.  The  item  covers  an  ordinary  governmental  expense,  payable 
out  of  the  general  fund;  and,  assuming  that  section  128  of  the  then 
village  act  relates  to  such  an  incidental  matter,  it  is  sufficient  to  say 
that  the  answer  does  not  assert  that  the  village  had  no  monfey  at 
its  command  at  the  time  the  plaintiff  was  employed  by  its  president. 
The  plaintiff  is  entitled  to  judgment  on  the  demurrer  as  to  the  de- 
fense affected,  with  costs. 

Judgment  for  plaintiff,  with  costs. 


BURNELL  V.  COLES. 
(Supreme  Court,  Appellate  Term.    March  20,  1899.^ 

1.  Open  Commission— To  Take  Testimony. 

Materiality  of  testimony,  to  take  which  defendant  asks  for  an  open 
commission,  is  disclosed  by  "satisfactory  proor*  (Code  Civ.  Proc.  S  894). 
though  defendant's  affidavit  merely  states  what  he  '^expects  to  prove" 
by  the  witnesses;  the  probability  that  the  testimony  wiU  be  to  the  effect 
stated  by  defendant  being  supported  by  affidavits  of  others. 

2.  Same— Affidavits. 

Whether  the  city  court,  on  a  second  hearing  of  a-mbtlon  for  an  open 
commission,  should  receive  in  support  thereof  affldi^vita  omitted  from  the 
original  papers,  rests  in  its  discretion. 
Z,  Same— Naming  Witnesses. 

It  is  not  necessary  to  the  granting  of  an  open  commission  that  the 
witnesses  be  named. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Blanche  A.  Bumell  against  William  F.  Coles.  From  an 
order  of  the  general  term  affirming  an  order  for  an  open  conuniasion 
granted  at  the  instance  of  defendant  (54  N.  Y.  Supp.  940),  plaintiff 
appeals.    Dismissed. 

Aigued  before  BEEKMAN,  P.  J,,  and  GILDERSLEEVE  and 
GIEGERICH,  JJ. 

Henry  J.  McCormick,  for  appellant. 
Moore,  Bleecker  &  Wheeler,  for  respondent' 

GIEGERICH,  J.  While  the  order  before  us  is,  in  its  nature,  dis- 
cretionary, we  have  held,  upon  the  former  appeal,  that  it  may  be 
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examined  by  this  court  for  the  purpose  of  determining  whether  or  not 
grounds  for  the  exercise  of  discretion  in  the  first  instance  were  afford- 
ed by  the  moving  papers,  since  so  far  a  question  of  law  would  be 
presented.  Burnell  v.  Coles,  23  Misc.  Rep.  615,  52  N.  Y.  Supp.  200. 
And  our  reversal  of  the  first  order  was  bas^d  upon  the  failure  of  the 
afildavits  to  disclose  the  fact  that  the  witnesses  sought  to  be  exam- 
ined were  not  within  the  state,  and  that  their  testimony  was  material 
to  the  defense  in  question, — circumstances  which  the  statute  required 
to  be  shown.  Code  Civ.  Proc.  §  894.  In  the  course  of  our  discussion 
of  the  matter  upon  the  earlier  appeal,  we  called  attention  to  certain 
rules  whiiA  have  generally  been  observed  by  the  courts  as  a  guide 
to  the  exercise  of  their  discretion  in  similar  cases,  but  whether  or  not 
the  court  below  has  availed  itself  of  this  guidance  is  not  a  question 
which  can  affect  the  appeal,  if  the  facts  called  for  by  the  statute  have 
been  made  to  appear  prima  facie.  Wenzell  v.  Morrisey,  115  N.  Y. 
665,  22  N.  E.  271. 

In  the  case  at  bar  it  \s  shown  by  direct  averment  that  the  witnesses 
are  not  within  the  state,  and  the  main  contention  of  the  appellant  is 
that  the  materiality  of  the  testimony  has  not  been  disclosed  by  ^'sat- 
isfactory proof"  (Code  Civ.  Proc.  §  894),  in  that  the  defendant's  affi- 
davit sets  forth  only  what  the  party  "expects  to  prove,"  with  an  ab- 
sence of  further  facts.  The  defect,  however,  is  supplied  by  the  affi- 
davits of  Garceau  and  Wheeler,  whereby  the  probability  that  the 
testimony  will  be  to  the  effect  stated  by  the  defendant  is  supported. 
The  question  whether  these  affidavits  were  properly  received  in  sup- 
port of  the  motion,  when  omitted  from  the  original  papers,  was,  at 
best,  for  the  general  term,  and  involved  no  more  than  a  matter  of 
practice,  which  rested  in  the  discretion  of  the  court  to  approve,  but 
which  cannot  be  considered  here.  Weiss  v.  Morrell,  7  Misc.  Rep. 
539,  28  N.  Y.  Supp.  59.  And  the  matter  was  well  within  the  powers 
of  the  court  below.    Jacobs  v.  Miller,  10  Hun,  230. 

As  to  the  failure  to  name  the  witnesses,  a  reason  which  was  not 
wholly  insufficient  was  given  to  the  court  below;  and  the  statute  does 
not  require,  as  a  condition  to  the  exercise  of  discretion,  that  the 
witnesses  be  named.  Indeed,  the  absence  of  any  such  condition  ap- 
pears to  be  contemplated  (Code  Civ.  Proc.  §§  894,  897),  if  the  court  is 
satisfied  generally  that  an  open  commission  is  called  for  by  the  cir- 
cunostances. 

For  these  reasons  the  appeals  must  be  dismissed,  with  costs.  All 
concur. 


(30  App.  Div.  201.) 

HAVEY  V.  KELLEHKR  et  aL 

(Supreme  Court,  AppeUate  Division,  Second  Department    January  3,  1899.) 

1.  Tbhakc?  iw  Common— Partition— Mortgagb—Asbionment. 

A  co-tenant  of  decedent's  land  is  not  entitled  to  cJtmrge  against  it,  in 
partition,  the  amount  of  a  mortgage  tbereou  wliich  was  assigned  to  him 
after  he  had  paid  it,  as  administrator,  from  the  estate^s  funds. 

2.  Samb— Insurance. 

A  co-tenant  is  not  entitled  to  have  monej  paid  for  insurance  taken  out 
in  his  name  to  insure  buildings  on  the  land  charged  against  it  in  parti- 
tion, since  such  insurance  would  protect  his  interest  only. 
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8.  Sawb— Claims  AOAiNer  the  Estate. 

A  co-tenant  of  decedent's  land,  who  was  also  administrator  of  his  es- 
tate, is  not  entitled  to  charge  against  the  land  in  partition  by  heirs  the 
amount  of  claims  and  Judgments  against  the  estate. 

4.  Same— Ck>KSTRUCT[ON  op  Buildings. 

Where  an  administrator  erected  buildings  on  decedent's  land  as  a  pri- 
yate  business  venture,  without  the  consent  of  the  heirs,  with  whom  he 
held  as  co-tenant,  he  cannot  charge  the  expense  thereof  against  the  land 
in  partition. 

5.  Same— Advancement  bt  Administraih>r. 

The  question  whether  money  paid  to  an  heir  by  an  administrator  was 
advanced  as  part  of  his  share  or  as  a  gift  cannot  be  litigated  in  partition 
proceedings  between  them.  * 

tt.  Same— Vested  Remainders. 

Where  an  heir  is  the  owner  of  an  undivided  one-fifth  of  land,  subject 
to  dower  and  the  widow's  life  estate  in  an  undivided  four-fifths,  the  heir 
and  widow  are  not  Joint  tenants  or  tenants  in  common  of  **a  vested  re- 
mainder or  reversion,"  within  Code  Civ.  Proc.  §  1533,  prohibiting  a  sale  in 
partition  by  persons  holding  such  estate  without  consent  of  the  owner  to 
the  particular  estate. 
7.  Same— Appeal— Failure  to  Object. 

The  torrectness  of  a  finding  as  to  plaintiff's  rights  in  partition  cannot 
be  reviewed  when  raised  for  the  first  time  on  appeal. 

Appeal  from  special  term,  Westchester  county. 

PartitioD  bj  Catherine  F.  Havej  against  Hanorah  Kelleh^,  indi- 
vidually and  as  administratrix  of  the  estate  of  Michael  KeUeher. 
deceased,  and  others.  Judgment  for  plaintiff,  and  defendant  Kelle- 
her  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Joseph  F.  Daly,  for  appellant. 
John  J.  Crennan,  for  respondent. 

GOODRICH,  P.  J.  Michael  Kelleher  died  intestate  in  Febmary, 
1869,  leaving,  him  surviving,  his  widow,  the  defendant,  and  Ave  chil 
dren,  one  of  whom  is  the  plaintiff.  The  other  fonr  children,  since  the 
father's  death,  died  intestate,  and  without  issne.  These  were  Bar- 
tholomew, who  died  in  March,  1892;  Michael,  who  died  in  July,  1879: 
James,  who  died  in  August,  1881;  and  Sarah,  who  died  in  18*69.  At 
the  time  of  his  death,  Michael,  the  elder,  was  seised  of  two  adjoinin*; 
lots  on  the  southwesterly  side  of  Mechanic  street,  in  the  village  of 
New  Rochelle,  each  about  113  by  30  feet.  The  premises  were  con- 
veyed to  him  by  L.  P.  Miller,  the  southerly  one  in  April,  1864,  for 
|500,  and  the  northerly  one  in  July,  1865,  for  |550;  and  of  thesi* 
premises  the  plaintiff  seeks  partition.  When  Kelleher  died,  tiie  only 
building  on  the  premises  was  a  frame  house  on  the  southerly  lot,  and 
a  small  frame  bam,  which  was  subsequently  burned  down.  This 
lot  was  subject  to  a  mortgage  of  f  1,000,  executed  by  Michael  and  hia 
wife  to  John  Morris,  and  by  assignment  transferred  to  the  defend- 
ant in  1890.  The  northerly  lot  was  subject  to  a  mortgage  of  f550, 
executed  by  the  same  parties  to  Leonard  P.  Miller..  This  was  satis- 
fied of  record  in  1881.  From  the  death  of  Michael,  in  1869,  down  to 
1875,  and  again  from  1881  to  1892,  the  widow  occupied  the  frame 
i^welling  on  the  southerly  lot  as  a  family  home.    The  plaintiff  lived 
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with  her  until  1886,  when  she  married.  In  1876  the  defendant  erected 
a  brick  dwelling  on  the  front  of  the  northerly  lot,  and  in  1892  a 
haU  on  the  rear  of  the  two  lots,  and  in  1892,  also,  a  small  bam  on 
the  southeriy  lot  in  place  of  the  one  which  had  been  burned.  Pre- 
vious to  the  time  of  his  death,  Michael  had  been  conducting  the 
liquor  business  in  the  frame  dwelling,  and  this  business  was  contin- 
ued by  the  widow.  The  widow  applied  for  letters  of  administration, 
and  the  petition  stated  that  the  personal  estate  amounted  to  f  100, 
and  the  real  estate  to  f 2,000.  Since  the  death  of  her  husband  she 
has  collected  the  rents  and  income,  and  paid  for  the  new  buildings, 
and  the  taxes,  assessments,  and  other  charges.  The  plaintiff  came 
of  age  in  1878.  The  brick  dwelling  on  the  northerly  lot  was  erected 
daring  her  minority,  and  the  others  since  her  majority.  This  action 
is  brought  for  partition  of  the  premises,  and  the  plaintiff  asks  an 
accounting  between  herself  and  the  defendant.  The  defendant,  in 
her  answer,  alleged  that  the  lots  in  question,  although  conveyed  to 
her  husband,  were  paid  for  with  her  own  money;  and  that  in  the 
belief  that  she  was  a  joint  owner  with  her  husband,  and,  after  his 
death,  sole  surviving  owner,  and  in  ignorance  of  the  fact  that  the 
property  had  been  conveyed  to  her  husband,  she  built  and  paid  for 
the  brick  house,  the  hall,  and  the  stable,  with  the  knowledge  and 
consent  of  the  plaintiff  and  the  other  children,  and  satisfied  liens  and 
charges  thereon,  all  of  which  expenditures  amounted  to  f  18,000;  and 
also  paid  claims  against  the  husband's  estate  amounting  to  f 3,000; 
and  that  she  had  conveyed  to  the  plaintiff,  without  consideration,  im- 
proved real  estate  on  Church  street,  valued  at  f2,900,  and  advanced 
to  her  f3,500.  Of  all  of  these  transactions  she  prayed  an  accounting. 
An  order  was  entered  directing  a  reference  to  hear  and  determine 
all  the  issues,  and  to  take  proof  of  title,  and  to  report  as  to  the  pro- 
priety of  actual  partition  or  sale  of  the  entire  premises. 

It  was  alleged  in  the  complaint,  admitted  in  the  answer,  and  found 
by  the  referee,  that  the  plaintiff  is  seised  in  fee-simple  absolute  of 
the  entire  premises,  subject  to  the  defendant's  right  of  dower,  and 
also  to  her  life  estate  in  four  undivided  fifths,  which  had  descended 
to  the  four  deceased  children.  The  general  theory  upon  which  the 
referee  based  his  report  was  that  the  defendant  was  quasi  agent  of 
the  estate,  and  as  such  was  to  be  charged  with  all  the  rents  or  income 
which  she  had  collected,  the  amount  of  which  was  stipulated  between 
the  parties;  and  to  be  credited  with  all  payments  which  were  prop- 
erly a  charge  against  the  estate.  He  also  found  as  matter  of  fact 
that  the  erection  of  the  new  buildings  ^'was  in  the  nature  of  a  busi- 
ness venture,  made  by  the  defendant  Honorah  Kelleher,  without  the 
consent  of  the  plaintiff." 

That  the  defendant  had  coUected  rents  amounting  to $9,290  00 

That  she  had  paid  taxes  amounting  to $1,367  67 

The  principal  and  interest  of  the  Miller  mortgage 952  32 

The  principal  and  Interest  of  the  Morris  mortgage 2,306  32 

The  principal  and  interest  of  the  Havey  mortgage 2,173  00 

Kepairs   2,008  41 

Insurance  32  10 

8,839  82 

Leaving  her  indebte4  to  the  estate  of  her  husband  for $450  18 
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The  referee  also  reported  in  favor  of  sellmg  the  premises  instead 
of  partitioDing  thenL 

The  exceptions  of  the  defendant  to  the  referee's  report  raise  ques- 
tions which  can  be  more  readily  understood  by  an  approximate  tab- 
ulation of  her  claim,  to  be  compared  with  the  referee's  report. 

Amount  of  rents  received $  9,290  60 

By  taxes  paid $1,367  67 

The  Miller  mortgage  and  interest 1,019  38 

The  Morris  mortgage  and  interest 2,818  33 

The  interest  on  Hayey  mortgage 422  75 

insurance  971  90 

Kepalrs   2,630  74 

Claims  and  Judgments  against  the  estate  "paid  by  defend- 
ant         1,930  20 

Value  of  new  buildings  erected,  and  additions 6,604  00 

Oounterclaim  for  moueys  advanced  to  the  plaintiff 4,326  00 

22,0*80  97 

Balance  due  the  defendant $12,790  97 

Taking  these  questions  in  order,  we  proceed  to  discuss  them. 

The  Miller  mortgage:  This  was  a  lien  on  the  premises  at  the 
time  of  Michael's  death.  It  was  paid  off  with  part  of  the  proceeds 
of  the  Havej  mortgage,  which  was  given  by  the  widow  and  children 
in  1881.  The  referee  allowed  her  interest  down  to  the  date  of  this 
payment. 

The  Morris  mortgage:  This  also  was  a  lien  at  the  time  of  Michael's 
death.  It  was  paid  off  in  November,  1890,  and  interest  was  allowed 
by  the  referee  to  that  date.  The  defendant,  however,  took  an  as- 
signment of  the  mortgage  to  herself.  This  was  clearly  improper,  as 
the  mortgage  was  actually  paid  out  of  moneys  belonging  to  the  estate, 
and  should  have  been  satisfied  of  record,  instead  of  being  assigned 
to  the  defendant. 

The  Havey  mortgage:  This  was  executed  in  1881,  to  raise  money 
to  pay  off  the  Morris  mortgage,  and  to  provide  funds  for  the  erection 
of  the  brick  building  on  the  northerly  lot.  It  was  paid  off  in  1885, 
and  interest  allowed  to  that  date. 

The  insurance  premiums:  Although  they  were  paid  by  the  de- 
fendant, a  large  part  of  them  was  not  allowed  by  the  referee,  for 
the  reason  that  the  policies  were  taken  out  in  the  name  of  the  de- 
fendant, and  technically  insured  her  interest  alone,  instead  of  insur- 
ing the  interest  of  herself  and  the  children.  It  is  evident  that  as 
the  defendant  was  not  the  owner  of  the  premises  the  insurance  was 
not  valid,  and  was  not  an  indemnity  to  the  owners,  for  whom  she  was 
assuming  to  act  as  agent.  Ford  v.  Knapp,  102  N.  Y.  135,  6  N.  E.  283. 
Consequently,  the  referee  was  right  in  refusing  to  credit  her  with 
premiums  on  any  of  such  policies. 

Repairs:  These  seem  to  have  been  paid  out  of  the  rents,  and,  so 
far  as  chargeable  to  the  estate,  are  actually  credited  to  the  defendant 
by  the  referee. 

Claims  and  judgments  against  the  estate:  These  are  not  a  charge 
upon  or  against  the  plaintiff,  and  cannot  be  allowed,  although  they 
might  have  formed  a  proper  subject  of  allowance  in  an  accounting 
of  the  defendant,  as  administratrix,  before  the  surrogate. 
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The  valoe  of  the  new  buildings  and  additions:  As  the  entire 
expense  of  the  structures  was  paid  out  of  the  rents  of  the  estate,  on 
property  belonging  to  the  estate,  it  is  somewhat  difficult  to  predicate 
anj  right  or  claim  of  the  defendant  therefor.  Besides,  the  referee 
has  found  that  ^^there  did  not  exist  in  the  mind  of  the  defendant 
Honorah  Kelleher  the  belief  that  the  premises  belonged  to  her,  and 
she  well  knew  her  husband,  Michael  Kelleher,  died  seised  of  the  prop- 
erty," and,  as  already  stated,  that  she  erected  the  buildings  as  a 
business  venture,  and  without  the  consent  of  the  plaintiff.  In  Scott 
V.  Guernsey,  48  N.  Y.  106,  which  was  an  action  for  partition,  certain 
buildings  had  been  erected  during  the  life  estate  of  the  tenant,  with 
full  knowledge  of  the  limited  nature  of  her  title.  The  consent  of  the 
other  parties  in  interest  was  not  asked,  and  they  were  not  invited 
to  contribute  or  join  in  the  enterprise.  The  court  held  that  the 
buildings  were  erected  as  a  venture,  which  it  was  hoped  would  re- 
turn the  investment  with  a  profit;  that  the  tenant  was  not  entitled 
to  reimbursement  for  the  buildings  erected  by  him;  and  that  when 
the  life  tenant  died  the  property  as  it  stood,  with  the  buildings  there- 
on, belonged  to  the  heirs.  The  same  principle  was  declared  in  Cos- 
griff  V.  Foss,  152  N.  Y.  104,  108,  46  N.  E.  307,  308,  where  the  court 
held  that: 

"At  common  law,  a  tenant  In  common,  who  has  made  permanent  improvi- 
ments,  as  distinguished  from  ordinary  repairs,  upon  the  common  propei*ty. 
cannot  recover  from  his  co-tenant  any  part  of  his  expenditures  for  that  pur- 
pose, unless  they  were  made  at  the  request  or  with  the  consent,  express  or 
impUed,  of  the  latter." 

Moneys  advanced  to  the  plaintiff:  On  the  evidence  we  are  of 
opinion  that  the  sums  were  not  advanced  to  the  plaintiff  as  a  part 
of  her  share,  or  as  other  than  gifts  to  her.  At  any  rate,  we  do  not 
see  how  such  a  question  can  be  litigated  in  this  action. 

The  defendant  also  contends  that  she  is  entitled  to  credit  for  one^ 
third  of  the  income  from  the  property  as  dower  widow,  and  to  four- 
fifths  of  the  remainder  of  the  income  as  life  tenant  in  the  shares  of 
the  deceased  children,  subject  to  the  payment  of  her  just  proportion 
of  the  expenses  and  debts.  The  judgment  provides  for  the  payment 
to  her  from  the  proceeds  of  the  sale,  at  her  election,  of  a  gross  sum 
in  satisfaction  of  her  dower  and  estate,  to  be  fixed  by  the  referee,  or 
one-third  of  the  net  proceeds  as  her  dower,  and  four-fifths  of  the 
remainder  as  her  life-estate.  The  defendant,  on  the  argument  of  the 
appeal,  but  not  at  the  trial  or  in  the  pleadings,  contended  that,  '^as 
the  premises  in  suit  cannot  be  partitioned  without  great  prejudice  to 
the  parties  interested,  and  as  the  life  tenant  does  not  consent  to  a 
sale,  the  referee  should  have  dismissed  the  complaint,"  in  accordance 
with  the  finding  of  the  referee  that  the  plaintiff  is  seised  in  fee  sim- 
ple in  the  premises,  subject  to  the  defendant's  right  of  dower  therein, 
and  also  to  her  life  estate  in  four  undivided  fifths  thereof.  This  con- 
tention is  based  upon  section  1533  of  the  Code  of  Civil  Procedure, 
which  provides  that,  where  two  or  more  persons  hold  as  joint  tenants, 
or  as  tenants  in  common,  a  vested  remainder  or  reversion,  an  action 
for  partition  of  the  real  property  to  which  it  attaches  may  be  main- 
tained by  any  one  or  more  of  them,  subject  to  the  interest  of  the 
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person  holding  the  particular  estate  therein;  ^nt  no  sale  of  the 
premises  in  such  an  action  shall  be  made,  except  by  and  with  the  con- 
sent in  writing,  to  be  acknowledged  or  proved  and  certified  in  like 
manner  as  a  deed  to  be  recorded,  by  the  person  or  persons  owmng  and 
holding  such  particular  estate  or  estates."  The  fundamental  error 
of  this  contention  is  that  the  parties  do  not  hold  as  joint  tenants, 
or  as  tenants  in  common,  a  "vested  remainder  or  reversion."  The 
plaintiff  and  defendant  are  tenants  in  common  of  the  premises.  Hie 
former  is  the  owner  of  one  undivided  fifth  of  the  premises,  subject 
to  the  defendant's  dower  right  in  the  premises,  and  also  to  her  life 
estate  in  four  undivided  fifths  of  the  same.  At  the  termination  of 
her  estate  the  undivided  four-fifths  will  descend  to  the  plaintiff,  as 
heir  of  her  deceased  brothers  and  sisters.  Both  plaintiff  and  defend- 
ant hold,  therefore,  as  tenants  id  common,  and  in  such  case  the  rights 
of  the  x)arties  to  maintain  this  action  are  governed,  not  by  section 
1533,  but  by  section  1532  of  the  Code  of  Civil  Procedure,  which  per- 
mits any  one  or  more  of  several  tenants  in  common  to  maintain  an 
action  for  partition.    This  section  reads  as  follows: 

"Where  two  or  more  persons  hold  and  are  In  possession  of  real  property, 
as  Joint  tenants  or  as  tenants  in  common,  in  which  either  of  them  has  an 
estate  of  inheritance,  or  for  life,  or  for  years,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  the  property,  according  to  the  respec- 
tive rights  of  the  persons  interested  therein;  and  for  a  sale  thereof.  If  it  ap- 
pears that  a  partition  thereof  cannot  be  made,  without  great  prejudice  to  the 
owners." 

Besides,  as  the  defendant  admitted  the  allegation  of  the  complaint 
as  to  the  titles  and  rights  of  the  respective  parties,  and  the  referee 
reported  in  accordance  therewith,  and  there  is  no  exception  to  this 
finding,  and  the  question  is  raised  for  the  first  time  on  this  appeal, 
there  is  presented  to  this  court  no  question  for  review  upon  that  sub- 
ject, but  only  the  question  of  the  jurisdiction  of  the  court  to  entertain 
the  proceedings.  Howell  v.  Mills,  56  N.  Y.  226.  We  find  no  errors 
at  the  trial,  and  the  judgment  must  be  affirmed,  with  costs. 

Interlocutory  judgment  affirmed,  with  costs  to  respondent,  payable 
out  of  the  proceeds  of  sale.    All  concur. 


CRUIKSHANK  v.   WALSH   et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  21.  1899.) 

Fbaudulent  Convetancbs — Evidence. 

In  an  action  for  an  accounting,  defendant  attempted  to  defeat  recovery 
by  falsifying  his  accounts;  and  between  the  filing  of  the  report  of  the 
referee,  directing  a  Judgment  against  him,  and  its  entry,  he  made  various 
conveyances  of  property,  and  then  executed  an  assignment  for  the  benefit 
of  creditors.  Prior  thereto,  defendant  had  been  the  owner  of  a  half 
intei*est  in  a  prosperous  business,  which  had  suffered  no  losses,  except 
a  smaU  one  through  an  accommodation  indorsement.  Part  of  the  prop- 
erty was  transferred  as  security  for  an  ostensible  loan  of  $33,000,  pro- 
cured within  two  years  preceding  the  assignment,  but  the  assignor  could 
not  account  for  $22,000  of  the  proceeds  of  the  aUeged  loan,  except  that 
he  had  lost  it  in  gambling,  and  part  in  an  investment,  of  which  there 
was  no  evidence,  except  his  own  statement.  An  equity  in  a  boat  was 
fraudulently  transferred  by  him  to  another,  and  there  was  evidence  thai 
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he  attempted  to  conceal  other  Items  of  property.  Other  property  was 
transferred  to  his  brother,  ostensibly  in  payment  of  an  overdraft  on  the 
assignor's  interest  In  the  firm;  but  the  value  of  the  property  transferred 
as  security  for  the  overdraft  exceeded  the  actual  indebtedness,  which  the 
assignor  claimed  to  be  ?20,000,  but  which  In  fact  was  only  $9,000.  The 
only  property  transferred  by  the  assignment  for  the  benefit  of  creditors 
was  an  incumbered  house,  and  for  four  years  thereafter  the  assignee 
permitted  the  assignor  to  reside  therein,  on  payment  of  a  stipulated  rent, 
which  was  insufiicient  to  pay  the  interest  on  the  Incumbrance  and  taxes. 
The  assignee  testified  that  he  did  not  know  whether  the  property  was 
Insured,  or  whether  the  taxes  were  paid,  and  that  he  gave  the  assignor 
credit  for  a  certain  sum  as  rent,  on  the  assignor's  statement  that  he  had 
paid  it  on  interest  on  the  mortgage.  The  assignee  never  made  any  effort 
to  ascertain  whether  the  assignor  had  any  other  property  than  appeared 
in  the  schedule,  and  left  the  management  of  the  whole  matter  to  his 
attorney,  who  was  also  the  attorney  for  the  assignor.  The  transfer 
made  Just  prior  to  the  assignment  included  the  assignor's  entire  Interest 
In  two  corporations,  of  which  he  was  the  active  manager,  and  he  con- 
tinued in  control  thereof  after  the  transfer.  Held,  that  the  assignment 
was  fraudulent  as  against  creditors. 

Appeal  from  special  term,  Kings  county. 

Action  by  Kobert  A.  Cruikshank  against  William  H.  Walsh  and 
another.  There  was  a  judgment  for  defendants,  and  plaintiff  appeals. 
K^  versed 

Argued  before  ODLLEN,  BAETLETT,  HATCH,  and  WOODWARD, 
JJ. 

R.  Burnham  Moffat,  for  appellant. 
J.  Stewart  Ross,  for  respondents. 

HATCH,  J.  The  recklessness  in  commercial  dealing  which  char- 
acterizes this  cause  makes  it,  in  many  of  its  aspects,  the  most  extraor- 
dinary case  to  which  our  attention  has  been  called.  The  action  is 
brought  by  the  plaintiff  to  set  aside  an  assignment  as  having  been 
made  for  the  purpose  of  hindering  and  delaying  creditors,  and  that 
the  same  is  therefore  fraudulent  and  void.  The  assignor  is  James 
McCaldin,  who,  together  with  his  brothers,  William  and  Joseph,  had 
constituted  the  firm  of  McCaldin  Bros.  It  is  needful,  in  order  that 
we  may  obtain  a  fair  view  of  the  case,  to  examine  somewhat  the  his- 
tory of  this  firm.  The  business  was  started  in  a  very  small  way 
l>y  William  J.  McCaldin  in  1865.  In  September  of  that  year,  James 
McCaldin  joined  his  brother  from  Ireland,  and  worked  for  him  until 
1807,  when  a  partnership  was  formed.  The  business  was  selling  coal 
and  wood,  and  the  substantial  capital  of  the  firm  consisted  in  the 
energy  and  business  capacity  of  the  two  brothers.  The  business  con- 
tinued to  grow  to  considerable  proportions.  Joseph  McCaldin,  the 
other  brother,  then  about  20  years  of  age,  came  to  this  country  in 
1876,  and  worked  for  the  firm  until  1878,  when  he  became  a  member. 
He  put  no  cash  into  the  firm,  except  such  of  his  earnings  as  he  had  not 
drawn;  but  he  was  given  a  credit  at  the  time  of  his  entry  into  the 
firm  of  |6,000,  and  a  one-quarter  interest  in  the  firm  business.  Wil- 
liam McCaldin  withdrew  from  the  firm  in  1887  on  account  of  ill 
health,  and  the  business  was  thereafter  conducted  by  James  and 
Joeeph  as  equal  partners.  During  this  period  of  time  the  firm  had 
extended  its  coal  and  wood  business;  was  the  owner  of  a  lumber  yard, 
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several  lighters,  steamships,  and  tugboats;  and  carried  on  successfully 
these  different  branches;  it  also  had  a  one-half  interest  in  the  Morse 
Iron  Works, — ^all  of  which  appeared  to  be  prosperous  and  earning 
money,  except  the  Morse  Iron  Works.  While  the  value  of  the  firm 
property  over  and  above  its  liabilities  is  not  given,  yet  it  is  quite  clear 
that  a  large  surplus  existed.  It  is  stated  generally  that  in  1894  and 
1895  the  firm  suffered  some  heavy  losses  on  account  of  the  conduct 
of  James  McCaldin  in  speculations,  gambling,  and  the  indorsement  of 
accommodation  paper;  but  a  careful  examination  of  the  record,  in 
our  opinion,  leads  to  the  conclusion  that  no  losses  whatever  were  sas- 
tained  by  the  firm,  except  a  possible  small  loss  by  reason  of  James'  in- 
dorsements of  the  Abed  note,  to  which  attention  will  be  hereafter 
called.  The  claim  is  that  a  large  loss  was  suffered  by  reason  of  the 
investment  in  the  Morse  Iron  Works;  but  it  appears  in  the  record  that 
while  the  iron  works  was  financially  embarrassed,  and  was  placed  in 
the  hands  of  a  receiver,  yet  it  paid  at  least  65  cents  on  the  dollar. 
When  its  property  was  sold,  it  was '  purchased  by  an  agent  of  the 
McCaldins,  and  the  firm  thereafter  organized  a  stock  company  called 
the  Ross  Iron  Works,  dividing  the  bulk  of  the  slock  between  the  mem- 
bers of  the  firm,  and  in  the  conduct  of  the  business  within  a  year  there- 
after declared  and  paid  a  dividend  of  20  per  cent.  It  is  therefore  evi- 
dent that  so  far  as  the  investment  of  the  firm  in  the  Morse  Iron  Works 
was  concerned,  if  it  be  admitted  that  a  loss  was  sustained  under  the 
management  of  Morse,  it  was  immediatdy  recovered  upon  the  sale 
and  reorganization.  Hence  it  is  apparent  that,  so  far  as  the  firm 
of  McCaldin  Bros,  is  concerned,  it  was  prosperous  in  every  branch 
of  its  business,  suffered  no  losses,  and,  at  the  time  when  James 
McCaldin  took  title  in  trust  to  the  steamboat  Caroline  Miller,  its  pros- 
perity had  suffered  no  diminution,  and  its  earnings  thereafter  were 
larger  than  at  any  prior  time  in  its  history.  Although  James  Mc- 
Caldin up  to  June,  1894,  owned  a  half  interest  in  all  the  business  of 
the  firm,  and  had  no  outstanding  liabilities  which  were  tangible,  ex- 
cept as  the  same  are  made  to  appear  by  his  oral  testimony,  to  be  here- 
after noticed,  yet  in  that  year  it  suddenly  developed  that,  without 
any  losses,  James  had  become  largely  indebted  to  his  brother  Joseph 
and  to  other  persons,  his  property  was  swept  away,  he  became  sud- 
denly insolvent,  and  in  February,  1895,  was  forced  to  make  an  assign- 
ment for  the  benefit  of  creditors. 

The  history  of  what  has  transpired  since  the  assignment  is  quite 
as  remarkable  as  the  sudden  insolvency.  The  inventory  of  assets 
shows  that  the  assignor  at  the  date  of  his  assignment  was  possessed 
of  premises  at  164  South  Oxford  street,  subject  to  a  mortgage  thereon 
for  |8,000  and  accrued  interest,  and  about  |400  in  taxes  for  the  year 
1894.  The  other  property  consisted  of  20  shares  of  stock  of  the  Mc- 
Caldin Bros.  Company,  pledged  to  Henry  C.  Piercy  to  secure  a  note 
of  |1,250,  and  5  shares  of  stock  of  the  Ross  Iron  Works,  pledged  to 
Matthew  Jackson,  of  Brooklyn,  as  security  for  a  note  of  |9,000.  The 
only  tangible  assets  therefore,  which  passed  by  the  assignment,  was 
the  house  and  lot.  The  value  thereof  is  stated  to  be  |16,000.  It  was 
testified  by  Mr.  Moffat  that  in  1896  he  called  upon  the  assignee,  and 
asked  what  rent  he  was  getting  for  this  house,  and  that  Walsh  in- 
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formed  him  that  he  was  in  receipt  of  no  rent  for  it.  It  is  conceded 
that  the  premises  continued  to  be  occupied  by  McCaldin  as  he  had 
occupied  them  prior  thereto,  and  that  no  change  whatever  had  ap- 
parently taken  place  in  respect  of  any  property  which  he  had  at  the 
time  of  making  the  assignment.  Walsh,  the  assignee,  was  sworn 
as  a  witness;  and,  while  he  did  not  in  direct  terms  dispute  the  testi- 
mony of  Moffat  that  he  stated  he  had  received  no  rent,  he  did  testify 
that  the  premises  had  been  rented  to  the  assignor  for  |600  a  year;  his 
testimony  in  this  respect  being  that  he  met  McCaldin  upon  the  street 
by  chance,  told  him  he  must  have  some  rent,  that  they  agreed  upon 
?b00  a  year,  and  that  thereafter  McCaldin  paid  in  all  f 700,  |50  of 
which  he  had  paid  to  the  surety  company  for  his  bond  as  assignee, 
f 250  of  which  he  had  paid  to  his  attorney,  and  |200  of  which  he  had 
credited  to  McCaldin  as  payment  of  interest  upon  the  mortgage.  As 
to  this  last  payment,  McCaldin  produced  no  receipt  from  the  mort- 
gagee; the  assignee  gave  McCaldin  no  credit  for  it,  except  in  his 
head,  and  made  no  pei^sonal  examination  to  find  out  whether  it  was 
paid  to  the  mortgagee  or  not.  The  assignee  further  testified  that 
he  did  not  know  whether  the  property  was  insured,  or  whether  the 
taxes  were  paid,  or  whether  the  interest  upon  the  mortgage  was  paid, 
except  that  as  to  the  latter  he  accepted  the  statement  of  McCaldin,  and 
credited  him  with  f 200.  The  assignee  further  testified  that  he  had 
taken  no  steps  whatever  to  discover  whether  the  assignor  had  any 
other  property  than  appeared  in  the  schedules,  or  whether  he  had  any 
equitable  interests  of  any  character  which  might  be  reached,  and  that 
he  had  given  the  subject-matter  of  the  assignment  no  attention  what- 
ever, but  had  left  the  whole  matter  to  his  attorney,  relying  upon  him 
to  do  all  that  was  necessary  in  connection  with  the  assigned  estate. 
Although  he  swore  that  McCaldin  was  indebted  to  him  in  the  sum  of 
|1,700,  such  indebtedness  does  not  appear  in  the  schedules.  In  this 
connection  it  appears  that  the  attorney  of  the  assignee  was  also  the 
attorney  of  the  assignor,  and  had  been  prior  to  his  assignment,  and  to 
some  extent  had  represented  the  firm  of  McCaldin  Bros.  Such  rela- 
tion, however,  can  in  no  sense  impugn  the  good  faith  of  the  attorney, 
or  his  integrity  in  the  matter,  and  nothing  which  appears  in  the  record 
in  any  wise  reflects  upon  him.  But  while  the  prior  relation  of  attor- 
ney to  the  assignor  does  not  disqualify  him  from  acting  as  attorney 
for  the  assignee,  which  frequently  occurs,  yet  it  is  quite  clear  that 
the  assignee  fails  in  the  discharge  of  his  duty  to  the  trust  estate  and 
the  creditors  whom  he  represents  when  he  assumes  to  devolve  all 
of  the  duties  which  the  law  devolves  upon  him,  by  reason  of  his  ac- 
ceptance of  the  trust,  upon  his  attorney.  Especially  is  this  true 
where  the  attorney  has  also  represented  the  assignor.  No  one  can 
read  the  testimony  of  the  assignee  appearing  in  this  record  without 
reaching  the  conclusion  that  he  has  done  absolutely  nothing  in  dis- 
charge of  the  duties  of  his  trust.  It  is  quite  true  that  this  litigation, 
resulting  in  the  filing  of  a  lis  pendens,  has  had  the  effect  to  tie  up  the 
real  property,  and  probably  prevent  a  profitable 'disposition  of  the 
same;  yet  such  fact  does  not  excuse  the  assignee  from  seeing  that  the 
property  is  otherwise  properly  protected,  and  that  the  fixed  charges 
resting  upon  it  are  discharged,  or  some  steps  taken  in  connection  with 
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it  whereby  the  creditors  of  the  estate  may  realize  therefrom  its  value 
in  the  discharge  of  their  debts.  As  a  matter  of  fact,  the  present  as- 
signment, whether  intentionally  or  otherwise,  has  operated  to  tie  up 
the  property  of  the  assignor,  and  has  left  him  in  tlie  beneficial  enjoy- 
ment of  the  same;  and  the  only  sum  which  he  has  been  or  is  required 
to  pay  is  |600  a  year  for  the  use  of  the  property, — a  sum  insufficient 
to  pay  interest,  taxes,  and  insurance  upon  the  same.  So  that  not 
only  has  he  not  been  inconvenienced  by  his  assignment^  but  he  has 
received  a  direct  benefit,  in  being  able  to  use  and  enjoy  the  property 
which  he  possessed,  at  a  less  cost  to  himself  than  though  he  had  made 
no  assignment,  and  paid  the  fixed  charges  as  they  accumulated  upon 
the  property.  Therefore  the  present  status  of  the  assignor  and  of 
his  creditors  is  one  of  actual  benefit  to  the  former  and  deprivation 
to  the  latter.  Over  four  years  have  now  elapsed  since  this  assign- 
ment was  made,  and,  so  far  as  the  creditors  are  concerned,  no  one 
has  received  a  dollar  or  benefited  by  the  assignment,  except  the 
surety  company  which  furnished  the  bond,  the  attorney  who  conducts 
the  proceedings,  the  assignee  who  represents  the  creditors,  and  the  *as 
signor. 

The  plaintiff  is  a  judgment  creditor  of  James  McCaldin.  BKs  re- 
covery of  the  judgment  arose  from  the  following  facts:  The  British 
steamship  Dawn  was  wrecked  on  the  Bahamas,  and  was  purchased 
by  one  Miller  and  brought  to  Baltimore.  On  November  7,  1885, 
\liller  sold  to  the  firm  of  Walker,  Donald  &  Co.,  of  Glasgow  and  New 
York,  a  one- third  interest  in  the  vessel  for  |12,000;  Miller  agreeing 
to  pay  all  expenses  and  bills  necessary  to  fit  the  vessel  for  sea.  The 
vessel  was  given  an  American  register,  under  the  name  of  the  Caroline 
Miller,  and  the  purchase  price  was  paid  by  Walker,  Donald  &  Co. 
The  assignment  of  the  third  interest  was  not  recorded,  and  Miller, 
after  the  repairs  had  been  completed,  and  when  there  were  many  bills 
outstanding,  borrowed  for  his  personal  use  the  sum  of  |10,000  of  J. 
Hart  &  Co.,  of  Baltimore,  and  gave  to  that  firm  a  mortgage  on  tlie 
vessel.  Of  the  bills  left  unpaid  by  Miller,  one  was  to  the  Columbia 
Iron  &  Dry-Dock  Company  of  Baltimore  for  f  19,260;  and  that  com- 
pany, learning  of  the  mortgage,  libeled  the  vessel  as  she  was  about 
to  sail,  and  forced  Miller  to  give  a  bond  for  value.  His  bondsmen. 
Stockbridge  and  Brown,  of  Baltimore,  to  protect  themselves  took  a 
second  mortgage  on  the  vessel;  the  same  being  executed  March  19. 
188G.  Walker,  Donald  &  Co.  were  not  inforn^ed  of  these  mortgages; 
and  Donald,  the  New  York  member  of  the  firm,  upon  discovery,  de- 
manded, and  on  July  13,  1886,  obtained,  from  Miller  a  transfer  of  the 
recoixl  title  to  an  undivided  one-third  interest  in  the  vessel,  subject 
to  the  two  mortgages,  to  James  Parker,  of  New  York.  The  day 
prior  to  this  transfer.  Miller  transferred  to  his  bondsman  Brown  the 
record  title  to  the  other  two-thirds,  and  Brown  had  control  of  the  ves- 
sel. Under  these  circumstances,  James  McCaldin  agreed  to  take  title 
to  the  vessel,  advance  the  moneys  necessary  to  clear  her  of  all  liens, 
and  repay  himself  and  his  compensation  out  of  the  proceeds  of  the 
sale  of  the  vessel  to  a  third  party.  It  was  then  expected  that  this 
sale  would  shortly  be  made.  However,  the  negotiation  fell  through, 
and  McCaldin  was  left  with  the  vessel  upon  his  hands;   having  paid 
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the  outBtanding  mortgages,  subject  to  the  interest  hdd  by  Parker,  and 
the  bills  which  were  legal  charges  agaiost  the  vessel.  McCaldin  there- 
upon started  in  to  run  the  vessel,  and  made  a  prc^table  charter  of  her 
to  other  parties.  He  continued  so  to  run  the  vessel,  receiving  all  her 
earnings,  up  to  April,  1887,  when  he  claimed  to  have  sold  her  to  Wil- 
liam H.  Walsh,  his  assignee,  for  |52,250,  and  immediately  took  back 
from  Walsh  a  power  of  attorney,  under  which  he  has  since  that  time 
managed  the  vessel.  Although  evidence  was  given  tending  to  estab- 
lish that  McCaldin  did  not  make  a  bona  fide  sale  of  the  vessel  to  Walsh, 
bat  only  transferred  the  title  in  order  to  cut  off  certain  claims  against 
her,  yet  for  all  the  purposes  of  this  law^suit,  such  transfer  is  to  be  re- 
garded as  a  sale.  During  the  period  when  McOaldin  held  the  vessel 
as  trustee  for  himself  and  Walker,  Donald  &  Co.,  to  whose  rights  the 
plaintiff  in  this  action  succeeded  by  assignment,  he  rendered  no  ac- 
count either  of  expenses  or  earnings  to  his  cestuis  que  trustent; 
and  after  the  sale  they  called  upon  him  for  an  accounting  and  de- 
livery to  them  of  their  proportionate  part  of  the  proceeds  of  the  sale 
and  earnings,  and,  being  refused,  brought  an  action  against  Jamos 
McCaldin  and  Miller  for  an  accountmg,  and  recovery  of  such  sum  as 
should  be  found  their  due.  Both  defendants  answered  through  the 
same  attorney,  and  claimed  that,  after  deducting  charges  against  the 
vessel  and  commissions  to  McCaldin,  there  remained  a  balance  due  to 
him  of  16,182.74.  That  action  was  commenced  in  August,  1888; 
was  r^erred  to  a  referee  for  trial  and  determination  May  9,  1890; 
was  determined  by  the  referee  December  24, 1894,  and  final  judgment 
entered  February  25,  1895.  The  record  of  that  lawsuit  was  intro- 
duced ID  evidence  upon  the  present  trial,  and  forms  a  part  of  the 
record  in  this  case.  It  appears  from  the  evidence  introduced  upon 
that  trilal,  either  by  undisputed  proof  or  by  unimpeached  testimony, 
that  James  McCaldin,  in  order  to  make  up  a  bill  for  expenses  incurred 
in  running  the  vessel,  which  should  wipe  out  the  interest  of  the 
plaintiff  therein,  deliberately  raised  some  bills  which  he  had.  paid, 
falsified  others,  created  fictitious  charges,  caused  to  be  taken  from  his 
account  in  the  books,  embracing  the  account  of  the  Caroline  Miller, 
the  original  entries,  procured  fresh  leaves  to  be  bound  in  the  book, 
and  entered  therein  a  fictitious  account,  in  order  to  sustain  the  raised 
and  fictitious  bills  which  he  produced  to  wipe  out  the  claim  of  the 
plaintiff  therein.  These  raised  and  fictitious  bills  were  produced  upon 
the  trial,  and  McCaldin  testified  upon  the  stand  that  he  had  either 
paid  than  in  person,  or  had  furnished  the  money  by  whicQi  they  were 
paid,  or  had  subsequently  discharged  the  same  through  other  parties; 
his  claim  upon  the  trial  being  that  for  all  of  these  bUls,  of  every  char- 
acter, he  had,  in  some  form  or  other,  parted  with  their  equivalent  in 
Talue,  and  was  therefore  entitled  to  charge  them  against  the  plaintiff 
in  the  action.  In  order  that  there  may  be  no  doubt  upon  this  sub- 
ject, we  review  some  of  these  bills.  Among  those  introduced  was 
one  for  1118.90,  which  McCaldin  swore  he  paid  to  the  Magnesia  Cover- 
ing Company.  The  president  and  bookkeeper  of  this  company  were 
fiobsequently  called  as  witnesses,  and  they  testified  that  the  bill,  as 
presented,  and  as  paid  to  the  company,  was  for  only  |18.90.  Mc- 
Caldin swore  that  he  paid  the  steamtug  Atlantic  |311  for  towing  the 
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<3aroline  Miller  at  Newcastle,  Pa.  The  pliaiatift  produced  the  owners 
<)t.the  tug,  and  McGrody,  the  captain.  They  tcBtified, — the  flr&t, 
Qtbat  there  was  no  entry  in  the  books  of  any  such  amount;  and  the 
second,  that  he  had  never  had  a  bill  as  large  as  that  for  the  services 
of  the  tug.  In  addition  to  this,  it  was  shown  by  the  testimony  of 
Thomas  Marple,  a  United  States  deputy  marshal  in  Philadelphia,  that 
mt  ihe  time  when  the  bill  for  towing  was  charged  the  steamer  was  in 
Ins  custody,  under  a  libel,  and  tied  at  the  dock  in  Philadelphia.  It 
-was  subsequently  ascertained  that  on  another  date  the  Atlantic  had 
•towed  the  steamship,  and  charged  therefor  |11,  and  that  this  bill 
^avras  raised  f300.  Another  bill  which  McCaldin  swore  he  paid  was 
«0Be  to  William  Wall's  Sons  for  |202.80  for  two  new  hawsers  for  the 
Caroline  Miller.  This  bill  was  receipted  in  McGaldin's  handwriting, 
.-and  he  swore  that  he  paid  the  bill  to  William  Wall  &  Sons,  and  so 
receipted  it.  He  got  the  name  of  the  Arm  wrong  in  his  receipt.  It 
-was  proved  upon  3ie  trial  by  the  manager  of  this  iBlrm,  and  by  their 
"books,  which  were  jwoduced  under  subpoena,  that  Mr.  Whitloci,  who 
was  the  order  derk  and  salesman  of  the  firm,  and  who  recognized  the 
4>ill  as  being  in  his  own  handwriting,  had  been  applied  to  by  some  per- 
son from  McCaldin  for  an  estimate  of  rope  for  the  Caroline  Miller. 
He  wrote  upon  a  billhead  the  hawsers  and  their  value,  but  in  fact 
no  order  for  rope  was  ever  given,  and  the  matter  was  never  heard  of 
.ap:ain  until  the  time  of  the  triaL  McCaldin  swore  that  in  April, 
1887,  he  paid  to  William  J.  Smith,  for  painting  the  bottom  of  the 
Caroline  Miller  while  she  was  in  dry  dock,  f  198.  This  bill  was  pro- 
•dueed,  it  appeared  to  be  receipted,  and  McC^din  swore  that  he  paid 
AViLlliam  J.  Smith  the  amount  of  the  bill  under  a  contract  that  he 
nnade.  Subsequently  he  swore  that  the  contract  was  made  by  Capt. 
O'Brien,  but  he  stUl  swore  that  he  paid  it.  The  plaintiff  called  to  tiie 
stand  William  J.  Smith,  whose  place  oi  busineas  was  at  No.  9  Stone 
sti'eet.  Smith  recognized  the  billhead  as  his,  but  swore  that  he 
iperfonned  no  service,  had  received  no  payment,  and  had  never  heanl 
of  the  Caroline  Miller.  He  further  testified  that  the  signature  to 
the  receipted  bill  was  not  his,  nor  any  handwriting  which  he  knew, 
:and  was  not  authorized  by  him.  The  plaintiff  further  called  to  the 
:8tand  William  R  Lord,  Jr.,  a  boy  17  years  of  age,  who  in  1887  was  in 
the  employ  of  McCaldin  Bros.  He  was  shown  this  bUl,  testified  that 
It  was  in  his  handwriting;  that  he  wrote  it  at  about  its  date  at  the 
request  of  James  McCaldin,  who  placed  before  him  the  blank  billhead, 
and  a  copy  of  what  he  was  to  write  upon  it.  Another  bUl  for  carpen- 
.ter  wOTk,  purporting  to  be  made  by  John  Steele  A  Co.  for  1220.93,  was 
:«worn  to  by  McCaldin  as  having  been  paid  by  him  under  date  of  Mav 
€L5,  1887.  It  was  proved  by  the  bookkeeper  of  McCaldin  Bros  (one 
iSelf ridge)  that  he  procured  these  bills  to  be  printed  at  the  instance 
•  of  McCaldin,  that  Steele  was  their  foreman  carpenter,  that  there  never 
.  liad  been  such  a  firm  as  John  Steele  &  Co.,  and  that  the  address  given 
on  the  billhead  was  the  spot  occupied  by  the  lumber  yard  of  Mc- 
*<:5aldin  Bros.,  at  the  comer  of  Sullivan  and  Wolcott  streets,  in  Brook- 
lyn. McCaldin  was  asked  the  whereabouts  of  this  firm,  and  stated 
that  he  did  not  know,  and  then,  upon  reference  to  the  bill,  stated: 
^*It  says  *Wolcott  street,'  here."    The  receipting  part  of  this  bill  was 
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testilBled  by  Selfridge  to  be  in  James  McCaldin'a  handwriting.  The^ 
rebinding  of  the  boak  was  testified  to  bj  the  binder  who  did  the  work, 
of  binding,  who  states  that  he  dmiurred  to  doing  it  at  first,  but  that 
at  the  solicitation  of  McOaldin's  bookkeeper  he  finally  consented  to^ 
and  did,  remove  from  the  book  pages  that  had  writing  upon  them^ — 
he  not  knowing  the  account, — and  bound  in  {dace  thereof  blank. 
leaves.  It  also  appeared  that  the  leaves  bound  in  the  book  did  not 
correspond  with  the  edges  of  the  original  leaves,  and  Selfridge  testi- 
fied that  James  McCaldin  directed  him  to  mark  the  whole  of  the* 
edges  with  red  ink.  Thereafter,  according  to  the  testimony  ci  Self- 
ridge, the  cooked-np  account  of  the  Caroline  Miller  was  entered  there- 
in. This,  however,  was  not  used  upon  the  trial,  but  another  and  am 
older  book,  containing  the  account  of  the  American  Ballast  Log  Gomr-- 
pany,  which  had  blank  leaves  in  it,  was  used  for  the  purpose  of  evi- 
dencing the  account.  Under  this  process  McCaldin  succeeded,  upon& 
the  trifd,  in  creating  an  apparent  indebtedness  in  his  favor  in  the  8um^ 
of  something  over  |6,000.  But,  of  the  facts  by  which  said  sum  wa» 
produced,  the  above  is  but  a  partial  statement  of  the  steps  to  which: 
he  resorted. 

In  1894  the  firm  of  McCaldin  Bros,  transferred  all  of  its  property 
to  a  corporation  known  as  the  McCaldin  Bros.  Company,  stock  im 
which  was  issued  to  the  members  of  the  firm  in  equal  portions.     In- 
termediate the  time  of  the  determination  of  the  referee  and  the  entry 
of  the  judgment,  negotiations  were  had  for  a  settlement  of  the  sun^. 
which  had  been  recovered  by  the  plaintifif  in  his  action.     While  these- 
negotiations  were  pending,  and  in  June,  1894,  James  McCaldin  made* 
the  transfer  of  his  property  as  hereinbefore  stated,  and  thereafter 
made  his  assignment.     It  is  his  present  claim  that  these  transfers- 
prior  to  his  assignment  were  made  in  discharge  of  bona  fide  debts^* 
which  he  owed;  that  he  confidently  expected  to  succeed  in  his  resist- 
ance of  the  plaintiff's  demand,  and  was  advised  by  his  counsel  that  he>^ 
might  expect  a  favorable  decision  from  the  referee.     It  is  quite  evi- 
dent that  McCaldin  could  not  reasonably  have  hoped  for  such  a  result.. 
His  barefaced  attempt  to  defraud  had  been  exposed  by  unimpeachable* 
testimony,  and  his  own  credibility  as  a  witness  in  connection  there- 
Avith  waa  hopelessly  wrecked.     He  knew,  as  the  referee  found,  that 
upon  an  honest  account  he  was  indebted  to  the  plaintifi!  in  a  sum 
equaling  the  judgment;  and,  in  view  of  such  knowledge  upon  his  part,, 
it  is  preposterous  to  claim  that  he  could  have  had  any  reasonable- 
expectation,  in  view  of  his  exposure,  that  he  could  by  any  possibility 
obtain  a  favorable  judgment  in  the  action.     His  counsel  was  sworn,., 
and  testified  that  he  expected  a  small  recovery  might  be  had.     But 
even  the  credulity  of  counsel  cannot  be  held  to  avail,  as  against  the* 
actual  knowledge  of  James  McCaldin  that  he  had  resorted  to  fictitious^ 
charges  in  order  to  defeat  plaintiff's  recovery.     No  sane  person,  hav- 
ing  experience  in  weighing  testimony,  after  reading  the  record  oi' 
that  trial,  can  escape  the  conclusion  that  James  McQddin  had  every 
reason  to  expect  that  a  judgment  to  a  considerable  amount  would: 
be  rendered  against  him.     Nor  can  any  reasonable  mind  view  this^ 
testimony,  and  that  which  will  be  hereafter  noted,  and  reach  any 
other  conclusion  than  that  the  transfers  made  in  June,  1894,  andL 
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the  assignment  which  followed,  coupled  with  the  negotiation  for  a 
settlement,  were  made  with  the  purpose  and  object  of  hindering  and 
delaying  the  collection  of  the  judgment  which  the  plaintift  recovered. 
In  addition  to  what  we  have  already  stated,  it  appeared  that  James 
McCaldin  had  been  examined  as  a  witness  in  supplemental  proceed- 
ings prior  to  the  commencement  of  this  action,  and  also  upon  this 
trial.  His  testimony  is  filled  with  contradictions  and  improbable 
stories;  and,  measuring  it  as  a  whole,  with  the  conceded  facts  in  the 
case,  it  is  dear  that  his  credibility  has  been  so  far  shattered  that  do 
reliance  can  be  placed  thereon,  in  consequence  of  which  his  state- 
ments must  be  disregarded,  except  when  appearing  against  his  inter- 
est, or  except  the  same  are  corroborated  by  other  testimony. 

We  have  deemed  this  recital  necessary  in  order  that  we  may  now 
examine  the  particular  fraudulent  acts  which  it  is  claimed  vitiate  this 
assignment.  It  is  not  at  all  necessary  that  we  call  attention  to  the 
evidence  in  detail,  or  to  all  of  the  fraudulent  acts  with  which,  in  onr 
view,  this  record  bristles. 

It  was  claimed  upon  the  trial  that  James  McCaldin  was  indebted 
to  Joseph  in  about  the  sum  of  f  20,000.  Of  this  amount,  Joseph  testi- 
fied to  transactions  from  which  it  is  claimed  an  indebtedness  is  estab- 
lished of  114,734.83.  The  remainder  of  |5,000  or  |6,000  required  to 
swell  the  indebtedness  to  |20,000  is  not  specified,  and  rests  in  general 
statements  of  James  and  Joseph.  The  plaintiff  claims  that  an  analy- 
sis of  the  testimony  shows  that  the  indebtedness  could  not,  in  any 
view,  exceed  |9,634.38,  while  the  conceded  transfers  by  James  to 
Joseph  of  property  in  June,  1894,  were  |11,708.04,  and  that  other 
transfers  not  conceded  increased  this  sum  to  about  f  14,000,  and  cor- 
respondingly decreased  the  indebtedness.  We  do  not  propose  to  an- 
alyze the  testimony  nor  these  figures.  We  conclude  from  the  testi 
mony  that  the  indebtedness  to  Joseph  is  in  part,  at  least,  fictitious, 
and  that  James  McCaldin  has  a  substantial  interest  in  some  of  the 
property  so  transferred.  In  support  of  this  view,  a  statwnent  of  one 
item  will  suffice.  The  overdraft  of  James  was  claimed  to  be  f  14,- 
939.75.  In  order  to  make  the  accounts  of  the  brothers  balance,  it 
would  require  the  payment  into  the  firm  of  one-half  of  this  sum.  It 
appears  that  there  stood  upon  the  books  of  the  firm  to  the  credit  of 
the  assignor's  wife,  Mary  McCaldin,  167  shares  of  the  capital  stock  of 
the  American  Shipping  &  Transportation  Company,  which  McCaldin 
placed  in  her  name,  without  consideration,  on  January  7,  1892.  No 
account  was  opened  with  Mrs.  McCaldin  on  the  books  of  the  firm,  but 
dividends  upon  this  stock  were  paid  into  the  firm,  and  went  into 
its  general  bank  account.  In  James  McCaldin's  personal  account 
appear  a  large  number  of  checks  payable  to  Mrs.  McCaldin;  and  this 
included  the  dividends  upon  the  stock,  as  well  as  a  certain  sum  of 
money  which  McCaldin  allowed  to  his  wife  for  household  expensea 
But  it  is  evident  that  the  dividends  paid  upon  this  stock  belonged  to 
Mrs.  McCaldin,  and  did  not  constitute  an  indebtedness  of  James  Mc- 
Caldin. The  firm  had  the  money,  and  payments  of  these  dividends 
could  not  be  rightfully  charged  to  James  McCaldin  when  they  be- 
longed to  his  wife.  So  that,  to  the  amount  of  these  dividends.  James 
McCaldin  was  not  indebted  to  the  firm,  nor  ought  they  to  have  been 
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cbai-^ed  in  his  personal  account;  and,  to  the  extent  that  dividends 
were  received,  they  should  have  been  deducted.  Assuming  that 
Mrs.  McCaldin  owned  the  stock,  this  would  have  produced  a  corres- 
ponding deduction  of  the  amount  of  the  indebtedness  Qwed  bj  James 
to  Joseph.  We  assume  in  this  statement  that  Mrs.  McCaldin  owned 
this  stock.  In  fact,  she  never  had  it,  and  so  far  as  the  record  shows, 
never  made  claim  to  it.  James  bought  it  with  his  funds,  always  con- 
trolled it,  and  collected  its  dividends.  A  bookkeeping  entry  changes 
its  title.  It  is  clear  that  Mrs.  McCaldin  could  not  own  it,  and  James 
be  charged  with  the  payment  of  its  dividends,  as  between  him  and 
the  firm  which  receive!  them;  and,  if  Mrs.  McCaldin  did  not  own  it, 
then  the  167  shares  belonged  to  the  creditors  of  James. 

We  pass  to  the  consideration  of  another  matter.  James  McCaldin 
claimed  to  have  borrowed  from  William  H.  Walsh  and  Matthew  Jack- 
son, during  the  two  years  preceding  his  assignment,  133,000  in  cash, 
to  secure  which  he  subsequently  transferred  to  Walsh  160  shares  of 
the  stock  of  the  McCaldin  Bros.  Company,  and  secured  Jackson  with 
5  shares  of  the  stock  of  the  Ross  Iron  Works,  and  otherwise  reduced 
his  debt  to  him  to  |9,000.  As  to  this  sum  of  money  James  McCaldin 
could  give  no  account,  except  that  he  paid  to  a  Mr.  Pearcy  |475;  that 
be  lost  in  a  poker  game  on  a  steamer,  coming  from  Europe  (when  and 
to  whom  he  was  not  able  to  state),  $2,400;  that  he  invested  in  the 
Wales  Cement  Company  |4,000,  which  he  lost,  and  in  a  mill  at  Wilson, 
Va.,  14,000  more,— making  a  total  of  |10,875,  which  still  left  him  of 
this  money  the  sum  of  |22,125.  If  we  assume  that  James  McCaldin 
is  truthful  in  his  statement  of  losses  above  specified,  yet  the  f22,12.") 
remains  unaccounted  for.  He  paid  no  debts  with  it,  did  not  invest 
it  in  the  firm  business,  nor  in  that  of  either  corporation,  or  elsewhere; 
and,  for  aught  that  appears  in  this  record,  he  had  that  sum  in  cash  on 
hand  at  the  time  when  he  made  his  assignment,  unless  we  give  force 
to  his  vague,  general  statement  that  he  lost  it  in -games  of  poker, 
which  he  does  not  specify,  and  to  whom  he  does  not  know.  We  have 
already  observed  that  James  McCaldin  ought  not  to  be  believed,  un- 
less corroborated.  The  loss  of  |2,400  at  a  game  of  poker  would  ordi- 
narily impress  itself  on  the  mind  of  the  loser  to  such  an  extent  that 
he  would  be  able  to  state  the  voyage  upon  which  he  lost  it,  and  the 
name  of  the  person  to  whom  he  lost  it.  The  loss  to  the  Wales  Cement 
Company  was  not  attested  by  a  single  scrap  of  paper  or  stock,  or  in 
any  other  manner,  save  as  the  statement  fell  from  the  lips  of  James 
McCalden.  And,  if  his  statement  be  true,  he  is  still  indebted  to 
the  Wales  Cement  Company,  although  no  such  indebtedness  is  stated 
in  his  schedule  of  debts.  So  far  as  his  investment  in  a  mill  in  Vir- 
ginia is  concerned,  it  appears  from  his  own  testimony,  tested  by  the 
dates  which  he  gives,  and  by  the  books,  that  the  firm  had  been  in- 
terested therein  before  he  claimed  to  have  gone  into  it  as  an  outside 
transaction.  Other  specific  acts  where  property  has  been  concealed, 
we  think,  are  found  in  the  item  of  $1,400  due  James  for  salary  as 
ntianager  of  the  Ross  Iron  Works,  the  certificate  of  membership  in  the 
Produce  Exchange,  standing  upon  the  books  of  the  firm  in  the  name 
of  James,  and  an  equity  of  about  f  6,000  in  the  tugboat  James  Mc- 
Caldin, claimed  to  have  been  sold  to  Sullivan.    We  by  no  means  say 
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that  there  are  not  more  items  concealed  which  may  be  extracted 
from  this  valaminoaB  record.  We  do  not,  however,  state  the  evi- 
dence showing  wherein  the  specified  items,  or  others  not  specified, 
have  been  frandolently  concealed,  as  the  limits  of  an  opinion  have 
been  already  passed,  and  enough  has  been  said  to  characterize  this 
assignment. 

It  is  claimed  that  Joseph  forced  the  settlement  in  June,  1894,  for 
the  reason  that  James  McCaldin  had  overdrawn  his  account,  and  in- 
dorsed acconunodation  paper.  So  far  as  the  overdraft  of  the  firm 
account  is  concerned,  assuming  it  existed,  it  was  very  much  smaller 
than  the  amount  claimed,  and,  in  the  large  business  which  was  car- 
ried on,  can  of  itself  scarcely  be  considered  an  unusual  circumstance. 
So  far  as  the  accommodation  indorsement  of  paper  is  concerned,  it 
appears  that  James  McCaldin  indorsed  two  notes,— one  to  Abeel 
&  Co.,  for  |3,500,  for  the  accommodation  of  Morse,  then  interested  in 
the  Morse  Iron  Works.  It  is  not  entirely  clear  how  much  of  this 
note  Joseph  was  required  to  pay.  It  did  not  in  any  event  exceed 
one-half,  and,  in  one  view  of  the  evidence,  about  one-half  of  the  latter 
sum.  But,  however  this  may  be,  we  think  it  is  clearly  an  insufficient 
circumstance,  in  view  of  all  the  others  which  appear,  to  account  for 
the  sudden  divestiture  by  James  of  all  his  property.  As  we  have 
already  observed,  the  business  at  this  time  is  prosperous.  The  re- 
organization of  the  Morse  Iron  Works  was  successful,  and  resulted  in 
a  large  measure  of  prosperity.  The  stock  of  the  McCaldin  Bros. 
Company  was  worth  at  least  par ;  and,  although  James  was  devested 
of  all  his  property,  he  was  nevertheless  continued  in  the  active  man- 
agement of  both  concerns,  and,  so  far  as  appears,  has  from  that  day 
to  this  exercised  control  and  management  in  and  about  the  business 
IM'osecuted  by  the  two  corporations.  Indeed,  the  vessels  which  have 
been  transferred  have  at  all  times  been  under  his  management  and 
control;  and  it  4)aBses  belief  that  all  of  those  conditions  can  exist, 
and  James  have  no  substantial  interest  therein.  It  is  quite  true 
that  fraud  might  not  be  predicated  upon  any  single  transfer  oi  prop- 
erty, or  transaction,  standing  alone,  and,  disconnected  from  other 
circumstances,  all  combined  might  not  show  it.  But,  when  the  whole 
is  gathered  together,  the  inference  is  such  as  to  shock  the  conscience 
of  the  ordinary  man,  and  lead  irresistibly  to  the  conclusion  that  the 
transfers  of  property  in  June,  1894,  and  the  execution  of  the  assign- 
ment in  February  following,  were  part  and  parcel  of  a  scheme  to 
hinder,  delay,  and  defraud  the  creditors  of  James  McCaldin.  Tlie 
observations  made  by  Chancellor  Kent  in  Hendricks  v.  Robinson, 
2  Johns.  Ch.  283,  299,  may  be  quite  appropriately  applied  to  the 
facts  in  this  case;  and  within  the  definition  laid  down  by  Mr.  Bigelow 
(2  Bigelow,  Fraud,  17, 18)  this  case  seems  to  easily  fall. 

We  are  forced  to  the  belief,  in  which  there  rests  no  shadow  of  doubt, 
that  this  assignment  is  fraudulent,  and  that  the  judgment  which  sus- 
tains it  is  against  the  clear  weight  of  evidence,  in  consequence  of 
which  we  reach  the  conclusion  that  the  judgment  should  be  reversed, 
with  costs  to  the  appellant  to  abide  the  final  award  of  costs.  All 
concur. 
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CSupreme  Court,  Appellate  Division,  Fourth  Deportment.    March  22,  1899.) 

1.  Appeal— Review. 

A  verdict  on  conflicting  evidence  will  not  be  disturbed* 

ft.  liiVB  IKSUBANCB— Waiver  of  FoRFEnuRE— Question  op  Fact. 

The  question  of  a  waiver  of  a  forfeiture  of  a  certificate,  by  a  subsequait 
acceptance  of  a8S.es8ments  by  the  insurer  with  full  knowledge  of  the 
ground  of  forfeiture,  where  the  testimony  is  conflicting,  is  for  the  Jury. 
8.  Same. 

The  acceptance  by  the  insurer  of  an  assessment  from  the  beneflciary 
after  the  death  of  the  insured,  with  full  knowledge  of  the  falsity  of  a 
statement  in  the  policy  to  the  effect  that  the  Insured  was  not  married, 
waives  the  forfeiture. 

Appeal  from  trial  term,  Cayuga  county. 

Action  by  James  McCormiek  against  the  Catholic  Relief  &  Benefl- 
ciary Association.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

The  action  was  commenced  on  the  19th  day  of  July,  1897,  to  recover  the 
sum  of  11,000  upon  a  certificate  or  policy  of  insurance  Issued  by  the  defend- 
ant upon  the  life  of  one  Thomas  f.  Appleby,  in  which  certificate  or  policy 
the  plaintiff  was  designated  as  beneficiary.  The  certificate  was  dated  on 
the  5th  day  of  April,  1895,  and  provided,  in  substance,  that  in  case  the  state- 
ments made  by  the  Insured  in  his  application,  and  in  the  medical  examiner's 
report  (all  of  which  statements  were  made  warranties),  were  true,  and  in  case 
the  Insured  complied  with  all  the  conditions  and  provisions  of  the  constitu- 
tion and  by-laws  of  the  defendant  then  existing,  or  that  might  thereafter  be 
adopted,  then,  upon  the  death  of  the  insured,  the  beneficiary  would  be  en- 
titled to  receive  "a  sum  equal  to  the  amount  received  from  the  death  assess- 
ment last  preceding  the  approval  of  such  proofs  (of  death),  not  exceeding. 
however,  $1,000."  It  was  conceded  upon  the  trial  that  the  amount  realized 
upon  said  "last  preceding  assessment*'  was  sufficient  to  pay  the  amount  of 
plaintiff's  claim.  The  certificate  further  provided:  "Notice  requiring  pay- 
ment of  assessments,  or  for  any  other  purpose,  sent  by  mail  to  the  post-office 
address  of  the  member  last  appearing  on  the  books  of  the  association,  shall 
be  equivalent  to  personal  notice.  An  affidavit,  or  proof  of  addressing  and 
naaillng  the  same,  according  to  the  usual  course  of  business  of  said  association, 
shall  be  accepted  as  conclusive  proof  of  such  notice  to  a  member,  and  to 
every  person  accepting  and  acquiring  any  Interest  hereunder."  In  the  state- 
ment attached  to  his  application  for  membership,  to  the  question,  "Are  you 
married?"  the  insured  answered,  "No."  The  defendant 'insists  that  the  an- 
swer of  the  insured  to  the  above  question  was  false,  and  that,  therefore, 
the  policy  Issued  to  the  insui'ed  is  void,  and  that  the  defendant  is  not  liable 
for  any  sum  by  reason  thereof.  The  insured,  Thomas  J.  Appleby,  died  on 
the  11th  day  of  March,  1897,  at  the  city  of  Auburn,  N.  Y.  On  the  10th  day 
of  April,  1897,  proofs  of  death  were  furnished  to  the  defendant,  and  accepted 
by  it;  and  on  the  5th  day  of  May,  1897,  the  president  and  secretary  of  the 
branch  of  the  defendant  to  which  the  hisyred  belonged  notified  Hanorah 
McCarthy,  the  supreme  recorder  of  the  defendant,  of  the  death,  and  certified 
that  the  deceased  was  a  member  in  good  standing  of  the  defendant.  On 
the  5th  day  of  February,  1898,  after  the  plaintiff  had  demanded  payment 
upon  the  policy  in  question,  which  was  refused  by  the  defendant,  and  more 
than  six  months  after  this  action  had  been  commenced  to  recover  the  amount 
of  such  policy,  and  after  the  defendant  had  served  its  verified  answer  to 
the  complaint,  in  which,  among  other  things,  it  was  alleged  as  a  defense  that 
the  insured  falsely  stated  at  the  time  he  made  application  for  membership  In 
the  defendant  that  he  was  not  mai*rled,  whereas  In  fact  he  was,  the  defendant 
levied  an  assessment  upon  Its  members  for  the  purpose  of  paying,  among 
others,  the  amount  of  the  policy  issued  to  Thomas  J.  Appleby,  and  it  was 
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Stated  In  such  notice  of  assessment  that  the  assessment  for  the  death  of 
Thomas  J.  Appleby  was  assessed  ont  of  the  regular  order,  because  of  a  con 
test  over  the  beneftciary.  That  assessment  so  levied  was  collected  by  the 
defendant.  Before  the  death  of  Thomas  J.  Appleby  there  was  an  assessment 
made  by  the  defendant  of  $1.45  against  him.  That  assessment  at  the  time 
of  his  death  was  unpaid.  Shortly  after  his  death  such  assessment  was  paid, 
for  and  on  behalf  of  the  beneficiary,  to  the  defendant,  and  accepted  by  it  The 
(contention  presented  by  the  record  in  this  case  is:  First.  Was  the  insured. 
Thomas  J.  Appleby,  at  the  time  he  made  application  for  membership  in  the 
defendant,  married,  and  was  his  answer  **No"  to  that  question  false?  Sec- 
ond. If  such  answer  was  false,  and  thereby  worked  a  forfeiture  of  the  policy 
in  question,  was  such  forfeiture  waived  by  the  acts  of  the  defendant,  after 
it  became  aware  that  such  statement  Was  false? 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  McLEN- 
NAN,  and  SPRING,  JJ. 

Harry  Otis  Poole,  for  appellant. 
James  Lyon,  for  respondent 

McLENNAN,  J.  The  defendant,  to  establish  the  falsity  of  the  an- 
swer of  the  insured  to  the  question,  "Are  you  married?"  read  in  evi- 
dence the  testimony  of  Catherine  Appleby,  which  was  taken  on  the 
5th  and  6th  days  of  April,  1898,  upon^commission,  before  the  United 
States  consul  and  commissioner  at  Dublin,  Ireland.  The  witness 
testified,  in  substance,  that  she  married  a  Thomas  Appleby  at  West- 
land  Road  Chapel,  in  Dublin,  about  eighteen  years  ago;  that  hL* 
(Thomas  Appleby's)  occupation  was  grocer's  curate;  that  they  lived 
together  four  years;  that  one  child  was  born,  about  the  year  1881, 
whose  name  was  Margaret;  that  while  they  were  .living  together  as 
husband  and  wife  her  husband's  mother,  Ellen  Appleby,  and  his  two 
sisters,  Margaret  and  Ellen  Appleby,  visited  tiiem.  The  witness 
identified  Exhibit  B  in  the  case  as  her  husband's  handwriting.  Sie 
also  identified  a  photograph  shown  her  as  being  the  photograph  of 
herself  and  her  husband,  which  is  marked  "Exhibit  A,"  and  she  testi- 
fied that  such  photograph  was  taken  soon  after  they  were  married. 
She  also  testified  that  a  Mr.  Richard  Worn  and  her  sister,  Margaret 
McKeon,  were  acquainted  with  herself  and  her  husband.  The  wit- 
ness further  testified  that  her  husband  left  her  about  thirteen  years 
before  the  date  when  she  was  examined  as  a  witness  (April  5,  1898), 
and  went  to  America;  that  her  daughter,  Margaret,  was  then  about 
four  years  of  age.  The  witness  states  that  she  saw  the  letter  Exhibit 
B,  which  was  sent  to  her  sister  from  America.  The  witness  identi- 
fied Exhibit  A  as  being  the  photograph  of  herself  and  her  husband, 
Thomas  Appleby,  and  she  identified  the  letter  Exhibit  B  as  being  in 
the  handwriting  of  her  husband.  The  testimony  of  Richard  Worn, 
also  taken  upon  commission,  was  read  in  evidence.  The  witness  states 
that  he  knew  Thomas  Appleby,  and  clearly  identifies  the  person  men- 
tioned by  the  last  witness,  and  he  states  that  he,  said  Thomas  Appleby, 
was  a  married  man,  and  that  his  wife's  name  was  Catherine  Appleby; 
that  after  they  were  married  he  knew^  them  for  two  or  three  years. 
He  states  that  Thomas  Appleby  and  Catherine,  his  wife,  had  one 
child,  named  Margaret.  The  witness  also  states  that  a  few  years 
after  the  marriage  the  husband  of  Catherine  Appleby  went  away. 
The  photograph  Exhibit  A  the  witness  identifies  as  being  the  photo- 
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£praph  of  Catherine  and  Tbomaa  Appleby,  whom  he  testifies  were 
husband  and  wife  at  the  time  of  which  he  speaks.  The  testimony  of 
Charles  McCullagh,  also  taken  by  commission,  states,  in  substance, 
that  he  is  the  son  of  Catherine  Appleby  by  a  former  marriage;  that 
after  his  father's  death  his  mother  married  a  man  by  the  name  of 
Thomas  Appleby;  that  his  mother  and  said  Thomas  Appleby  lived 
together  as  man  and  wife,  and  that  he,  the  witness,  lived  with  them. 
lie  states  that  the  husband  of  his  mother  left  them  a  few  years  after 
their  marriage,  and  never  returned.  The  photograph  Exhibit  A  is 
identified  by  this  witness  as  the  likeness  of  his  mother  and  stepfather, 
Thomas  Appleby.  The  testimony  of  Margaret  McKeon,  also  taken 
by  commission,  states  that  she  is  a  sister  of  the  Catherine  Appleby 
hereinbefore  mentioned,  and  she  states  that  said  Catherine  is  now  liv- 
ing with  her  son,  Charles  McOullagh.  She  states  that  Catherine 
married  a  man  by  the  name  of  Appleby,  and  that  Catherine  and  said 
Appleby  lived  together  as  husband  and  wife;  that  the  husband  went 
to  America.  She  says  that  her  sister  Catherine  and  Thomas  Appleby 
lived  together  between  three  and  four  years,  and  that  one  child  was 
born  to  them,  a  daughter,  Margaret  Appleby;  that  said  daughter  is 
17  or  18  years  of  age.  The  witness  states  that  the  photograph  Ex- 
hibit A  is  a  photograph  of  Thomas  Appleby  and  of  her  sister  Cath- 
I  rine  Appleby,  and  that  the  letter  Exhibit  B  is  in  the  handwriting  of 
Thomas  Appleby,  the  husband  of  Catherine.  The  letter  marked  "Ex- 
hibit B,"  which  was  identified  as  being  in  the  handwriting  of  Thomas 
Appleby,  was  dated,  "33  Market  Street,  Auburn,  N.  Y.,  U.  S.  A., 
August  15th,  '86,"  and  was  addressed  to  "Miss  Margret  McKeon,  17 
Dawson  St.,  Dublin  City."  It  appears  by  her  evidence  above  re- 
ferred to  that  she  was  the  sister  of  Catherine  Appleby,  the  alleged 
wife  of  Thomas  Appleby. 
The  only  important  part  of  the  letter  Exhibit  B  is  as  follows: 

**X>ear  Margret:  Tou  ten  Kate  that  I  wUl  send  for  her  any  time,  as  soon 
as  I  get  to  work  again,  If  she  wishes  to  come  to  America,  or  I  will  send  her 
more  or  less  money  hereafter,  if  she  does  not  come.  •  ♦  ♦  Dear  Margret 
I  hope  you  will  answer  as  soon  as  possible,  and  send  me  Kate's  address,  so 
I  can  write  to  her  myself." 

The  letter  was  signed,  **T6ur  brother,  Tom." 

Margaret  Donelly  was  called  as  a  witness  for  the  defendant.  She 
testified  that  she  resided  at  the  village  of  Oneida,  in  this  state;  that 
she  was  born  in  Ireland,  and  came  to  America  some  nine  years  ago; 
that  she  was  the  youngest  sister  of  Thomas  J.  Appleby.  She  says 
that  she  last  saw  the  deceased,  Thomas  J.  Appleby,  in  Auburn,  and 
had  seen  him  on  different  occasions  in  that  city;  that  he  formerly 
lived  in  Ireland;  that  he  came  to  the  United  States  about  17  years 
ago.  She  states  that  she  knew  the  family  of  the  deceased  in  Ireland, 
and  that  he  had  a  wife  and  child;  that  his  wife's  name  was  Catherine 
Appleby,  and  his  daughter's  name  was  Margaret  Appleby.  The  wit- 
ness was  shown  the  photograph  Exhibit  A,  and  she  states  positively 
that  it  was  the  picture  of  Thomas  J.  Appleby,  the  deceased,  her 
brother,  and  of  his  wife,  Catherine  Appleby.  The  witness  also  stat«»8 
that  Exhibit  B  is  in  the  handwriting  of  Thomas  J.  Appleby,  the  de- 
ceased, and  that  the  address  upon  the  envelope  in  which  said  letter 
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was  incloced  was  also  in  the  handwriting  of  the  deceased.  Thomas 
H.  O'Neil  was  also  called  by  the  defendant,  and  testified  that  the 
photograph  Exhibit  A  was  the  photograph  of  Thomas  J.  Appleby,  the 
insured,  and  the  photograph  of  the  person  who  signed  the  application 
and  to  whom  the  certificate  in  question  was  issued.  The  witness 
states  that  he  knew  Thomas  J.  Appleby  prior  to  his  death  for  12  or 
13  years,  but  that  he  had  no  business  relations  with  him.  It  will  be 
observed  that  the  only  witnesses  called  by  the  defendant  who  identi- 
fied  Thomas  J.  Appleby,  the  insured,  as  the  Thomas  Appleby  who  was 
married  to  Catherine  McCullagh  (Appleby)  on  the  16th  day  of  August, 
1879,  or  at  any  other  time,  were  the  witness  Mai^aret  Donelly,  who, 
it  appeai*s,  is  an  interested  witness,  she  having  an  action  pending 
against  the  defendant  to  recover  the  amount  of  the  insurance  in 
questi(Hi,  and  the  witness  Thomas  H.  O'Neil,  who  is  the  preadent 
of  the  defendant,  and  must  also  be  regarded  as  an  interested  witness; 
and  the  only  witness  called  by  the  defendant  who  identified  the  letter 
Exhibit  B  as  being  in  the  handwriting  of  Thomas  J.  Appleby,  the  in 
sured,  is  Margaret  Donelly,  who,  as  before  said,  is  interested  in  pre- 
venting a  recovery  on  the  part  of  the  plaintiff  in  this  action.  The 
foregoing  is  the  substance  of  all  the  evidence  given  by  the  defendant 
upon  the  trial  in  support  of  the  proposition  that  the  answer  ^^o'* 
of  the  insured  to  the  question,  "Are  you  married?"  was  false. 

The  plaintiff  called  Celia  McCormick  as  a  witness,  who  was  the 
wife  of  the  beneficiary,  James  McCormick,  and  she  testified  that  she 
knew  Thomas  J.  Appleby,  the  insured,  for  14  or  15  years;  that  he 
came  to  live  at  her  house  in  March,  1888,  and  had  lived  there  con- 
tinuously until  a  week  before  his  death;  and  that  he  died  at  her 
house  on  the  11th  day  of  March,  1897.  She  says  the  photograph 
Exhibit  A  is  not  the  picture  of  the  deceased.  She  swears  poaitivelv 
that  the  features  in  the  photograph  Exhibit  A  are.  not  like  his,  and 
swears  positively  that  the  photograph  is  not  the  photograph  of  the 
deceased.  This  witness  testifies  that  she  has  a  photograph  taken  of 
the  deceased,  which  was  a  correct  photograph  of  him.  Margaret 
Coughlin,  another  witness  called  by  the  plaintiff,  testifies  that  she 
knew  Thomas  J.  Appleby  for  14  years;  that  she  is  a  member  of  the 
defendant  association.  She  states  that  the  photograph  Exhibit  A 
is  not  the  photograph  or  picture  of  Thomas  J.  Apjdeby,  the  deceased. 
Seymour  Squyer,  called  as  a  witness  for  the  plaintiff,  testified: 
'*I  am  a  photographer,  and  have  l)een  engaged  in  that  business  thirty-five 
years.  Am  In  general  line  of  photography,  enlarging  pictures,  etc.  I  knew 
Thomas  J.  Appleby  in  his  lifetime.  I  knew  him  fifteen,  sixteen,  or  seven- 
teen years  ago  for  the  first  time.  (Photograph  shown  witness.)  I  remember 
taking  that  picture.  It  is  a  picture  of  Mr.  Appleby,  and  is  a  correct  Ukeness 
of  him  at  that  time.  It  is  a  good  picture  of  him.  (Tintype  before  mentioned 
shown  witness.)    I  do  not  recognize  the  man  standing  in  that  tintype.'* 

The  photograph  taken  by  the  witness  was  received,  and  marked 
^^Exhibit  9." 

On  cross-examination,  the  witness  testifies  positively  that  the  pic 
ture  in  the  tintype  Exhibit  A  is  not  a  picture  of  Mr.  Appleby,  the 
deceased,  and  witness  goes  on  to  state: 

"A  man  can  change  in  appearance,  but  certain  features  cannot  change. 
The  distinction  between  these  two  photographs,  Bxbibit  5  and  Exhibit  9,  is 


Digitized  by  VjOOQIC 


Sup.   Ot.)       M'cORMICK  v.  catholic  relief  <&  BENEFICIARY  ASS'N.  909 

that  the  bridgre  of  the  nose  cannot  change.  The  breadth  of  the  chin  can- 
not change.  The  bone  tissue,  and  they  are  entirely  different.  The  gentleman 
standing  In  the  tintype  has  a  straight  nose  with  a  slight  curvature.  Mr. 
Appleby's  nose  turned  a  trifle  up.  You  change  your  outline,  but  you  don't 
change  the  form  of  your  features,— the  line  you  Judge  by.  Mr.  Appleby's 
chin  Is  narrower  than  the  gentleman's  standing  In  the  tintype.  The  bone 
tissue  could  not  be  accounted  for  by  difference  in  weight  and  flesh.  I  swear 
that  the  tintype  is  not  a  picture  of  Thomas  Appleby." 

Alice  Miles,  called  as  a  witness  for  the  plaintiflf,  testifies  that  she 
knew  Thomas  J.  Appleby  for  14  years;  that  Mrs.  McCormick,  the 
wife  of  the  plaintiff,  is  her  sister;  that  she  was  present  when  the 
deceased  died.  She  states  that  the  photograph  Exhibit  9  is  a  cor- 
I'ect  likeness  of  the  deceased  as  he  appeared  when  she  first  knew  him, 
14  years  ago;  that  she  had  a  picture  just  like  it.  The  witness  states 
that  the  tintype  Exhibit  A  she  would  not  know;  that  she  should  not 
say  it  was  the  picture  of  the  deceased.  Fred  Toumier,  another  wit- 
ness called  by  the  plaintiff,  who  was  a  photographer,  and  had  been 
engaged  in  that  business  for  15  years,  testified  that  in  his  opinion 
the  two  photographs,  Exhibits  A  and  9,  were  not  the  photographs  of 
the  flame  person,  and  the  photographer  goes  on  to  show  how  the 
characteristics  of  the  two  differ.  Another  witness  called  by  the 
plaintiff,  EU^i  Ibbotson,  testified  that  she  was  a  member  of  the 
defendant  association;  that  she  was  a  charter  member;  that  she 
knew  Thomas  J.  Appleby  for  15  years;  that  she  was  familiar  with 
his  looks  and  appearance.  She  said  that  the  photograph  Exhibit 
9  was  the  photograph  of  Hiomas  J.  Appleby.  She  said  that  the 
photograph  Exhibit  A  (or  ^Ex.  5,"  as  it  is  sometimes  called  in  the 
record)  in  her  opinion  was  not  the  photograph  of  Thomas  J.  Appleby, 
deceased.  * 

While  the  evidence  tends  very  strongly  to  establish  the  proposition 
that  when  the  insured,  Thomas  J.  Appleby,  asserted,  in  the  statement 
attached  to  his  application  for  membership  in  the  association  of  the 
defendant,  that  he  was  not  married,  such  statement  made  by  him 
was  false,  we  think  that  the  evidence  presented  a  question  for  the 
juiy,  and  that,  the  jury  having  found  adversely  to  the  defendant 
upon  that  proposition,  it  cannot  be  said  that  the  finding  was  against 
the  weight  of  evidence. 

It  appears  by  the  record  that  there  is  a  controversy  between  th4> 
plaintiff,  the  beneficiary  named  in  the  certificate,  the  sister  Mar- 
garet Donelly,  and  the  alleged  wife  of  the  deceased,  Catherine  Ap- 
pleby, as  to  who  shall  receive  the  amount  due  upon  certificate  in 
question,  and  upon  the  evidence,  and  under  all  the  circumstances, 
we  think  that  the  learned  trial  justice  properly  submitted  the  ques- 
tion to  the  jury,  for  its  determination,  as  to  whether  the  insured, 
Thomas  J.  Appleby,  made  a  false  statement  when  he  asserted  that 
he  was  not  married. 

In  jiis  charge  to  the  jury  the  learned  trial  justice  said: 

"Upon  that  point  you  have  heard  the  testimony  of  the  witnesses  called  by 
the  defendant  and  you  have  heard  read  the  testimony  of  certain  parties 
taken  by  commission.  The  insured's  sister  testified  that  he  was  married  in 
Ireland,  and  that  he  lived  with  his  wife  for  a  number  of  years,  and  that  he 
had  one  child.  She  also  testified  that  she  attended  the  funeral,  and  recog* 
nized  the  remains  as  those  of  her  brother.    You  are  to  determine,  therefuiv, 
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from  the  evidence,  whether  her  testimony  is  reliable,  and  whether  it  Is  cor- 
roborated. She  had  an  opportunity  to  know  whether  her  brother  was  a  mar- 
ried man  or  not,  and  she  had  an  opportunity  to  view  the  remains  of  the 
insured,  and  to  say  whether  it  was  her  brother.  You  may  also  tal^e  into  con- 
sideration whether  her  testimony  has  been  corroborated  by  those  whose  testi- 
mony was  taken  by  commission.  Does  it  satisfy  jrou  that  the  Insured  was 
her  brother,  and  that  he  was  married  at  the  time  be  made  application  for 
the  insurance  policy?  If  you  are  satisfied  upon  that  point,  then  the  policy 
is  void,  and  the  plaintiff  cannot  recover,  unless,"  etc» 

To  this  i)ortioii  of  the  charge  the  learned  connsd  for  the  defendant 
did  not  except,  and  did  not  adk  to  haye  it  modified  or  changed. 

It  is  contended  on  the  part  of  the  respondent  that,  eyen  if  the  in- 
sured falsely  stated  that  he  was  not  married,  and  that  thereby  the 
policy  became  void,  the  defendant,  by  its  acts  after  the  death  of  the 
insulted,  waived  such  defense.  As  before  said,  an  assessment  had 
been  made  by  the  defendant  apon  the  policy  of  the  insured  prior  to 
his  death,  and  at  the  time  of  his  death  such  assessment  had  not  been 
paid  The  witness  Celia  McCormick,  the  wife  of  the  plaintiff,  testi- 
fied, in  substance,  that  soon  after  the  death  of  the  insured  she  called 
upon  the  president  of  the  defendant;  that  she  asked  him  what  she 
would  do  about  the  certificate,  and  that  he  told  her  there  was  a  pro- 
test entered,  and  that  she  would  not  get  the  insurance;  that  he  told 
her  that  the  protest  was  that  Appleby,  the  insured,  had  a  wife  and 
sister;  that  she  then  asked  him  (the  defendant's  president)  if  she  had 
to  pay  the  assessment  that  was  in,  and  that  he  replied  that  she  paid 
the  rest,  and  she  might  as  well  pay  that.  The  witness  states  that 
she  then  saw  Mrs.  Hubbard,  the  secretary  of  the  defendant,  and  that 
the  secretary  told  her,  in  substance,  that  they  had  been  informed 
that  the  insured  had  a  wife  and  sister,  but  not  to  worrjr  about  it; 
that  she  did  not  think  it  would  amount  to  anything;  that  she  theu 
paid  the  assessment  to  the  secretary,  and  it  was  received  by  the  de- 
fendant. This  payment  was  made  on  the  20th  day  of  March,  1897. 
nine  days  after  the  death  of  the  insured.  The  witness  Alice  Miles 
testifies  that  she  was  present  and  heard  the  conversati(.n  between  Mrs. 
McCormick  and  the  defendant's  president,  and  she  states  that  Mr. 
O'Neil  stated  that  there  had  been  a  protest,  to  the  effect  that  the 
deceased  had  a  wife  in  Ireland.  Mrs.  Hubbard,  the  secretary  of  the 
defendant,  testified,  in  substance,  that  she  had  heard  the  report  that 
the  insured  was  a  married  man,  and  had  a  wife  and  daughter  in  Ire- 
land, and  that  she  received  the  assessment  after  receiving  such  in- 
formation. The  assessment  in  question  was  paid  after  the  defendant 
had  refused  to  pay  the  insurance,  basing  its  refusal  bpon  the  ground 
that  the  insured  had  falsely  stated  that  he  was  not  married  in  his 
application.  The  defendant's  president,  O'Neil,  contradicts  the  tes- 
timony of  the  plaintiff's  witnesses,  in  some  particulars,  in  respect  to 
what  occurred  at  the  time  the  assessment  in  question  was  paid;  but 
he  states  that  he  informed  Mrs.  McCormick,  in  substance,  that  a  pro- 
test had  been  filed  by  an  uncle  of  the  deceased  to  the  effect  that  the 
insured  was  married  and  had  a  wife  living.  He  states  that  he  did  not 
state  to  Mrs.  McCormick  that  she  would  have  to  pay  said  assessment, 
but  he  states  that  he  said  to  her  that  it  would  have  to  be  paid;  that 
he  did  not  say  who  was  to  pay  it.    It  also  appears  that  on  the  5th  day 
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of  February,  1898,  after  defendant  had  refused  to  pay  the  insurance 
in  question  because  of  the  false  statement  of  the  insured  contained  in 
the  application,  and  more  than  six  months  after  this  action  had  been 
commenced,  and  the  defendant  had  served  its  verified  answer  to  the 
complaint,  alleging  the  false  statement  of  the  insured,  and  the  fact 
that  he  was  married  at  the  time  the  policy  in  question  was  issued  to 
him,  and  that  for  that  reason  the  policy  was  void,  the  defendant  levied 
an  assessment  upon  its  members  to  pay  the  claim  arising  on  accouut 
of  the  death  of  Thomas  J.  Appleby,  and  that  such  assessment  was  col- 
lected and  received  by  the  defendant.  In  the  month  of  April,  1897, 
after  the  death  of  the  insured,  proofs  of  death  were  prepared,  sworn 
to  before  the  president  of  the  defendant,  and  accepted  by  the  defend- 
ant. Under  those  circumstances,  we  think  it  was  a  question  for  the 
jury  to  determine  whether  the  defendant  had  not  waived  its  right  to 
insist  upon  a  forfeiture  of  the  policy  in  question,  even  if  such  right 
liad  existed  by  reason  of  the  false  statement  of  the  insured.  That 
question  was  fairly  submitted  to  the  jury  by  the  learned  trial  justice. 
After  calling  their  attention  to  the  facts  relied  upon  by  the  plaintiff 
to  constitute  a  waiver  of  the  forfeiture,  the  court  said: 

"If  you  reach  the  conclusion  that  he  (the  Insured)  was  not  married,  then 
the  defendant  has  failed  to  establish  that  point,  and  the  plalntiflf  is  entitled 
to  recover.  If.  on  the  other  hand,  you  come  to  the  conclusion  that  he  was 
married  at  that  time,  then  your  verdict  should  be  for  the  defendant,  an! ess 
the  defendant,  after  being  in  i)osRession  of  the  facts  after  the  protest  was 
made  for  the  payment  of  this  insurance  policy,  continued  to  receive,  or  did 
receive,  the  premiums  from  the  beueliciary  named;  then  it  waived  the  for- 
feiture, and  the  plaintiff  is  entitled  to  recover." 

The  case  of  Magner  v.  Association,  17  App.  Div.  13,  44  N.  Y.  Supp. 
862,  was  an  action  to  recover  upon  a  policy  of  insurance,  and  the  de- 
fendant insisted  that  the  insured  made  a  false  statement  as  to  her  age, 
and  falsely  stated  that  she  was  not  insured  in  any  other  company. 
After  the  death  of  the  insured,  and  after  the  defendant  was  informed 
of  the  falsity  of  such  statements,  it  demanded  and  received  an  as- 
sessment or  premium,  and  it  was  held  that  the  acceptance  of  such 
f>remium  was  a  waiver  of  all  defenses  then  known  to  exist.  The  court 
>*ay: 

'This  assessment  or  premium  was  paid  by  the  beneflclary  pursuant  to  the 
demand  of  the  defendant,  after  proofs  of  death  had  been  received,  and  after 
the  defendant  knew  of  the  statement  of  age  made  to  the  Industrial  Benefit 
Association,  and  after  the  defendant  knew  that  she  had  untruly  stated  that 
she  was  not  insured  in  any  other  corporation  or  association,  and  the  ac- 
ceptance of  this  sum  was  a  waiver  of  all  defenses  then  known  to  exist.*' 

In  the  case  of  Titus  v.  Insurance  Co.,  81  N.  Y.  410,  which  was  an 
action  to  recover  upon  a  policy  of  Are  insurance,  which  contained  a 
condition  declaring  it  void  in  case  foreclosure  proceedings  were  com- 
menced against  the  insured  property,  it  was  held  that  a  foreclosure 
having  b^n  commenced,  and  judgment  of  foreclosure  having  been 
obtained  before  the  fire,  the  policy  became  forfeited;  but  it  was  held 
that  as  the  defendant,  after  the  fire  and  after  it  had  notice  of  the 
proceedings,  had  required  the  defendant  to  appear  and  be  examined, 
and,  as  it  had  the  right  to  make  such  examination  only  b^  virtue  of 
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the  policy,  that  that  was  a  recognition  of  its  validity,  and  was  a 
waiver  of  the  forfeiture. 

In  the  case  of  Association  v.  Beck,  77  Ind.  203,  tiie  court  say,  per 
Woods,  J.: 

"The  logical  and  necessary  deduction  from-  this  doctrine  is  that  a  distinct 
act  of  affirmance  by  the  party  entitled  to  avoid  it,  made  with  knowledge  of 
the  facts,  and  especially  such  acts  as  the  demand  and  receipt  of  premiums 
or  assessments!,  would  constitute  a  waiver  of  the  forfeiture  or  of  the  right  to 
annul  the  contract." 

If  the  defendant  demanded  and  received  the  assessment  in  ques- 
tion after  the  death  of  the  insured,  with  full  knowledge  of  all  the  facts 
respecting  the  falsity  of  the  statement  of  the  insur^  relied  upon  by 
it  to  defeat  the  policy,  it  waived  such  forfeiture,  and  cannot  now  avail 
itself  of  such  defense.  Upon  the  evidence,  the  jury  were  justified  in 
concluding  that  the  defendant  demanded  and  received  the  assessment 
under  those  conditions. 

We  think  that,  upon  the  whole  evidence,  tbe  issues  involved  were 
properly  submitted  to  the  jury  for  its  determination,  and  that  the 
verdict  ought  not  to  be  set  aside,  as  being  against  the  weight  of  evi- 
dence. 

Hie  exceptions  taken  by  defendant's  counsel  to  which  our  attention 
is  called  do  not  present  error  which  calls  for  reversal  of  the  judgment. 
The  judgment  and  order  appealed  from  should  be  aifirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


HOLDER  V.  CITY  OF  YONKBRS.      • 

(Supreme  Court,  Appellate  Division,  Second  Department    March  21,  1889.) 

Municipal  Corporations— Lease  of  Land  for  Park. 

The  lease  of  land  for  a  public  park  is  a  lease  for  city  purposes,  within 
Laws  1805,  c.  685,  tit.  6,  §  11,  authorizing  the  city  coundl  to  lease  land 
for  city  purposes,  and  is  not  governed  by  title  7,  |  2,  which  authorises 
the  council  to  lay  out  streets  and  paries,  the  expenses  to  be  aaaeased 
against  the  property  benefited. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Francis  T.  Holder  against  the  city  of  Tonkers.  From  a 
judgment  for  defendant  (55  N.  Y.  Bupp.  264),  plaintiff  appeals.  Be- 
versed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Joseph  F.  Daly,  for  appellant. 
James  M.  Hunt,  for  respondent. 

HATCH,  J.  The  court  below  has  found  that  the  lease  which  fur- 
nishes the  subject  of  this  action  was  in  form  sufficient  to  create  lia- 
bility; that  the  proceedings  which  led  to  its  execution  furnished  suffi- 
cient authority  therefor;  and  that  this  action,  coupled  with  a  subse- 
quent occupation  and  use  of  the  premises  leased,  was  sufficient  upon 
which  to  found  an  obligation  to  pay  rait  if  authority  existed  in  the 
defendant  to  create  a  liability  against  itself  for  the"  particular  pur- 
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pose  for  which  the  lease  was  made.  Upon  the  latter  ground  the 
conrt  held  that  the  contract  was  one  beyond  the  power  of  the  defend- 
ant to  make,  and  was,  therefore,  void.  We  are  quite  in  harmony 
with  the  view  of  the  learned  court  below  upon  the  first  of  these  ques* 
tions,  and  think  that  the  evidence  abundantly  sustained  its  judgment 
in  this  respect.  We  are  not  able,  however,  to  agree  in  the  conclu- 
6'loD  reached  by  the  learned  court  upon  the  second  ground.  Upon  the 
contrary,  our  view  of  the  law  leads  us  to  the  conclusion  that  the  de- 
fendant possessed  authority  to  make  the  contract  which  it  executed, 
and  became  bound  thereby  to  pay  the  rent  reserved.  Hie  lease  in 
question  was  of  certain  lands  to  be  used  for  the  purpose  of  a  public 
park  by  the  inhabitants  of  the  city  of  Yonkers.  The  lands  were  so 
used  by  the  inhabitants  generally;  seats  were  placed  therein;  the 
grounds  somewhat  improved;  and  public  concerts  given,  which  large 
numbers  of  the  people  of  the  city  attended.  The  charter  of  the  city 
of  Tonkers  provides:  ^'The  common  council  shall  have  power,  by 
a  two-thirds  vote  of  all  its  members,  to  purchase  or  lease  such  lands 
and  to  erect  such  buildings  as  may  be  necessary  for  city  purposes.'^ 
Laws  1895,  c.  635,  tit.  6,  §  11.  So  far  as  we  are  able  to  find,  this  au- 
thority to  purchase  or  lease  land  is  subject  to  no  restriction  or  limita- 
tion, contained  in  the  charter  or  elsewhere,  except  that  a  limitation  is 
placed  upon  the  amount  of  indebtedness  which  may  be  incurred  for 
such  purpose,  and  the  amount  which  shall  burden  the  city  in  any  one 
year.  These  limitations  in  no  wise  affect  any  question  now  before  us. 
The  authority  is  granted  in  express  terms,  the  obligation  incurred  is 
within  the  limitation,  and  the  only  question  which  remains  is,  was 
the  authority  exercised  for  a  city  purpose?  The  acquirement  of  lands 
for  purposes  of  a  public  park  is  a  city  purpose.  People  v.  Kelly,  76 
N.  Y.  487.  The  health  and  comfort  of  the  inhabitants  are  subjects 
of  municipal  charge.  Hie  obligation  to  furnish  pure  air  is  the  same 
as  the  obligation  to  furnish  pure  water.  In  re  Mayor,  etc.,  of  City  of 
New  York,  99  N.  Y.  569,  585,  2  N.  E.  642.  Authority  to  discharge 
this  public  obligation  must  always  be  fairly  construed,  so  that  munic- 
ipal bodies  may  fulfill  their  functions  in  a  manner  proper  and  bene- 
ficial to  the  inhabitants  of  the  municipality.  In  construing  powers 
of  this  character,  the  courts  have  recently  indicated  a  liberal  tendency, 
in  order  that  the  welfare  of  the  citizens  may  be  subserved.  Sun 
Printing  &  Publishing  Ass'n  v.  City  of  New  York,  8  App.  Div.  230,  40 
N.  Y.  8upp.  607,  affirmed  on  appeal,  152  N.  Y.  257,  46  N.  E.  499.  It 
is  asserted,  however,  that  the  provision  of  the  charter  to  which  we 
have  called  attention  excludes  authority  to  acquire  lands  for  park 
purposes,  for  the  reason  that  the  subject-matter  is  controlled  by  the 
provisions  of  section  2  of  title  7  of  the  charter.  This  section  clearly 
has  reference  to  local  improvements  as  distinguished  from  those  af- 
fecting the  inhabitants  generally.  Its  subject  is  the  improvement  of 
streets,  public  places,  and  parks;  and  while,  undoubtedly,  a  public 
park  could  be  opened  pursuant  to  its  provisions,  the  cost  of  which 
might  be  assessed  upon  all  the  inhabitants  as  beneficial  to  them,  yet 
its  purpose  in  the  main  is  to  authorize  a  local  improvement  of  stre^gts 
and  public  places,  the  cost  of  which  is  to  be  borne  only  by  those  per- 
sons specially  benefited;  and  to  this  end  the  cost  is  required  to  be 
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levied  npon  those  only  who  receive  the  betiefLts.  We  think  that  it  in 
Ri^  wise  limits  the  general  power  to  acquire  or  lease  lands  where  the 
purpose  is  such  as  the  law  recognizes,  and  the  acquirement  is  for  the 
beRefit  of  all  the  inhabitants.  Both  powers  can  well  stand  together, 
as  neither  tends  to  the  destruction  of  the  other.  Where  the  act  af- 
fects all  the  people  equally,  a  case  is  presented  where  the  authority 
mmAer  the  general  power  is  properly  exercised,  as  it  operates  upon  all 
and  for  all.  Where  only  a  part  are  affected,  the  requirement  is  that 
only  those  persons  can  invoke  the  power  who  are  to  pay  the  cost,  as 
section  4  of  title  7  provides.  It  might  be  quite  difficult  to  frame  a  pe- 
tition under  section  4  if  the  lands  proposed  to  be  taken  for  a  public 
park  were  not  contiguous  to  any  street,  and  did  not  abut  thereon. 
And  if  the  lands  proposed  to  be  taken  laid  wholly  outside  the  cor- 
porate limits,  no  person  or  body  of  persons  could  make  such  petition, 
and  yet  ihe  right  would  exist  to  take  the  lands  if  the  conditions 
brought  the  subject-matter  within  a  city  purpose.  In  re  Mayor,  etc., 
of  City  of  New  York,  supra.  The  power  which  takes  is  in  each  case 
the  same,  and,  the  power  existing,  the  right  to  exercise  it  cannot  be 
deRied.  It  is  said  that  the  general  power  has  reference  only  to  such 
natters  as  are  usually  the  subject  of  lease,  like  a  building  for  city 
offices,  and  similar  objects.  Hie  language  used  is  not  subject  to  such 
limitation.  It  is  as  applicable  to  one  city  purpose  as  another.  The 
auUiority  is  as  broad  as  the  purpose,  and,  if  that  be  a  city  purpose, 
IhsB,  by  express  language,  It  falls  within  it.  It  is  suggested  that 
the  temporary  lease  of  a  park  or  a  street  is  foreign  to  the  scheme  of 
the  creation  of  a  permanent  public  place  which  is  contemplated  when 
a  street  or  a  park  is  established.  As  to  a  street,  there  is  much  force 
in  this  contention.  When  a  street  is  established,  it  contemplates 
the  making  of  a  way  for  passage  which  shall  be  permanent,  as  it  is 
established  for  the  reason  that  there  exists  a  necessity  for  its  use, 
which,  instead  of  growing  less,  increases  as  the  population  enlarges. 
,and  the  burden  of  use  becomes  greater.  But  yet  it  cannot  be  doubted 
that  even  as  to  a  street  circumstances  may  exist  where  it  would  be 
Jtighly  proper  to  temporarily  acquire  a  right  of  way  for  passage  while 
a  permanent  street  was  being  opened,  and  that  a  lease  of  land  to  that 
end  would  constitute  it  a  city  purpose.  As  to  public  parks,  there  is 
much  less  force  in  the  suggestion  than  as  to  a  street.  The  purpose 
ol  temporary  use  as  to  it  may  have  for  its  object  the  determination 
•f  the  question  as  to  whether  it  will  answer  the  public  need.  The 
location  of  public  parks,  where  the  object  is  to  benefit  the  whole  peo- 
ple, furnishes  many  times  a  subject  difficult  of  correct  solution.  It 
is  not  unusual  that  several  available  plots  of  ground  are  offered  from 
which  to  select,  each  one  possessing  some  advantage  not  common  to 
the  others.  We  should  think  it  quite  within  the  power  of  the  city 
to  make  a  temporary  lease  of  one  or  all,  for  the  purpose  of  determin- 
ing by  actual  test  which  one  was  the  most  attractive,  and  to  which 
the  greater  number  of  people  resorted,  and  thereby  determine  which 
l€>eatk)n  would  confer  the  greatest  benefit  upon  the  greatest  number. 
The  need  of  a  park  may  be  immediate,  and  the  necessity  of  use  urgent, 
and  yet  the  municipality  be  unable  to  purchase  for  lack  of  funds  or 
sther  reasons.     Under  such  circumstances  we  think  the  municipality 
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might  temporarily  supply  the  need.  This  saggeetion  is  not  fancif uU 
ConditiiMis  have  existed  breeding  epidemics,  where  the  necessity  for 
open  space  was  required  to  preserve  life,  and  where  fresh  air  mitigates 
the  disease.  Dense  popnlation  requires  these  breathing  places,  and 
temporary  supply  may  be  as  much  within  aa  exigency  as  the  furnish- 
ing of  water  or  proper  drainage,  or  the  abatement  of  a  nuisance. 

We  reach  the  conclusion  that  it  was  not  needful  that  express  pro- 
vision should  have  been  made  by  the  legislature  authorizing  the  ac* 
quirement  of  land  in  terms  for  a  public  park,  but  that  the  right  to 
acquire  such  land  is  a  city  purpose,  and  that  authority  existed  to  so 
acquire  it,  either  permanently  or  temporarily,  within  the  provisions 
of  the  charter.  It  is  quite  possible  to  uphold  this  lease  to  the  extent 
of  authorizing  a  recovery  for  use  and  occupation  upon  other  grounds^ 
We  do  not  And  it  necessary,  however,  to  discuss  than^  or  place  one  de- 
cision thereon.  We  conclude  that  the  execution  of  the  lease  was  a 
proper  exercise  of  power,  and  that  the  city  became  liable  to  pay  the 
rent  reserved  therein. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event     Ail  concur. 


FINELITB  V.  DORIAN  et  al. 
(Supreme  Court  Appellate  Division,  Second  Department.    March  21,  1899:) 

FrAUDULBNT  Ck)NVBTANOB~EVTDBNCB. 

A  conveyance,  by  a  debtor,  of  certain  notes  and.  the  chattel  mortgage 
securing  them,  in  payment  of  a  debt,  made  nine  months  before  Judgment 
secured  against  the  grantor,  and  at  a  time  when  such  grantor  had  money 
sufficient  to  pay  all  her  debts,  is  not  fraudulent  as  to  creditors. 

Appeal  from  trial  term. 

Actipn  by  Alexander  Finelite,  receiver  of  Julia  Dorian,,  against 
Julia  Dorian  and  othera  From  a  judgment  in  favor  of  plaintiffy  de- 
fendants appeal.     Reversed.  : 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BAETLETT, 
BATCH,  and  WOODWARD,  JJ* 

C.  F.  Swart,  for  appellants*  - 

P.  G*  Talman^  for  respondent 

• 

WOODWARD,  J.  The  complaint  in  this  action  should  have  been 
dismissed  on  the  motion  of  counsel  for  defendants  at  the  dose  of  plain- 
tifPs  evidence,  on  the  ground  that  no  conspiracy  to  defraud  the  plain- 
tiff had  been  established,  and  that  there  was  no  evidence  that  the 
defendant  Julia  Dorian  was  insolvent,  or  that  she  did  not  have  ample 
money  or  property  with  which  to  discharge  the  debt  to  the  plaintiff, 
at  the  time  of  the  transfer  of  the  notes  and  mortgage  involved  in 
the  controversy.  The  action  is  brought  by  Alexander  Finelite,  as 
receiver  of  Julia  Dorian,  in  supplementary  proceedings,  and  is  brought 
to  set  aside  a  transfer  made  to  the  defendant  William  Craig  by  the 
defendant  Julia  Dorian  of  certain  promissory  notes,  and  a  chattel 
mortgage,  which  had  been  given  to  secure  the  notes  in  question.  It 
appears  that  Julia  Dorian  had  accumulated  about  tl>500  while  em- 
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ployed  as  a  domestic^  and  that  she  conceived  the  idea  of  gcung  into 
basineas.     She  had  a  sister,  Louise  Dorian,  and  the  latter,  acting  for 
Julia,  rented  an  apartment  house,  with  a  restaurant  in  the  basement 
The  lease  was  made  in  the  name  of  Louise,  but  Julia  furnished  the 
capital,  and  it  was  alleged  and  denied  that  an  arrangement  was  made 
between  the  sisters  that  Louise  should  conduct  the  business  until 
Julia  had  been  reimbursed  the  amount  of  her  investment,  when  thej 
should  become  equal  partners.     Boon  after  engaging  in  this  ^ter* 
prise,  Julia  decided.to  abandon  her  place  as  a  domestic,  and  to  take 
charge  of  the  business  herself.     At  this  time  there  was  a  disagree- 
ment between  the  sisters,  and  it  was  compromised  by  Julia  agreeing 
to  pay  Louise  f 500.     Louise  afterwards  brought  an  action,  and  re- 
covered a  judgment  for  this  sunu     Jn  the  meantime  the  defendant 
William  Craig,  who  was  engaged  to  marry  the  defendant  Julia  Dorian, 
had  been  advancing  money  to  Julia  to  meet  the  payments  due  to  the 
lessor  of  the  property,  and  it  was  in  evidence  that  these  advancements 
aggregated  approximately  f  1,000,  though  there  was  no  strict  account 
of  the  sums,  which  had  been  loaned  to  the  defendant  Julia  Dorian. 
Subsequently  Julia  Dorian  sold  the  property  to  the  defendant  Joseph 
Avallanet,  who  gave  her  in  payment  fl-yOOO  in  money,  and  certain 
promissory  notes  aggregating  f  1,000,  and  a  chattel  mortgage  to  se- 
cure the  notea     These  notes  were  transferred  by  Julia  Dorian  to 
William  Craig,  who  had  in  the  meantime  become  her  husband,  in  pay- 
ment of  the  sums  which  he  had  advanced  to  her.     This  transfer  was 
made  about  nine  months  before  the  judgment  was  secured  against  the 
defendant  Julia  Dorian,  and  there  is  absolutely  no  evidence  to  sustain 
the  contention  of  the  plaintiff  that  this  transfer  was  made  for  the 
purpose  of  defrauding  the  plaintiff,  who  is  the  representative  of  Louise 
Dorian,  the  judgment  creditor.     The  learned  trial  court  says:    "That 
Craig  loaned  money  to  Julia  Dorian  is,  to  my  mind,  evident.     Wis 
ability  to  do  so  was  clearly  established  on  the  trial.     The  amount 
of  money  loaned  is  not  clearly  established.     It  is  not  apparent  why 
the  notes  and  the  mortgage  should  pay  the  debt  instead  of  ihe  money, 
unless  to  get  them  beyond  the  reach  of  the  claim  here  represented  by 
plaintiff.     Such,  I  think,  is  the  purpose  which  the  evidence  disclosea*' 
If  Craig  loaned  money  to  Julia  Dorian,  the  latter  has  a  dear  right 
to  reimburse  him,  and,  as  all  the  evidence  in  the  case  tends  to  estab- 
lish that  t^e  amount  loaned  approximated  f  1,000,  it  is  difQcult  to 
understand  what  difference  it  made,  so  far  as  the  plaintiff  is  concerned, 
whether  the  defendant  Julia  Dorian  paid  the  defendant  Craig  in  money 
or  in  notes.     The  money  was  as  much  in  reach  of  the  judgment  credit- 
or as  the  notes,  and  the  defendant  Julia  Dorian  having,  at  the  time  of 
the  transfer,  the  money  necessary  to  meet  this  obligation,  the  plain- 
tiff would  not  be  able  to  establish  fraud  if  the  notes  were  transferred 
absolutely  without  consideration,  without  some  evidence  outside  of 
this  fact,     "An  existing  indebtedness  alone,"  say  the  court  in  the 
case  of  Carr  v.  Breese,  81  N.  Y.  584,  "does  not  render  a  voluntary  con- 
veyance absolutely  fraudulent  and  void  as  against  creditors,  unless 
there  is  an  intent  to  defraud.     Van  Wyck  v.  Seward,  6  Paige,  62. 
This  is  especially  the  case  when  it  is  shown  that  the  residue  of  the 
property  was  amply  sufficient  to  pay  all  debts."    In  the  case  at 


Digitized  by  VjOOQIC 


Sup.  Ct.)  IN    RE    RHOADES.  917 

bar  there  was  absolutely  no  evidence  of  an  intent  to  defraud,  while  it 
is  dear  from  the  evidence  that  the  defendant  Dorian  had,  at  the  time 
<tf  the  transfer,  sufficient  funds  to  meet  all  her  liabilities,  so  far  as 
they  were  apparent,  or  so  far  as  they  have  since  been  established. 
To  hold,  under  such  circumstances^  that  the  defendants  liave  been 
guilty  of  fraud  vitiating  the  transfer,  is  to  invade  the  realm  of  specu- 
lation, and  to  raise  presumptions  of  fraud,  where  the  policy  of  the  law 
demands  that  they  shall  be  proved.  Bank  v.  Mead,  92  N.  Y.  637; 
TYuesdell  v.  Sarles,  104  N.  Y.  164,  167, 10  N.  E.  139;  Kain  v.  Larkin, 
131  N.  Y.  300,  307,  30  N.  E.  105.  The  Truesdell  Case  is  directly  in 
point  on  the  case  at  bar,  and  is  alone  a  sufficient  authority  for  re> 
versing  -the  Judgment. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  final  award  of  costs.    All  concur* 


In  re  RHOADES  et  al. 

In  re  WHEELWRIGHT'S  ESTATE. 

^Supreme  Oourt,  Appellate  Division,  Second  Department    March  21,  1809.) 

WlLLS--C0N8TBUCn0K. 

Testator  gave  his  widow  the  use  of  certain  personalty,  with  the  income 
from  one-third  of  his  estate,  the  other  two-thirds  going  to  his  fire  chil- 
dren. On  her  death,  the  property  was  to  be  divided  into  fifths,  each 
son  and  daughter  talcing  the  use  of  one-fifth,  with  remainders  over  to 
the  issue  of  each.  On  the  death  of  any  one  child  without  issue,  the  one- 
fifth  was  to  revert  "to  my  next  of  kin/'  The  will  also  provided  that 
the  next  of  kin  should  mean  "such  persons  as  shall  be  heirs  or  next  of 
kin  at  the  time  of  my  death,  as  if  I  had  died  intesUte."  Hdd,  that  the 
heirs  and  legal  representatives  of  a  predeceased  child  should,  as  well  as 
testator's  living  children,  share  in  the  estate  held  in  trust  of  a  child 
dying  without  issue,  and  not  that  in  which  it  was  a  life  beneficiary. 

Appeal  from  surrogate's  court,  New  York  county. 

Proceedings  in  the  matter  of  the  judicial  settlement  of  the  account 
of  John  H.  Bhoades  and  others,  trustees  under  the  will  of  Benjamin  F. 
Wheelwright,  for  the  benefit  of  Benjamin  P.  Wheelwright,  2d.  From 
the  judgment  (54  N.  Y.  Supp.  301),  Elizabeth  G.  Wheelwright,  in  her 
own  behalf  and  as  trustee,  and  certain  other  heirs,  appeal.     Affirmed. 

Argued  before  GOODBICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HAOXDH,  and  WOODWABD,  JJ. 

John  B.  Pine,  for  appellant  Wheelwright. 
Frank  D.  Sturges,  for  appellants  Butterfield  and  Qoffe. 
Edward  W.  Sheldon,  for  respondents  Bhoades,   Chisholm,  and 
Bhoades,  Jr.      * 
Joseph  H.  Gray,  for  respondents  accounting  trustees. 

WOODWABD,  J.  The  learned  surrogate,  in  our  opinion,  has  cor* 
rectlj  disposed  of  the  questions  involved  in  the  proceeding  brought 
here  for  review.  The  questions  are  those  of  the  construction  of  the 
will  of  the  late  Benjamin  F.  Wheelwright,  dated  Jane  25,  1873,  and 
^admitted  to  {nrobate  by  the  surrogate  of  New  Yoric  county,  October 
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21,  1875.  The  testator  by  his  wQl  gave  his  widow  the  use  of  a  house 
for  life,  and  left  the  residue  of  his  estate,  after  the  pa jment  of  certain 
legacies,  to  trustees,  to  hold  during  the  life  of  the  widow,  paying  one- 
third  of  the  income  to  her,  and  the  remaining  two-thirds  to  the  tes- 
tator's children.  By  the  ninth  clause  of  this  will,  the  testator  di- 
rects that,  after  the  death  of  his  wife,  a  division  of  his  property,  real 
and  personal,  shall  be  made,  and  that  each  child  shall  have  the  income 
of  certain  parcels  of  real  estate  for  life,  and,  upon  his  or  her  death, 
he  gives  such  real  estate  to  the  issue  of  such  child,  if  he  or  she  leave 
any,  and,  ^if  he  (or  she)  die  without  issue,  said  premises  shall  revert 
to  my  iieirs.''  The  provision  made  for  Benjamin  F.  Whedwright,  2d, 
which  is  in  substance  the  same  as  the  others,  and  which  is  the  matter 
directly  involved,  reads  as  follows: 

"I  give  and  devise  to  my  son  Benjamin  F.  Wheelwright,  daring  hi^  natural 
life,  the  income  and  rents  of  my  two  stores  now  known  as  Nos.  three  and 
five  Cedar  street,  in  the  city  of  New  York,  and  after  his  death  I  give  the 
said  two  stores  and  lots  to  his  issue,  if  he  leave  any;  if  he  die  without  issue, 
said  premises  shall  revert  to  my  heirs." 

By  the  tenth  clause  it  is  provided  that: 

"After  providing  for  aU  the  foregoing  bequests^  and  on  the  death  of  my 
wUe,:the  rest  of  my  real  and  personal  estate,  including  all  charges  against 
any  or  aU  of  my  children  upon  my  books,  shall  be  appraised  by  my  ex- 
ecutors, and  all  credits  upon  my  books  to  any  of  my  children  also  included, 
shall  be  divided  by  my  executors  Into  live  equal  shares.  Said  shares  shaU 
be  retained  in  the  hands  of  my  executors  In  trust  for  my  sons  Washington 
and  Benjamin,  and  my  daughters  Annie,  Caroline,  and  Elizabeth,  respective, 
share  and  share  alike,  in  severalty;  the  said  executors  and  trustees  to  apply 
the  income  of  said  shares,  respectively,  to  the  sole  uf^e  and  benefit  of  my  said 
sons  and  daughters,  respectively,  each  as  to  his  or  her  share,  for  the  term  of 
his  or  her  natural  life,  and,  on  the  decease  of  either  of  them,  to  pay  his  or  her 
share  to  his  or  her  issue,  and,  in  default  of  issue,  his  or  her  share  shaU  re- 
vert to  my  next  of  kin.** 

By  the  next  clause  it  is  provided  that: 

"Where  property  Is  above  directed,  in  certain  cases,  to  revert  to  my  next 
of  kin  or  heh»,.I  mean  such  persons  as  shall  be  heirs  or  next  of  kin  at  the  time 
of  my  death,  as  If  I  had  died  intestate." 

If  we  apply  the  rule  that  wills  are  to  be  construed  according  to  the 
intent  of  the  makers,  there  can  be  no  reasonable  doubt  that  Benjamin 
P.  Wheelwright  disposed  of  his  property  in  accord  with  the  construc- 
tion placed  upon  the  will  by  the  learned  surrogate.  During  the  life- 
time of  his  widow,  she  was  given  the  use  of  a  certain  house,  the  furni- 
ture and  fixtures,  together  with  the  income  from  one-third  of  his  es- 
tate, the  other  two-thirds  going  to  his  tve  childrea  After  her  death, 
the  property  was  to  be  divided  into  fifths,  each  son  and  daughter  tak- 
ing the  use  and  benefits  of  one-fifth,  with  remainders  over  to  the 
issue  of  each.  In  the  event  of  the  death  of  any  one  of  the  five  chil- 
dren without  issue,  then  the  one-fifth  which  would  have  descended  to 
the  issue  of  such  child  was  to  revert  to  **my  next  of  kin";  and,  to  make 
certain  just  who  was  intended,  the  testator  says  that,  **where  property 
is  above  directed  in  certain  cases  to  revert  to  my  next  of  kin  or  heirs, 
I  mean  such  persons  as  shall  be  heirs  or  next  of  kin  at  the  time  of  my 
death,  as  if  I  had  died  intestate."  Clearly,  there  can  be  no  grounds 
for  the  court  to  construe  this  language.  It  furnishes  .its  own  con- 
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stniction,  and  plainly  evidences  the  intention  of  the  testator  to  give 
each  of  the  five  branches  of  his  family  an  equal  allowance,  and,  im^ 
the  event  of  the  failure  of  any  branch  of  his  family,  the  property  de- 
signed for  this  branch  was  to  "revert  to  my  next  of  kin";  being  such 
"persons  as  diall  be  heirs  or  next  of  kin  at  the  time  of  my  death,  as 
if  I  had  died  intestate." 

Benjamin  P.  Wheelwright,  2d,  died  without  issue,  and  the  question 
before  the  surrogate  was  whether  the  one-fifth  portion  of  the  trust 
ei^tate  was  to  revert  to  the  next  of  kin  of  the  testator  who  were  such 
at  the  time  of  his  death,  or  whether  it  fell  to  those  who  survived  out 
af  the  five  brothers  and  sisters.  The  appellant  Elizab<Bth  G.  Wheel- 
wright contends  that  the  share  of  her  brother,  who  died  without  leav- 
ing issue,  belongs  to  herself  and  her  sister  Caroline  M.  Child,  who  are 
the  sole  survivors^  but,  if  this  is  admitted,  then  the  children  of  the 
other  brother  and  sisters  who  died  leaving  issue  are  deprived  of  their 
share  of  the  reversion,  and  the  care  which  the  testator  took  to  make 
an  equitable  distribution  forbids  that  we  should  permit  such  a  con- 
struction to  be  placed  npon  his  will. 

.  .The  case  of  Paget  v.  Melcher,  156  N.  Y.  399,  51  N,  E.  24,  relied 
lipon  by  this  appellant,  is  not  in  point.     In  that  case  the  court  say: 

"Upon  referring  to  the  deed,  it  wlU  be  observed  that  there  is  no  provision 
in.  which  the  estate  is  granted  to  the  children  of  Paran  Stevens.  It  onlj 
contlUns  a  direction  to  the  trustee  to  convey  the  premises  to  the  children  or 
tbehr  descendants,  npon  the  termination  of  the  lives  of  the  persons  for  who9(« 
beqefit  the  trust  was  created.  XJpon  the  happening  of  that  event,  the  trustee 
is  directed  to  convey  the  premises  to  the  children  in  fee,  the  Issue  of  any  child 
who  shall  have  died  leaving  is9ue  at  the  death  of  the  survivor  of  Paran  and 
Marietta  to  take  the  same  share  the  parent  would  if  living.  Had  the  pro- 
visions of  the  deed  stopped  at  this  point,  there  might  possibly  be  found  som^ 
ground  for  the  contention  that  a  vested  remainder  was  intended,  notwith- 
standing the  absence  of  a  provision  expressly  gri'a-ntlng  the  estate  to  the  chil- 
dren; but  that  which'  follows  we  regard  as  decisive  against  that  contention, 
*and,  in  default  of  issue  of  the  said  Paran  living  at  the  time  of  decease  of 
the.  survivor  of  the  s$iid  Paran  and  Marietta,  then  to  convey  the  same  to  the 
heirs  at  law  of  the^  said  Paran  Stevens.'  Here  we  have  an  express  provision 
in  the  deed  disposing  of  the  fee  to  the  heirs  at  law  of  Paran  Stevens,  In  case 
none  of  his  children  or  of  their  issue  survive  himself  and  his  wife.  If  each 
of  his  children  took  a  vested  remainder  in  one-third  of  the  real  estate,  as  is 
contended,  then  such  estate  would  have  been  descendible  and  devisable,  and, 
upon  the  death  of  a  child,  it  would  pass  under  his  will,  or,  in  default  thereof, 
descend  to  his  heirs  at  law.  It  could  not  pass  to  the  heirs  at  law  of  Paran 
Stevens." 

There  is  in  this  no  parallel  to  the  case  at  bar,  where  the  testator 
provided  for  the  reversion  of  the  trust  estate  to  his  next  of  kin  on 
the  death  of  any  on^  of  his  children  without  issue.  In  other  words, 
the  rights  of  all  of  the  parties  under  the  will  vested  at  the  death  of  the 
testator.  They  had  certain  rights  in  the  estate,  contingent  on  the 
happening  of  certain  events,  and  when  those  events  transpired  the 
property  passed  to  the  several  parties  by  virtue  of  the  will,  and  there 
is  no  doubt  of  the  right  of  any  of  the  next  of  kin  to  dispose  of  their 
interests  by  will.  By  the  provisions  of  the  Revised  Statutes,  "future 
eistates  are  either  vested  or  contingent.  They  are  vested,  when  thec^ 
is  a  person  in  being,  who  would  have  an  immediate  right  to  the  posses- 
sion of  the  lands,  upon  the  ceasing  of  the  intermediate  or  pr^^ent 
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estate.  They  are  contingent,  whilst  the  i>er800  to  ^liiom,  op  the 
event  upon  which  they  are  limited  to  take  effect,  remains  uncertain." 
1  Rev.  St.  p.  723,  §  13.  On  the  death  of  the  testator,  there  were  five 
persons  in  being  who  were  entitled  to  immediate  possession  of  the 
property  of  the  testator  on  the  death  of  testator's  wife.  Their  in- 
terests in  the  estate  were,  therefore,  vested.  They  were  entitled  to 
everything  which  the  will  conveyed  to  them,  including  the  right  to  in- 
herit such  portions  of  the  estate  as  should  revert  to  the  testator's 
next  of  kin  by  reason  of  the  death,  without  issue,  of  any  one  of  the 
persons  mentioned  in  the  will.  This  is  recognized  in  the  case  of 
Paget  V.  Melcher,  supra,  where  the  court  say:    . 

"If  It  [the  property]  belonged  to  the  chUdren  of  Paran  Stevens,  subject  only 
to  the  life  use  of  their  mother,  or,  if  their  Interest  in  the  estate  had  vested, 
then  upon  their  death  it  would  go  to  their  legatees,  or,  in  default  of  a  will, 
to  their  next  of  kin.  It  could  not  possibly  go  to  the  residuary  legatees  named 
in  the  will  of  their  father.  It  Is  therefore  apparent  that  the  concluding  clause 
of  the  wIU  of  the  father,  providing  that,  if  no  descendants  of  his  survive  his 
wife,  the  property  shall  belong  and  be  delivered  over  by  his  executors  to  the 
persons  named  by  him,  of  necessity  shows  that  he  did  not  intend  that  his 
ehildren  should  have  such  a  vested  interest  in  the  property  during  the  Ufe- 
time  of  his  wife  as  to  moke  it  pass  under  their  wills  or  go  to  thehr  next  of 
kin."     ' 

It  is  not  necessary  to  give  any  further  consideration  to  the  aiq[^eal 
of  the  grandchildren  of  the  testator,  who  contend  that  Benjamin  P. 
Wheelwright,  2d,  is  not  entitled  to  be  considered  among  those  who  are 
entitled  to  share  in  the  residuary  estate.  The  will  clearly  designates 
the  next  of  kin  who  shall  be  such  at  the  time  of  his  death  as  those 
who  shall  take  in  the  event  of  the  death  of  any  of  his  children  without 
issue,  and  this  court  has  no  authority  to  make  a  new  or  a  different 
will  from  that  made  by  the  testator.  The  estate  of  Benjamin  F. 
Wheelwright,  2d,  is  clearly  entitled  to  share  in  the  reversion.  &nith 
V.  AUen,  32  App.  Div.  383,  53  N.  Y.  Supp.  114. 

The  decree  of  the  surrogate  should  be  affirmed,  with  costs  to  the 
respondent  trustees,  to  be  paid  out  of  the  estate*     All  concur. 


(25  Misc.  Rep.  788.) 

WEINBERG  V.  PRANK. 

(Supreme  Court,  Appellate  Term.    January  23,  1890.) 

APFEATi— SUBBBQUBNT  PrOCBBDIIYGB  BbIjOW— ReVBKSAL — EfFBCT. 

The  reversal  of  an  order  setting  aside  defendant's  default  nullifies  a 
judgment  for  defendant  rendered  Intermediate  tbe  appeal  from  the  order 
and  the  reversal  thereof. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dis- 
trict. 

Action  by  Julius  Weinberg  against  William  Frank.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDERSLEEVE  and  GIE- 
6ERICH,  JJ. 

Abraham  B.  Schleimer,  for  appellant 
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PEE  CURIAM.  The  proceedings  returned  by  the  justice  tooK 
place  after  the  order  was  made  setting  aside  defendant's  default,  but 
before  that  order  had  been  reversed  by  this  court.  Upon  the  re- 
versal of  the  order,  all  of  the  proceedings  which  had  been  taken 
thereunder  before  the  appeal  was  determined  fell  with  it.  It  foHows 
that  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 


SCHRBYBR  v.  SAUNDERS  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  21,  1890.) 

I.    SUBHOGATION  TO  RiGHTS  OF  MORTOAOBE — OwiSER  OP  EQUrTT  OF  REDEMPTION. 

The  owner  of  the  equity  of  red^hptlon  of  property  subject  to  a  first 
ana  a  second  mortgage,  neither  of  which  be  has  personally  assumed,  Is 
not  entitled  to  be  subrogated,  as  against  the  second,  to  the  lien  of  the 
first,  to  the  extent  of  payments  made  thereon  by  him. 

18l  Same—Second  Mortgage. 

The  owner  of  the  equity  of  redemption  of  property  subject  to  mort- 
gages is  not,  on  a  foreclosure  of  the  second  mortgage,  entitled  to  share 
pro  rata  Ui  the  proceeds  of  the  sale  to  the  extent  of  payments  made  by 
him  on  it 

Appeal  from  special  term.  Kings  county. 

Action  by  John  Schreyer  against  Thorndike  Saunders,  impleaded 
with  othersL  Judgment  for  plaintiff,  and  defendant  Saunders  appeals. 
Affirmed  without  opinion.  56  N.  Y.  Supp.  1116.  Heard  on  motion 
for  reargument.     Denied. 

Argued  before  GOODRICH,  P.  J.,  and  OtJLLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Thorndike  Saunders,  in  pro.  per. 
B.  Thompson  Beach,  for  respondent* 

PER  CURIAM.  This  action  is  to  foreclose  a  second  mortgage, 
originally  for  the  sum  of  f 2,250.  The  premises  were  subject  to  a 
first  mortgage  to  the  Mutual  Life  Insurance  Company  for  the  sum  of 
96,750.  The  appellant  was  the  owner  of  the  equity  of  redemption^ 
but  had  not  personally  assumed  payment  of  the  mortgages.  Before 
the  institution  of  this  action,  he  had  been  compelled  to  pay,  on  the  de- 
mand of  the  mortgagees,  f  750  on  the  first  or  Mutual  life  Insurance 
Company  mortgage,  and  f  300  on  the  mortgage  in  suit  The  plaintiff 
seeks  to  recover  only  the  balance  of  f  1,950  due  on  his  mortgage.  The 
appellant  answered,  setting  forth  the  payments  made  by  him  on  the 
two  mortgages  already  recited,  and  claimed  that  he  was  entitled  to  be 
first  repaid  out  of  the  proceeds  of  sale  the  amount  paid  by  him  on  the 
first  mortgage,  and  that  he  was  entitled  to  share  proportionately  with 
the  plaintiff  out  of  such  proceeds  for  the  amount  he  had  paid  on  the 
mortgage  in  suit.  The  whole  question,  therefore,  presented  by  this 
appeal,  is  whether  the  owner  of  an  equity  of  redemption,  whose  prop- 
erty is  subject  to  mortgages  which  he  has  not  personally  assumed,  is 
entitled  to  subrogation  as  to  payments  made  by  him  on  account  of  such 
mortgages. 
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The  appellant's  claiin  is  certainly  a  novel  one  in  this  state,  and,  if 
sustained,  will  work  a  great  change  in  the  methods  of  maUng  loanfr 
on  the  security  of  real  property.  It  is  neither  necessary  nw  profit- 
able to  review  at  length  the  growth  of  the  doctrine  of  subrogation, 
or  refer  to  the  cases  in  which  subrogation  has  been  granted.^  *Tn 
general,  it  may  be  said  that,  to  entitle  one  to  invoke  the  equitable 
right  of  subrogation,  he  must  either  occupy  the  position  of  a  surety 
of  the  debt,  or  must  have  made  the  payment  under  an  agreement  with 
the  debtor  or  the  creditor  that  he  should  receive  and  hold  an  assign- 
ment of  the  debt  as  security,  or  he  must  stand  in  such  a  relation  to 
the  mortgaged  premises  that  his  interest  cannot  otherwise  be  ade- 
quately protected."  Jones,  Mortg.  §  874;  Pom.  Eq.  Jur.  §  1211;  Arnold 
V.  Green,  116  N.  Y.  566,  23  N.  E.  1.  The  defendant's  case,  if  it  comes 
within  the  rule  at  all,  falls  within  the  third  class,  of  one  standing 
**in  such  a  relation  to  the  mortgaged  premises  that  his  interest  t^an- 
hot  otherwise  be  adequately  protected."  To  determine  whether  the 
appellant's  interest  cannot  be  adequately  protected  otherwise  than 
by  subrogation,  it  is  necessary,  in  the  first  place,  to  ascertain  what 
the  appellant's  rights  and  interests  were.  The  foundation  of  his 
contention  is  that,  as  he  is  not  personally  responsible  for  the  debt, 
his  position  as  owner  of  the  equity  of  redemption  is  substaintially 
analogous  to  that  of  mortgagees  of  the  premises  or  other  lienors. 
The  correctness  of  this  proposition  we  wholly  deny.  The  land  was 
doubtless  the  primaiy  resource  for  the  payment  of  the  mortgages, 
and  is  often  said  to  be  the  principal  debtor.  But  land  cannot  pav 
money.  The  debt  must  be  paid,  either  by  the  owner  of  the  land,  or 
by  one  who  seeks  to  become  the  owner,  such  as  a  purchaser  on  fore- 
closure. Therefore,  while  the  appellant  was  not  personally  respon- 
sible for  the  debt,  beyond  the  land,  still  to  that  extent  it  was  his 
debt,  because  it  was  charged  on  his  property;  and,  to  retain  the 
property,  he  must  discharge  the  incumbrances  upon  it.  Therefore, 
as  to  any  payments  made  by  him  on  account  of  the  mortgages,  it 
must  be  considered  either  that  the  appellant  paid  a  debt  which  was 
hit  own,  in  the  sense  I  have  stated,  or  that  the  land  paid  its  debt: 
for  the  only  way  the  land  can  pay  the  debt  is  by  its  owner  paying  the 
debt  for  it.  It  is  the  settled  rule  that,  where  the  principal  debtor 
pays  his  own  debt,  there  can  be  no  right  of  subrogation.  In  Pease 
V.  Egan,  131  N.  Y.  262,  30  N.  E.  102,  the  plaintiff's  testator  had  dis- 
charged a  mortgage  on  real  estate  devised  to  her  upon  the  death  of 
the  devisor's  widow  and  the  attainment  by  his  youngest  child  of  the 
age  of  21  years.  Plaintiff's  testator  died  before  the  period  named, 
and  the  devise  never  vested.  It  was  held  that  her  estate  was  en- 
titled to  subrogation  of  the  mortgage  she  had  paid  off.  But  the 
ground  on  which  this  deeidion  proceeded  was  that  the  devise  was 
contingent,  not  vested,  and  that,  the  mortgage  becoming  due  before 
her  title  became  absolute,  she  could  not  be  put  to  the  alternative  of, 
on  the  one  hand,  suffering  the  subject  of  the  devise  to  be  swept  away, 
or,  on  the  other,  losing  the  amount  she  might  pay  in  satisfaction  of 
the  mortgage  in  case  she  failed  to  live  until  the  devise  became  in- 
defeasible. The  dilemmiBi  in  which  the -devisee  was  placed,  the  ex- 
istence of  the  contingency  which  might  devest  her  title,  created  the 
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eqpity  which  subrogated  her  to  the  mortgage.  But  there  was  noth- 
ing of  the  kind  in  this  case.  The  title  ot  the  appellant  to  the  prop- 
erty was  absolute,  and  he  had  no  equity  to  be  protected  by  subroga- 
tion; 

The  appellant  and  the  plaintiff  are  not  the  only  parties  interei^ted 
in  the  question  before  us.  Just  so  far  as  the  security  for  the  plain- 
tilTB  mortgage  is  impaired  by  letting  in  the  payment  on  the  first 
mortgage  as  a  prior  lien,  and  permitting  the  payment  on  the  mort- 
gage .in  suit  to  share  in  the  proceeds  of  sale,  so  far  is  the  liability  of 
tht  original  mortgagor  and  bondsman  for  any  deficiency,  increased. 
If  ^he  claim  of  the  appellant  is  to  prevail,  I' do  not  see  why,  even  in 
case  he  paid  ofF  both  mortgages,  he  would  not  be  able  to  keep  them 
aliV^  as  personal  claims  against  the  mortgagors.  The  doctrine  is 
laic^  down  in  Sheld.  Subr.  §  26,  that  a  purchaser  of  lands  subject  to 
a  mortgage,  but  not  assumed  by  him,  "cannot,  upon  paying  off  the 
mortgage  debt,  have  the  mortgage  assigned  to  himself,  and  avait 
hfihBelf  of  it  against  his  grantor,  the  original  mortgagor,  unless  for 
special  reasona"  Atherton  v.  Toney,  43  Ind.  211;  Eaton  v.  Geoi^e, 
2  N.  H.  300;  Bier  v.  Smithy  25  W.  Va.  830.  This  is  precisely  what 
the  defendant  is  attempting  to  accomplish  in  this  case,  though,  not 
to  the  whole  extent  of  the  mortgages.  It  has  been  universally  as- 
sumed by  conveyancers  that  payments  made  on  the  principal  of  a 
mortgage,  where  none  of  the  mortgaged  property  was  released,  in- 
creased the  security  for  the  debt.  If,  in  case  of  subsequent  fore- 
closure, such  payments  are  to  share  in  the  proceeds  of  the  sale  with 
the  unpaid  part  of  the  mortgage  debt,  there  will  have  to  be  a  revo- 
lution in  the  practice  of  making  loans  on  mortgage.  We  appre- 
hend that  the  appellant's  claim  in  this  respect  needs  no  discussion. 

The  motion  for  a  reacgument  should  be  denied^ 


m  Miflc.  Bep.  128.) 

BROWN  V.  GBORGI  et  al. 

(Supreme  Court,  AppeUate  Term.    January  30,   1899.) 

1  Appeal— Decibiohs  Reyibwable— Discretion— Discoveht. 

An  order  for  Inspection  and  discoTery  Is  discretionary,  and  hence  Is 
not  appealable,  unless  tbe  record  discloses  a  total  absence  of  grounds 
<m  which  discretion  could  proceed. 
&  Same— Orders  Affeotino  Substantial  Rights. 

Where  an  order  directs  that  the  answer  be  stricken  out  unless  de- 
fendants comply  with  a  prior  order  for  discovery  within  two  days,  It 
^oes  not  affect  a  substantial  eight,  and  therefore  is  not  appealable. 
&  ^AJfE— £x  Parte  Orders. 

Where  an  order  striking  out  an  answer  for  failure  to^  comply  with  an 
order  for  dlscoyery  is  granted  ex  parte,  and  no  order  denying  a  motion 
to  vacate  it  is  made,  it  Is  not  ai^alable. 

4  Discovert— G(rqund9—£Ivij>encb. 

Where  a  verified  petition  for  discovery  shows  that  a  lease  on  which 
the  action  is  founded  was  executed  In  duplicate,  and*  that,  whSe  plaintiff 
ii  unable  to  find  his  own  copy»  defendants  are  In  possesaion  ef  theirs* 
an  inspection  of  which  is  necessary  to  prepare  an  amended  complaint 
since  the  terms  of  tbe  instrument  aJleged  are  disputed,  though  defendants 
deny  possessidn.  It  Is  gronnd  fbr  an  order  of  discovery  in  aid  of  an 
amended  complaint,  under  Gen.  Rules  Prac.  14,  subd.  1,  providing  that 
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such  an  appUcation  may  be  made  by  plaintiff  to  compel  discovery  of 
documents  in  defendant's  possession  or  control,  which  may  be  necessary 
to  enable  him  to  frame  his  complaint 

fi.  Bake— Notice— Service— Waiver— Discretion. 

The  fact  that  service  of  an  order  to  strike  out  an  answer  unless  4s- 
fendsnts  comply  with  an  ord^r  for  discovery  is  made  on  defendants'  at- 
torney, and  not  on  them  personally,  does  not  deprive  the  court  of  power, 
under  Code  Civ.  Proc.  |  808,  to  strike  out  the  answer  for  their  failwe, 
where  they  appear  on  the  motion,  and  contest  the  matter  on  the  merits. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  William  L.  Brown  against  William  Oeorgi  and  others. 
The  general  term  of  the  city  court  of  New  York  affirmed  an  order 
for  inspection  and  discovery,  an  order  directing  the  striking  oat  of 
defendants'  answers  unless  the  prior  order  for  discovery  be  com- 
plied with  within  two  days,  and  an  order  striking  out  such  answers 
and  for  judgment  (56  N.  Y.  Supp.  851),  and  defendants  appeal.  Dis- 
missed. 

Argued  before  BEEKMAN,  P.  J.,  and  OILDEBSLEEVE  and  aOt 
GERICH,  JJ. 

C.  F.  Swart,  for  appellant  Isabella  Georgi. 
H.  A.  Vieu,  for  appellant  William  Oeorgi. 
William  J.  Walsh,  for  respondent. 

OIE6EBICH,  J.  The  order  for  inspection  and  discovery  wbb,  ib 
its  nature,  a  discretionary  order;  hence  it  was  not  appealable  to 
this  court,  unless  the  record  should  disclose  a  total  absence  of  grounds 
upon  which  discretion  could  proceed.  Allen  v.  Meyer,  73  N.  Y.  1; 
Kreizer  v.  Allaire,  16  Misc.  Rep.  6,  37  N.  Y.  Supp.  687.  Hare  the 
court  below  could  have  been  led  to  believe,  by  the  verified  petitioD, 
that  the  lease  upon  which  the  action  was  foiyided  had  been  executed 
In  duplicate,  and  that,  while  the  plaintiff  was  unable  to  find  his  own 
copy,  the  defendants  were  in  possession  of  one  themselves,  an  inspec- 
tion of  which  was  necessary  for  the  jHreparation  of  an  amended  con- 
plaint,  since  the  terms  of  the  instrument  were  disputed.  The  mat- 
ter did  not  necessarily  involve  a  mere  search  of  the  defendants'  evi- 
dence, for  the  lease  was  the  foundation  of  the  plaintifTs  case,  and 
the  discovery  was  sought  to  avoid  a  variance  from  the  proof,  which 
the  complaint  might  well  present  if  drawn  merely  upon  recollection 
of  the  contract.  That  such  a  variance  would  result  was  su^^ested 
by  the  denial  inta*posed  to  the  original  complaint,  and,  therefore, 
reason  for  the  discovery  in  aid  of  the  amended  complaint  is  fouad. 
Bule  14,  subd.  1,  Gen.  Bules  Prac. 

The  bare  denial  of  the  defendants  that  they  had  possession  of  the 
pai)er  was  not  of  a  nature  necessarily  to  commend  itself  to  the  court 
below  as  conclusive  in  fact  (Hepburn  v.  Archer,  20  Hun,  535;  Man- 
ufacturing C3o.  V.  Venner,  86  Hun,  42,  33  N.  Y.  Supp.  287),  and  ac- 
cordingly we  cannot  say  that  there  was  no  room  for  the  exercise  of 
discretion  in  the  plaintiff's  favor.  Therefore  the  order  was  not  ap- 
pealable, and,  indeed,  the  right  to  an  aiq)eal  in  such  a  case  has  heca 
denied,  absolutdy,  from  the  mere  nature  of  the  order,  irrespective  of 
the  facts.  Clyde  v.  Sogers,  87  N.  Y.  625;  Finlay  v.  Chapman,  llfl 
N.  Y.  404,  2?  N.  E.  740. 
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The  order  directing  that  the  defendants'  answer  be  stricken  out 
upon  their  failure  to  comply  with  the  order  for  discovery  was  fully 
within  the  power  of  the  court  below  to  make  (Code  Civ.  Proc.  §  808), 
and  the  fact  that  service  of  this  original  order  was  made  upon  their 
attorney,  rather  than  upon  them  personally,  did  not  deprive  the  court 
of  that  power,  since  they  appeared  upon  the  motion  to  strike  out  the 
answers,  and  contested  the  matter  upon  the  merits.  Doubtless  the 
court  could  have  comi)elled  the  plaintiff  to  make  personal  service 
of  the  order  before  entertaining  the  motion  thus  to  punish  the  de- 
fendants, this  being  the  usual  practice;  but  the  power  of  the  court 
waB  not  limited  to  a  strict  regard  for  that  practice,  where  the  parties 
were  actually  before  it,  and  were  fully  apprised  of  the  nature  of  the 
proceeding.  Hart  v.  Johnson,  43  Hun,  505.  Personal  service  was 
not  required  by  the  statute  in  this  case,  and  the  question  of  suffi- 
ciency of  notice  to  justify  the  order  was  one  which  addressed  itsdf 
to  the  court's  discretion.  Moreover,  this  order  did  not  affect  a 
Babstantial  right,  since  its  operation  did  not  extend  to  the  striking 
out  of  the  answers,  but  left  the  mattel*  in  the  alternative,  subject  to 
the  further  action  of  the  court.  Brinkley  v.  Brinkley,  47  N.  Y.  40. 
Therefore  no  appeal  lies. 

Nor  can  we  entertain  the  appeal  from  the  affirmance  of  the  order 
which  finally  directed  that  the  answers  be  stricken  out,  which  ap- 
peal, indeed,  according  to  the  appellants'  position,  is  directed  only 
to  the  provision  for  motion  costs,  since  the  order  was  granted  ex 
parte,  and  no  order  denying  a  motion  to  vacate  it  is  before  us,  or  was 
before  the  general  term.  In  re  Dunn  (Sup.)  14  N.  Y.  Supp.  14.  And 
see  In  re  Peekamose  Pishing  Club's  Trustees,  B  App.  Div.  283,  39  N. 
Y.  Supp.  124. 

The  appeals  must,  therefore,  be  dismissed,  with  costs.    All  concur. 


In  re  O'BRIEN. 

(Supreme  Gonrt,  Appellate  Division,  Fourth  Department.    March  22,  1890.) 

L  Wills— Debts— Charge  on  Realty. 

Under  a  will  devising  all  the  property,  after  the  payment  of  all  his 
debts,  to  testator's  wife  as  long  as  she  should  remain  his  widow,  and 
further  providing  that  on  her  remarriage  the  property  should  go  to  tes- 
tator's children,  the  debts  of  the  estate  were  not  made  a  charge  on  ihe 
realty  on  the  insufQciency  of  the  personalty  to  pay  the  same. 

L  Executrix- Patmeitt  of  Debts— Rkco very  from  Estate. 

Where  an  executrix,  who  was  also  the  widow  of  testator,  and  to  whom 
aU  his  property  had  been  devised  for  her  own  use,  and  ultimately  for  that 
of  her  children,  paid  the  debts  and  funeral  expenses  of  testator,  she  had 
the  right  to  enforce  a  lien  for  such  debts  against  the  realty  of  testator 
where  the  personalty  was  Insufficient  to  pay  the  same,  though  she  failed 
to  procure  the  assignment  of  such  debts  to  her. 

S.  Sake- Subrogation. 

Where  an  executrix  pays  the  debts  and  funeral  expenses  of  testator,, 
the  personalty  being  insufficient  for  that  purpose,  she  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  original  creditors,  though  she  tools  no  assign- 
ment  of  their  claims. 

Appeal  from  surrogate's  court,  Wayne  county. 
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In  the  matter  of  the  application  of  ESi^abeth  S.  O'Brien,  ereeotrix 
of  Edward  J.  Dwyer,  deceased,  for  the  disposition  of  the  real  prop- 
erty of  the  decedent  for  the  payment  of  his  debts  and  funeral  ex- 
penses. From  a  decree  adjudging  that  said  executrix  has  a  valid  lien 
against  the  estate  of  the  decedent,  and  directing  sale  of  the  estate 
for  the  payment  thereof ,  one  of  the  heirs  appeals.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  McUBN- 
NAN,  and  SPRING,  JJ. 

C.  P.  Williams,  for  appellant. 
Thad.  Collins,  Jr.,  for  respondent. 

McLENNAN,  J.  This  proceeding  was  commenced  by  the  presenta- 
tion of  the  petition  of  Elizabeth  S.  O'Brien,  upon  proper  notice,  to  the 
surrogate  of  Wayne  county,  which  petition  was  dated  on  the  10th 
day  of  June,  1898,  for  the  purpose  of  procuring  the  sale  of  the  real 
estate  of  which  the  deceased,  Edward  J.  Dwyer,  died  seised,  pursuant 
to  sections  2749  and  2750  of  the  Code  of  Civil  Procedure,  for  the 
payment  of  the  debts  and  funeral  expenses  of  the  decedent.  The  peti- 
tion, which  was  duly  verijGled,  stated  that  Edward  J.  Dwyer  died  on 
the  11th  day  of  June,  1895,  leaving  a  last  will  and  testament,  which 
was  duly  admitted  to  probate  by  the  surrogate's  court  of  Wayne 
county  on  the  5th  day  of  August,  1895;  that  the  petitioner,  in  and  by 
said  will,  was  named  as  sole  executrix;  that  she  duly  qualified  and 
entered  upon  the  discharge  of  the  duty  of  said  office;  that  the  personal 
^tate  of  the  deceased  was  insufficient  for  the  paymait  of  his  debts 
and  funeral  expenses,  and  that  the  deceased  at  the  time  of  his  death 
was  seised  of  the  real  estate  described  in  the  petition;  that  the  peti- 
tioner, in  the  administration  of  the  estate,  paid  with  money  of  her 
own  valid  debts  against  the  estate,  and  the  funeral  expenses  of  the 
deceased,  which  in  the  aggregate  amounted  to  the  sum  of  f  1,361.11; 
that  she  received  and  collected  of  the  personal  property  of  the  de- 
ceased the  sum  of  f330.10,  and  that  sum  represented  its  full  value,— 
leaving  a  balance  due  and  owing  to  her,  as  stated  in  the  petition,  of 
the  sum  of  f  1,293.01.  The  petition  asked  that  the  real  estate  of  the 
decedent  be  sold  for  the  purpose  of  paying  such  indebtedness,  that 
amount  being  the  total  indebtedness  against  the  estate. 

Upon  the  trial  of  the  proceeding  it  was  not  disputed  that  the  ex- 
ecutrix had  paid  the  debts  as  stated  in  the  petition,  and  no  question 
was  raised  as  to  the  genuineness  of  the  debts  so  paid  by  her,  or  that 
they  were  not  all  valid  claims  against  the  estate  of  the  decedent; 
nor  was  it  disputed  that  the  executrix  x^aid  the  funeral  expenses  as 
alleged  by  her,  and  no  question  was  made  that  the  funeral  expenses 
so  paid  were  not  reasonable  and  proper;  nor  was  any  question  ihade 
that  she  had  not  collected  and  accounted  for  the  full  amount  of  the 
personal  property  of  the  testator.  The  surrogate's  court  found  that 
the  facts  stated  in  the  petition  were  true,  and  directed  a  sale  of  the 
real  estate  of  the  testator,  for  the  purpose  of  paying  the  sums  so  paid 
and  advanced  by  the  petitioner. 

But  two  questions  are  presented  by  this  appeal:  (1)  Were  the 
debts  of  the  decedent,  by  the  terms  of  the  will,  made  a  charge  upon 
the  real  estate  of  which  he  died  seised,  under  all  the  circumstances 
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of  this  case?  K  they  were,  concededly  the  surrogate's  court  did  not 
have  jurisdiction  in  this  proceeding  to  decree  the  wde  of  such  real 
estate  for  the  purpose  of  paying  such  debts.  (2)  If  the  debts  were 
not  made  a  charge  upon  the  real  estate,  could  the  surrogate  provide 
for  their  payment  by  the  sale  of  the  real  estate  in  favor  of  the  peti- 
tioner, the  same  as  if  she  had  been  a  creditor  of  the  decedent  at 
the  time  of  his  death,  to  the  amount  of  such  indebtedness? 
The  will  of  the  testator  provided: 

"Know  an  men  that  I,  Edward  J.  Dwyer,  of  Lyons,  V^ayne  county,  N.  Y., 
being  of  sound  mind  and  memory,  do  hereby  make  and  declare  this  my  last 
Win  and  testament;  that  is  to  say:  That  I  do  hereby  wlU,  devise,  give,  and 
bequeath,  after  the  payment  of  my  just  debts  and  funeral  expenses,  the  use 
of  my  property,  both  real  and  personal,  to  my  wife,  Elizabeth  A.  Dwyer.  to 
have  the  use  of  the  same  so  long  as  she  shaU  remain  my  widow;  but  upon 
her  remarriage  said  property  and  the  use  thereof  shall  go  to  my  children 
absolutely,  share  and  share  alike,  namely,  Cornelius,  Mary,  and  Edward,  to 
whom,  in  the  event  of  my  said  wife's  remarriage,  I  hereby  wiU,  devise,  and 
bequeath  my  said  property^  And  I  revoke  ail  other  wills  by  me  made,  and 
I  hereby  appoint  my  said  wife  my  executrix  of  this  my  last  will." 

As  before  stated,  it  appeared  upon  the  trial  of  this  proceeding, 
and  was  so  stated  in  the  petition,  that  at  the  time  of  the  testator's 
death  he  was  indebted  in  the  sum  of  f  1,361.11,  and  that  the  per- 
sonal property  which  he  owned  at  the  time  of  his  death  did  not  exceed 
in  value  the  sum  of  ^0.10,  and  that,  if  the  necessary  funeral  ex- 
penses be  added  to  the  debts  due  and  owing  by  the  testator,  after 
applying  the  entire  personal  property  to  the  payment  of  such  debts 
and  expenses,  there  would  remain  a  -balance  of  f  1,293.01.  The  ai> 
pellant  urges  that  the  language  of  the  will,  when  considered  in  con- 
nection with  those  circumstances,  makes  the  debts  and  funeral  ex- 
penses of  the  testator  a  charge  upon  the  real  estate. 

It  seems  to  me  that  the  case  of  In  re  City  of  Rochester,  110  N.  Y. 
159,  17  N.  E.  740,  is  decisive  of  this  question.  In  that  case  the  will 
was  in  the  following  w6rds,  namely: 

"First  After  aU  my  lawful  and  just  debts  are  paid  and  discharged,  I  give 
and  bequeath  unto  my  wife,"  etc. 

Proceedings  were  commenced,  under  sections  2749  and  2750  of 
the  Code  of  Civil  Procedure,  before  the  surrogate,  to  procure  the  sale 
of  the  decedent's  real  estate  for  the  payment  of  his  debts.  It  appear- 
ed that  the  testator  owed  at  the  time  of  his  death  debts  amounting 
to  about  f26,000,  and  at  the  time  the  petition  in  that  case  was  pre- 
sented! f 23,000  of  such  amount  was  unpaid.  The  court  held  in  that 
case  that  the  debts  were  not  made  a  charge  upon  the  real  estate  by 
the  terms  of  the  will,  even  when  considered  in  connection  with  the 
condition  of  the  testator's  estate,  and  the  court  said: 

"Courts  should  be  slow  to  construe  an  intention  to  charge  the  payment  of 
debts  upon  a  devise  of  real  estate,  from  the  use  in  the  will  of  formal  words, 
or  the  presence  of  commonly  employed  phrases.  Of  such  a  case  this  seems 
a  fair  Illustration;  for  beyond  the  opening  words  of  the  will,  'After  aU  my  law- 
ful and  Just  debts  are  paid,  ♦  •  ♦  I  give  •  •  ♦  to  my  wife,*  etc., 
the  instrument,  concededly,  is  devoid  of  any  expression  or  declaration  by  the 
testator  of  intention  as  to  the  mode  of  payment  of  his  debts." 

And  the  court  further  said  (page  168,  110  N.  Y.,  and  pa:je  743,  17 
N.E.): 
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''Inadequacy  of  the  personalty  Is  not  suggestive  of  any  Intention,  in  vie'w  of 
tlie  existing  provisions  of  the  Code  of  Civil  Procedure,  permitting  a  resort 
to  the  real  estate  by  the  creditors  of  the  decedent" 

It  will  be  observed  that  the  words  of  the  will  in  the  Rochester 
Case,  supra,  which  were  being  considered  by  the  court,  are  prac- 
tically the  same  as  the  words  of  the  will  in  the  case  at  bar. 

In  the  case  of  In  re  Bingham,  127  N.  Y.  296,  27  N.  E.  1055,  the 
headnote  is  as  follows: 

'The  will  of  F.  contained  an  express  direction  to  his  executors  to  i>ay  his 
debts.  He  gave  his  residuary  estate  to  his  heirs  and  next  of  Isin  in  the  same 
proportion  as  if  he  had  died  intestate,  to  be  divided  between  and  paid  to  them 
in  cash  in  five  years  from  his  decease,  and  gave  to  his  executors  power  to 
sell  the  property,  and  convert  it  into  money,  and  make  the  distribution.  Held, 
that  the  direction  as  to  payment  of  debts  did  not  make  them  a  charge  upon 
the  testator's  real  estate." 

In  the  case  of  In  re  Powers,  124  N.  Y.  361,  26  N.  E.  940,  the  first 
clause  of  the  will  which  was  being  considered  by  the  court  was  a» 
follows: 

"I  direct  that  all  my  just  debts  not  secured  by  mortgage,  and  my  funeral 
and  testamentary  expenses,  be  paid  by  my  executor  out  of  my  property." 
etc. 

It  was  held  that  such  words  did  not  make  the  debts  of  the  testa- 
trix a  charge  upon  her  real  estate,  and  the  court  said: 

•The  mere  direction  for  payment  of  debts  out  of  her  property  is.  In  effect 
nothing  more  than  a  direction  to  pay  them.  In  either  case,  the  purpose  is 
indicated  that  they  may  be  paid  out  of  the  property  of  the  decedent,  and  to 
render  a  provision  in  a  will  effectual  to  furnish  a  greater  security  than  that 
given  by  law  for  the  payment  of  debts  in  due  course  of  administration,  by 
charging  them  upon  the  real  estate,  the  purpose  must  quite  dearly  appear." 

In  the  case  of  Clift  v.  Moses,  116  N.  Y.  144,  22  N.  E.  393,  where 
the  will  provided  as  follows: 

*'I  do  order  and  direct  my  executor  hereinafter  named  to  pay  aU  my  just 
debts  and  funeral  expenses,  as  soon  after  my  decease  as  can  conveniently* 
be  made,*' 

— ^It  was  held  that  the  debts  and  funeral  expenses  were  not  made  a 
charge  upon  the  real  estate  of  the  testator. 

It  would  seem  clear  from  the  authorities  cited  (and  many  others- 
might  be  referred  to)  that  by  the  terms  of  the  will  in  question  the 
debts  and  funeral  expenses  of  the  testator  were  not  made  a  charge 
upon  the  real  estate,  nor  were  they  so  made  chargeable  if  such  word& 
of  the  will  are  considered  in  connection  with  the  fact  that  the  debts 
of  the  testator  were  largely  in  excess  of  the  value  of  his  personal 
property. 

The  second,  or  further,  proposition  presented  by  this  appeal  is 
equally  well  settled  by  authority.  As  was  said  by  the  surrogate 
before  whom  this  proceeding  was  had,  in  his  opinion  upon  the  deci- 
sion of  the  case: 

•*The  person  by  whom  the  claims  in  question  were  paid  was  the  executrix 
of  the  will  of  Mr.  Dwyer,  and  as  such  was  charged  by  the  law,  as  weU  as 
by  the  solemn  trust  reposed  in  her  by  her  dead  husband,  to  in  all  ways  possi- 
ble protect  the  estate  for  the  l)enefit,  not  only  of  herself,  but  of  their  children, 
who  were  ultimately  to  inherit  the  same.    In  addition  to  those  duties,  botb 
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legal  and  moral,  which  rested  upon  her,  she  had  a  direct  financial  interest 
in  the  real  estate  in  Question.  To  her  was  given  the  entire  use  thereof 
daring  her  widowhood,  an  Interest  which  she  might  renounce,  as  she  in  fact 
afterwards  did  by  her  remarriage,  or  whl^  she  might  If  she  chose  Detain 
during  her  entire  life.  She  had  also  her  dower  right  in  the  premises,  and, 
in  the  event  of  her  remarriage,  the  use  of  one-third  of  the  real  estate  was 
still  hers  so  long  as  she  lived.  All  these  various  Interests  and  trusts,  other 
than  her  dower  right,  were  liable  to  be  entirely  defeated  and  wiped  away 
by  the  enforcesnent  of  the  lien  of  the  debts  in  question.  If,  in  seel^ing  to  pro- 
tect those  rights  and  interests,  she  advanced  the  money  due  to  creditors, 
and  through  Ignoraace  or  inadvertence  failed  to  protect  herself  by  proper  as- 
signment, she  certainly  was  not  a  mere  volunteer^  but  placed  herself  in  a 
position  whereby  she  could  invoke,  in  the  equity  side  of  the  supreme  court, 
the  doctrine  of  subrogation." 

In  the  case  of  Ball  v.  Miller,  17  How.  Prac-  800,  one  of  the  head- 
notes  is  as  follows: 

••Where,  however,  the  debt  of  the  administrator  thus  established  before  the 
surrogate,  or  any  part  of  it,  is  caused  by  the  application  of  the  moneys  of 
the  estate  to  the  payment  of  debts  existing  against  the  intestate  in  his  lifetime, 
the  administrator  may  be  regarded  as  the  equitable  assignee  of  those  daims* 
and  to  be  subrogated  to  the  rights  of  those  creditors,  and  entitled  to  satisfy 
such  claims  out  of  the  proceeds  of  the  real  estate,  in  the  same  manner  as  the 
ortgioal  creditors." 

And  at  page  306  the  court  saj: 

**I  thinly  she  [as  administrator]  ought  to  be  regarded  as  the  equitable  as- 
signee of  those  demands,  and  to  be  subrogated  to  the  rights  of  those  credit- 
ors. This  is  a  familiar  prinolple  in  equity  Jurisprudence,  and  the  surrogate's 
court  partakes  strongly  of  the  characteristics  of  an  equity  tribunal.  In 
equity  the  payment  of  a  claim  does  not  always  and  necessarily  extinguish  it, 
but  it  is  deemed  merged,  extinguished,  and  satisfied,  or  kept  alive,  according 
as  equity  and  justice  require.  In  this  case  there  was  no  obligation  on  the 
part  of  the  administratrix  to  make  psyments  beyond  the  personal  assets  in 
her  hands,  and,  if  she  made  them,  it  must  be  deemed  to  have  been  done  for 
the  convenience  of  the  creditor,  or  for  the  benefit  of  the  estate,  and  not  to  her 
own  prejudice.  To  the  extent  that  she  has  applied  her  own  moneys  or  those 
of  the  estate  upon  the  claims  of  creditors  of  the  deceased,  I  think  she  must 
be  regarded  as  the  equitable  assignee  of  those  demands,  and  entitled  to  sat- 
isfy them  out  of  the  proceeds  of  the  real  estate,  in  the  same  manner  as  the 
original  creditors,  and  such,  I  think,  is  the  fair  eflfect  of  the  authorities. 
Livingston  v.  Newkirk,  3  Johns*  Ch.  312,  316;  Bvertson  v.  Tappen,  5  Johns. 
Ch.  497,  514;  Gilchrist  v.  Rea,  9  Paige,  66,  73;  Collinson  v.  Owens,  6  Gill 
&  J.  4." 

To  the  same  effect  is  Pease  v.  Eagan,  131  N.  Y.  262,  80  N.  E.  102; 
Koehlep  v.  Hughes,  148  N.  Y.  507,  42  N.  E.  1051. 

We  think,  also,  that  the  surrogate's  court  had  jurisdiction  to  de- 
cree that  the  petitioner  was  entitled  to  be  subrogated  to  the  rights 
of  the  original  creditors,  and  was  right  in  holding  that  she  was  in 
the  same  position  as  if  an  assignment  to  her  had  been  made  by  such 
original  creditors  of  their  respective  claims  against  the  estate  of  the 
testator,  when  the  same  were  paid  to  them,  respectively,  by  the  peti- 
tioner. It  follows  that  the  decree  of  the  surrogate's  court  should  be 
affirmed,  with  costs  to  respondent,  payable  out  of  the  estate. 

Decree  of  the  surrogate's  court  aflSrmed,  with  costs  to  the  respond- 
ent, payable  out  of  the  estate.    All  concur, 

66N.Y.S.-59 
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PEOPLE  ex  rel.  SULLrlVAN  T.  SLOANE. 

(Supreme  Court,  Appellate  DiviBion,  Fourth  Department    Mardi  22,  189^).) 

Criminal  Law— Cbrtificatb  op  Conviction— Sdfpicibhct. 

Under  Code  Cr.  Proc.  i  721,  prescrlbiDg  the  form  for  a  certiflcate  of 
conviction,  and  providing  that  it  shall  briefly  designate  the  offense,  a 
certificate  designating  the  (^ense  as  "Charged  with  petit  laroeny  in  steal- 
ing one  mink  boa,  •  *  *  the  property  of  A.,"  is  sufficient,  though  the 
day  and  place  are  omitted,  since  it  Is  identified  with  such  partteulazity 
that  accused  cannot  again  be  c<Hivicted  thereof. 

Appeal  from  special  term,  Erie  county. 

Harry  Sullivan  was  conTicted  of  larceny,  and  sentenced  to  im- 
prisonment, and  from  an  order  dismissing  his  application  for  habeas 
corpus,  and  remanding  him  to  the  custody  of  Alexander  H.  Sloane,  the 
keeper  of  Erie  CSounty  Penitentiary,  he  appeals.    Affirmed. 

The  facts  are  not  disputed.  On  the  12th  day  of  October,  1886,  the  relator. 
Harry  Sullivan,  was  brought  before  Joteph  Y.  Seayer,  acting  police  Justice 
of  the  city  of  Buffalo,  charged  with  petit  larceny  in  stealing  one  mink  boa. 
valued  at  118.75,  the  property  of  J.  N.  Adam  &  Go.  On  being  arraigned  be- 
fore said  police  justice,  he  pleaded  not  guilty,  and  was  tried,  conylcted,  and 
sentenced  to  imprisonment  in  the  Erie  County  Penitentiary  for  a  term  of  four 
months.    The  certificate  of  conviction  was  in  the  words  following,  to  wit: 

"Plea  of  Not  GuUty. 

''Certificate  of  Conviction. 

••Police  Court,  County  of  Erie,  City  of  Buffalo. 

"The  People  of  the  State  of  New  Yorlt  against  Harry  Sullivan. 

"October  12,  180a 
"The  above-named  Harry  Sullivan  having  been  brought  before  Joseph  V. 
Seaver,  acting  police  justice  of  the  city  of  Buffalo,  charged  with  petit  larceny 
in  stealing  one  mink  boa,  valued  at  $18.75,  the  properly  of  J.  N.  Adam  & 
Co.,  and  having  requested  to  be  tried  by  the  police  court,  and  the  above- 
named  Harry  Sullivan  having  thereupon  pleaded  not  guilty,  and  failed  to  de- 
mand a  jury,  and  having  been  thereupon  duly  tried,  and  upon  such  trial 
duly  convicted,  I  have  adjudged  that  be  be  imprisoned  in  the  penitentEarr 
of  this  county  for  the  term  of  four  months. 
"Dated  at  the  city  of  Buffalo,  the  12th  day  of  October,  1896. 

"Joseph  V.  Seaver, 
"Acting  Police  Justice  of  the  City  of  Buffalo," 

Thereupon  the  said  Harry  Sullivan  was  immediately  confined  In  the  peni- 
tentiary, pursuant  to  such  sentence  and  under  such  certificate  of  convlctton. 
Thereafter,  and  on  the  21st  day  of  November,  1898,  the  relator  made  his  peti- 
tion to  the  supreme  court,  setting  forth  the  above  facts,  and  alleging  that  the 
certificate  of  conviction  under  which  he  was  imprisoned  and  retained  In  the 
penitentiary  of  Erie  county  was  void  for  the  following  reasons:  (1)  That 
such  certificate  of  conviction  does  not  show  that  this  deponent  and  petttioner 
was  expressly  informed  as  to  his  right  to  a  trial  by  jury,  or  that  he  expressly 
waived  such  right  to  be  tried  by  jury;  (2)  that  said  certificate  of  conviction 
does  not  state,  allege,  or  set  forth  the  time  and  place  when  said  pretended 
crime  was  alleged  to  have  been  committed;  (3)  that  said  certificate  of  con- 
viction does  not  show  the  place  of  residence  or  business  of  person  or  persons 
from  whom  said  goods  and  chattels  were  taken,  nor  the  names  of  said  busi- 
ness firm  or  company;  (4)  that  said  certificate  of  conviction  does  not  show  that 
the  said  court  has  jurisdiction  of  the  said  crime  alleged  to  have  been  com- 
mitted. 

Upon  such  petition  application  was  made  for  a  writ  of  habeas  corpus, 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure.    Such  writ  was 
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allowed  by  a  Justice  of  the  supreme  court  on  the  8d  day  of  December,  1808, 
and  directed  to  the  defendant,  aDd  upon  the  return  of  such  writ  It  was  stipu- 
lated that  the  defendant  held  and  detained  the  relator  under  such  certificate 
of  conviction,  and  In  no  other  way.  The  proceedings  came  on  to  be  heard 
before  a  Justice  of  the  supreme  court  on  the  3d  day  of  December,  1888,  and, 
the  aboTe  facts  appearing  before  said  Justice,  an  order  was  made  dismissing 
the  proceedings,  and  remanding  the  relator  to  the  custody  of  the  defendant 
From  that  order  this  appeal  Is  taken. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  Mc- 
LENNAN,  and  SPRING,  JJ. 

Mackey  &  Bell,  for  appellant. 

Thomas  Penney,  Dist.  Atty.,  for  respondent 

McLENNAN,  J.  The  certificate  of  conviction  in  this  case  is 
in  the  precise  f  onn  prescribed  by  section  721  of  the  Code  of  Criminal 
Procednre,  provided  the  offense  for  which  the  relator  was  convicted 
is  *T)piefly  designated  in  the  certificate,"  as  required  by  the  section. 
In  the  certificate  the  offense  is  designated  as  follows: 

''Chained  with  petit  larceny  In  stealing  one  mink  boa.  valued  at  $18.75, 
the  property  of  J.  N.  Adam  &  Co." 

We  think  that  such  designation  was  a  compliance  with  the  re- 
quirements of  the  section.  There  can  be  no  question  but  that  the 
offense  is  described  with  such  certainty  that  no  other  conviction 
could  be  had  for  the  pame  offense,  and  that  would  seem  to  be  all 
that  was  intended  or  required  by  the  provisions  of  the  section  above 
referred  to.  In  this  case  the  certificate  of  conviction  does  not  state 
the  time  when  the  larceny  was  committed,  nor  the  place  where  it  was 
conunltted,  except  (inferentially)  that  it  was  committed  within  the 
jurisdiction  of  the  police  justice;  but  there  can  be  no  question  that 
the  offense  of  which  the  relator  was  convicted  was  so  fully  described 
that  he  could  not  again  be  convicted  of  such  offense. 

The  test  laid  down  by  Bishop  in  that  regard  is  stated  as  follows: 

"Whether,  If  that  which  is  set  out  In  the  second  indictment  had  been  proved 
under  the  first,  there  could  have  been  a  conviction;  when  there  could,  the 
second  cannot  be  maintained;  when  there  could  not.  It  can  be."  1  Bish.  Cr. 
I^w  {8th  Ed.)  f  1052,  subd.  2. 

Where  a  defendant  relies  upon  an  adjudication  of  the  matters  In 
controversy  in  a  former  suit,  he  is  not  confined  to  the  record  alone, 
but  may  show  by  extrinsic  proof  what  particular  matters  were  liti- 
gated, provided  the  matters  sought  to  be  shown  were  within  the 
issues  tried. 

Greenleaf,  in  his  work  on  Evidence  (5th  Ed.  §  36),  says: 

'The  former  judgment  In  these  cases  is  pleaded,  with  an  averment  that 
Che  (^ense  charged  In  both  indictments  is  the  same,  and  the  Identity  of  the 
offense,  which  may  be  shown  by  parol  evidence,  is  to  be  proved  by  the  pris- 
oner. This  may  generally  be  done  by  producing  the  record,  and  showing 
that  the  same  evidence  which  is  necessary  to  support  the  second  indictment 
would  have  been  admissible  and  sufficient  to  procure  a  legal  conviction  upon 
the  first.  A  prima  facie  case  on  this  point  being  made  out  by  the  prisoner, 
it  will  be  Incumbent  on  the  prosecutor  to  meet  It  by  proof  that  the  offense 
charged  In  the  second  Indictment  was  not  the  same  as  that  charged  In  the 
first.  •  •  *  Thus,  if  one  is  indicted  for  murder  committed  on  a  certain 
day,  and  be  acquitted,  and  afterwards  be  indicted  for  the  murder  ol^  the 
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CMune  peiraoa  on  a  different  day,  the  former  acquittal  may  be  pleaded  and 
Bhown  In  bar,  notwithstanding  the  diversity  of  days,  for  the  day  la  not  ma- 
terial, and  tba  offense  can  be  committed  but  once." 

In  the  case  of  People  v.  Johnson,  110  N.  Y.  134,  17  N.  E.  684,  the 
validity  of  two  conunitmenta  was  considered  by  the  court,  wbich 
were  made  porsnant  to  section  214  of  the  Code  of  Grinunal  Prooednre, 
which  requires  that  "the  nature  of  the  crime  be  briefly  stated  in  the 
commitment"  One  of  the  conmiitments  considered  in  that  case 
recited  that  the  defendant  was  held  "upon  a  charge  of  burglary  m 
the  third  degree,"  and  the  other  that  he  was  held  "upon  a  charge  of 
grand  larceny  in  the  first  degree."  It  was  held  that  such  statements 
of  the  crime  were  in  compliance  with  the  provisions  of  the  section  of 
the  Code  above  referred  to.  An  examination  of  the  record  upon  ap- 
peal in  that  case  discloses  that  in  those  commitments  the  date  of 
the  conunission  of  the  crime  was  not  stated,  nor  was  it  stated  upon 
whom  or  against  whom  such  crimes  were  committed,  nor  the  place 
where  such  crimes  were  committed.  In  that  case  the  court  say,  at 
page  141, 110  N.  Y.,  and  page  686,  IT  N.  B.  (Ruger,  C.  J.): 

"Tbe  prindpal  point  urged  to  the  form  of  the  commitment  is  that  the  state- 
ment tliat  Charles  Johnson  was  hdd  to  answtf  ^apon  a  charge  of  taorslary 
in  the  thh!d  degree,'  and  in  the  other  commitment  that  he  was  held  Hipan  a 
charge  of  grand  larceny  In  the  first  degree^'  were  not  a  compliance  with  sec- 
tion 214  of  the  Oode  of  Criminal  Procedure,  requiring  the  nature  of  the  ertma 
to  be  briefly  stated  therein.  We  think  the  statements  made  w«e  a  sufficient 
compliance  with  the  requirementa  of  the  statute.*' 

In  the  case  of  People  v.  ]?1mi,  87  N.  T.  583,  the  certificate  under 
which  the  relator  was  detained  described  the  offense  as  "tiie  misde- 
meanor of  petit  larceny,"  and  in  that  case  that  deseription  was  held 
to  be  a  sufficient  description  of  the  crime.  In  that  case  the  certif- 
icate did  state  the  time  wh^i  the  misdemeanor  was  committed,  but, 
as  before  seen,  the  date  is  not  a  material  part  of  the  description  of 
the  crime. 

A  large  number  of  other  cases  might  be  cited  in  support  of  the 
prox>osition  that  the  provision  of  the  section  of  the  Code  above  re- 
ferred to  is  complied  with  when  the  offense  of  which  the  person  is 
convicted  is  described  with  such  particularity  aJA  to  reasonably  iden- 
tify such  offense.  In  this  case,  notwithstanding  the  date  and  place 
of  such  offense  are  omitted  in  the  description  contained  in  the  certif- 
icate, we  think  that  the  offense  of  which  the  relator  was  convicted  is 
described  in  the  certificate  with  such  particularity  that  it  is  fully 
identified,  and  that  he  cannot  be  again  convicted  or  put  in  jeopardy 
for  such  offense.  The  certificate  of  conviction  in  this  case  is  in  sub- 
stantial compliance  with  section  721  of  the  Code  of  Criminal  Pro- 
cedure, and  the  order  dismissing  the  proceeding  and  remanding  the 
relator  was  proper,  and  should  be  affirmed.  The  order  appealed 
from  should  be  affirmed. 

Order  affirmed.    All  concur. 
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(Supreme  Goart,  Appellate  Diyisloiit  Fourth  Department    Unxth  22,  1890.) 

UfJURT  TO  EmpLOTB— NSGLieBlVOB-^aBSTIOHB  FOB  JUBT.  • 

A  semaphore  operated  in  comiectloiL  with  a  switch  waa  placed  at  the 
west  end  of  a  siding,  so  that,  when  the  switch  was  turned  to  take  east- 
bound  trains  on  the  siding,  a  lamp  on  the  semaphors  showed  a  red  light, 
and  a  white  light  if  the  siding  was  not  connected.  Under  the  company's 
rules,  a  red  light  was  notice  to  the  crew  of  an  eaat-bound  train  that  It 
was  to  be  transferred  to  the  siding,  and  a  white  light  that  tt  was  to 
continue  on  the  same  track.  If  no  light  was  displayed,  it  was  to  be 
regarded  as  a  danger  signal.  On  a  stormy  night  a  fast  train  going  east 
van  on  the  siding,  and  at  die  east  end  was  thrown  on  a  track  used  for 
west-bound  trains,  and  a  collision  occurred,  resulting  in  the  death  of 
the  plaintUTs  intestate.  There  was  evidence  that  it  was  the  duty  of 
the  switchman  to  see  to  the  lights  on  the  semaphore,  and  that  ao  Ugbt 
was  displayed,  and  no  notice  given  to  the  engineer  of  the  eaaMxrand 
train  that  it  was  to  be  run  from  the  main  track  to  the  siding,  except 
such  notice  aa  the  absence  of  a  signal  gave.  Hdd,  that  it  was  for  the 
Jury  whether  the  negligence  of  the  switchman  in  regard  to  the  lights, 
together  with  that  of  the  engineer,  was  the  proximate  cause  of  the 
accident 

Appeal  from  trial  term,  Monroe  county. 

Action  bj  Cora  L.  Hoaford,  administratrix  of  the  estate  of  Fred 
Hosford,  deceased,  against  the  New  York  Central  &  Hudson  River 
Railroad  Company,  to  recover  damages  sustained  by  the  death  of 
her  intestate,  alleged  to  have  been  canaed  by  defendant's  negligence. 
From  a  judgment  for  defendant,  and  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLBTT,  ADAMS,  McLEN- 
NAN,  and  SPRING,  JJ. 

Thomas  Raines,  for  appellant. 
Albert  H.  Harris,  for  respondent. 

McLENNAN,  J.  At  the  time  in  question  the  defendant  was  the 
owner  of,  and  was  engaged  in  operating,  a  four-track  railroad  be- 
tween the  city  of  New  York  and  the  city  of  Buffalo,  and  which  ex- 
tended east  and  west  through  the  village  of  Fairport,  in  the  county 
of  Monroe.  The  most  southerly  track  was  known  as  '^o.  1,"  east- 
bound  passenger  track;  the  next  as  **No.  2,"  west-bound  passenger 
track;  the  next  as  **No.  3,"  west-bound  freight  track;  and  the  next, 
or  most  northerly,  track  as  *^o.  4,"  east-bound  freight  track.  Main 
street,  in  the  village  of  Fairport,  extends  north  and  south,  and 
crosses  the  tracks  of  the  defendant  substantially  at  right  angles. 
About  1,700  feet  east  of  Main  street  there  was  situated  a  signal  or 
switch  shanty,  at  which  a  man  by  the  name  of  Bert  B.  Stoddard  was 
employed  by  the  defendant  Conunencing  at  Stoddard's  shanty  (so 
called),  a  siding  extended  east  for  a  distance  of  2,208  feet,  and  was 
between  freight  tracks  3  and  4.  By  means  of  switches  at  Stoddard's 
shanty,  a  train  goiufz:  east  on  track  No.  4  could  be  run  from  it  onto 
the  siding,  and  a  train  going  west  on  the  siding  could  be  switched 
onto  either  track  3  or  4,  at  or  near  the  shanty.  At  the  extreme 
east  end  of  the  siding  there  were  switches  by  which  a  train  going 
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east  OD  the  siding  could  be  turned  onto  either  track  3  or  4,  and  a 
train  going  west  on  either  track  3  or  4,  when  it  reached  the  easterly 
end  of  the  siding,  could  be  run  onto  it  The  purpose  of  the  siding 
was,  among  other  things,  to  enable  the  defendant  to  pass  a  fast 
freight  train  around  a  slower  or  stalled  train  which  might  be  on 
tracks  3  or  4,  opposite  said  siding.  At  a  point  about  1,156  feet  west 
of  Stoddard's  shanty,  and  about  600  feet  east  of  Main  street,  in  said 
village  of  Fairport,  there  was  a  semaphore,  about  25  feet  high,  and 
arranged  to  hold  a  lamp  at  the  top.  It  was  interlocked  with  the 
switch  at  Stoddard's  shanty,  and  was  so  constructed  that,  when  the 
switch  at  the  shanty  was  turned  so  as  to  take  a  train  from  main 
track  No.  4  onto  the  siding,  the  lamp  at  the  top  of  the  semaphore, 
if  lighted,  would  show  a  red  light  west  and  east;  and  if  the  siding 
was  not  connected  with  track  No.  4,  and  so  that  a  train  would  con- 
tinue on  track  No.  4,  the  light  would  show  white  west  and  east  The 
light  at  the  top  of  the  semaphore  could  be  seen  from  Stoddard's 
shanty,  so  that  the  person  in  charge  of  the  switches  there  could  know 
whether  or  not  the  lamp  at  the  semaphore  was  lighted  and  properly 
set  In  fact,  the  arrangement  was  such  that,  if  the  lamp  was  burn- 
ing, it  must  necessarily  show  the  proper  light  The  rules  of  the  de- 
fendant required,  in  substance,  that  when  the  switch  at  Stoddard*8 
shanty  was  set  so  as  to  cause  an  east-bound  train  to  leave  track  No. 
4,  and  go  upon  the  siding,  the  light  at  the  semaphore  must  show  red 
to  the  west  and  east.  Such  light  at  that  place  was  notice  to  those 
in  charge  of  such  east-bound  train  that  it  (the  train)  was  to  be  trans- 
ferred from  the  main  track  to  the  siding;  and  they  were  then  re- 
quired to  stop  the  train,  or  to  have  it  under  such  control  that  they 
could  stop  before  reaching  the  easterly  end  of  the  siding,  and  there 
themselves  turn  a  switch,  and  let  the  train  back  onto  track  No.  4. 
The  switchman  at  Stoddard's  shanty  had  nothing  to  do  with  the 
switches  at  the  east  end  of  the  siding;  but  under  the  rules  of  the 
defendant,  they  were  to  be  operated  by  the  crew  of  any  train  desir- 
ing to  use  them.  Also,  by  the  rules  of  the  defendant,  if  the  light  at 
the  semaphore  showed  white  to  the  west,  it  was  notice  to  the  crew 
of  an  east-bound  train  that  they  were  to  continue  on  main  freight 
track  No.  4.    Rule  65  also  provided: 

'*A  signal  Imperfectly  displayed,  or  the  absence  of  a  signal  at  a  place  when 
a  signal  Is  usually  shown,  must  be  regarded  as  a  danger  signal.** 

Between  12  and  1  o'clock  on  the  morning  of  February  12,  1896,  a 
fast  freight  train,  consisting  of  one  of  the  largest  size  engines  and 
about  20  loaded  cars,  was  passing  through  the  village  of  Fairport, 
going  east  on  track  No.  4,  that  being  the  regular  east-bound  freight 
track.  The  switch  at  Stoddard's  shanty  was  so  set  by  him  that  such 
freight  train  left  main  track  No.  4  at  that  point  and  went  upon  the 
siding,  continued  eastward  on  the  siding  for  its  entire  length,  and, 
without  stopping  or  slacking  its  speed,  passed  from  the  siding  at  the 
east  end  onto  main  track  No.  3  (that  being  the  regular  west-bound 
freight  track),  and  continued  on  east  for  a  distance  of  nearly  five 
miles,  to  a  point  in  Macedon  Swamp,  where  it  came  in  collision  with 
a  freight  train  approaching  from  the  east,  upon  which  the  plaintiff's 
intestate  was  fireman,  and  engaged  in  the  performance  of  his  duties 


Digitized  by 


Google 


Sap.  Ct.)     HOSFORD  V.  NEW  YORK  CENT.  A   H.  R.  R.  CO.  935 

at  the  time,  and  was  instantly  killed,  and  concededly  without  anj' 
negligence  or  fanlt  on  his  part. 

There  is  evidence  tending  to  show  that  upon  the  night  in  question 
it  was  the  duty  of  Btoddard,  not  only  to  manage  and  operate  the 
switches  at  the  shanty,  but  also  to  know,  and  see  to  it,  that  the  lamp 
at  the  semaphore  was  lighted,  properly  set,  and  kept  burning.  Mar- 
tin C.  Oillan,  a  witness  called  on  behalf  of  the  plaintiff,  testified: 

••He  [Stoddard]  attended  to  aU  the  switch  lights  In  the  vicinity.  His  dntj 
was  to  attend  to  the  fiUlDg  and  lighting  them  according  to  the  season.  He 
operated  three  switches  directly  in  front  of  his  cabin,  one  from  track  4  to 
the  branch,  and  returning  from  the  branch  to  track  3.  He  also  had  charge 
of  the  semaphore,— the  semaphore  lights  and  the  lights  at  the  east  end  of  the 
branch.    I  saw  him  perform  those  duties  night  after  night." 

There  is  evidence  tending  to  show  that,  when  the  east-bound  train 
was  switched  from  main  track  No.  4  onto  the  siding  by  Stoddard, 
there  was  no  red  light,  or  any  light,  at  the  semaphore;  that  no  no- 
tice was  given  to  the  engineer  or  other  members  of  the  crew  that 
their  train  was  to  be  run  from  the  main  track  onto  the  siding,  ex- 
cept such  notice  (in  case  they  observed  it)  as  the  "absence  of  a  sig- 
nal,^ under  the  rule  above  quoted,  gave  them.  There  is  evidence 
tending  to  show  that  at  the  time  of  the  accident  the  weather  was 
very  cold,  the  night  was  dark,  the  wind  was  blowing  with  great 
velocity,  the  air  was  filled  with  snow,  and  the  cab  windows  of  the 
engine  of  the  east-bound  train  were  covered  with  ice  and  frost. 

It  is  urged  by  the  plaintiff  that,  under  those  conditions,  "no  light* 
at  the  semaphore  was  practically  no  notice  to  the  engineer  of  the 
east-bound  train  that  his  train  had  been  changed  from  one  track  to 
another,  but  that,  if  a  red  light  had  been  shown,  he  could  and  would 
have  seen  it,  and  thus  have  avoided  the  accident.  What  he  did  see 
or  could  have  seen  will  never  be  accurately  known,  as  both  he  and 
his  fireman  were  killed  in  the  collision.  If  the  accident  which  re- 
sulted in  the  death  of  plaintiff's  intestate  was  caused  by  the  negli- 
gence of  the  engineer,  or  other  members  of  the  crew  of  the  east-bound 
tram,  the  plaintiff  cannot  recover,  because  they  were  co-employ^8 
of  the  deceased,  and  the  defendant  is  not  liable  to  this  plaintiff  for 
their  negligence,  no  question  being  made  as  to  their  competency. 

Bert  B.  Stoddard,  the  switch  tender,  was  also  a  co-employ^  of  the 
deceased;  but  as  to  him  it  is  urged  that  he  was  incompetent,  and 
that  the  defendant  knew,  or  ought  to  have  known,  that  fact.  The 
case  of  Wood  v.  Railroad  CJo.,  32  App.  Div.  606,  53  N.  Y.  Supp.  163, 
recently  decided  by  this  court,  was  an  action  to  recover  damages  for 
the  death  of  an  employ^  of  the  defendant  resulting  from  the  same 
accident  Stoddard's  incompetency  was  urged  in  that  case,  and  the 
evidence  upon  that  question  was  substantially  the  same  as  that  pre- 
sented by  the  record  in  this  case;  and  the  court  said: 

"It  is  sufficient  to  say  that  it  [the  evidence]  presented  a  question  of  fact 
as  to  his  [Stoddard's]  competency,  and  also  whether  the  defendant's  officers 
linew,  or  ought  to  have  known,  of  his  frequent  neglect  of  the  duties  which 
he  was  employed  to  discharge.** 

It  was  also  for  the  jury  to  say,  upon  all  the  evidence,  whether 
Stoddard's  employment  required  him  to  see  to  it  that  a  red  light 
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which  showed  to  the  west  was  at  the  semaphore,  before  he  turned 
the  switch  to  take  the  east-bound  train  from  track  No.  4,  and  whether 
he  was  negligent  in  the  performance  of  such  duty,  and  whether  the 
accident  would  have  happened  except  for  such  negligence  on  his 
part  Upon  all  the  evidence,  it  was  for  the  jury  to  say  whether  the 
negligence  of  Stoddard,  together  with  the  negligence  of  the  engineer 
of  the  east-bound  train,  was  not  the  concurrent,  proximate,  and 
efficient  cause  of  the  accident.  Under  the  circumstances  of  this 
case,  considering  the  state  of  the  weather,  that  a  blinding  snow- 
storm was  prevailing  at  the  time,  and  that  it  was  a  dark  night,  it 
cannot  be  said  that,  if  Stoddard  had  performed  his  duty,  and  had 
seen  to  it  that  there  was  a  red  light  at  the  semaphore  before  he 
turned  the  switch,  the  engineer  on  the  east-bound  train  would  not 
have  seen  it,  notwithstanding  he  failed  to  observe  that  there  was  no 
light,  and  thus  have  prevented  the  accident  by  letting  his  train  back 
onto  track  No.  4  at  the  east  end  of  the  siding,  instead  of  proceeding 
east  on  track  No.  3. 

We  think  that  the  decision  in  the  Wood  Case,  supra,  is  controlling 
upon  all  the  questions  presented  by  this  appeal.  The  court  in  that 
case  said: 

"The  negligent  acts  of  the  engineer  [of  the  train  going  east]  and  of  Stod- 
dard were  the  concnirent,  proximate,  and  efficient  causes  of  the  accident. 
Had  Stoddard  performed  his  duty,  the  accident  could  not  have  happ«:ied; 
for,  If  the  switch  had  not  been  connected  with  track  No.  4,  the  stock  train 
could  not  have  passed  therefrom  onto  the  side  track,  and  from  the  side  track 
on  track  No.  8.  In  case  the  accident  would  not  have  occurred  but  for  the 
negligence  of  Stoddard,  the  defendant  is  liable,  in  case  it  was  negligent  in 
leaving  him  In  charge  of  the  semaphore  or  switch." 

The  fact  that  the  evidence  in  this  case  does  not  show  that  there 
was  no  train  on  track  No.  4  opposite  the  siding,  or  some  other  ob- 
struction which  made  it  necessary  to  switch  the  east-bound  train  on- 
to the  siding  for  the  purpose  of  passing  around  such  obstruction, 
does  not  distinguish  this  case  from  the  Wood  Case,  supra.  It  must 
be  conceded  that  the  defendant  had  a  perfect  right  to  use  the  siding 
for  any  purpose  in  the  prosecution  of  its  business,  the  same  as  any 
other  portion  of  its  tracks.  It  had  a  right  to  abandon  entirely  a 
portion  of  track  No.  4,  equal  in  length  to  the  siding,  and  nse  the 
siding  in  its  place;  but,  in  order  to  avoid  liability  in  case  of  acci- 
dent to  an  employ^,  it  would  then  be  called  upon  to  show  that  it 
had  made  such  reasonable  rules  for  the  operation  of  its  road,  under 
such  changed  conditions,  as  would  protect  its  employes  from  injury, 
and  to  show  that  it  had  not  employed  incompetent  persons  to  carry 
out  such  rules,  or  retained  them  after  such  incompetency  was  known, 
or  should  have  been  known,  to  it. 

Upon  the  whole  evidence  in  the  case,  we  think  it  was  a  question 
for  the  jury  to  determine  whether  it  was  within  the  scope  of  Stod- 
dard's anployment  to  see  that  the  light  at  the  semaphore  was  prop- 
erly managed  upon  the  night  in  question,  and  whether  he  was  n^li- 
gent  in  that  regard,  and  whether  such  negligence,  together  with  the 
negligence  of  the  engineer  of  the  train  going  east,  was  the  concur- 
rent, proximate,  and  efficient  cause  of  the  accident.  The  conclusion 
is  reached  that  the  judgment  entered  upon  the  nonsuit  should  be 
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jreTeraed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


(25  Misc.  Rep.  665.) 

HARGRA^^ES  MILLS  v.  HARDEN. 

(Supreme  Ck>urt,  Trial  Term,  New  York  County.    December,  188d.) 

1.  Fo&KiGN  CoRPOKATioNS— Right  to  Sue— EquAL  Protection  of  the  Laws. 
Laws  1892,  c.  687,  §  15,  denying  to  a  foreign  corporation  doing  business 
la  tbe  state  without  a  certiflcate  the  right  to  sue  in  the  state  on  any 
contract  made  by  it  In  the  state  until  It  shall  have  procured  a  certificate, 
in  so  far  as  applicable  to  a  suit  in  the  state  for  goods  sold  here,  but  man- 
ufactured outside  of  the  state,  is  In  violation  of  CJonst.  U.  S.  Amend.  14, 
pi-ovldlng  that  no  state  shall  deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws. 

9L   8aMB— liSOULATION  OF   COMMERCE. 

Laws  ISd;^  c.  687,  in  so  far  as  it  attempts  to  impose  burdens  on  sales 
within  the  state  of  goods  manufactured  outside  of  the  state  by  a  foreign 
corporation,  is  void,  as  in  conflict  with  the  commerce  clause  of  the  federal 
constitution. 

Action  by  the  Hargraves  Mills  against  James  Harden.  On  motion. 
Granted. 

Charles  O.  Brewster,  for  plaintiff. 
George  W.  Van  Slyck,  for  defendant. 

DUGRO,  J.  This  state  cannot  prohibit  a  foreign  corporation  from 
selling  within  the  state  merchandise  to  be  manufactured  without  the 
state;  nor  can  it  impose  conditions  which  operate  directly  upon  such 
a  sale,  so  as  to  be  a  burden  (see  grounds  of  Mr.  Justice  Matthews, 
in  Manufacturing  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Gt.  739; 
Gunn  V.  Machine  Co.,  57  Afk.  36,  20  S.  W.  591;  Varnish  Co.  v.  Con- 
uell,  10  Misc.  Bep.  663,  32  N.  Y.  Bupp.  492;  Bobbins  v.  Taxing 
Dist.,  120  U.  e.  489,  7  Sup.  Ct.  502;  Commerce  Clause  of  the  Fedei-al 
Constitution,  by  Prentice  &  Egan,  27,  28,  30,  178  and  195);  nor  can 
it  deny  to  such  corporation  the  right  to  maintain  an  action  upon  such 
a  contract  of  sale  until  the  (X)rporation  has  procured  the  certificate 
referred  to  in  section  15,  c.  687,  Laws  1892;  for  a  corporation  is  a 
person,  within  the  meaning  of  the  word  as  used  in  the  fourteenth 
amendment  of  the  United  States  constitution,  which  provides  that 
'•no  state  shall  ♦  ♦  ♦  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  Chapter  687,  Laws  1892,  attempts 
to  affect  foreign  corporations  in  the  way  referred  to,  and,  so  far  as 
it  does,  conflicts  with  that  clause  of  the  constitution  of  the  United 
states  (section  8,  art.  1)  which  reads,  ^'The  congress  shall  have  power 

*  *    •    to  regulate  commerce    •    ♦    ♦    among  the  several  states 

*  *  *,"  and,  to  the  extent  of  the  conflict,  is  of  no  force.  Smith  v. 
Alabama,  124  U.  S.  465,  8  Sup.  Ct.  564,  does  not  seem  contrary  to  the 
foregoing.  Of  course,  '^the  state  is  not  prohibited  from  discriminating 
in  the  privileges  it  may  grant  to  foreign  corporations  as  a  condition 
of  their  doing  business    *    •    *    within  its  limits,  provided,  always. 
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sach  discrimination  does  not  interfere  with  any  transaction  by  such 
corporations  of  interstate  or  foreign  commerce.-'    Pembina  Consol. 
Kilyer  Mining  &  Milling  Co.  v.  Pennsylvania,  125  U.  S.  189,  8  Sup. 
Ct.  737. 
Motion  granted. 


In  re  GREER. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  24,  1899.) 

MuNiciPAii  Corporations— Village  Street— Change  of  Grade— Ai>jocKiir« 

PkOPKIITT   Ol/fTNETlS 

Laws  1897,  c.  414,  §  159,  authorizing  a  vlUage,  having  exclusive  control 
of  a  street,  to  change  the  grade  thereof,  but  providing  that,  if  such  change 
Injures  any  adjacent  buildings  or  land,  or  the  use  thereof,  the  change, 
to  that  extent,  shall  be  deemed  the  taking  of  such  adjacent  property  for 
a  public  use,  and  providing  for  assessment  of  damages,  contemplates 
that  where  the  grade  of  a  street  is  changed,  whether  from  the  natural 
grade  or  from  a  grade  established  by  the  viUage  authorities,  those  whose 
property  is  injured  shall  be  properly  compensated. 

Appeal  from  special  term,  Westchester  county. 

Application  by  Harriet  A.  Greer  for  the  appointment  of  commis- 
sioners to  assess  damages  for  changing  the  grade  of  a  street  by  the 
village  of  North  Pelham.  From  a  judgment  in  favor  of  petitioner, 
the  village  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Marshall,  for  appellant 
Arthur  Purber,  for  respondent. 

WOODWARD,  J.  The  petitioner,  Harriet  A.  Greer,  is  the  owner 
of  certain  premises  in  the  village  of  North  Pelham,  on  the  south  side 
of  First  street,  with  a  frontage  of  90  feet.  In  the  fall  of  1898  the 
viUage  board,  acting  under  the  authority  of  section  159  of  chapter 
414  of  the  Laws  of  1897,  known  as  the  "Village  Law,"  and  having 
"exclusive  control  and  jurisdiction"  of  First  street,  in  the  village  of 
North  Pelham,  changed  the  grade  of  that  street.  The  petitioner, 
feeling  herself  aggrieved,  presented  a  verified  claim  for  damages  to 
the  village  board,  and,  that  body  neglecting  or  refusing  to  com- 
pensate her  within  the  time  provided  by  law,  the  present  proceeding 
was  instituted  for  the  purpose  of  securing  the  appointment  of  a  com- 
mission to  assess  the  damages  which  she  may  have  sustained.  The 
learned  trial  court  found  the  necessary  jurisdictional  facts,  and  that 
"(3)  said  village  has  changed  the  grade  of  said  First  street  in  front 
of  said  lands  and  premises;  (4)  that  said  change  of  grade  has  in- 
juriously affected  the  said  lands  and  premises  of  the  petitioner."  To 
these  findings  of  fact,  and  the  conclusions  of  law  growing  out  of  such 
facts,  the  village  of  North  Pelham,  the  appellant,  duly  excepted,  and 
appeal  comes  to  this  court 

Upon  the  trial  of  the  issues  there  was  evidence  sufficient  to  sus- 
tain the  findings  of  fact,  and  the  conclusions  of  law  flow  irresistibly 
from  the  facts  thus  established.    It  is  clear  that  section  159  of  the 
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village  law  contemplates  that  where  the  grade  of  a  street  is  changed, 
whether  from  the  natural  grade  or  a  grade  established  by  resolution 
of  the  duly-constituted  authorities,  those  whose  property  is  injured 
bj  such  change  shall  be  properly  compensated.  As  was  said  of  a 
similar  act  (Whitmore  v.  Village  of  Tarrytown,  137  N.  Y.  409,  416, 
33  N.  E.  489,  491):  "The  act  was  passed  to  meet  cases  where  the 
grade  of  a  street,  having  once  been  established  or  naturally  existing, 
was,  by  the  act  of  the  village,  raised  or  lowered  by  ordinance  or  reso- 
lution, or  some  municipal  action  which  effects  a  'change  of  the  grade,' 
Tvithin  the  ordinary  meaning  of  that  term/'  See  McCall  v.  Village 
of  Saratoga  Springs  (Sup.)  9  N.  Y.  Supp.  170,  affirmed  121  N.  Y.  704, 
24  N.  E.  1100;  Bartlett  v.  Tarrytown,  52  Hun,  380,  5  N.  Y.  Supp. 
240.  In  the  last-cited  case  the  court  say:  '*It  is  no  answer  to  the 
application  for  the  commission  that  John  street  before  the  change 
was  a  public  street,  and  that  the  village  did  not  fix  its  grade.  The 
village  took  the  street,  for  the  purposes  of  this  act,  as  it  was,  and  a 
change  in  grade  thereafter  made,  causing  damages  to  the  landowner, 
was  within  the  act."  This  matter  came  up  under  the  provisions  of 
chapter  113  of  the  Laws  of  1883,  but,  in  so  far  .as  the  merits  are  con- 
cerned, it  is  the  same  as  the  act  under  which  the  present  proceeding 
18  taken.  It  is  undoubtedly  true  that,  in  the  absence  of  statutory 
provisions,  the  individual  has  no  remedy  for  a  change  in  the  grade  of 
the  highway  on  which  his  property  abuts  (Radcliff's  Ex'rs  v.  City  of 
Brooklyn,  4  N.  Y.  195);  but,  where  the  legislature  has  given  the  abut- 
ting property  owner  a  remedy,  it  is  no  part  of  the  duty  of  the  court 
to  construe  the  statute  to  defeat  the  object,  and  we  are  of  opinion 
that  the  judgment  should  be  affirmed,  with  costs.    All  concur. 


BARNES  V.  MASTBRSON. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  21, 1809.) 

I.  Adjotkino  Landowners— Lateral  Support. 

Where  sand  is  placed  on  a  vacant  lot,  so  as  to  create  a  pressure  agrainst 
a  wall,  situated  whoUy  on  an  adjoining  lot,  sufficient  to  injure  the  wall, 
the  owner  thereof  has  a  cause  of  action  for  damages. 

^  Nbgliognob— What  Cokstttdtks. 

For  an  injury  to  a  wall  caused  by  the  pressure  of  sand  placed  on  an 
adjoining  vacant  lot,  the  action  may  property  be  brought  for  negligence. 

3.  Same— Contributing  Cause. 

Where  one  deposits  some  sand  on  a  vacant  lot,  which  sand  he  then  sells 
to  another,  who  deposits  more  thereon,  and  the  pressure  of  the  whole 
pile  injures  an  adjoining  wall,  the  first  person  is  liable  for  the  whole 
damage,  though  his  act  alone  might  not  have  caused  the  injury;  It  being 
a  contributing  cause. 

4  Same— Question  for  Jury. 

Defendant  deposited  sand  for  three  days  on  a  lot  adjoining  plaintiff's 
wall,  but  testified  that  he  then  sold  the  sand  to  another,  who  deposited 
more  sand  until  the  wall  broke.  The  vendee  and  several  others  corrob- 
orated defendant's  testimony.  Defendailt  also  testified  that,  when  he 
first  deposited  the  sand,  plaintiff  complained  that  the  wall  would  not 
stand  it,  and  defendant  said  that,  if  it  did  not,  plaintiff  had  better  shore 
it   up.    Plaintiff  testified   that  he   oon«tantiy   renewed    the   complaint, 
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And,  when  defendant  was  spoken  to  after  tbe  tqjnrj,  he  said  defend- 
ant's landlord  was  responsible,  which  last  conversation  defendant  did 
not  deny.  All  the  sand  had  been  drawn  in  carts  bearing  defendant's 
name.  Held,  that  the  truth  of  the  sale  of  the  tand  by  defendant  waa  for 
the  jury. 

Appeal  from  trial  term. 

Action  by  James  Barnes  against  William  H.  llasterson.  From  a 
judgment  entered  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trials  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTUETT. 
HATCH,  and  WOODWABD,  JJ. 

Charles  Q.  F.  Wahle,  for  appellant. 

Brainard  ToUes  (George  W.  McAdam,  on  the  brief),  for  respondent. 

CULLEN,  J.  The  plaintiff  was  the  tenant  for  a  term  of  years  of  a 
lot  of  land  on  West  Fifteenth  street,  in  the  city  of  New  York.  On 
this  lot  he  had  erected  a  brick  stmctnre,  the  first  story  of  which 
was  used  as  a  blacksmith's  shop,  and  the  second  as  a  dwelling  place 
for  his  family.  Immediately  adjoining  this  building  on  the  west  was 
a  vacant  lot,  of  which  one  Reilly  was  the  tenant  in  possession.  The 
defendant  was  a  contractor  engaged  in  digging  out  cellars  and  mak- 
ing other  excavations.  On  December  10,  1895,  the  defendant  hired 
the  lot  from  Beilly  f<Hr  the  tenn  of  one  month,  for  the  purpose  of 
storing  sand  thereon.  For  some  three  days  sand  was  deposited  on 
the  lot,  against  the  plaintiff's  wall,  to  a  height  of  some  three  feet. 
It  is  conceded  that  this  work,  at  least,  was  done  by  the  defendant. 
From  this  time  the  deposit  of  sand  was  continued  until  the  18th  day 
of  December,  at  which  time  pressure  of  sand  (it  being  some  18  or  20 
feet  high  along  the  plaintiff's  wall)  broke  down  the  plaintiff's  house, 
and  destroyed  the  personal  property  he  had  therein.  For  this  injury 
to  his  property  the  plaintiff  brought  this  action,  and  from  the  judg- 
ment entered  therein  in  his  favor  this  appeal  is  taken. 

There  can  be  no  doubt  that  there  was  an  invasion  of  the  plaintiff's 
property  right,  for  which  the  persons  responsible  for  the  injury  were 
liable  to  him  in  damages.  The  wall  was  wholly  on  the  plaintifiTs 
land,  and  the  occupant  of  the  adjacent  lot  had  no  right  whatever  to 
make  use  of  it  as  a  retaining  waU  for  the  support  of  material  stored 
on  that  lot,  any  more  than  he  would  have  had  the  right  to  cut  open- 
ings into  it  and  place  beams  therein  for  the  purpose  of  supporting  a 
building  or  other  structure,  /©and  or  gravel  will  not  stand  vertically 
without  support,  and,  therefore,  wherever  it  is  deposited  in  such  a 
way  that  the  sides  are  vertical,  it  exerts  a  lateral  thrust  on  the  sup- 
ports. There  was  no  right  whatever  in  the  party  storing  the  sand  to 
impose  this  pressure  or  thrust  on  the  plaintiff's  wall.  The  act  itself 
was  wrongful,  and  either  a  trespass  or  a  nuisance.  This  doctrioe 
should  not  be  carried  to  an  extreme;  and  we  do  not  say  that  where  a 
man  leans  his  walking  stick  pr  a  step  ladder  against  his  neighbor's 
wall,  but  on  his  own  land,  tliis  would  give  a  cause  of  action.  But, 
wherever  the  placing  of  articles  or  material  against  the  neighborin;? 
wall  creates  pressure  sufficient  in  any  way  to  weaken  or  injure  il, 
then  the  property  rights  of  the  owner  of  the  wall  are  violated.    Davis 
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T.  £vaa«  (Sap.)  13  N.  Y.  Supp.  437.  The  action  is  brought,  DOt  foe  a 
trespass  or  a  naisance,  but  for  negligence.  We  do  not  see,  however, 
that  the  fotm  of  the  action  has  any  very  matedal  bearing  on  the 
case,  for  the  deposit  of  sand  against  the  plaintifiE's  wall  ao  as  to 
injure  or  destroy  it  might  be  charged  as  negligence  as  well  as  a 
trespass,  and  the  jury  have  found  it  to  be  such  by  their  verdict. 

On  the  trial  the  defendant  insisted  that  he  was  not  liable,  because 
he  had  no  connection  with  the  work  after  the  first  three  days,  He 
testifies  that  at  that  time  he  sold  the  sand  then  on  the  lot  to  one 
Fogerty,  and  also  gave  Fogerty  permismon  to  use  the  lot  for  the 
deposit  of  sand.  We  do  not  believe  that  this  fact  would  neces- 
sarily relieve  the  defendant  from  liability.  It  was  the  pressure  of 
the  whole  pile  of  sand  that  destroyed  the  plaintiff's  building.  Part 
of  that  pressure  arose  from  the  sand  deposited  against  the  wall  by 
the  defendant,  as  well  as  that  deposited  there  later.  R  is  true  that 
the  defen^uit's  act  alone  might  not  have  caused  the  injury,  but  never- 
theless it  was  ess^itially  a  contributing  cause  to  the  injury.  In  suclt 
a  case,  where  the  resulting  injury  is  single,  all  parties  who  have  con- 
tributed to  the  wrong  are  liable  for  the  whole  damage/SIater  v. 
Mersereau,  64  M.  Y.  138;  Shnotons  v.  Everson,  124  N/Y.  819,  2« 
N.  E.  911. 

The  case,  however,  was  submitted  to  the  jury  upon  the  tiiieory  that 
if,  after  the  first  three  days,  the  deposit  of  the  sand  was  made  by 
Fogerty,  and  not  by  the  defendant,  the  defendant  was  not  liable; 
and  I  suppose  it  is  on  this  UnQOiy  that  we  must  dispose  of  this  ap- 
peid.  Ibe  defendant's  statanent  as  to  the  sale  of  the  sand  to  Fogerty 
has  already  been  giTen.  Fogerty  corroborated  the  defendant  on  this 
subject,  and  so  ^  other  witnesses.  But,  on  the  other  hand,  the 
plaintiff  testified  to  conversations  and  admissions  <rf  the  defendant 
which  tended  to  destroy  the  credibility  of  the  whole  story.  When 
the  sand  was  first  placed  on  the  lot,  the  plaintiff  complained  to  the 
defendant  that  his  wall  was  net  strong  enough  to  support  it,  and 
would  be  injured.  To  this  the  defendant  replied  that  the  house  was 
strong  enough^  and  it  would  not  hurt  it.  This  complaint  was  con- 
stantly renewed,  and  the  same  answer  given.  After  the  injury  had 
been  occasioned,  the  plaintiff  said  to  the  defendant:  'HTou  have  done 
exactly  what  I  told  you  you  would  do;  you  have  knocked  my  house 
down/'  to  which  the  defendant  replied:  '^You  will  have  to  go  and 
see  Beilly  [d^endant's  landlord].  I  am  not  responsible  for  your 
house."  At  no  time  did  the  defendant  intimate  that  he  was  not  pros- 
ecuting the  w(»*k,  or  name  Fogerty  at  all.  The  last  conversation  is 
not  denied  by  the  defendant.  The  defendant's  own  testimony  as  to 
the  first  of  these  conversations  is:  ^^'Are  you  going  to  put  sand  on 
that  lot?'  I  said,  ^es,'  and  he  said,  ^ill  there  be  any  sand  up 
against  the  wall?'  I  said,  ^  guess  there  will  be  some.'  *Well,'  he 
said,  T.  am  afraid  the  wall  won't  stand  it.' "  To  this  last  remain  the 
defendant  coolly  responded,  ^1f  it  don't  stand,  you  had  better  shore  it 
up."  Beyond  these  conversations,  it  appeared  that  sand  was  at  all 
times  drawn  to  the  lot  in  carts  bearing  the  defendant's  name.  This 
is  not  a  case  of  .an  illusory  denial  of  the  defendant's  testimony,  orof 
a  mere  scintilla  of  evidence  to  disprove  his  claim.    Hie  story  of  the 
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pret^ided  transfer  seems  to  ns  qnite  sospicious,  and  the  tmth  of  the 
Btoiy  was  properly  left  to  the  jury  to  determine. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


FOBDICK  T.  LYONS   et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  21,  1899.) 

Lm  fisTATBS—MoBTOAGBS— Liability  tor  Intbrbst. 

Wben  a  life  tenant  of  land  and  the  two  remainder-men  join  In  a 
mortgage  thereon,  and  there  is  no  evidence  as  to  who  received  the  pro- 
ceeds, the  three  will  be  charged  equaUy  with  the  Interest  and  expenses 
of  foredosure. 

Appeal  from  Queens  county  court 

Foredosure  suit  by  Morris  Fosdick  against  Catharine  G.  Ijyons  and 
others.  From  an  order,  directing  the  distribution  of  the  surplus 
money  on  a  foreclosure  sale,  defendant  L.  Napoleon  Levy  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Eugene  V.  Daly,  for  appellant. 
Frank  A.  Butler,  for  respondent 

CULLEN,  J.  The  defendant  Catharine  G.  Lyons  was  seised  of  an 
estate  for  life  in  certain  real  estate  in  the  county  of  Queens.  The 
defendants  Thomas  F.  Lyons  and  John  J.  Lyons  owned  the  remainder 
after  the  death  of  Catharine.  The  life  tenant  and  two  remainder- 
men executed  two  bonds  and  mortgages,  each  for  the  sum  of  (500, 
to  the  plaintiff.  Default  was  made  in  the  payment  of  the  interest. 
The  mortgages  were  foreclosed,  and  the  premises  sold.  On  the 
sale  there  was  a  surplus  of  |3,000  deposited  with  the  county  trea«!- 
urer.  Prior  to  the  foreclosure,  the  d^endants  Thomas  F.  and  John 
J.  Lyons  conveyed  their  remainder  to  the  defendant  and  appellant, 
L  Napoleon  Levy.  Proceedings  were  taken  to  obtain  the  surplus, 
and  a  reference  ordered  to  determine  the  rights  and  interests  of  the 
various  claimants.  On  this  reference  the  appellant.  Levy,  claimed 
that  the  life  tenant  should  be  charged  With  the  defaulted  interest 
due  on  the  mortgages,  the  costs  and  expenses  of  the  foreclosure  sale, 
and  the  unpaid  taxes  which  had  been  allowed  to  accrue  on  the  prop- 
erty. The  referee  charged  the  life  tenant  (the  .respondent  Catharine 
Lyons)  with  all  these  sums.  The  county  judge  modified  the  ref* 
eree's  report  by  charging  the  life  tenant  with  the  unpaid  taxes;  and 
disallowing  the  claims  against  her  for  the  interest  on  the  mortgages 
and  the  expenses  of  the  foreclosure.  From  this  order  the  remainder- 
man has  appealed. 

We  think  the  decision  of  the  learned  county  judge  was  clearly 
correct.  The  bonds  and  mortgages  which  were  foreclosed  recite 
that  the  three  mortgagors,  the  life  tenant  and  the  two  remainder- 
men, were  indebted  to  the  mortgagee  in  the  sum  named  in  the  mort- 
gages.   No  evidence  was  given  tending  to  show  who  actually  re- 
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ceived  the  moners  borrowed,  or  for  what  purpose  those  moneys 
were  applied.  There  being  no  proof,  therefore,  of  any  peculiar  eq- 
uities between  the  parties,  the  presumption  resulting  from  the  face 
of  the  instrument  must  obtain,  that  the  three  mortgagors  and  bonds- 
men were,  as  between  themselves,  each  liable  for  one-third  of  the 
debt.  To  such  a  case,  the  rule  that  where  parties  receive  an  estate 
subject  to  an  incumbrance  the  life  tenant  must  discharge  the  an- 
nual interest  on  the  incumbrance  has  no  application.  The  equity 
of  the  general  rule  and  the  principle  on  which  it  is  based  are  perfectly 
apparent.  K  a  piece  of  land  subject  to  a  mortgage  of  f  10,000  is  de- 
vised to  one  for  life,  and  to  another  in  remainder  after  the  death  of 
the  first,  the  life  tenant  is  entitled  only  to  the  income  of  the  property. 
The  whole  real  estate  is  not  devised,  but  only  the  equity  of  redemp- 
tion; and  the  true  income  of  the  subject-matter  devised  is  only  the 
excess  of  the  rental  after  deducting  the  annual  interest  charged  on 
the  incumbrance.  But  in  this  case  the  three  mortgagors,  the  life 
tenant  and  the  two  remainder-men,  were  the  primary  debtors,  and 
could  have  been  sued  at  law  on  their  promise  to  pay  without  re- 
sort to  a  foreclosure  of  the  mortgage,  which  was  merely  security  for 
the  debt.  Had  any  of  the  three  paid  either  the  principal  or  the  in- 
terest, presumptively  he  would  have  been  entitled  to  sue  his  co- 
obligors  for  their  aliquot  shares  of  the  payment.  The  duty,  there- 
fore, rested  on  the  remainder-men  to  pay  the  interest,  to  the  same 
extent  as  it  did  upon  the  life  tenant,  and  one  was  just  as  responsible 
as  the  other  for  the  default  in  interest  and  for  the  foreclosure  occa- 
sioned by  such  default.  The  view  taken  by  the  court  below  was 
therefore  right.  There  seems  to  have  been  an  error  of  f 58.97  madp 
in  the  calculation  of  the  county  judge.  Both  parties  have  recognized 
its  existence,  and  stipulated  for  its  correction.  I  cannot  clearly 
make  out  from  the  papers  whether  the  mistake  has  actually  been  cor- 
rected. If  it  has  not,  the  parties  may  hereafter  apply  to  the  county 
judge  for  a  modification  of  his  order. 

The  order  appealed  from  should  be  affirmed,  with  f  10  costs  and 
disbursements.    All  concur. 


PEOPLE  ex  rel.  SCHUMANN  v.  COI.ER  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  24,  1889.) 

MuNiciPAiiTTrR9—EMPT.oTB8—VBTBRAN8— Right  to  Retain  Position. 

Greater  New  York  Charter,  fi  127,  requiring  veteran  employes  to  be 
retained  In  like  positions  as  before  the  consolidation,  does  not  secure  to 
such  a  veteran  his  previous  salary,  where  the  charter  prescribed  a 
different  salary  for  the  position  most  similar  to  that  previously  held  by 
him,  to  which  he  is  transferred,  and  under  Brooklyn  City  Charter,  tit  8, 
fi  1  (Laws  1888,  c.  68$,  the  head  of  the  department  might  have  increased 
or  diminished  his  former  salary. 

Appeal  from  special  term,  Kings  coanty. 

Mandamus  by  the  people,  on  the  relation  of  Adolph  Schumann, 
against  Bird  SL  Goler,  as  comptroller  of  the  dty  of  New  York,  and 
another.  There  was  an  order  granting  a  peremptory  writ^  and  re- 
spondents appeal.    Reversed. 
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Argued  before  GOODBICH,  P.  J.,  and  GULDEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Carr,  Asst.  Corp.  Counsel,  for  appellants. 
Thomas  F.  Magner,  for  respondent. 

PEB  GUBIAM.  The  relator  is  a  veteran  of  the  CSvil  War,  and 
at  the  time  of  the  consolidation  of  New  York  and  Brooklyn  was  an 
employ^  in  the  department  of  city  works  of  the  latter  city,  as  a 
street  inspector;  his  duty  being  the  supervision  of  the  street  clean- 
ing in  a  district  of  the  city.  On  the  transfer  of  employ^  directed 
by  the  charter,  the  relator,  with  all  the  other  street  inspectors  of 
Brooklyn,  was  assigned  to  duty  by  the  conunissioner  of  street  clean- 
ing as  section  foreman.  The  relator's  salary  before  the  consolida- 
tion was  f  1,200  per  annum.  The  salary  of  section  foreman  pre- 
scribed by  section  536  of  the  charter  of  the  Greater  New  York  is 
11,000  per  annum.  The  commissioner  certified  the  relator's  salary 
to  the  comptroller  for  payment  at  the  rate  of  f  1,000  per  year.  The 
relator  thereupon  instituted  this  proceeding  to  enforce  the  payment 
to  him  of  salary  at  the  rate  of  f  L200  per  year.  From  an  order  grant- 
ing a  peremptory  writ  of  mandamus  this  appeal  is  taken. 

By  section  127  of  the  charter  it  is  provided  that  veterans  ^shall 
be  retained  in  like  positions  and  under  the  same  conditions  by  the 
corporation  constituted  by  this  act,  to  serve  under  such  titles  and 
in  such  way  as  the  head  of  the  appropriate  department  or  the  mayor 
may  direct."  The  constitution  of  the  street-cleaning  department, 
and  the  character  of  the  dilferent  positions  therein,  are  prescribed 
by  section  536,  already  mentionied*  The  position  of  street  inspector 
is  not  continued  or  provided  for  by  the  charter.  Doubtless,  this  did 
not  relieve  the  commissioner  from  continuing  the  relator's  employ- 
ment^ and  assigning  him  to  duty  in  a  position  of  a  character  most 
closely  approximating  to  that  of  the  pomtion  he  fotmerly  had  held. 
This  the  commissioner  seems  to  have  done  in  good  faith.  He  ap- 
pointed all  the  Brooklyn  street  inspectors  section  foremen.  He  did 
not  appoint  any  district  superintendents  in  the  borough  of  Brooklyn, 
because  in  that  borough  the  work  of  cleaning  the  streets  is  being  still 
discharged  by  private  parties,  under  a  contract  made  before  the 
consolidation.  The  relator  asserts  that  the  commissioner  has  ap- 
pointed a  time  collector  in  the  borough;  but  this  the  commissioner, 
in  his  affidavit,  denies,  and  asserts  that  the  person  is  merely  a  clerk 
in  the  office,  and  not  a  member  of  the  uniformed  force.  This  denial 
must  be  accepted  as  true  on  the  question  of  the  right  to  a  peremptory 
writ.  The  real  difficulty  with  the  relator's  case  is  the  failure  of 
the  charter  to  continue  his  position,  at  least  eo  nomine,  in  existence, 
and  its  provision  that  the  new  place  most  similar  to  that  previously 
held  by  the  relator  shall  not  be  paid  more  than  |1,000  a  year.  The 
only  question  is  whether  the  provision  of  section  127,  that  he  "shall 
be  retained  ♦  ♦  ♦  under  the  same  conditions,"  secures  to  him 
the  salary  he  had  previously  received,  despite  the  limitations  on 
salaries  prescribed  by  section  536.  We  think  not.  The  effect  of 
section  127  of  the  charter  was  not  to  increase  the  rights  or  privileges 
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of  the  yeteran,  but  to  secnre  to  him  those  already  had  before  the 
enactment  of  the  charter.  People  v.  Van  Wyck,  157  N.  Y.  495,  52 
N.  E.  559.  Under  section  1,  tit.  3,  of  the  charter  of  the  city  of 
Brooklyn  (Laws  1888,  c.  583),  the  head  of  the  department  in  which 
the  relator  served  might  have  increased  or  diminished  his  compensa- 
tion. Therefore,  while  the  tenure  of  his  position  was  secure,  except 
for  incompetency  or  wrongdoing,  the  amount  of  his  salary  was  not 
exempt  from  alteration.  The  fixity  of  his  compensation  was  not  at 
the  time  of  the  consolidation  a  condition  under  which  the  relator  held 
his  employment.  Of  course,  under  chapter  821  of  the  Laws  of  1896, 
in  reference  to  the  employment  of  veterans,  the  commissioner  cannot 
make  any  capricious  reduction  in  the  relator's  salary  to  compel  his 
retirement;  but,  as  already  stated,  nothing  of  the  kind  is  shown  in 
the  present  case. 

The  order  appealed  from  should  be  reversed,  and  motion  denied, 
without  costs. 


In  re  CUTTING. 

In  re  HAMILTON'S  WILL. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  17,  1899.) 

1.  Trubtkbs— Discharge— iKPAHTS—GoABDiAW  Ad  Lttbm— Appointment. 

Where,  on  an  application  by  a  trustee  of  an  infant  over  14  years  of 
age  to  be  discharged  and  his  account  settled,  the  infant  falls  to  apply 
for  the  appointment  of  a  guardian  ad  litem,  the  court  is  bound  to  ap- 
point a  proper  person  to  represent  her. 

a  Same— Jurisdiction— Process— Sbrvicb  on  Infant. 

Service  of  process  on  an  infant  is  not  essential  to  confer  Jurisdiction 
on  the  court  of  an  application  by  the  trustee  of  her  estate  to  be  dis- 
charged and  for  a  settlement  of  his  accounts. 

8.  Same— Nomination  by  Trustee. 

Gen.  Prac.  Rule  49  provides  that  no  person  shall  be  appointed  guardian 
ad  litem  who  is  nominated  by  the  adverse  party.  HeU,  that  such  rule 
has  the  force  of  a  statute,  and  that  the  appointment  of  a  person  so 
nominated  guardian  ad  litem  for  an  infant,  over  the  objection  of  her 
general  guardian,  was  error. 

Appeal  from  special  t^rm^  New  York  connty. 

Proceeding  by  William  Bayard  Cutting  against  Eleanor  Margarette 
Hamilton  and  others  to  be  discharged  as  trustee  nnder  the  will  of 
Charles  Kennedy  Hamilton,  deceased.  From  an  order  denying  de- 
fendants' motion  to  vacate  an  order  appointing  a  gaardian  ad  litem 
nominated  by  petitioner,  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 

McLaughlin,  and  ingbaham,  jj. 

Morris  A.  Tyng,  for  appellants. 

J.  Archibald  Murray,  for  respondent 

INGRAHAM,  J.  The  proceeding  was  commenced  by  a  testa- 
mentary trustee,  by  petition,  asking  to  be  allowed  to  resign  as  snch 
tmstee,  and  that  his  accounts  be  judicially  settled  and  allowed.  An 
order  to  Aow  cause  was  granted,  requiring  the  beneficiary  of  such 
trost,Eleanor  Margarette  Hamilton, an  infant  over  the  age  of  14  years, 
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who  resides  with  her  general  guardian,  Louise  Savage  Tyng,  at  Sam- 
inlt,  N.  J.,  and  others  interested  in  the  estate,  to  show  cause,  at  a 
special  term  of  this  court  held  in  the  county  of  New  York,  why  the 
prayer  of  the  said  petition  should  not  be  granted.  It  appears  that  a 
c<^y  of  the  petition  and  the  order  to  show  cause  was  served  upon  the 
Infant,  Eleanor  Margarette  Hamilton,  in  the  city  of  New  York,  on 
September  3,  1898.  On  September  17,  1898,  the  petitioner  in  this 
proceeding  presented  a  petition  to  the  court,  reciting  the  presentation 
of  the  petition,  to  be  allowed  to  resign  and  to  have  his  accounts  set- 
tled as  trustee;  that  Eleanor  Margarette  Hamilton  was  an  infant 
over  the  age  of  14,  who  was  a  nonresident  of  the  state  of  New  Y'ork, 
residing  at  Summit,  in  the  state  of  New  Jersey,  with  her  aunt  Louise 
Savage  Tyng,  who  was  the  guardian  of  her  person  and  property  ap- 
pointed by  the  will  of  the  decedent;  that  no  previous  or  other  applica- 
tion for  the  appointment  of  a  guardian  ad  litem  had  been  made;  that 
Alfred  F.  Seligsberg,  an  attorney  and  counselor  of  this  court,  was  a 
responsible  person,  and  competent  to  understand  and  protect  the 
rights  of  the  said  infant,  and  praying  that  the  court  make  an  order 
designating  and  appointing  the  said  Seligsberg  and  some  other  suit- 
able and  competent  person  as  guardian  ad  litem  of  the  said  infant. 
Annexed  to  that  was  a  consent  of  the  proposed  guardian  to  become 
the  guardian  ad  litem  of  the  infant,  and  upon  that  petition,  ex 
parte,  an  order  was  entered  appointing  the  said  Seligsbei^  goard- 
ian  ad  litem  of  the  said  infant,  unless  she,  or  some  one  in  her  be- 
half, procured  such  a  guardian  to  be  appointed  within  10  days  after 
the  service  of  a  copy  of  the  order  as  therein  directed.  A  copy  of 
this  order  was  serv^  upon  Louise  Savage  Tyng,  the  general  guardian 
of  the  said  infant;  whereupon  she,  in  an  affidavit  setting  forth  the 
appointment  of  the  said  Seligsberg  as  guardian  ad  litem,  -alleged  that 
such  guardian  was  appointed  upon  the  nomination  of  the  petitioner, 
an  adverse  party  to  the  said  infant  in  this  proceeding,  and  that  no 
proof  was  presented  to  the  court  at  the  time  of  the  making  of  the  ap- 
plication for  the  said  order  that  the  order  to  show  cause  by  which  this 
proceeding  was  begun,  or  any  other  process  of  this  court,  was  ever 
served  on  the  said  infant,  Eleanor  Margarette  Hamilton. 

The  petitioner,  in  reply  to  this  application,  presented  to  the  court 
the  original  order  appointing  the  guardian  ad  Utem,  with  the  petition 
upon  which  the  order  was  granted,  and  with  proof  of  service  of  the 
order  to  show  cause  upon  the  infant  on  the  3d  day  of  September,  1898. 
This  order  to  show  cause,  thus  served  upon  this  infant,  was  granted 
by  a  justice  of  this  court  on  August  23, 1898,  and  required  the  infant 
with  others,  to  show  cause  on  August  29, 1898,  why  the  prayer  of  the 
petition  and  such  other  relief  as  might  be  proper  should  not  be  grant- 
ed. Annexed  to  this  order  to  show  cause  were  adjournments  of  the 
return  day  of  the  order, — one  to  September  2, 1898;  and  a  subsequeni: 
one,  dated  September  1st,  to  September  9,  1898.  It  appeared  by  the 
affidavit  of  the  petitioner's  attorney  that  on  September  9,  1898,  the 
return  day  of  the  said  order  to  show  cause,  Morris  A.  Tyng,  an 
attorney  and  counselor  at  law,  gnd  the  husband  of  Louise  Savage  TSimg, 
the  general  guardian  of  the  said  infant,  appeared  in  court,  and  stated 
that  he  appeared  to  present  a  preliminary  objection,  on  the  groand 
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that  certain  persons  named  as  parties  had  not  been  personally  served 
with  the  said  order  to  show  cause;  that  thereupon  the  court  before 
whom  the  said  application  was  made  granted  an  adjournment  until 
September  16, 1898,  without  hearing  the  said  preliminary  abjections; 
that  on  September  16,  1898,  the  parties  again  appeared  before  the 
court,  and  the  deponent,  at  the  request  of  the  said  Tyng,  exhibited  to 
him  the  proofs  of  service,  attached  to  said  original  order  to  show 
cause,  upon  the  said  Eleanor  Margarette  Hamilton  and  others;  that 
up  to  that  time  no  application  had  been  made  on  behalf  of  the  said 
Eleanor  Margarette  Hamilton  for  the  appointment  of  a  guardian  ad 
litem  on  her  own  behalf;  that  on  September  16, 1898,  the  proceedings 
were  further  adjourned  to  September  27, 1898,  and  on  September  27th 
the  order  sought  to  be  vacated,  appointing  the  guardian  ad  litem,  was 
granted. 

The  infant  having  been  served  with  a  copy  of  the  order  to  show 
cause  within  this  state,  which  order  required  her  to  show  cause  on 
September  9,  1898,  and  having  failed  prior  to  that  time  to  apply  for 
the  appointment  of  a  guardian  ad  litem,  she  being  over  the  age  of  14 
years,  it  would  seem  that  the  court  had  power  to  appoint  a  guardian 
ad  litem  to  represent  her  upon  the  hearing.  The  infant  having 
failed  to  apply  for  the  appointment  of  a  guardian  ad  litem,  the  court 
was  bound  to  protect  her  by  appointing  a  proper  person  to  represent 
her,  both  upon  the  hearing  of  the  order  and  upon  the  subsequent  pro- 
ceedings. Section  478  of  the  Code,  of  Civil  Procedure,  although  ap- 
plicable only  to  an  action,  would  present,  by  analogy,  the  proper 
proceeding  to  be  pursued  in  the  appointment  of  a  guardian  ad  litem. 
It  is  settled  that  service  of  process  upon  an  infant  was  not  essential 
to  confer  jurisdiction  upon  the  court.  Smith  v.  Reid,  184  N.  Y.  573, 
31  N.  E.  1082.  But  here  the  court  had  jurisdiction  by  reason  of  the 
service  of  the  order  to  show  cause  and  the  petition  on  the  infant 
within  this  state.  The  petitioner  in  the  proceeding  presented  to  the 
court  a  petition  for  the  appointment  of  such  a  guardian.  That  peti- 
tion nominated  a  person  to  be  appointed  guardian  ad  litem,  and  the 
court  accepted  such  nomination,  and  appointed  the  person  so  nomi- 
nated by  the  petitioner,  who,  in  this  proceeding,  at  least,  was 
an  adverse  party  to  the  infant.  This  was  in  express  violation 
of  rule  49  of  the  general  rules  of  practice,  which  provides  that  no  per- 
son shall  be  appointed  guardian  ad  litem  who  is  nominated  by  the  ad- 
verse party.  The  court  having  thus,  in  violation  of  the  rule  which  has 
the  force  of  a  statute,  nominated  as  a  person  to  protect  the  rights  of 
this  infant  one  nominated  by  the  adverse  party,  I  think  it  was  the  duty 
of  the  general  guardian  of  the  infant  to  call  the  attention  of  the  court 
to  the  violation  of  this  rule,  and  to  request  that  the  order  so  made  be 
vacated,  and  that,  upon  the  attention  of  the  court  being  so  called  to 
that  fact,  it  was  the  duty  of  the  court  to  vacate  such  order. 

It  is  quite  apparent  that  the  protection  of  infants,  especially  in 
proceedings  of  this  character,  where  a  decree  upon  the  accounting  dis- 
charges the  trustee  from  any  liability  to  the  infant;  requires  that  this 
nde  be  rigidly  enforced.  The  rights  of  infants  can  only  be  protected 
upon  such  an  accounting  by  the  active  and  intelligent  efforts  of  a 
guardian  ad  litem  whose  only  interest  is  the  full  protection  of  the  in- 
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Want's  rights;  and  it  is  quite  apparent  that  a  guardian  ad  litem,  nomi- 
nated by  the  party  whose  accounts  are  to  be  passed,  might  be  exposed 
to  influences  other  than  those  which  should  control  a  guardian  ad 
litem,  whose  Sole  object  should  be  to  procure  the  recognition  of  all 
the  infant's  rights. 

For  this  reason,  therefore,  we  think  the  order  appealed  from  should 
be  reversed,  with  |10  costs  and  disbursements^  and  the  motion  grant- 
eAy  with  f  10  costa.    All  concur. 


In  re  CUTTINO. 

In  re  HAMILTON'S  WILL. 

(Supreme  Court,  Appellate  Division,  First  Department    March  17,  1889.) 

Tbustbes— Discharge— Infants— Guardian  Ad  Litem— Erroneous  Apfoist- 

XENT. 

Where,  In  a  proceeding  by  a  trustee  of  an  infant's  estate  to  he  dis- 
charged and  for  an  accounting,  the  court  erroneously  appointed  a  person 
nominated  by  such  trustee  guardian  ad  Utem  for  the  infant,  in  vic^tioa 
of  Gen.  Prac.  Rule  49,  an  order  discharging  the  trustee,  and  appointing 
a  referee  to  take  and  state  his  accounts,  was  inyalid. 

Appeal  from  special  term,  New  York  county. 

Proceeding  by  William  Bayard  Cutting  against  Eleanor  Mai^arette 
Hamilton  and  otbers  to  be  discharged  as  trustee  under  the  will  of 
Charles  Kennedy  Hamilton,  deceased.  From  an  order  granting  the 
petition  and  appointing  a  referee  to  take  and  state  his  accoanta,  de- 
fendants appeal.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

Morris  A.  Tyng,  for  appellants. 

J.  Archibald  Murray,  for  respondent. 

INGRAHAM,  J.  The  order  appealed  from  was  granted  upon  an 
order  to  show  cause,  a  copy  of  which  was  served  upon  the  beneficiary 
of  the  trust,  Eleanor  Margarette  Hamilton,  an  infant  over  the  age  of 
14  years.  Louise  Savage  Tyng,  the  general  guardian  of  the  infant, 
appeared  by  counsel  for  the  purpose  of  objecting  to  the  granting  of 
the  motion,  upon  the  ground,  among  others,  that  no  proper  guardian 
ad  litem  of  such  infant  had  been  appointed.  It  appears  by  the  rec- 
ord that  the  order  to  show  cause  having  been  served  upon  the  infant 
who  was  a  beneficiary  of  the  trust,  upon  the  return  day  of  such  order 
to  show  cause  neither  the  infant,  nor  any  one  on  her  behalf,  applied 
to  have  a  guardian  ad  litem  appointed  for  her.  The  petitioner, 
therefore,  presented  a  petition  praying  that  a  person  named  -be  ajv 
pointed  such  guardian  ad  litem;  and  the  court  appointed  such  per- 
son who  had  l^n  nominated  by  the  petitioner,  who  was  the  adverse 
party  to  the  infant.  Upon  an  appeal  from  an  order  denying  a  mo- 
tion to  vacate  such  appointment,  we  have  reversed  the  order,  and 
vacated  such  appointment,  as  being  in  violation  of  rule  49  of  the 
general  rules  of  practice.     56  N.  Y.  Supp.  945.    As  the  appointment 
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ol  this  guardian  ad  litem  was  irregular,  the  court  should  not  have 
granted  the  prayer  of  the  petition  until  a  proper  guardian  ad  litem 
has  been  appointed  for  the  infant  beneficiary,  upon  whom  the  peti- 
tion and  order  to  show  cause  should  be  served,  and  who  would  have 
an  opportunity  to  appear  upon  the  application;  and  for  that  reasoji 
tbis  order  must  be  reveirsed,  with  f  10  costs  and  disbursements,  and 
the  motion  dismissed,  with  flO  costs.    All  concur. 


McKlERNAN  v.  BALLIN  et  al. 
(Supreme  Court,  Appellate  Term.    March  7,  18d&.) 

1.  Witnesses— Cross-Examination— Relevancy. 

In  an  action  for  commissions  on  orders  taken  for  goods,  the  prlncipcd 
claimed  that  he  was  not  liable  on  certain  orders,  which  were  rejected 
because  the  salesman  was  not  authorized  to  sell  such  goods.  The  sales* 
man,  haying  on  direct  examination  given  in  evidence  a  statement  of  the 
orders  he  had  sent  in,  was  asl^ed  on  cross^xaminatlon  if  he  had  not 
taken  a  certain  order,  which  was  contained  in  the  statement,  and  which 
the  principal  claimed  was  for  goods  which  the  salesman  was  not  au- 
thorized to  sell.    Hdd,  that  the  question  was  proper. 

8.  Trial— Exclusion  op  Evidence— Objections. 

Where  an  objection  to  a  question  can  easily  be  obviated,  and  the 
testimony  sought  is  relevant,  it  is  Improper  to  exclude  the  question 
without  an  assignment  of  the  ground  of  objection. 

ft.  Principal  and  Aoent— Action  for  Commissions— Evidence. 

In  an  action  for  commissions,  the  principal  claimed  he  was  not  liable 
on  cei'tain  orders  sent  in  by  the  salesman,  which  were  rejected  because 
the  parties  were  Irresponsible.  The  salesman  testified  that  he  had  not 
been  told  that  some  orders  had  been  rejected,  and  the  reason  therefor, 
and  he  gave  in  evidence  a  statement  of  all  orders  he  had  sent  in.  Held, 
that  testimony  of  the  principal  to  a  conversation  between  himself  and 
the  salesman  concerning  one  whose  order  had  been  rejected  was. relevant. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  district 
Action  by  John  B.  McKiernan  against  Malinda  Ballin  and  others. 

From  a  judgment  for  plaintiff,  defendants  appeal.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 

TRITT,  JJ. 

Benjamin  Patterson,  for  appellants. 
•  Martin  H.  Murpljy,  for  respondent 

MacLEAN,  J.  Having  given  evidence  of  an  arrangement  with 
the  defendants  (appellants)  whereby  he  was  to  receive,  upon  orders, 
a  commission  varying  according  to  the  value  of  the  merchandise,  the 
plaintiflTs  assignor  testified  that,  after  getting  his  line  of  samples, 
he  had  procured  orders,  and  sent  them  to  be  filled  to  the  defendants; 
that  he  had  not  been  informed  whether  the  orders  had  been  filled  at 
all,  and  that  he  had  not  been  told,  whenever  he  called,  that  some  of 
the  orders  had  not  been  filled,  and  why;  and,  further,  that  he  ha4 
sent  in  a  statement,  which,  having  been  produced  by  the  defendants, 
was  received  in  evidence  as  representing  all  the  orders  sent,  all  the 
sales,  the  names  of  the  persons  to  whomi  the  sales  were  alleged  to 
have  been  made,  and  the  amounts.     Upon  cross-examination  the 
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same  witness  said  the  samples  of  shirts  furnished  him  had  no  cuffs, 
that  he  had  taken  orders  for  shirts  with  cuffs,  and  that  he  had  been 
informed  in  one  case  that  an  order  had  been  rejected  for  that  reason, 
but  that  this  was  not  true  in  three  or  four  cases.  Then  he  was 
asked,  "Didn't  you  take  an  order  from  Harris  &  Mowry  for  *  *  * 
shirts  with  cuffs?"  But,  on  being  "objected  to  as  no  part  of  the  tes- 
timony in  chief,'*  the  question  was  excluded,  with  the  remark,  "You 
are  trying  to  prove  your  case  by  this  witness."  Neither  the  ground 
given  for  the  objection  on  behalf  of  the  plaintiff,  nor  the  reason  for 
the  ruling  offered  by  the  justice  was  good,  as  the  question  was  rele- 
vant to  the  taking  of  one  of  the  orders  respecting  which  the  witness 
had  given  evidence  upon  his  direct  examination  by  the  statement  in- 
troduced in  support  of  the  plaintiff's  case.  After  one  of  the  defend- 
ants had  stated  that  he  saw  the  assignor,  a  traveling  salesman,  af 
their  place  of  business  from  time  to  time,  that  he  had  gone  once  with 
him  to  the  shipping  room,  and  there  pointed  out  on  the  list  the  or- 
ders to  be  filled,  and  said  that  those  rejected  were  in  the  office  be- 
low, and  also  that  he  used  to  see  him  about  once  a  month,  the  jus- 
tice, of  his  own  motion,  and  without  suggesting  any  reason  for  so 
doing,  excluded  the  question,  "Of  what  orders  did  you  speak  to  him 
whenever  you  saw  him?"  The  question  was  open  to  an  objection 
which  the  plaintiff's  counsel  might  urge  or  disregard, — ^an  objection 
easily  obviated  when  stated;  but  as  the  evidence  asked  for  was  rele- 
vant in  contradiction  of  the  assertions  of  the  plaintiff's  sole  witness, 
as  related  above,  the  question  might  not  be  excluded  without  assign- 
ing the  ground  therefor.  Later  on,  the  same  defendant  testified 
that  he  had  talked  with  the  assignor  on  an  occasion,  of  which  he  gave 
the  date  in  answer  to  a  question  by  the  justice,  who  then  inquired: 
**What  was  the  conversation?"  and  the  witness  said  he  had  told  the 
assignor  they  could  not  get  any  information  in  reference  to  one 
Taylor,  whereupon  his  own  counsel  asked,  'What  did  you  tell  him 
besides  that?"  And  after  the  defendant  had  begun  his  reply,  and 
stated  that  the  firm  had  written  to  different  people  for  references, 
he  was  interrupted  with,  "Objected  to,"  by  plaintiff's  counsel,  and  his 
answer  stricken  out,  without  the  assignment  of  any  ground,  although 
the  statement,  so  far  as  made,  was  relevant  to  the  evidence  previous- 
ly introduced  on  the  part  of  the  plaintiff.  As  an  exception  was  dujv 
taken  to  each  of  these  rulings,  each  was  reversible  error,  and  the 
judgment  should  be  reversed,  with  costs  to  the  appellants  to  abide 
the  event.  This  necessary  disposition  of  the  appeal  renders  need- 
less any  discussion  of  certain  incidents  occurring  during  and  after 
the  trial,  and  much  dwelt  upon  by  both  parties  upon  the  argument. 
Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellants to  abide  the  event.     All  concur. 

PREEDMAN,  P.  J.  I  am  satisfied  that  the  exclusion  of  the  evi- 
dence referred  to  by  Mr.  Justice  MacLEAN  waa  error.  The  judg- 
ment should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event. 
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PEOPLE  ex  rel.  BRADY  v.  MOSS  et  al. 
(Supreme  Court,  Appellate  Dirislon,  First  Department    March  17,  1899.) 

POLICEMEK— OlSCHAROE  FOR  DRUNKENNESS— EVIDENCE. 

A  policeman  complained  of  sickness,  and  was  excused.  He  and 
his  wife  testified  that  he  went  home,  and  took  some  quinine  and 
whisky,  at  her  request,  in  quantities  insufficient  to  cause  intoxication, 
and  that  she  was  ill,  and  sent  him  to  a  drug  store.  He  testified  that 
his  sickness  caused  him  to  faint  before  reaching  the  drug  store.  A  per- 
son, who  saw  him  before  he  fell,  testified  that  he  was  walking  steadily, 
and  that  his  face  was  pale,  and  that  brandy  was  administered  to  him 
after  he  fell.  His  breath  smelled  of  liquor,  and  he  acted  like  a  drunken 
man.  He  was  taken  before  a  magistrate  and  fined  for  drunkenness; 
but  the  magistrate  professed  himself  doubtful  about  the  case,  and 
imposed  the  lightest  fine  possible,  and  expressed  his  willingness  to  remit 
it  Held  insutticlent  to  sustain  a  discharge  from  the  force  on  the  ground 
that  he  was  so  much  under  the  Influence  of  liquor  as  to  be  unfit  for  duty. 

McLaughlin  and  Rumsey,  JJ.,  dissenting. 

Certiorari  on  the  relation  of  Joseph  E.  Brady  to  review  the  action 
of  Frank  Moss  and  others,  commissioners,  in  dismissing  relator  from 
the  police  force  of  New  York  City.     Relator  reinstated. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,  MC- 
LAUGHLIN, and  INGRAHAM,  JJ. 

Louis  J.  Grant,  for  relator. 
Terance  Parley,  for  respondents. 

BARRETT,  J.  The  charge  against  the  relator  was  that  "at  the 
Twentieth  precinct  station  house.  No.  434  West  Thirty-Seventh  street, 
at  2  p.  m.,  February  18, 1897,  [he]  was  so  much  under  the  influence  of 
liquor  as  to  be  unfit  for  du^."  He  was  found  unconscious  on  this 
day  in  front  of  No.  219  West  Fortieth  street,  and  taken  to  the  station 
house  named  in  the  charge.  He  remained  there  for  nearly  three 
hours.  From  the  station  house  he  was  taken  to  the  Second  district 
court,  where  he  was  fined  one  dollar.  The  testimony  against  the 
relator  shows  that  he  was  unconscious,  or  partially  so,  that  his  breatli 
smelled. of  liquor,  and  that  he  acted  like  a  man  who  was  drunk  to 
stupefaction.  On  the  other  hand,  it  appears  that  he  complained  of 
being  unwell  on  the  morning  in  question,  and  was  excused  from  roll 
call.  It  was  his  off  day,  and  he  went  home.  The  relator  and  his 
wife  both  testify  that  she  advised  him  to  take  some  quinine  and  whis- 
ky, and  that  he  did  so.  His  wife  was  then  sick  in  bed,  and  she 
asked  him  to  go  to  a  druggist's  to  get  her  some  medicine.  He  did 
not  want  to  go,  because  of  his  own  illness;  but,  as  there  was  no  one 
else  to  send,  he  finally  started  out  upon  this  errand.  The  drugglst*H 
shop  was  at  the  corner  of  Broadway  and  Forty-First  street.  On  the 
way  he  fainted.  He  says  that  this  was  due  to  his  sickness,  and  that 
he  had  not  previously  taiken  enough  whisky  to  affect  him.  He  is  cor- 
roborated as  to  the  occurrence  on  the  street  by  Lemmon,  to  all  ap- 
pearance an  absolutely  disinterested  witness.  The  latter  says  ho 
met  the  relator  on  West  Fortieth  street;  that  he  was  very  pale,  but 
walked  steadily,  and  showed  no  sign  of  intoxication;  that  just  as 
they  passed  each  other  the  relator  collapsed;  and  that  he  (Lemmon) 
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got  a  tumblerful  of  brandy  and  poured  it  down  the  relator's  throat. 
The  manager  of  the  hotel  where  the  brandy  was  obtained  corroborat- 
ed Lemmon  as  to  its  procurement.  Upon  this  evidence^  the  relator 
fairly  acquitted  himself  of  the  charge  made  against  him.  He  cer- 
tainly cannot  be  held  to  be  in  fault  for  the  brandy  which  he  thus 
swallowed  while  unconscious.  People  v.  French,  119  N.  Y.  504,  23 
N.  E.  1061.  Consequently  the  sole  basis  for  the  chsurge  against  him 
was  the  quinine  and  whisky  which  he  took  at  home.  But  if  the  re- 
lator, even  without  a  physician's  direction,  in  good  faith  took  a  mod- 
erate dose  of  quinine,  mix^d  with  whisky,  for  his  ailment,  he  was 
guilty  of  no  offense  justifying  his  dismissal.  According  to  his  own 
testimony,  cprroborated  by  that  of  his  wife,  this  is  all  that  he  did, 
and  there  is  nothing  to  contradict  or  impeach  him  on  that  head.  As 
to  the  brandy,  and  his  condition  on  the  street,  he  is,  as  we  have  seen, 
directly  corroborated  by  Lemmon,  who  says  that  his  face  was  pale, 
instead  of  being  flushed,  and  that  he  walked  steadily.  If  his  col- 
lapse had  been  due  to  liquor,  his  gait  and  whole  demeanor  on  the 
street  would  have  shown  unmistakably  the  fact  of  his  intoxication. 
The  testimony  against  the  relator  is  perfectly  compatible  with  the 
evidence  in  his  favor.  Because  he  was  unconscious  or  stupefied,  and 
his  breath  smelled  of  liquor,  the  witnesses  for  the  respondents  not 
unnaturally  thought  that  it  was  a  case  of  voluntary  intoxication. 
But  the  uncontradicted  and  unimpeached  evidence  in  his  behalf 
shows  that  he  fainted  from  sickness,  and  that  he  had  not  voluntarily 
and  consciously  drunk  such  a  quantity  of  liquor  as  could  intoxicate 
him  or  unfit  him  for  duty.  The  defense  here  made  is  a  common  one 
in  this  class  of  cases,  and  invites  careful  scrutiny,  but  still  it  must 
not  be  disregarded  when  it  is  fully  and  fairly  established. 

The  proc^ings  before  the  magistrate  cannot  in  any  way  bar  or 
prejudice  the  relator.  Whatever  weight  might  be  attached  to  the 
mere  fact  of  the  fine  is  balanced  by  evidence  that  the  magistrate 
professed  himself  as  doubtful  about  the  case,  that  he  imposed  the 
lightest  fine  possible,  and  that  he  expressed  his  willingness  to  re- 
mit it. 

The  proceedings  should  be  annulled,  with  |50  costs  and  disburse- 
ments, and  the  relator  reinstated.  All  concur,  except  McLAUGH- 
UN  and  RDMSEY,  JJ.,  dissenting. 

McLaughlin,  J.  (dissenting).  The  relator  was  charged  with 
conduct  unbecoming  an  officer.  The  specifications  were  that  he,  at  a 
time  and  place  named,  was  so  much  under  the  influence  of  liquor  as 
to  be  unfit  for  duty,  and  that  he  was  arraigned  before  a  police  magis- 
trate, charged  with  intoxication,  and  tried  and  convicted  of  that  of- 
fense. Upon  this  chargp  and  these  specifications  the  relator  was 
tried  by  the  police  commissioners,  and  after  such  trial  duly  had,  and 
upon  evidence  legally  taken,  he  was  found  guilty,  and  dismissed  from 
the  force.  The  relator  assails  the  finding  of  the  commissioners  up- 
on the  ground  that  there  was  no  evidence  to  support  the  finding,  and 
that  it  was  against  the  weight  of  evidence.  After  a  careful  consid- 
eration of  the  record  before  us,  I  am  satisfied  that  the  finding  of  the 
commissioners  was  correct     Upon  the  hearing  before  them,  it  ap- 
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peared  from  the  testimonj  offered  on  the  pai*t  of  the  respondents  that 
the  relator  was  found  by  a  police  oflfteer,  shortly  after  11  o'clock  a.  ul, 
lying  on  the  front  stoop  of  a  building  on  Fortieth  street,  in  an  uncon- 
scious or  semiunconscloufi  condition;  that  he  was  taken  by  the  offi- 
cer to  the  police  station,  and  there  examined  by  the  police  surgeon 
for  the  purpose  of  determining  whether  "it  was  a  hospital  case  or 
not";  that  the  police  surgeon  thoroughly  examined  the  relator,  and 
found  that  he  was  suffering  from  intoxication,  and  nothing  else; 
that  the  relator  remained  in  the  station  house  between  two  and  three 
hours,  at  the  expiration  of  which  time  he  regained  consciousness,  and 
so  far  recovered  from  his  stupor  that  he  was  arrested,  taken  before 
a  magistrate,  charged  with  intoxication,  and  by  the  magistrate  tried, 
convicted,  and  fined  for  that  offense.  The  testimony  thus  given  by 
the  respondents,  tending  to  prove  the  foregoing  facts,  was  not  dis- 
puted by  the  relator,  but,  instead,  he  sought  to  establish  facts  which 
would  explain  his  physical  condition,  as  well  as  his  conviction  by  the 
magistrate.  From  his  testimony  (and  he  was  corroborated  in  some 
respects  by  other  witnesses)  it  appeared  that,  when  he  left  his  post 
of  duty  on  the  morning  in  question,  he  complained  of  not  feeling 
well,  and  in  response  to  a  suggestion  made  by  a  brother  officer,  that 
be  go  upon  the  sick  list,  replied  that  he  had  24  hours  off,  and  thought 
'*he  could  fix  up  in  that  time";  that  he  did  not  report  to  the  police 
surgeon,  or  consult  a  physician,  but  went  to  his  home,  and,  at  the 
suggestion  of  his  wife,  took  some  quinine  and  whisky,  and  then,  at 
her  request,  started  to  go  to  a  drug  store,  and  before  reaching  there 
collapsed  in  the  street;  that  he  had  no  recollection  of  what  occurred 
thereafter,  until  he  came  to  in  the  station  house.  It  did  not  appear 
from  his  testimony,  or  any  offered  in  his  behalf,  how  much  quinine 
and  whisky  he  took,  or  when  he  took  it,  or  what  time  it  was  when  he 
left  his  home  and  started  for  the  drug  store,  or  how  far  he  had  pro- 
gressed on  his  journey  when  he  collapsed.  Neither  did  it  appear 
where  he  was  from  the  time  he  left  his  post  in  the  morning  until  he 
was  taken  by  his  brother  officer  to  the  station  house,  further  than 
that  he  went  home,  and  then  started  for  the  drug  store.  It  did  ap- 
pear from  the  testimony  of  other  witnesses  that  he  was  seen  to  fall 
in  the  street,  and  that  he  was  carried  to  and  placed  upon  the  stoop 
where  the  officer  found  him;  and  while  he  was  upon  the  stoop,  one 
witness  testified,  he  gave  him  some  brandy.  As  to  the  conviction  be- 
fore the  police  magistrate,  the  relator  testified  that  the  magistrate 
expressed  himself  as  doubtful  about  the  case,  and  for  that  reason 
imposed  a  small  fine,  which  he  either  then  or  thereafter  expressed  a 
willingness  to  remit.  The  magistrate  was,  however,  not  produced, 
and  the  only  testimony  bearing  upon  this  subject  was  that  given  by 
the  relator  himself;  and  it  will  be  observed  that  he  had  previously 
testified  before  the  commissioners  that  he  had  no  pa:sonal  conversa- 
tion with  the  magistrate.  But  it  was  not  of  the  slightest  importance 
whether  or  not  the  magistrate  had  expressed  an  opinion  as  to  the 
merits  of  the  conviction.  The  fact  remained  that  the  relator  had 
been  charged  with,  and  convicted  of,  the  offense  of  intoxication;  and 
he,  so  far  as  appeared,  was  entirely  satisfied  with  the  justice  of  the 
conviction,  because  at  the  time  of  the  hearing  before  the  commission- 
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ere  he  had  not  appealed  from  it,  or  complained  in  any  way  of  the 
fine  imposed.  The  conviction  for  intoxication  was  presented  to,  and 
considered  by,  the  commissioners;  and  this  of  itself  was  sufficient  to 
justify  the  conclusion  reached  by  them.  It  was  not  necessary,  and 
they  were  not  required,  to  try  the  question  of  intoxication  de  novo. 
But,  independent  of  the  conviction,  the  other  evidence  was  sufficient 
to  sustain  the  finding  that  the  relator  was  at  the  time  intoxicated. 
The  members  of  the  police  department  in  a  great  city  like  New  York 
are  charged  with,  and  responsible  for,  the  maintenance  of  law  and 
order.  They  are  the  guardians  of  the  public  peace.  It  is  their  duty 
to  protect  persons  and  property,  and  to  prevent  violations  of  law. 
To  insure  a  proper  discharge  of  these  duties,  it  is  essential  that  the 
moral  standard  of  the  force  should  be  high,  and  strict  discipline 
maintained;  and,  to  this  end,  the  statute,  while  it  has  not  given  the 
police  commissioners  power  to  dismiss  an  officer  at  will,  without  a 
charge  being  made  and  a  trial  had,  nevertheless  has  vested  them,  to 
a  certain  extent,  at  least,  with  discretionary  powers,  both  as  to  the 
method  of  procedure  and  the  determination  of  charges  of  this  char- 
acter, and  their  conclusion  ought  not  to  be  lightly  interfered  with  by 
the  courts.  People  v.  Board  of  Police  Com'rs,  93  N.  Y.  97.  We 
have  heretofore  held  that  the  judgment  of  the  conmiissioners  "has 
all  the  force  of  the  verdict  of  a  jury,  and  should  not  be  disturbed, 
unless  it  is  so  overwhelmingly  against  the  weight  of  evidence  as  to 
justify  the  inference  of  passion,  prejudice,  partiality,  or  clear  mis- 
take" (People  V.  Martin,  5  App.  Div.  217,  39  N.  Y.  Supp.  74),  and  no 
such  inference  can  fairly  be  deduced  from  the  record  before  ns.  For 
these  reasons  the  writ  should  be  dismissed,  and  the  action  of  the  com- 
missioners affirmed,  with  costs. 

EUMSEY,  J.,  concurring. 


HODECKER   v.    HODECKER. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    March  22,  1809.) 

New  Trial— Trial  by  Court — DBCisiOK'-FAiLnRB  to  File. 

Code  Civ.  Proc.  S  1010,  requires  the  decision  of  an  issue  of  fact  or  of 
law  tried  by  the  court  to  be  filed  in  the  clerli*s  olfice  within  20  days  after 
final  adjournment  of  the  term  at  which  it  was  tried,  and  authorizes 
either  party,  in  default  thereof,  to  move  for  a  new  trial  on  that  ground. 
and  provides  that,  if  the  decision  is  not  filed  when  the  moticm  is  heard. 
the  court  must  grant  a  new  trial  absolutely,  unless  it  is  filed  within  the 
time  specified  in  the  order  denying  it.  Held,  that  the  statute  was  man- 
datory, and  where  no  decision  was  filed  within  the  time,  and  a  new  trial 
was  asked  on  that  ground,  the  court  was  bound  to  grant  It,  unless  the 
order  denying  it  specified  the  time  when  the  decision  would  be  fiJed,  and 
it  was  filed  as  specified. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Anna  Hodecker  against  Frederick  Hodecker.  Plaintiff 
appeals  from  a  judgment  entered  on  the  2d  day  of  July,  1898,  dis- 
missing the  plaintiff's  complaint  on  the  merits,  without  costs   to 
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either  party;  and  also  from  an  order  entered  on  the  3d  day  of  June, 
1898,  which,  among  other  things,  directed  that  a  motion  for  a  new 
trial,  made  by  the  plaintiff,  on  the  ground  that  a  decision  had  not 
been  duly  made  and  filed  by  the  justice  who  tried  said  case  within 
20  days  after  the  adjournment  of  the  term  at  which  such  action 
was  tried,  be  heard  on  the  llth  day  of  June,  1898;  and  also  from  an 
order  granted  on  the  said  llth  day  of  June,  1898,  at  a  special  term, 
and  entered  on  the  30th  day  of  June,  1898,  which  denied  the  plain- 
tiff's motion  and  application  for  a  new  trial,  which  motion  was  made 
upon  the  ground  that  a  decision  of  the  trial  justice  had  not  been 
made  and  filed  within  20  days  after  the  adjournment  sine  die  of  the 
conrt  at  which  said  action  was  tried.    Beversed. 

Tbe  action  was  commenced  on  the  12tb  day  of  November,  1897,  to  set  aside 
a  certain  agreement,  made  and  entered  Into  by  and  between  the  plaintiff  and 
the  defendant  (who  were  husband  and  wife),  dated  the  18th  day  of  Noven»ber, 
1889,  which  agreement,  it  was  alleged,  was  procured  by  fraud  and  undue 
influence,  and  which,  among  other  things,  provided,  in  substance,  by  its  terms, 
that  in  consideration  o^  the  sum  of  about  $18,000,  paid  by  the  defendant  to 
the  pUUntlff,  and  which  she  received,  the  plaintiff  released  the  defendant 
from  all  claims  and  demands  arising  by  reason  of  their  relation  of  husband 
and  wife,  and  covenanted  and  agreed  that  she  would  live  separate  and  apart 
from  her  husband,  release  aU  dower  Interest  which  she  might  have  in  the 
real  estate  which  he  then  owned  or  might  thereafter  acquire,  and  would  not 
make  any  dalm  or  demand  upon  him  for  support  or  maintenance  as  his  wife. 
Issue  was  Joined  in  said  action  by  the  service  of  an  answer  on  the  llth  day  of 
April,  1898,  which  in  substance  denied  the  allegation  of  the  complaint  that 
said  agreement  was  procured  through  fraud  and  duress  on  the  part  of  the 
defendant,  and  alleged  its  validity.  The  issues  so  Joined  were  brought  to 
trial  at  a  special  term  of  the  supreme  court,  held  in  and  for  the  county  of 
Monroe,  on  the  llth  day  of  April,  1808.  The  plaintiff  and  defendant  were 
each  represented  by  counsel,  and  tbe  testimony  of  a  large  number  of  wit- 
nesses was  taken  tending  to  sut)port  the  contention  of  the  parties,  respectively. 
The  taking  of  testimony  was  concluded  on  the  foUowlng  day,  the  12th  of 
April,  1898,  at  which  time  the  learned  trial  Justice  announced  that,  for  rea- 
sons stated  by  him  orally,  the  plaintiff*s  complaint  must  be  dismissed,  and 
thereupon  orally  directed  that  the  plaintiff's  complaint  be  dismissed,  but  with- 
out costs.  On  the  13th  day  of  April,  1898,  and  whUe  the  court  in  which  tbe 
action  had  been  tried  was  in  session,  the  Justice  made  and  signed  findings  of 
fact  and  conclusions  of  law,  which  conclusions  of  law,  among  other  things, 
directed  that  the  plaintiff's  complaint  should  be  dismissed  upon  the  merits, 
and  Judgment  rendered  in  favor  of  the  defendant.  On  the  same  day  a  Judg- 
ment was  entered  in  the  clerk's  office  of  Monroe  county  in  conformity  with 
said  findings  of  fact  and  conclusions  of  law,  and  on  the  same  day  the  defend- 
ant's attorney  served  upon  tbe  attorney  for  tbe  plaintiff  said  findings  of  fact 
and  conclusions  of  law,  which  were  signed  by  the  trial  Justice,  and  which  pur- 
ported to  be  the  decision  in  said  action,  and  also  served  upon  the  attoiiiey 
for  the  plaintiff  a  copy  of  the  Judgment  entered  against  her  as  aforesaid  upon 
such  decision.  Thereafter,  and  on  the  16th  day  of  April,  1898,  at  the  term  of 
court  at  which  said  action  had  been  tried,  and  apparently  up<Hi  the  court's 
own  motion,  tbe  attorneys  for  the  respective  parties  being  present,  and  not 
objecting,  an  order  was  made  setting  aside  the  findings  and  decision  herein- 
before referred  to,  and  vacating  the  same,  and  said  order  further  provided: 
'TThat  the  parties  may  submit  proposed  findings  of  law  and  fact  herein  to 
the  trial  court;  also,  further  ordered  that  the  clerk  of  this  court  enter  the 
foregoing  order  in  tbe  said  action  accordingly."  Thereafter,  and  under  date 
of  April  17,  1898,  the  attorney  for  the  plaintiff  submitted  to  the  court  proposed 
findings  of  fact  and  conclusions  of  law.  Thirty  days  thereafter,  upon  an 
aflldavit  dated  the  17th  day  of  May,  1898.  which,  among  other  things,  stated 
that  no  decision  had  been  made  in  writing  by  the  court  for  more  than  20 
days  after  the  final  adjournment  of  the  court  at  which  said  action  ha4  been 
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tried,  and  for  more  than  20  days  after  the  decision  and  findings  made  by  said 
court  had  been  vacated  and  set  aside  by  its  order  of  April  1^  1808,  a  motion 
was  made  by  the  plaintilT  for  a  new  trial,  under  section  1010  of  the  CJode  of 
ClTil  Procedure,  upon  the  ground  that  a  decision  had  not  been  made  In 
writing  by  the  court  within  20  days  after  the  final  adjournment  of  the  court 
at  which  said  action  was  tried;  and  in  the  motion  it  was  also  aslced  that 
the  judgment  which  had  been  entered  upon«the  findings,  which  were  after; 
wards  vacated  and  set  aside  by  the  trial  justice,  as  hereinbefore  stated, 
should  be  canceled  of  record.  Said  motion  was  made  returnable  at  a  special 
term  of  the  supreme  court  appointed  to  be  held  at  the  court  house  in  tbe  city 
of  Rochester,  in  the  county  of  Monroe,  on  the  30th  day  of  May,  1898.  On 
said  return  day  said  motion  was  ordered  to  be  heard  at  a  special  t»-m  of 
the  supreme  court,  appointed  to  be  held  in  and  for  the  county  of  Monroe  on 
the  nth  day  of  June,  1898,  before  the  justice  by  whom  said  action  was 
tried,  who  was  designated  to  hold  said  term.  On  said  Uth  day  oC  June. 
1888,  said  motion  came  on  to  be  heard  before  said  Justice,  and,  after  hearing 
counsel  tor  the  respective  parties,  an  order  was  made  which,  aniong  other 
things,  directed  that  the  plaintilTs  motion  for  a  new  trial,  upon  the  groond 
that  ^^  decision  had  be^i  made  by  the  justice  before  whom  such  trial  had 
been  had  within  20  days  after  the  adjournment  of  said  term  of  court  be 
denied;  and  said  order  directed  that  that  part  of  plaintiflTs  motion  which 
asked  that  the  judgment  entered  upon  the  findings  which  had  been  vacated 
be  set  aside  and  annulled,  and  that  the  clerk  be  directed  to  strike  the  same 
from  his  docket  and  from  the  record,  be  denied.  Thereafter,  and  on  the 
28th  day  of  June,  1808,  the  learned  trial  justice  before  whom  the  above- 
entitled  action  was  tried  made  and  signed  findings  of  fact  and  conclusions 
of  law  in  this  case,  which  conclusions  of  law,  among  other  things,  directed 
that  the  plaintiflTs  complaint  be  dismissed  upon  the  merits,  and  also  directed 
judgment  in  favor  of  the  defendant,  but  without  costs.  Upon  said  last-men- 
tioned findings  of  fact  and  conclusions  of  law  the  defendant,  on-  the  2d  day 
of  July,  1898,  entered  judgment  dismissing  the  pkUntifTs  complaint  on  the 
merits.  To  the  findings  of  fact  and  conclusions  of  law  upon  which  said 
last-mentioned  judgment  was  entered  the  plain tiflT  duly  excepted.  From  that 
ju^ment  so  entered,  this  appeal  is  taken;  and  an  appeal  is  also  taken  from 
the  order  which  denied  plaintiflTs  motion  for  a  new  trial,  made  upon  the 
ground  that  a  decision  had  not  been  made  and  filed  by  the  justice  before  whom 
the  action  was  tried  for  more  than  20  days  after  the  final  adjournment  of  the 
court  at  which  such  action  had  been  tried. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  McLEN* 
NAN,  and  SPRING,  JJ. 

Jacob  Spahn,  for  appellant. 
O.  C.  Werner,  for  respondent. 

McLENNAN;  J.  The  plaintiff's  motion  for  a  new  trial  was  made 
more  than  20  days  after  the  final  adjournment  of  the  court  at  which 
the  action  was  tried,  and  more  than  20  days  after  the  justice  before 
whom  the  action  was  tried  assumed,  by  his  order  of  April  16,  1898, 
to  set  aside  and  annul  his  decision  of  said  case.  Assuming  that  the 
order  of  April  16,  1898,  was  properly  made,  and  apparenfly  neither 
party  objected  to  it,  and  its  validity  is  not  questioned  by  this  ap- 
peal, no  decision  of  the  case  had  been  made.  Certainly,  from  the 
date  of  said  order,  the  parties  were  in  precisely  the  same  i)osition  as 
if  no  decision  had  been  attempted.  The  oral  statement  of  the  trial 
justice  at  the  close  of  the  evidence  was  in  no  sense  a  decision* 

Section  1010  of  the  Code  of  Civil  Procedure  provides: 

''Upon  the  trial  by  the  court  of  an  issue  of  fact  or  of  law,  its  dedaion  tai 
writing  must  be  filed  in  the  clerk's  ofllce/'  etc 
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Section  1022  of  the  Code  of  Ci\il  Procedure  providea: 

•*The  decision  of  the  court,  •  •  •  upon  the  trial  of  the  whole  Issues 
of  fact,  may  state  separately  the  facts  found  and  the  conclusions  of  law, 
•  •  ♦  and  the  court  may  ♦  ♦  ♦  file  a  decision,  stating  concisely  the 
irrounds  upon  which  the  issues  have  been  decided,  and  direct  the  judgment 
to  be  entered  thereon,  which  decision,  so  filed,  shall  form  part  of  the  Judg- 
ment roll." 

The  question  is  presented  by  this  appeal:  In  ease  a  justice  of  the 
Bopreme  court,  before  whom  an  issue  of  fact  is  tried,  neglects  to  make 
and  file  a  decision  within  20  days  after  the  court  at  which  the  trial 
is  had  adjourns  sine  die,  what  are  the  rights  of  the  parties? 

Section  1010  of  the  Code  of  Civil  Procedure  is  as  follows: 

"Upon  a  trial  by  the  court  of  an  issue  of  fact  or  of  law,  its  decision  in  writ- 
ing must  be  filed  in  the  clerk's  office  within  twenty  days  after  the  final  ad- 
journment of  the  term  where  the  issue  was  tried.  If  it  is  not  so  filed  either 
party  may  move,  at  a  special  term,  for  a  new  trial  upon  that  ground.  If  the 
doclsion.has  not  been  filed  when  the  motion  is  heard,  the  court  must  make 
an  order  for  a  new  trial,  either  absolutely  or  unless  it  is  filed  within  a  time 
specified  in  the  order.  If  an  order  for  a  new  trial  is  made,  or  a  contingent 
order  for  a  new  trial  becomes  absolute,  the  costs  of  the  former  trial  abide 
the  event" 

The  language  of  the  section  is  not  ambiguous,  nor  is  its  meaning 
uncertain.  The  court  "must"  file  a  decision  in  writing  within  20 
days  after  the  final  adjournment  of  the  court.  If  not,  either  party 
may  move  for  a  new  trial.  If  no  decision  has  been  filed  when  such 
motion  is  heard,  the  court  "must"  make  an  order  granting  a  new 
trial  absolutely,  or  specify  a  time  in  the  order  in  which  a  decision  will 
be  made.  By  the  provisions  of  the  section  no  unreasonable  hardship 
is  imposed  upon  the  trial  justice.  In  case  no  decision  is  made  by 
him  within  20  days  after  the  final  adjournment  of  the  court,  if  a 
motion  is  made  upon  that  ground  for  a  new  trial,  he  can  make  and 
file  a  decision  before  the  time  of  the  hearing  of  said  motion.  In 
case  such  trial  justice  should  then  be  unable  for  any  reason  to  make 
such  decision,  the  section  provides  that  he  may,  in  the  order  denying 
a  new  trial,  specify  the  time  within  which  such  decision  will  be 
made.  It  would  seem  to  be  the  purpose  of  the  section  to  give  the 
trial  justice  all  reasonable  opportunity  to  make  a  decision  in  any 
case  tried  before  him,  but  also  to  prevent  a  trial  justice  from  with- 
holding a  decision  in  any  case  indefinitely,  and  perhaps  to  the  great 
detriment  of  either  one  or  both  of  the  parties. 

Section  267  of  the  Old  Code  (so  called)  of  Civil  Procedure  provided 
that: 

"Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision  shall  be 
given  in  writing,  and  shaU  contain  a  statement  of  the  facts  found  and  the 
conclusions  of  law  separately,  and  upon  the  trial  of  an  issue  of  law  the 
decision  shall  be  made  in  the  same  manner,  stating  the  conclusions  of  law. 
Such  decisions  shall  be  filed  with  the  clerk  withhi  twenty  days  after  the 
court  at  which  the  trial  took  place  adjopmed.*' 

Under  that  section  of  the  Code  it  was  held  by  a  long  line  of  author- 
ities that  the  provision  that  "a  decision  shall  be  filed  within  twenty 
days''  was  merely  directory.  Le>vis  v.  Jones,  13  Abb.  Prac  427; 
Barger  v.  Baker,  4  Abb.  Prac.  11;  People  v.  Dodge,  5  How.  Prac.  47; 
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O'Brien  v.  Bowes,  4  Bosw.  657;  Stewart  v.  Slater,  6  Daer,  83;  Brink- 
ley  V.  Brinkley,  56  N.  Y.  192.  The  courts  having  decided  that  sec- 
tion 267  of  the  Old  Code  (so  called)  was  merely  directory,  the  parties 
to  the  action  were  left  in  substantially  the  same  position  as  they 
were  before  the  enactment  of  such  section,  and  it  was  still  within  the 
power  of  the  judge  before  whom  an  action  had  been  tried  to  delay  his 
decision  indefinitely,  and  the  parties  had  no  redress.  To  rdieve  the 
parties  from  such  embarrassment,  section  1010  of  the  Code  of  CivU 
Procedure  was  enacted.  Considering  the  language  of  the  section, 
as  compared  with  the  language  of  section  267  of  the  Old  Code,  the 
conclusion  is  irresistible  that  the  legislature  intended  that  the  provi- 
sions of  section  1010  should  be  mandatory,  and  not  directory;  other- 
wise, no  intelligent  reason  can  be  assigned  for  the  change  in  the 
language  of  the  sections.  We  think  that  the  provisions  of  section 
1010  are  mandatory,  and  that  the  court  before  whom  an  issue  of  fact 
is  tried  must,  within  20  days  after  the  final  adjournment  of  the  court 
at  which  such  trial  was  had,  file  a  decision  of  the  issues  involved 
in  such  action,  and  that,  in  case  such  court  does  not  file  such  decision 
within  that  time,  either  party  is  entitled  to  make  a  motion  for  a  new 
trial,  and,  in  case  the  court  does  not  make  and  file  a  decision  before 
the  hearing  of  such  motion,  the  motion  for  a  new  trial  must  be  granted, 
unless  the  judge  before  whom  such  motion  is  made  specifies,  in  the 
order  denying  the  motion  for  a  new  trial,  a  time  in  which  such  deci- 
sion sball  be  filed.  Unless  this  be  the  correct  interpretation  of  sec- 
tion 1010,  the  parties  to  a  litigation  are  left  in  precisely  the  same  posi 
tion  as  they  were  under  the  provisions  of  section  267  of  the  Old  Code 
(so  called),  and  are  powerless  to  procure  a  decision  to  be  made  in  any 
case,  against  the  inclination  of  the  judge  before  whom  such  action  has 
been  tried.  We  think  that  the  legislature  intended,  and  properly 
so,  that  a  judge  before  whom  a  case  had  been  tried  could  be  com- 
pelled to  make  a  decision  of  such  case  within  a  reasonable  time,  or 
permit  it  to  be  again  tried. 

In  the  case  of  Fleet  v.  Kalbfleisch,  43  Hun,  443,  which  was  decided 
bv  the  general  term.  Second  department,  and  which  reviewed  an 
order  made  granting  a  motion  for  a  new  trial,  made  upon  the  ground 
that  no  decision  had  been  made  in  writing  of  the  issues  involved 
in  the  case  tried  within  20  days  after  the  final  adjournment  of  tho 
court  at  which  such  trial  was  had,  the  order  was  reversed,  upon  the 
ground  that  the  moving  party  was  guilty  of  laches  in  not  having  made 
his  motion  within  a  period  of  10  years  after  the  trial  of  said  case; 
but  the  court  said: 

"Assuming  that  the  section  [1010]  Is  mandatory,  wherever  an  application 
thereunder  is  reasonably  made,  delay  will  deprive  a  party  of  the  right  to  an 
absolute  or  conditional  order  for  a  new  trial  on  the  ground  that  no  decision 
in  writing  has  been  filed,  when  that  party  has  apparently  acquiesced  In  the 
oral  decision  of  the  case." 

In  the  case  of  Village  of  Palnjyra  v.  Wynkoop,  6  N.  Y.  Supp.  62, 
it  was  said  by  the  general  term.  Fifth  department: 

*'The  requirement  of  the  Code  (section  1010)  Is  positive  that  upon  a  trial 
by  the  court  of  an  Issue  of  fact  or  of  law,  its  decision  In  writing  must  be 
filed  in  the  clerk's  ofl3ce  within  20  days  after  the  final  adjournment  of  the 
term  where  the  issue  was  tried.*' 
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Without  further  reference  to  authority,  it  would  seem  clear  that 
the  legislature,  by  the  enactment  of  section  1010  of  the  Code  of  Civil 
Procedure,  intended  to  provide  a  means  by  which  a  judge,  before 
whopi  an  issue  of  fact  or  of  law  was  tried  without  a  jury,  could  be 
compelled  within  a  reasonable  time  to  decide  such  case,  or  to  make 
an  order  by  which  a  new  trial  could  be  had,  unless  within  a  rea- 
sonable time  a  decision  was  made.  Section  267  of  the  Old  Code  (so 
called)  had  been  substantially  annulled  by  the  courts  in  holding  that 
the  provisions  of  that  section  were  directory  only,  and  therefore  that 
a  trial  judge  might  withhold  his  decision  in  any  case  for  such  length 
of  time  after  the  final  adjournment  of  the  court  at  which  such  case 
had  been  tried  as  he  might  see  fit.  To  remedy  this  defect,  section 
1010  of  the  Code  of  Civil  Procedure  was  enacted,  and  we  think  it 
is  mandatory,  and  that  now,  in  case  a  decision  is  not  made  by  any 
judge  before  whom  an  issue  of  fact  is  tried  within  20  days  after  the 
final  adjournment  of  the  court,  either  party  has  a  right  to  move  for 
a  new  trial  upon  that  ground;  and,  in  case  a  decision  is  not  made 
before  the  hearing  of  said  motion,  the  court  must  grant  a  new  trial, 
unless,  in  the  order  denying  the  motion  for  a  new  trial,  there  is 
sq)ecified  a  time  in  which  such  decision  shall  be  made  and  filed. 

The  order  denying  plaintiff's  motion  for  a  new  trial,  not  having 
specified  a  time  in  which  a  decision  should  be  made  and  filed,  was 
improperly  made,  and  therefore  should  be  reversed,  with  flO  costs, 
and  the  motion  of  the  plaintiff  for  a  new  trial  should  be  granted, 
with  f  10  costs  of  motion,  and  the  judgment  entered  upon  the  decision 
of  the  justice,  made  after  such  motion  was  denied,  should  be  vacated 
and  set  aside,  with  costs  to  the  appellant  to  abide  the  event.  Hav- 
ing reached  this  conclusion,  it  is  unnecessary  to  consider  the  ques- 
tions involved  upon  the  appeal  from  the  judgment.  The  judgment 
and  orders  appealed  from  are  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Judgment  and  orders  appealed  from  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


WRIGHT  V.  LOUD  et  aL 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  22,   1899.) 

1.  Fraudulent  Conveyance— Evidence. 

Immediately  after  a  debtor  had  induced  a  creditor  to  refrain  from  en- 
tering judgment  for  a  few  days,  in  reliance  on  his  assurance  that  the 
debt  would  be  paid,  he  conveyed  his  entire  property,  amounting,  accord- 
ing to  an  inventory  made  with  the  transfer,  to  more  than  $11,000,  to  ane 
to  whom  he  was  not  Indebted,  solely  to  pay  certain  unliquidated  demands 
of  other  creditors,  not  exceeding  |3,500,  and  without  any  express  agree- 
ment on  the  part  of  the  transferee  that  he  would  apply  it  thereto.  Hdd, 
that  the  conveyance  was  fraudulent 

2.  Rbfbrbb'8  Finding  op  Fact— Improper  Classification-— Effect. 

1  hough  a  referee^s  finding  of  fact  was  called  a  conclusion  of  law,  and 
80  improperly  classified  in  the  decision,  to  uphold  the  Judgment  it  will 
be  given  the  same  effect  as  though  embraced  within  and  designated  as 
one  of  the  findings  of  fact. 

Appeal  from  judgment  on  report  of  referee^ 
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Action  by  WQliam  B.  Wright,  Jr.,  as  receiver  of  the  property  of 
Theodore  H.  and  George  C.  Meyers,  against  William  P.  Lood,  im- 
pleaded with  Theodore  H.  and  George  C.  Meyers.  From  a  judgment 
in  favor  of  plaintiff,  entered  on  the  report  of  a  referee,  defendants 
appeal.    Affirmed. 

The  action  was  commenced  on  the  11th  day  of  December,  1896.  to  set  aside 
a  conveyance  of  personal  property  which  was  in  writing,  and  bearing  date 
the  lOth  day  of  November,  1806,  made  by  the  defendants  Meyers  to  the 
defendant  Loud,  upon  the  ground  that  said  conveyance  is  void,  and  was  made 
with  the  intention  on  the  part  of  the  defendants  Meyers  to  hinder,  delay,  and 
defraud  their  creditors,  and  especially  one  Charles  T.  Wilson,  and  was  re- 
ceived by  said  defendant  Loud  with  like  intent  On  the  10th  day  of  Novem- 
ber, 1806,  and  for  some  time  prior  thereto,  the  defendants  Meyers  were  co- 
partners, engaged  in  the  lumber  business,  in  the  city  of  Buffalo,  N.  Y.  As 
such  co-partners  they  became  Indebted  to  one  Charles  T.  Wilson,  for  goods 
sold  and  delivered,  in  the  sum  of  $238.16.  On  the  21st  day  of  October,  1S96. 
an  action  was  commenced  In  the  supreme  court  by  said  Wilson  against  the 
defendants  Meyers  to  recover  such  sum.  At  that  time  the  defendants  Mey- 
ers were  indebted  to  other  persons  in  large  amounts  and  were  insolvent.  On  . 
said  10th  day  of  November,  1S06,  which  was  the  last  day  to  appear  and  an- 
swer In  the  action  brought  by  said  Wilson.  Theodore  H.  Meyers,  one  of  the 
co-partners,  called  upon  the  attorney  for  Wilson,  and  requested  him  (said  at- 
torney) to  defer  entering  judgment  against  them  (said  def^idants  Meyers) 
for  a  few  days,  and  promised  to  pay,  or  attempt  to  pay.  Wilson's  said  claim 
in  the  meantime.  This  the  attorney  for  Wilson  assented  to,  and  did  not 
enter  Judgment  against  the  defendants  Meyers  until  the  17th  day  of  Novem- 
ber, 1806.  On  that  day  Judgment  was  entered  for  the  sum  of  $258.86,  dam- 
ages and  costs.  Execution  was  immediately  issued  thereon,  and  was  re- 
turned wholly  unsatisfied;  the  defendants  Meyers  having  no  property  out 
of  which  said  execution  could  be  made,  or  any  part  thereof.  No  part  of 
said  Judgment  has  been  paid  except  the  sum  of  $50,  which  was  duly  credited 
upon  said  Judgment  Immediately  after  the  return  of  the  execution  un- 
satisfied, proceedings  supplementary  to  execution  were  instituted,  and  such 
proceedings  were  had  as  resulted  in  the  appointment  of  the  i^aintifr  as 
receiver  of  the  property  of  the  defendants  Meyers.  The  plaintiff  duly  qual- 
ified as  receiver,  entered  upon  the  discharge  of  his  duties,  and  has  «ver 
since  been  acting  as  such  receiver.  On  the  said  10th  day  of  November,  189(*i. 
and  immediately  after  leaving  the  office  of  Wilson's  attorney,  the  defendants 
Meyers  made  and  executed  the  biU  of  sale  in  question,  which  is  in  the  words 
and  figures  following,  to  wit: 

"Know  all  men  by  these  presents,  that  we,  Theodore  H.  Meyers  and  George 
C.  Meyers,  composing  the  firm  of  Theodore  H.  Meyers  &  Co.,  of  Buffalo,  N. 
Y.,  of  the  first  part  for  and  In  consideration  of  the  sum  of  four  thousand 
dollars  ($4,000.00),  lawful  money  of  the  United  States,  to  them  in  hand  paid. 
at  or  before  the  ensealing  and  delivery  of  these  presents,  by  WlUiam  F.  lA>ud. 
of  the  city  of  Buffalo,  N.  Y.,  of  the  second  part  the  receipt  whereof  is  hereby 
acknowledged,  have  bargained  and  sold,  and  by  these  presents  do  grant  and 
convey,  unto  the  said  party  of  the  second  part,  his  executors,  administrators, 
and  assigns,  4  horses,  2  buggies,  2  cutters,  30  carts,  1  lumber  wagon,  aU  of 
the  stock  of  lumber,  lath,  shingles,  and  so  forth,  now  contained  in  our  yard, 
comer  of  Perry  and  Louisiana  streets,  in  the  city  of  Buffalo,  all  office  furni- 
ture at  said  yard,  and  aU  of  the  book  accounts  of  the  said  firm  of  Theodore 
H.  Meyers  &  Co.,  a  list  of  which  Is  hereto  annexed,  and  4  sets  of  ^ngle  har- 
ness. This  conveyance  Is  made  for  the  purpose  and  with  the  understand  in  c 
that  the  said  William  F.  Loud  shall  conduct  and  continue  the  lumber  business 
as  it  has  been  carried  on  by  us,  sell  the  said  stock  and  so  forth,  ooUect  the 
said  accounts,  and  from  the  proceeds  thereof  pay,  first,  aU  of  the  Indebted- 
ness of  the  firm  of  Theodore  H.  Meyers  &  Co.  to  H.  M.  Loud  St  Sons,  of 
Buffalo,  N.  Y.;  (2)  pay  all  the  indebtedness  of  the  firm  of  Theodore  H. 
Meyers  &  Coi  to  the  Georgian  Bay  Lumber  Co.;  and  (3)  pay  all  the  indebt- 
edness of  Theodore  H.  Meyers  &  Co.  to  Cliarles  H.  Cutting,— to  have  and  to 
hold  the  same  unto  the  said  party  of  the  second  part  >is  executors,  admin- 
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ItftraA^rs,  and  asslgni,  toioTer.  And  we  do  oovesiant  to  aiid  wltb  tbe  aald 
party  of  tbe  Booond  part  that  we  are  the  owners  and  have  the  right  to  aell 
and  transfer  the  said  property,  and  will  defend  the  same  against  any  per- 
sons whomsoerer  claiming  the  same.  In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals  the  iOth  day  of  NoYemt>er,  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-slz. 

'Theodore  H.  Meyers.    Pl  S.] 
"George  C.  Meyers.        [L.  S.] 
**In  presence  of ,** 

On  the  11th  day  of  November,  1896,  the  Instrument  above  set  forth  was 
delivered  to  a  Mr.  Wilcox,  who  was  the  agent  of,  and  who  assumed  to  rep- 
resent, the  defendant  William  F.  Loud;  and  said  Wilcox,  assuntlng  to  rep- 
resent and  act  for  said  Loud,  immediately  took  possession  of  the  property  In 
Question,  and  caused  the  bill  of  sale  to  be  filed  In  the  derk's  office  of  Srle 
county  on  the  morning  of  the  14th  day  of  November,  1896.  The  Inventory 
of  the  property  which  the  defendants  assumed  to  transfer  by  said  bill  of  sale, 
and  which  Was  annexed  to  the  same,  amounted  to  the  sum  of  about  911,000. 
There  Is  evidence  tending  to  show,  however,  that  the  actual  value  of  the 
property  transferred  was  much  less.  At  the  time  of  such  transfer  tbe  de- 
fendants Meyers  were  Indebted  to  H.  M.  Loud  &  Sons  Lumber  Company  In 
the  sum  of  between  |500  and  |000.  They  were  indebted  to  the  Georgian  Bay 
Lumber  Company  In  about  the  sum  of  ^,500.  They  were  also  indebted  to 
Charles  H.  Cutting  In  some  amount.  At  the  time  of  tbe  tfaasfer  the  defend* 
ants  Meyers  did  not  know,  e^en  approximately,  the  amount  of  their  indebt- 
edness to  either  of  the*  parties  above  named  and  mentioned  In  said  bill  of  sale. 
At  the  time  of  the  trial  they  did  not  know  the  amount  of  such  Indebtedness. 
So  far  as  the  bill  of  Mr.  Cutting  was  concerned.  It  was  for  legal  services,  the 
exact  amount  of  which  had  never  been  ascertained,  and  at  Hie  time  of  the 
trial  he  (Mr.  Cutting)  could  only  state  that  the  services  which  he  rendered 
were  worth.  In  his  opinion,  about  the  sum  of  $500.  The  defendants  Meyers 
upon  the  trial  testified  that  they  did  not  know  whether  said  bill  of  Mr.  Cut- 
ting was  $500  or  $2,000.  There  is  no  suggestion  that  Wilcox,  the  agent  and 
representative  of  the  defendant  Loud,  knew  anything  aboat  tbe  amount  of 
tke  Indebtedness  of  the  defendants  Meyers  to  the  Georgian  Bay  Lumber  Com- 
pany or  to  Mr.  Cutting.  The  H.  M.  Loud  &  Sons  Lumber  Cmnpany  Is  a 
corporation,  of  which  the  defendant  WlUlam  F.  Loud,  the  transferee  named 
in  the  bill  of  sale,  was  at  the  times  In  question  a  member,  and  was  its  cash- 
ier. The  defendants  Meyers  were  not  tndetatod  to  him  In  any  mam  whatso- 
ever, and  the  transfer  to  him  waa  taken  In  his  name  throngh  his  agent  Wll- 
eox,  without  any  knowledge  on  the  part  of  Mr.  Loud  as  to  the  details  of  the 
transaction,  or  that  such  transfer  had  been  made,  until  possesion  was  taken 
of  the  property. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  McLEN- 
NAN,  and  SPRING,  JJ. 

J.  McC.  Mitchell,  for  appellants. 
Albert  G.  Spann,  for  reapondent. 

McLBNNAK,  J.  The  learned  referee  found  as  a  fact  that  by  the 
bill  of  Bale  in  question  tbe  defendants  Meyers,  as  co-partners,  assumed 
to  transfer  all  their  property  to  the  defendant  Loud;  that  the  defend- 
ant Loud  paid  no  consideration  whataoever  for  snoh  transfer,  and  that 
the  same  was  wholly  without  consideration;  that  the  defendants 
Meyers  at  the  time  of  such  pretended  transfer  were  not  indebted  to 
the  defendant  Loud  in  any  sum  whatsoever,  either  indiyidually  or  as 
co-partners.  The  learned  referee  also  found,  which  finding  was  classi- 
fied as  a  conclusion  of  law,  ^'that  said  pretended  bill  of  sale  was 
made,  executed,  and  delivered  by  said  Theodore  H.  Meyers  and  George 
C.  Meyers  for  the  purpose  of  hindering,  delaying,  and  defrauding  their 
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creditors.*'  We  think  the  evidence  amply  justified  the  findings  of  the 
referee  that  the  transfer  in  question  was  made  by  the  defendants 
Meyers  for  the  purpose  of  hindering,  delaying,  and  defrauding  their 
creditors.  By  the  instrument  in  question,  the  defendants  aasomed 
to  transfer  tlieir  entire  property,  amounting,  according  to  the  inven- 
tory made  by  them  at  the  time  of  such  transfer,  to  more  than  f  11,- 
000,  to  the  defendant  Loud,  to  whom  they  were  not  indebted  in  any 
amount,  for  the  s<^e  purpose  of  enabling  him  to  pay  certain  unliq- 
uidated demands  of  other  creditors  to  whom  they  were  indebted, 
ivhich,  according  to  the  undisputed  evidence,  did  not  exceed  the  sum 
of  |3,500,  and  without  any  express  agreement  on  the  part  of  the 
defendant  Loud  that  he  would  apply  the  proceeds  of  the  property  so 
transferred  to  him  to  the  payment  even  of  such  indebtedness;  and 
such  transfer  was  made  immediately  after  the  defendant  Theodore  H. 
Meyers  had  a  conversation  with  the  attorney  for  Wilson,  the  natural 
effect  of  which  was  to  induce  said  attorney  to  refrain  from  entering 
judgment  for  the  amount  of  said  Wilson's  claim  for  a  few  days,  rely- 
ing upon  the  assurance,  expressed  or  implied,  that  no  change  in  the 
property  of  the  defendants  Meyers  would  take  place  in  the  meantime. 

It  is  urged  on  the  part  of  the  appellants  that,  there  is  no  finding; 
of  fact  by  the  referee  that  the  instrument  in  question  was  executed 
with  intent  to  hinder,  delay,  and  defraud  creditors;  that  the  conclu- 
sion of  the  referee  ^'that  said  pretended  bill  of  sale  was  made,  ex- 
ecuted, and  delivered  by  said  Theodore  H.  Meyers  and  Qeoi^e  C. 
Meyers  to  said  William  P.  Loud,  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  their  creditors,  and  is  void,  null,  and  ineffectual 
as  against  the  judgment  of  said  Charles  T.  Wilson,"  cannot  be  given 
the  effect  of  a  finding  of  fact,  but  must  be  held  to  be  a  conclasion 
of  law.  This  contention  is  not  well  founded.  In  the  case  of  Berger 
V.  Varrelmann,  127  N.  Y.  281,  27  N.  E.  1065,  the  court  say: 

"It  is  well  settled  that  though  a  finding  of  fact  be  called  a  conclusion  of 
law,  and  improperly  classifled  as  such  in  the  decision  signed,  it  wUl.  for  the 
purpose  of  upholding  a  Judgment,  be  given  the  same  effect  as  though  em- 
braced within,  and  designated  as  one  of,  the  findings  of  fact.'*  Adams  v. 
Fitzpatrick,  126  N.  Y.  124,  2G  N.  B.  143;  Christopher  &  T.  St  R.  CJo.  v.  Twenty- 
Third  SL  Ry.  Co..  149  N.  Y.  51,  43  N.  B.  538. 

Having  reached  the  conclusion  that  the  learned  referee  fonnd,  in 
effect,  as  a  fact,  although  classified  as  a  conclusion  of  law,  that  the 
transfer  in  question  was  made  for  the  purpose  of  hindering,  delav- 
ing,  and  defrauding  the  creditors  of  the  defendants  Meyers,  and  that 
such  finding  of  fact  is  fully  sustained  by  the  evidence,  it  ia  unneces- 
sary to  pass  upon  the  other  questions  raised  by  the  appeUants  upon 
this  appeal.  It  follows  that  the  judgment  entered  upon  the  decision 
of  the  referee  should  be  aflQrmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 
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OTOOLE  T.  O'TOOLB  et  aL 
(Supreme  Court,  Appellate  Diyision,  Fourth  Department.    March  22,  1899.) 

1.  Pabtition— Tenants  in  Common— Right  of  Action. 

Under  Code  Civ.  Proc.  §  1532,  providlDg  that  where  two  or  more  per- 
sons are  in  possession  of  real  estate  as  tenants  in  common  of  an  estate 
of  inheritance,  or  for  life  or  for  years,  either  one  or  more  of  them  may 
maintain  partition,  according  to  the  respective  rights  of  the  persons  inter- 
ested, etc.,  a  life  tenant,  having  conveyed  a  portion  of  her  interest,  is 
entitled  to  maintain  partition  of  the  property,  as  against  the  purchaser 
and  contingent  owners  of  the  fee  in  being. 

9l  Same— Sale— Costs  and  Expenses— Investment  of  Proceeds. 

Where,  In  partition  between  tenants  in  common  of  a  life  estate  In  the 
property,  it  is  necessary  that  the  fee  should  be  sold,  the  costs  and  ex- 
penses, together  with  liens  for  taxes,  water  rates,  etc.,  should  be  de- 
ducted from  the  share  of  the  life  tenants,  and  the  entire  proceeds  of  the 
sale,  less  the  value  of  the  Ufe  estate,  should  be  invested,  and  the 
income  paid  to  the  life  tenants  until  the  termination  of  the  life  estate. 

fi.   BAXB— PURCHASBB*S  OBLIGATION  TO  COMPLETE. 

An  order  directing  a  sale  of  the  fee  hi  partition  between  life  tenants, 
and  directing  costs,  expenses,  taxes,  and  water  rates  to  be  paid  from 
the  proceeds  of  the  sale,  and,  after  deducting  and  paying  to  the  life 
tenants  theh:  respective  shares  of  the  value  of  the  life  estate,  to  Invest 
the  balance  for  the  benefit  of  contingent  owners  of  the  fee,  paying  the 
income  to  the  owners  of  the  life  estate  during  its  continuance,  Is 
erroneous;  and  a  purchaser  thereunder  cannot  be  compelled  to  com- 
plete the  sale. 

Appeal  from  Erie  county  court. 

Partition  by  Sarah  (VToole  against  Mary  Ann  O'Toole  and  others. 
Prom  an  order  compelling  Mary  Ann  OToole  to  complete  her  pur- 
chase of  the  premises  at  a  referee's  sale,  she  appeals.    Reversed. 

The  action  was  commenced  on  the  23d  day  of  November.  ISOtt,  to  partition 
<-ertain  premises  described  in  the  complaint,  situate  in  the  city  of  Buffalo, 
N.  Y.,  in  which  the  plaintiff,  Sarah  0*Toole,  had  an  undivided  two-thirds 
interest  in  the  use,  occupation,  rents,  and  profits  thereof  during  her  life,  and 
the  defendant  Mary  Ann  O'Toole  had  an  undivided  one-third  interest  in  said 
use,  occupation,  rents,  and  profits  during  the  life  of  said  Sarah  O'Toole.  On 
the  23d  day  of  February,  1888,  Patrick  O'Toole,  who  at  the  time,  and  for 
many  years  prior  thereto  had,  resided  in  the  city  of  Buffalo,  N.  Y.,  died,  leav- 
ing a  last  win  and  testament  which  was  duly  admitted  to  probate  by  the 
surrogate's  court  of  the  said  county  of  Erie  on  the  22d  day  of  March,  1888. 
Among  other  provisions,  said  wUl  contained  the  foUowing:  '^Fourth.  I  hereby 
give  and  bequeath  to  my  daughter  Sarah  O'Toole,  now  residhig  in  the  city 
of  Buffalo,  so  long  as  she  shall  live,  the  use,  occupation,  rents,  and  profits 
of  my  two-story  and  a  basement  brick  building,  known  as  'No.  10  Carroll 
Street,'  in  the  city  of  Buffalo;  and  at  her  death,  should  my  daughter  Sarah 
0*Toole  leave,  her  surviving,  any  children,  I  give  and  l)equeath  the  last-men- 
tioned property  to  her  said  chUd  or  children,  to  share  and  share  alike  therein; 
and,  should  my  said  daughter  Sarah  O'Toole  die  without  issue  her  surviving, 
then  and  in  that  case  the  said  property.  No.  19  Carroll  street,  to  be  divided 
equally  among  my  heirs,  share  and  share  alike  therein."  Patrick  O'Toole 
left,  him  surviving,  his  widow,  Mary  Ann  O'Toole,  this  defendant,  and  a 
daughter,  Alice  O'Toole,  who  is  an  incompetent  person;  and  Edward  E.  Coats- 
worth  was  appointed  the  committee  of  her  person  and  property  by  an  order 
duly  made  by  the  county  court  of  Erie  county,  and  entered  on  the  5th  day 
of  January,  18d3.  He  also  left,  him  surviving,  his  daughter  Mary  Ann  Qlea- 
son.  who  died  about  the  year  1892,  leaving,  her  surviving,  one  child,  NeUy 
(fleason,  who  Is  an  infant  14  years  of  age  and  upward,  and  who  resides  in 
Chicago,  in  the  state  of  Illinois.  The  defendant  Edward  J.  Rosenau  was 
appointed  guardian  ad  litem  of  such  Infant  by  an  order  of  the  countv^court 
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of  Erie  county,  made  and  entered  on  the  9th  day  of  October,  1897.  By  the 
terms  of  the  will,  and  htr  election  thereunder,  the  widow,  Mary  Ann  (yToole. 
took  no  dower  interest  in  the  premises  in  question.  On  the  20th  day  of  No- 
vember, 1806,  the  plalntifT,  Sarah  OToole,  by  an  instmnient  in  writlncr  under 
seal  and  duly  acknowledge  8old«  assigned,  transferred,  granted*  and  con- 
veyed to  the  defendant  Mary  Ann  O'Toole  an  equal,  undivided  one-third  part 
of  all  her  right,  title,  and  interest  of,  in,  and  to  the  property  hi  question.  At 
the  time  of  the  commencement  of  the  action,  the  plaintiff,  Sarah  O^oole, 
liad  an  equal,  undivided  two-thirds  interest  in  said  premises  during  ber  life, 
4ind  the  defendant  Mary  Ann  O'Toole  had  an  equal, .  undivided  one-tbird  In- 
terest in  said  premises  during  the  life  of  said  Sarah  O^Xoole.  The  defendants 
Alice  OToole  and  Nelly  Gleason  each  had  an  estate  in  fee  in  the  undivided 
one-half  of  said  premises,  subject  to  the  above  life  estate,  which  estate  in  fee 
is  liable  to  be  devested,  however,  in  the  death  of  said  plaintiff,  Sarah  O'Toole, 
leaving  issue  her  surviving.  The  committee  of  Alice  O'Toole  appeared  in 
aaid  action  of  partition,  and  interposed  a  formal  answer,  submitting  the  rights 
of  Alice  (yroole  to  the  court  Hie  guardian  ad  litem  of  the  infant,  Nelly 
Oleason,  also  appeared  In  said  action,  and  answered,  submitting  her  rights 
to  the  court  Such  proceedings  were  had  hi  said  action  of  partition  that  on 
the  9th  day  of  February,  1896,  Judgment  was  entered  directlncr  that  the 
property  described  in  the  complaint  be  scdd,  and  determinhig  the  interest 
therehi  of  the  respective  parties  defendant;  and  Charles  E.  Newton,  Esq.. 
was  appointed  referee  for  the  purpose  of  making  such  sale.  Thereafter,  and 
on  the  18th  day  of  March,  1898,  said  premises  were  sold  by  the  referee  to 
the  defendant  Mary  Ann  0*Toole  for  the  sum  of  ^,000;  she  being  the  high- 
est bidder  therefor,  and  that  being  the  highest  sum  bidden  for  the  same. 
Thereafter,  and  on  the  28th  day  of  October,  1898^  said  sale  was  in  an  things 
<!onfirmed  by  an  order  of  the  Erie  county  court;  and  said  order,  among  other 
things,  provided  'that  said  referee  first  deduct  from  the  proceeds  ttf  the 
«ale  his  fees  and  disbursements,  that  the  said  referee  pay  all  taxes,  assess- 
ments, and  water  rates  which  are  liens  upon  the  property  Rrid,  and  redeem 
tte  property  sold  from  any  sales  for  unpaid  taxes^  assessments,  or  'watec 
rates  which  have  not  apparently  become  absolute,  and  that  the  costs  and 
expenses  of  this  proceeding,  including  an  additional  allowance  of  $75,  which 
are  hereby  adjusted  according  to  law  at  the  sum  of  $260.55,  be  deducted  from 
the  proceeds  of  such  sale,  and  that  the  said  referee  pay  the  same  to  the 
plaintiff's  attorney.  It  is  further  ordered  and  adjudged  that  said  referee 
pay  to  Edward  J.  Bosenau,  Esq.,  the  guardian  ad  litem  herein,  out  of  the  pro- 
ceeds of  such  sale,  the  sum  of  $50,  in  f  uU  of  his  costs  and  allowances,  which 
is  allowed  for  his  fees  in  this  action,  and  that  he  pay  to  Edward  E.  Goats- 
worth,  Esq.,  who  ha6  been  substituted,  in  place  of  Gunneen  &  CoatswortlL 
as  attorney  for  Alice  O'Toole,  and  Edward  E.  Coatsworth  as  committee  of  the 
person  and  property  of  Alice  O'Toole,  an  incompetent  person,  the  sum  of  $50, 
for  his  costs  in  this  action  to  be  taxed.  And  it  is  f urthw  ordered  and  ad- 
Judged  that  the  said  referee  compute  the  life  interest  of  the  plaintiff,  Sarah 
O'Toole,  and  the  defendant  Mary  Ann  O'Toole,  as  set  forth  hi  the  interlocu- 
tory Judgment  herein,  in  the  balance  of  the  proceeds  of  sale,  which  life  inter- 
est is  in  the  whole  of  the  premises  described  in  the  interlocutory  Judgment 
-for  and  during  the  life  of  said  Sarah  O'Toole,  and  that  he  pay  to  said  Sarah 
O'Toole  and  Mary  Ann  O'Toole  the  value  of  the  life  estate  as  computed  by 
him,  in  the  proportions  of  two-thirds  to  Sarah  O'Toole  and  one-thfanl  to  Mary 
Ann  O'Toole;  they  having  consented  to  accept  a  grora  sum  in  satisfaction 
of  their  said  estate.  And  it  appearing  from  said  interlocutory  Judgment  that 
the  defendants  Nelly  Gleason  and  Alice  O'Toole  have  an  equal,  undivided 
estate  in  fee  in  the  remainder  of  the  proceeds  of  said  sale,  but  which  estate 
In  fee  is  liable  to  be  devested  by  the  death  of  said  plaintiff,  Sarah  0*Toole. 
leaving  issue,  it  is  therefore  ordered  and  adjudged  that  the  said  referee  bring 
the  balance  remaining  of  said  proceeds  of  said  sale  into  court,  and  deport 
It  with  the  treasurer  of  the  county  of  Erie,  to  be  Invested  by  said  treasurer 
In  permanent  interest-bearing  securities,  and  held  by  him  until  the  death  of 
-said  Sarah  OTToole  and  the  further  order  of  this  court"  The  defendant 
Mary  Ann  O'Toole  refused  to  complete  the  purchase  of  the  premises  struck 
off  to  her  by  tlie  referee  as  aforesaid,  and  refused  to  pay  to  said  referee  the 
sum  of  $4,000,  the  amount  which  she  bid  for  the  premises  in  question.    An 
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order  w-as  made  bj  the  connty  court  of  Erie  county,  wbich  was  served  on  the 
cletfendant  Mary  Ann  OToole  on  the  29th  day  of  October,  1896;  requiring  Mary 
Ann  O'Toole  to  show  cause  why  she  should  not  comply  with  the  terms  upon 
which  the  premises  referred  to  were  sold  to  her,  and  why  she  should  not  be* 
compelled  tct  pay  said  sum  of  $4,000  to  the  referee.  Soeh  oeder  cam*  on  t» 
be  heard  on  the  81st  day  of  October,  1886,  at  wlilch  time  an  ordeir  was  made 
by  the  county  court  of  Erie  county  requiring  Mary  Ann  O'Toole  to  complete 
her  purchase  of  the  premises  in  question.  From  that  order  this  appeal  is^ 
taken. 

Ai^ed  before  HARDIN,  R  J.,  and  FOLLETT,  ADAMS^  McLEN- 
NAN,  and  SPIONa,  JJ. 

SimoD  Fleischman,  for  appellant 
Jacob  Stem,  for  respondenta 

McLENNAN,  J.  Under  section  1532  of  the  Code  of  CJiril  Procedure^ 
the  plaintiff  is  technically  entitled  to  maintain  an  action  for  the 
partition  ct  the  property  described  in  the  complaint  It  is  apparent, 
however,  that  the  conveyance  by  the  plaintiff  to  the  defendant  Mary 
Ann  C^Toole  of  an  undivided  one-third  of  her  estate  for  life  in  thl^ 
premises  in  question  was  made  for  the  purpose  of  enabling  her  to 
obtain  the  valae  in  money  of  such  life  estate,  regardless  of  the  inter- 
est of  the  owners  of  the  fee  now  in  bdng,  or  the  rights  of  those  who 
in  future  may  become  the  owners  of  snch  fee.  If  the  sale  is  con- 
summated, the  result  will  be  that  the  purchase  price,  which  represents 
the  valne  of  the  fee  as  well  as  of  the  Life  estate,  will  be  depleted  in 
the  amount  of  between  fSOO  and  |600,  for  the  costs  and  expenses  of 
the  partition.  The  value  of  the  life  estate  would  amount  to  about 
f 2,200;  so  that  there  would  only  be  left  a  balance  of  about  (1,200- 
or  11,300,  out  of  property  which  is  concededly  worth  1^000,  for  the 
childrai  of  the  plaintiff,  if  she  leaves  any  children  her  surviving,  or, 
if  not,  then  for  the  incompetent  daughter  of  the  testator  and  the 
infant  granddaughter,  who,  upon  the  death  of  the  plaintiff  without 
issue,  would  become  the  absolute  owners  ot  the  fee.  It  is  difficult 
to  dIscovCT  why  any  portion  of  the  proceeds  realized  by  the  sale  of 
the  fee  of  the  premises  should  be  applied  to  the  payment  of  the  costSr 
and  expenses  of  the  partition. 

The  judgment  ot  sale  further  provides: 

"That  the  said  referee  pay  aU  taxes,  assessments,  and  water  rates  whicfin 
are  liens  upon  the  property  sold*  and  redeem  the  property  sold  from  any  sales 
for  unpaid  taxes,  assessments,  or  water  rates  which  have  not  apparently 
become  absolute." 

The  amount  of  such  taxes  and  water  rates  is  not  disclosed  by  the 
record  before  us,  but  it  is  apparent  that  such  charges,  if  any,  should 
be  folly  paid  by  the  owners  of  the  life  estate,  and  no  part  thereof 
paid  out  of  the  proceeds  realized  upon  the  sale  of  the  fee  of  the 
premises. 

The  record  before  us  ftdls  to  disclose  any  reason  why  the  fee 
should  be  sold  at  all.  If  the  plaintiff  and  the  defendant  Mary  Amii 
OToole  are  desirous  of  realizing  upon  their  life  estate,  and  are  ini 
accord,  as  they  clearly  are,  there  is  no  reason  why  such  life  estate- 
should  not  hfi  sold  at  private  sale;  or,  if  they  are  not  in  accord^ 
then  a  partition  of  such  life  estate  could  be  had,  and  it  couI4  be 
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sold  without  prejudice  to  the  interests  of  the  owners  of  the  fee  of 
the  property.  If  any  reason  does  exist,  which  is  not  disclosed  by  the 
record,  why  the  entire  property  should  be  sold,  then  the  entire  costs 
and  expenses,  and  the  taxes  and  water  rates,  should  be  paid  oat  of  the 
share  of  the  plaintiff  and  the  defendant  Mary  Ann  O'Toole  in  the 
proportion  of  two-thirds  and  one-third,  and  the  entire  balance  should 
be  deposited  with  the  county  treasurer  of  Erie  county,  to  be  invested 
by  him,  and  the  net  income  to  be  paid  to  the  plaintiff  and  the  defend- 
ant Mary  Ann  O'Toole,  in  the  proportion  of  two-thirds  and  one-third, 
respectively;  the  principal  to  be  retained  for  the  children  of  the 
plaintiff,  in  case  she  leaves  such  her  surviving,  and,  if  not,  then  to 
the  incompetent  daughter  and  infant  granddaughter  of  the  testator^ 
share  and  share  alike.  In  the  case  of  Monarque  v.  Monarque,  80  N. 
Y.  320,  it  was  held: 

'*That  a  Judgment  and  sale  in  partition  only  conclude  contingent  interests 
of  persons  not  in  being,  when  tiie  Judgment  provides  for  and  protects  such 
interests  by  substituting  tlie  fund  derived  from  the  sale  of  the  land  in  place 
of  it  and  preserving  the  fund  to  the  extent  necessary  to  satisfy  soch  Inter- 
esU.*' 

In  this  case  no  such  provision  is  made  to  iH*otect  the  interests 
of  the  persons  not  in  being,  to  wit,  the  children  which  the  plaintifl 
may  leave,  her  surviving;  and  no  provision  is  made  for  the  full  pro- 
tection of  the  defendant  Alice  O'Toole,  the  incompetent  daughter 
of  the  testator,  or  Nelly  Gleason,  the  infant  granddaughter  of  the 
testator.  Under  those  circumstances,  we  think  the  purchaser,  Mary 
Ann  (VToole,  would  not  take  good  title  to  the  premises  in  question, 
and  that,  therefore,  she  ought  not  to  be.  required  to  complete  the 
purchase. 

If  the  learned  county  judge  finds — which,  upon  the  record  before 
us,  is  quite  apparent — ^that  this  action  is  the  result  of  a  scheme  to 
cut  off  the  interests  of  persons  who  may*ecome  entitled  to  the  prop- 
erty in  question,  and  who  are  not  parties  to  the  action,  he  may  re- 
fuse to  confirm  the  sale,  and  leave  the  parties  in  the  poaitioTn  in 
which  they  have  placed  themselves;  and  the  county  court  may  afford 
the  parties  representing  the  incompetent  daughter  and  the  infant 
granddaughter  a  chance  to  more  fully  protect  their  interests,  re- 
spectively, than  they  have  yet  done  in  this  action. 

The  Older  ai^aled  from  should  be  reversed,  without  costs  to  either 
party.  A  copy  of  the  decision  of  this  court  should  be  served  upon 
the  attorney  for  the  committee  of  Alice  O'Toole,  and  upon  the  guard 
ian  ad  litem  of  the  infant,  Nelly  Gleason,  and  all  proceedings  in  this 
action  should  be  stayed  20  days  after  the  service  of  notice  of  such 
decision. 

Order  reversed,  without  costs  to  either  party,  and  direction  given 
to  serve  copy  of  this  decision  and  opinion  upon  the  conmiittee  of 
Alice  O'Toole  and  guardian  ad  litem  of  Nelly  Gleason;  and  a  stay 
of  proceedings  is  directed  until  20  days  after  service  of  such  decision 
and  opinion.    All  concur. 
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KRAUSKOPF  V.  TALLMAN. 
(Supreme   Court,   Appellate  Division,   First   Department    March   24,    1899.) 

L  False  Imprisonubnt— Pbrjurt— Justiticatiok  for  Issuance  of  Warrant. 

Gr.  Code,  §  150,  requires  a  justice  to  issue  a  warrant  of  arrest  where 
depositions  taJsen  by  him  satisfactorily  show  that  the  crime  complained 
of  has  been  committed,  and  that  there  is  reasonable  ground  to  believe 
the  defendant  guilty  of  it  Pen.  Code,  §  9©,  declares  that  one  who 
willfully  and  knowingly  states  any  matter  to  be  true  which  he  knows 
to  be  false,  on  an  occasion  where  an  oath  is  taken  and  is  required  by 
law,  is  guilty  of  perjury.  A  deposition  did  not  state  that  the  false 
testimony  was  **willfully  and  knowingly"  given,  but  did  state  that  plain- 
tiff had  sworn  in  one  court,  a  month  after  a  trial  in  another  court,  that 
be  had  not  sworn  to  the  contrary  as  to  a  certain  fact,  in  the  latter  court 
and  that  deponent  was  present  at  both  examinations,  and  knows  that 
plaintiff  gave  the  contradictory  testimony.  Hdd  sufficient  to  warrant 
the  justice  in  assuming  that  the  testimony  was  "willfully  and  know- 
ingly'* given,  so  as  to  authorize  the  court  to  issue  the  warrant  which 
protects  the  person  instigating  it  from  an  action  for  false  imprisonment.' 
9.  Same. 

The  word     **wlllful,"  as  used  In  Pen.  Code,  §  96,  in  defining  perjury, 
means  merely  that  the  perjured-  testimony  must  have  been  given  with 
some  degree  of  deliberation. 
8.  SuFFiciBNCT  of*  Warrant. 

A  warrant  of  arrest,  where  In  the  form  prescribed  by  the  Code  of 
Criminal  Procedure,  and  containing  a  statement  of  the  crime,  as  re- 
quired by  sections  151  and  152,  need  not  state  the  particulars  of  the  crime. 

Barrett  and  Patterson,  JJ.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Nathan  Kraaskopf  against  Clarence  E.  Tallman.  From 
a  judgment  entered  on  a  dismissal  of  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  INGRAHAM,  JJ. 

Leopold  Leo,  for  appellant. 
Gteorge  M.  Curtis,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  for  false  imprisonment,  and 
the  plaintiff's  complaint  was  dismissed  at  the  close  of  his  evidence, 
and  from  the  judgment  entered  upon  that  dismissal  of  the  complaint 
he  takes  this  appeal. 

It  appears  that  on  the  11th  day  of  January,  1895,  the  defendant  ap- 
peared before  a  police  justice  of  th^  city  of  New  York,  and  appli^ 
for  a  warrant  to  issue  against  the  plaintiff  for  an  alleged  perjury. 
The  information  in  writing  was  signed  and  sworn  to  by  the  defendant, 
apon  which  the  warrant  was  issued  and  the  plaintiff  was  arrested. 
A  hearing  was  had  before  a  police  magistrate,  at  the  end  of  which 
the  plaintiff  was  discharged  from  custody,  the  magistrate  holding 
that  the  crime  of  perjury  had  not  in  fact  been  committed  by  him. 
After  his  discharge  he  brought  this  action  against  the  defendant, 
who  instigated  his  arrest,  as  he  says,  for  false  imprisonment.  The 
grounds  upon  which  the  plaintiff  bases  his  right  to  recover  are  that 
the  information  upon  which  the  warrant  was  issued  did  not  charge 
any  crime,  and  for  that  reason  the  police  justice  acquired  no  jurisdic- 
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tion,  and  therefore  all  the  proceedings  were  void,  and  the  defendant, 
who  set  the  police  n^igistrate  in  motion  by  his  application  for  the 
warranty  was  Uable  as  a  trespasser.  The  information  upon  which 
the  police  justice  acted  is  set  out  at  length  in  the  complaint.  Hie 
firtatote  regnltfting  the  procedure  in  such  cases  requires  tiiat,  wkai  an 
information  is  laid  before  a  magistrate  of  the  commission  of  a  crime, 
he  most  examine  on  oath  the  informant  and  prosecator,  and  any  wit- 
nesses he  may  produee,  amd  take  their  deposition  in  writing,  and  cause 
them  to  be  subscribed  by  the  party  making  them.  Cr.  Code,  §  148. 
As  .there  is  no  allegation  or  proof  to  the  contrary,  it  must  be  assomed 
that  thim  information  waa  ts^en  by  the  p^ice  magistrate  in  the  ordi- 
nary manner  in  which  such  things  are  done.  The  statute  requires, 
further,  that  the  depositions  should  set  forth  the  facts  stated  by  the 
prosecutor  and  his  witnesses,  tending  to  establish  the  conmiisaion  of 
the  crime  and  the  guilt  of  the  defendant  (Id.  §  149) ;  and  if  the  ma^s- 
trate  is  satisfied  frooB  them  that  the  crime  conxplained  of  haa  been 
committed,  and  that  there  is  reasonable  ground  to  believe  that  the 
defendant  has  committed  it,  he  must  issue  a  warrant  of  arrest  (Id. 
§  150).  It  win  be  seen,  therefore,  that  the  evidence  required  by  the 
depositions  to  authorize  the  issuing  of  a  warrant  is  such  only  as  to 
satisfy  the  magistrate  that  a  crime  has  been  committed,  and  that  the 
defendant  was  guilty  of  it.  It  is  necessary  that  the  facts  stated  in 
the  depositions  should  be  such  as  to  warrant  the  two  canclusions 
above  stated,  but  it  is  not  necessary  that  these  facts  should  be  stated 
with  the  particularity  required  in  an  indictment,  or  that  the  evidence 
should  be  conclusive,  or  even  such  as  to  satisfy  the  magistrate  beyond 
a  reasonable  doubt.  The  object  of  the  deposition  is  to  set  the  law 
in  UHytion  to  investigate  the  qnestion  whether  liie  defendant  acensed 
is  guilty  of  a  crime,  and  evidence  adduced  before  the  magistrate  to 
warrant  the  issuing  of  the  process  need  only  be  something  upon  which 
his  mind  Is  called  to  act  in  determining  the  question  of  probable  cause. 
Pratt  V.  Bogardus,  49  Barb.  89,  94.  It  ia  necessary,  therefore,  to 
examine  this  deposition  sufficiently  to  enable  us  to  see  whether  there 
was  evidence  from  which  a  reasonable  man  would  infer  that  the 
crime  of  perjury  had  been  committed.  The  statute  prescribes  that 
one  who  swears  that  he  will  truly  testify  upon  any  hearing  or  inquiry, 
or  on  any  occadcm  on  which  an  oath  is  required  by  law,  and  who, 
upon  such  hearing  or  inquiry  or  such  occasion,  willfully  and  know- 
ingly testifies  or  states  in  his  testimony  any  material  matter  to  be 
true,  which  he  knows  to  be  false,  is  guilty  of  perjury.  Pen.  Code,  §  96. 
This  definition  of  the  crime  of  perjury  is  not  materially  different  from 
that  contained  in  the  Revised  Statutes.  It  is  apparent  that,  to  make 
one  guilty  of  it,  he  must  have  taken  an  oath  in  a  proceeding  before 
one  authorized  to  administer  an  oath;  he  must  have  given  testimony 
which  was  material  in  that  proceeding;  he  must  have  stated  that  mat- 
ter to  be  true  which  he  knew  to  be  false;  and  that  falsehood  must 
be  willful  and  to  his  knowledge.  The  deposition  states,  in  terms, 
that  the  plaintiff  here  did  commit  perjury,  by  swearing  falsely  in  a 
matter  material  to  the  issue,  upon  a  hearing  before  a  justice  of  the 
Eighth  district  civil  court.  The  deposition  does  not  state  in  terms 
that  the  false  testimony  was  willfully  and  knowingly  given,  but  it  is 
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not  BttccMMify  in  the  deposition  tkat  such  statements  should  be  made 
in  so  many  words^  if  facts  are  stated  from  which  the  magistrate  might 
reaaonabfy  be  StttdsAed  that  those  essential  elements  of  the  crime  of 
perjury  exiated;  and,  if  he  is  so  satisfied,  it  is  his  duty  to  issue  the 
warrant,  although,  the  facts  are  not  steuted  with  that  particularity  or 
accuracy  which  would  be  required  in  an  indictment. 

The  false  statement  alleged  is  that  at  the  trial  before  a  justice  of 
the  Eighth  district  civil  court,  on  the  12th  of  November,  1894,  the 
plaintiff,  having  been  asked^  ^^Didn't  you  swear  in  Jefferson  Maricet 
police  court  that  you  had  complained  to  Mr.  Smith  about  sights  you 
had  seen  there?"  answered,  "No,  sir."  The  deposition  states  that 
on  the  18th  of  October,  1894,  in  the  Jefferson  Market  police  court,  at 
a  hearing  before  a  police  justice  named,  the  defendant  was  a  witness^ 
and  wa«  adsed  the  following  question,  ^^Bssve  you  ever  complained  to 
Mr.  Smith  of  the  character  of  that  house?''  to  which  the  defendant 
replied,  'Tes,  sir;"  and  the  defendant  was  then  asked,  "What  did 
you  see  there?"  to  which  the  defendant  replied,  "I  told  him  I  had 
seen  a  woman  pai'tly  nude  at  one  of  the  windows  on  that  floor  that 
was  on  the  other  side  of  the  house."  The  deposition  further  states 
that  the  deponent  (the  defendant)  "was  present  at  both  examina- 
ti<Hi8,  and  knows  of  his  own  knowledge  that  the  plaintiff  gave  that 
contradictory  testimony."  That  the  testimony  was  contradictory, 
is  plainly  to  be  inferred.  Necessarily,  then,  the  second  statement 
could  not  be  true,  because  it  appears  affirmatively,  by  the  affidavit 
of  the  defendant,  that  the  first  statement  was  made,  and  also  ap- 
pears that  the  second  statement  was  made.  There  caoi  be  no  doubt, 
then,  upon  this  deposition,  that  the  second  statement,  made  on  the 
13th  of  November,  1894,  was  false  testimony.  But  was  it  willfully 
and  knowingly  given?  It  must  be  inferred,  and  the  magistrate  was 
bound  to  infer,  that  the  plaintiff  knew  what  testimony  he  gave  on 
the  1:3th  of  October,  1894.  There  is  no  presumption  that  he  forgot 
it,  and  certainly,  unless  he  had  forgotten  it,  he  must  have  known  on 
the  12th  of  November  what  testimony  he  had  given  on  the  13th  of 
October,  and  that,  if  the  testimony  had  been  given  on  the  first  occa- 
sion, that  given  on  the  second  occasion  was  not  true.  The  police 
justice  to  whom  this  paper  was  presented  had  a  right  to  infer  that 
the  testimony  was  knowingly  given.  If  it  were  not,-  and  if  the 
plaintiff  had  forgotten  in  November  what  testimony  he  gave  in  Oc- 
tober, that  was  a  matter  of  excuse,  but  it  was  not  necessary  that  the 
excuse  should  be  negatived  in  the  deposition. 

Was  there  sufficient  in  the  affidavit  to  warrant  an  inference  on  the 
part  of  the  police  justice  that  this  evidence,  was  willfully  given? 
We  think  there  was.  In  the  first  place,  the  statement  was  that  he 
committed  perjury.  While  that  was  a  conclusion  of  law,  to  some 
extent,  jet  it  must  be  considered  as  an  inference  which  the  police 
justice  was  warranted  in  drawing  from  the  facts  stated.  The  word 
"willfully"  has  various  meanings  in  the  Penal  Code.  In  some  cases 
it  is  used  to  mean  an  act  done  with  a  wrongful  purpose,  or  with  a  de- 
sign to  injure  another,  or  one  committed  out  of  mere  wantonness 
or  lawlessness.  Wass  v.  Stephens,  128  N.  Y.  128,  28  N.  E.  21.  In 
other  cases,  and  where  the  indictment  is  used  in  the  statute  of  per- 
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jury,  it  is  construed  to  mean  with  design, — with  some  degree  of  de- 
liberation. 29  Am.  &  Eng.  Enc.  Law,  117.  We  think  that,  upon 
the  facts  stated  here,  there  was  sufficient  to  warrant  the  justice  in 
concluding  that  there  was  enough  deliberation  in  the  giving  of  this 
testimony  to  constitute  willfulness.  The  attention  of  the  plaintiff 
was  called  by  the  question  to  his  former  testimony.  He  was  asked 
directly  whether  or  not  he  had  given  it  at  such  a  time  and  such  a 
place,  and  he  deliberately  answered  that  he  had  not.  Certainly, 
that  testimony  thus  given  would  be  sufficient  to  warrant  a  jury  in 
finding  that  the  witness  had  deliberately  sworn  falsely  on  the  12th  of 
November.  Such  conclusions  are  permitted  to  be  drawn  every  day 
in  trials,  and  we  see  no  reason  why  a  justice  to  whom  these  facta 
are  submitted,  unexplained  and  uncontradicted,  may  not  draw  from 
those  facts  the  same  inferences  which  a  jury  upon  a  trial  would  be 
permitted  to  make. 

The  case  is  not  one  where  it  appears  only  that  contradictory  tes- 
timony has  been  given,  leaving  it  in  doubt  which  of  the  two  contra- 
dictory statements  is  true;  but  it  appears  affirmatively,  not  only  that 
two  contradictory  statements  were  given,  but  that,  at  the  time  the 
second  one  was  testified  to,  the  first  one  might  have  been  presumed 
to  be  within  the  knowledge  of  the  person  accused,  and  that  his  at- 
tention was  called  to  it,  so  that  he  had  an  opportunity  to  consider  in 
regard  to  it,  and  deliberately  testified  in  a  different  way.  We  think, 
therefore,  that  the  statements  in  the  deposition  were  sufficient  to 
require  the  justice  to  determine  whether  or  not  the  crime  of  perjury 
had  been  committed  by  the  defendant.  In  that  case,  although  his 
conclusion  may  have  been  erroneous,  he  acted  within  his  jurisdiction, 
and  his  issuing  of  the  warrant  is  a  protection  to  any  person  who 
acted  under  it.  Hallock  v.  Dominy,  69  N.  Y.  238.  There  can  be 
no  question  that  a  warrant  issued  upon  this  process  was  sufificieut 
in  form  to  protect  any  one  who  acted  upon  it.  It  was  in  the  form 
prescribed  by  the  Code  of  Criminal  Procedure,  and  contained  a  state- 
ment of  the  crime,  as  required  by  sections  151  and  152  of  the  Code 
of  Criminal  Procedure.  The  particulars  of  the  crime  were  not  re- 
quired to  be  stated,  and,  although  a  portion  of  those  particulars  were 
stated,  yet  the  fact  that  the  warrant  contained  more  than  was  ner- 
essary  is  not  sufficient  to  invalidate  it.  The  process,  therefore,  upon 
which  this  plaintiff  was  arrested,  was  sufficient.  The  justice  had 
jurisdiction  to  issue  it,  and  for  that  reason  the  defendant  was  not 
liable  for  a  false  imprisonment,  even  had  he  taken  such  a  part  in  the 
arrest  as  would  constitute  him  a  trespasser  had  the  warrant  been 
void. 

The  plaintiff,  however,  relies  upon  the  case  of  Hewitt  v.  New- 
burger,  141  N.  Y.  538,  36  N.  E.  593,  as  holding  that  because,  to  con- 
stitute the  crime  of  perjury,  the  giving  of  false  testimony  should  be 
willful,  it  was  necessary  to  allege  in  so  many  words  that  it  was  will- 
fully committed,  and,  because  it  was  not  so  alleged,  the  proceedings 
were  void.  In  that  case  the  plaintiff  was  arrested  upon  a  charge 
of  the  crime  of  injuring  property  belonging  to  the  City  Mills,  a  corpo- 
ration in  the  city  of  Amsterdam,  in  "that  he  threatened  to  tear  down 
a  wall  now  being  erected  by  said  corporation,  and  being  the  property 
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thereof,  and  the  same  is  being  built  for  the  purposes  of  a  dam,  and 
there  is  just  reason  to  fear  that  the  said  Daniel  C.  Hewitt  [the  plain- 
tifF]  will  tear  down  and  demolish  said  wall  as  the  said  Daniel  C. 
Hewitt  hath  as  above  threatened  to  do/'  The  crime  alleged  to  have 
been  charged  is  that  of  willfully  or  maliciously  destroying  a  pier, 
boom,  or  dam  lawfully  erected  or  maintained  upon  any  water  in  the 
state  (Pen.  Code,  §  639),  or  of  unlawfully  or  willfully  destroying  or 
injuring  real  or  personal  property  of  another  (Id.  §  654).  The  court 
held  that  the  information  quoted  above  did  not  constitute  a  crime,  for 
the  reason  that  it  did  not  appear  that  the  property  destroyed  was 
not  the  property  of  Hewitt;  nor  did  it  appear  that  there  was  any 
willful  or  malicious  intent  in  destroying  it,  or  that  the  dam  or  wall 
was  lawfully  erected  or  maintained.  This  conclusion  is  necessarily 
correct.  The  destruction  of  the  wall,  as  alleged,  could  not  consti- 
tute a  crime,  unless  it  was  done  under  the  circumstances  forbidden  by 
the  Penal  Code,  and  therefore  it  was  absolutely  necessary  that  there 
should  appear  in  the  information  something  from  which  it  might  be 
inferred  that  it  was  done  under  those  circumstances.  As  nothing 
of  that  sort  appeared,  there  was  no  crime  charged,  and  therefore  the 
]>roces8  was  void.  The  distinction  between  that  case  and  this  is  a 
very  jJain  one.  In  this  case  there  is  evidence,  as  we  have  shown, 
from  which  the  justice  had  a  right  to  infer  that  the  false  swearing 
was  done  under  such  circumstances  as  to  make  it  perjury.  There- 
fore the  case  is  not  authority  in  favor  of  the  plaintiff  here.  The  coii- 
clnsion  of  the  learned  court  below  was  therefore  correct,  and  the 
judgment  entered  upon  his  dismissal  of  the  complaint  should  be  af- 
firmed, with  costs. 

VAN  BBUNT,  P.  J.,  and  INQRAHAM,  J.,  concur. 

BARRETT,  J.  (dissenting).  The  plaintiff  was  arrested  upon  a  war- 
rant issued  by  a  police  magistrate  at  the  instance  of  the  defend- 
nnt  He  claims  that  the  warrant  was  void,  because  the  affidavit 
npon  which  it  was  founded  contained  no  allegation  or  proof  of  the  com- 
mission of  a  crime.  These  positions  are  fully  sustained  by  the  case 
of  Hewitt  V.  Newburger,  141  N.  Y.  538,  36  N.  E.  593.  The  charge 
there  was  that  the  person  arrested  had  threatened  to  tear  down  and 
destroy  a  wall  in  process  of  erection  and  owned  by  a  certain  corpora- 
tion, which  was  being  built  for  the  purpose  of  a  dam.  It  was  sought 
to  support  the  warrant  under  two  sections  of  the  Penal  Code.  The 
first  (section  639)  makes  it  an  offense  willfully  or  maliciously  to  dis- 
place, remove,  injure,  or  destroy  a  dam  lawfully  erected  upon  any 
water  within  the  state.  The  second  (section  664)  provides  that  a 
l>erson  who  unlawfully  and  willfully  destroys  or  injures  any  real 
or  personal  property  of  another  shall  be  punished  as  therein  speci- 
fied. The  court  of  appeals  held  that,  if  the  warrant  were  issued  un- 
der section  639,  it  should  have  alleged  that  the  accused  ^'willfully  or 
maliciously^'  threatened  to  do  the  act;  and,  if  it  were  issued  under 
section  654,  it  should  have  averred  that  he  so  ^'unlawfully  and  will- 
fully" threatened.  "The  fatal  vice  of  the  information  and  warrant," 
said  Bartlett,  J.,  '4s  that  they  utterly  fail  to  aver  the  unlawful  and 
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crimliml  intent  which  constitutes  crime."  In  the  case  at  bv,  the 
charge  was  that  the  present  plaintiff  committed  perjory  bj  swearing 
falselj  in  a  material  matter  upon  the  hearing  of  a  caase  pending 
before  a  district  court  justice.  This  allegation  charged  no  crime. 
Swearing  falsely  is  not  perjury.  2  Bish.  Cr.  Law,  §  1046.  The 
testimony  given  must  be  ^^wiUf ully  and  knowingly  false/'  or  the  affi- 
ant must  in  his  testimony  state  some  material  matter  to  be  true 
which  he  knows  to  be  false;  Pen.  Code,  §  96.  The  vice  in  the  affi- 
davit here  is  precisely  the  same  as  it  if^as  in  the  case  cited  There 
was  here  a  total  defect  of  evidence  as  to  the  existence  of  the  essen- 
tial fact  that  the  accused  knew  that  the  testimony  which  he  gave 
was  false.  And,  further,  there  was  a  total  <Hnission  even  to  cli^ge 
him  with  such  knowledge.  In  the  case  cited,  the  court  held  that, 
because  the  wrongful  purpose  was  lacking  in  the  information,  ''the 
act  of  the  recorder  was  wholly  without  jurisdiction,  and  the  warrant, 
and  all  proceedings  under  it,  were  absolutely  void."  The  conclusion 
here  is  necessarily  the  same. 

The  only  distinction  suggested  between  that  case  and  the  present 
is  that  here  there  was,  as  the  majority  think,  evidence  from  which 
the  justice  had  a  right  to  infer  the  corrupt  intent.  The  fallacy  of 
this  attempted  distinction  is  that  there  wajs  no  such  evidooice  and 
no  such  inference.  The  jostice  was  asked  to,  and  he  did,  infer  false 
swearing.  But  there  both  proof  and  charge  stoi^cL  He  was  not 
asked  to  infer  the  corrupt  intent,  either  from  the  inherent  character 
of  the  alleged  false  swearing  or  from  independent  evidence.  The 
defendant  was  careful  to  limit  his  charge  to  perjury  by  faJse  swearing, 
which,  without  its  corrupt  intent,  was  not  perjury  at  all.  The  error, 
it  seems  to  me,  is  in  failing  to  distinguish  between  independent  in- 
ferences, namely,  between  the  inference  of  false  swearing  and  that 
of  corrupt  intent  with  regard  thereto.  The  testimony  which  the 
plaiintiff  gave  before  Justice  Stiner  in  the  district  court  was  not,  in 
terms,  contradictory  of  that  given  upon  the  earlier  occasion.  The 
plaintiff  denied  that  he  had  complained  to  Smith  about  the  sights  he 
had  seen  in  the  house  in  question.  Upon  the  earlier  occasion  he  ad- 
mitted, not  that  he  had  comp^ned  to  Smith  about  the  sights  he  had 
seen,  but  of  the  inherent  character  of  the  house.  He.  also  adnutted 
telling  Smith  that  he  had  seen  a  woman  partly  nude  at  the  windows 
of  the  house,  but  not  that  he  had  complained  to  Smith  of  it  Un- 
doubtedly, however,  an  inference  might  justly  have  been  drawn  that 
the  denial  was,  in  substance,  inconsistent  with  this  previous  testi- 
mony. But  it  was  not  necessarily  or  literally  so.  So  far  as  the  dtr 
feudant  deposed  that  the  denial  was  false  because  of  the  inference 
which  he  had  drawn  from  the  previous  statements,  and  so  far  as  the 
justice  coincided  with  him,  I  have  nothing  to  say.  That  was  rea- 
sonable and  justifiable.  The  very  fact,  however,  that  the  testimony 
given  upon  the  one  occasion  was  not  in  terms  inconsistent  with  that 
given  upon  the  other,  that  the  inconsistency  depended  upon  infe^ 
ences  to  be  drawn  from  the  words  used  on  the  respective  occasions,— 
gives  force  and  point  to  the  requirement  of  the  statute.  If  ever 
there  was  a  case  when,  before  charging  the  crime  of  perjury,  further 
proof  of  the  corrupt  intent  was  indispensable,  surely  it  was  here^ 
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where  the  perjury  assigned  was  the  denial  of  previous  statements, 
which  had  to  be  pieced  together  and  combined  to  place  before  the 
mind  the  concrete  affirmative  upon  which  the  falsity  of  the  denial 
was  predicated.  The  defendant  went  through  this  mental  opera- 
tion, and  drew  the  inference  which  brought  hhn  to  the  point  where 
he  felt  justified  in  charging  that  the  denial  was  false.  He  stopped 
there,  however,  and  the  omission  to  supplement  this  with  the  further 
charge  of  corrupt  intent  was  evidently  deliberate.  There  was  no 
reason  why  the  defendant  should  not  have  drawn  the  further  in- 
ference of  willful  and  corrupt  perjury  had  such  inference  been  per- 
missible or  had  his  conscience  allowed  it.  The  undoubted  fact  is 
that  he  did  not  venture  to  make  the  further  charge. 

It  is  suggested  that  there  may  have  been  further'proof  in  addition 
to  the  defendant's  affidavit.  This,  however,  is  negatiyed  by  the 
pleadings.  The  plaintiff  averred  that  the  defendant  made  and  filed 
the  affi(^vit,  and  that  upon  that  affidavit  he  caused  the  justice  to  is- 
sue, and  the  justice  did  in  fact  issue,  the  warrant.  That  averment 
is  admitted  in  the  answer.  The  plaintiff  further  averred  that  under 
and  in  pursuance  of  said  affidavit  so  made  and  filed,  and  said  war- 
rant so  issued,  he  was  arrested.  That,  too,  is  admitted.  It  is  plain, 
therefore,  that  the  provision  of  sections  148  and  149  of  the  Code  of 
Criminal  Procedure  were  not  otherwise  resorted  to,  and  that  the 
defendant  cannot  shield  himself  under  any  presumption  that  further 
evidence  showing  a  corrupt  intent  was  submitted  to  the  justice. 

It  is  said,  however,  that  even  upon  the  statements  contained  in  the 
affidavit,  Ihe  magistrate  had  reasonable  ground  to  infer  the  corrupt 
intent.  The  only  suggestion  upon  this  head  in  the  majority  opinion 
is  that  the  plaintiff  knew  what  testimony  he  had  given  in  October, 
and  that  there  was  no  presumption  that  he  had  forgotten  it  in  No- 
vember. This  may  be  quite  true,  but  it  does  not  touch  the  real 
question.  Possibly,  probably  even,  the  plaintiff  in  November  re- 
membered, in  a  general  way,  what  he  had  testified  to  in  October, — 
not  necessarily  the  precise  words,  but  their  substance  or  general  im- 
port. But  yet  he  may  in  perfect  good  faith  have  denied  complaining 
to  Smith  of  the  sights  in  the  house,  honestly  believing  that  the  denial 
was  entirely  consistent  with  his  previous  statements.  That  depend- 
ed upon  the  construction  of  language,  with  regard  to  which  he  could 
honestly  draw  inferences  as  well  as  the  defendant  or  the  justice. 
Whether  he  drew  such  inferences  corruptly  or  innocently  depended 
upon  more  than  his  mere  memory.  It,  of  course,  depended  upon 
that  in  a  measure.  But  it  also  and  mainly  depended  upon  the  pre- 
cise questions  put  to  him  upon  the  previous  occasion  and  the  precise 
answers  which  he  gave  thereto.  Upon  the  trial  before  Justice 
Stiner  his  attention  was  not  called  to  these  precise  questions  and  an- 
swers. His  previous  testimony  was  not  read  to  him  or  referred  to 
in  any  specific  or  pointed  way.  He  was  simply  asked  a  single  ques- 
tion, namely,  whether,  on  the  previous  trial,  he  gave  a  specific  an- 
swer to  a  specific  question.  That  particular  question  was  never  in 
fact  put  to  him  upon  the  previous  trial,  and  consequently  he  never 
answered  it  yea  or  nay.  How,  then,  can  it  be  said  that  his  denial,  of 
itself,  evidenced  a  corrupt  intent?     The  latter  could  only  be  evi- 
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denced  by  proof  that  he  believed  he  had  given  testimony  npon  the 
previous  trial  which  amounted  or  was  equivalent  to  that  which  he 
80  denied.  And  of  this  there  was  not  a  scintilla  of  evidence,  direct 
or  inferential,  in  the  defendant's  affidavit,  or  in  the  extracts  from  the 
plaintiff's  testimony  quoted  therein.  It  follows  that  the  affidavit 
was  hopelessly  barren  of  proof  or  charge  of  a  corrupt  intent,  and  that 
the  case  is  precisely  parallel  to  Hewitt  v.  Newburger,  supra. 

The  only  question  remaining  is  whether  the  defendant  was  re- 
sponsible for  the  arrest.  His  responsibility  is  made  out  upon  the 
pleadings.  He  admits,  as  we  have  seen,  that  he  made  the  affidavit 
upon  which  the*  justice  acted.  In  this  affidavit  he  "asks  that  the 
defendant  be  arrested  and  held  to  answer"  upon  the  charge  which  it 
contains.  He  also  admits  that  the  warrant  was  issued  and  the 
plaintiff  arrested  upon  this  affidavit  and  request.  In  the  concluding 
paragraph  of  the  complaint  it  is  alleged  that  the  defendant  so  caused 
the  arrest  of  the  plaintiff  with  intent  to  injure  the  plaintiff.  To  this 
allegation  the  defendant  interposes  a  n^ative  pregnant,  namely,  a 
denial  that  he  caused  the  arrest  of  the  plaintiff  with  intent  to  injure 
the  plaintiff.  He  thus  admits  that  he  caused  the  arrest,  but  did 
not  cause  it  to  injure  the  plaintiff.  It  is  clear,  therefore,  that  the 
defendant  was,  like  the  defendant  in  Hewitt  v.  Newburger,  Bupra, 
"'active  in  procuring  the  arrest"  He  cannot,  therefore,  escape  upon 
the  plea  that  he  did  no  more  than  state  his  case  to  the  magistrate, 
leaving  the  question  as  to  the  propriety  of  a  warrant  to  that  officer's 
judgment.  Von  Latham  v.  Libby,  38  Barb.  839.  The  latter  case 
was  distinguished  in  Miller  v.  Adams,  52  N.  T.  413.  Judge  Qrover 
said: 

''There  [in  Von  Latham  v.  Libby]  aU  that  was  done  by  the  defendant  was 
to  present  the  case  for  the  action  of  the  magistrate.  Here  the  attorney  of 
the  defendant  applied  to  the  Judge  to  issue  the  attachment,  and  delivered  it 
to  the  sheriff  for  service.  This  clearly  made  the  defendant  liable.  In  case 
the  attachment  was  void  for  want  of  Jurisdiction  in  the  Judge  or  for  any 
other  cause." 

Upon  the  pleadings  and  proofs  as  they  stood  when  the  plaintiff 
rested,  a  prima  facie  case  of  a  false  arrest,  for  which  the  defendant 
was  liable,  was  made  out,  and  the  nonsuit  was  erroneous. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event 

PATTERSON,  J.,  concurs. 

(33  App.  Div.  639.) 

PRITOHARD  V.  MARVIN  et  aL 

(Supreme  Court,  ApeUate  Division,  First  Department.    October  21,  1898.) 

Attorney  akd  Client— Summary  Pbocbbding  to  Recover  Monet  Collbctbd. 
An  attorney,  who  has  wrongfully  collected  money  and  withheld  it  from 
his  client,  may  be  compelled  to  restore  it  to  the  cUent,  on  summary  pro- 
ceedings by  the  client  for  a  rule  to  show  cause. 

Appeal  from  special  term. 
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In  the  matter  of  the  application  of  Nathaniel  B.  W.  Pritchard 
against  Richard  Marvin  and  another  to  show  cause  why  certain  mon- 
eys held  by  defendants  as  attorneys  should  not  be  paid  to  petitioner. 
From  a  judgment  of  the  supreme  court  granting  the  order,  defend- 
ants appeal.     Affirmed. 

The  following  is  the  opinion  of  the  court  below  (NASH,  J.): 

The  evidence  is  sufficient  to  support  the  finding  of  the  referee  that  Alex- 
ander and  Wells  represented  themselves  as  attorneys  and  counselors,  and 
that  they  transacted  business  as  such,  in  the  name  of  Marvin  &  WeUs,  at  the 
office  of  Marvin,  or  Marvin  &  Wells,  190  Franklin  street,  with  the  knowledge 
and  consent  of  Marvin,  and  that  he  personally  participated  in  the  business, 
taking  a  share  of  the  profits.  Mr.  Marvin  testifies  that  his  name  was  up  at 
190  FrankUn  street  as  attorney  and  counselor  at  law;  that  his  was  the  only 
name  on  the  sign;  the  names  of  Alexander  and  WeUs  were  not  there;  that 
they  did  a  collection  business,  and  paid  him  for  counsel  and  legal  advice,  and 
his  fees  as  attorney;  he  was  paid  by  Wells,  and  sometimes  by  Alexander. 
He  says  he  saw  Pritchard  there  four  or  five  times,  and  he  heard  his  name 
mentioned  by  them  (Alexander  and  WeUs).  In  answer  to  the  direct  question 
put  to  him  In  cross-examination,  as  to  whether  he  got  any  fee  for  the  Judg- 
ment that  was  entered  against  KnoU,  Pritchard  &  Ck).,  he  says:  **l  don't 
know.  I  didn't  get  a  fee  for  special  cases.  I  got  money  in  a  lump.  When 
I  would  want  money,  I  would  go  there  and  get  it,  or  write  for  it.  Q.  And 
that  arose  from  the  business  done  for  the  collection  agency,  I  understand  youV 
A.  Yes,  sir."  There  is  a  greater  significance  In  what  Marvin  does  not  tes- 
tify to,  than  im  what  he  saw  fit  to  disclose,  regarding  his  business  relations 
with  Alexander  and  WeUs,  the  precise  character  of  which  does  not  appear. 
Wells,  who  appears  to  have  been  the  chief  operator  there,  was  present  at  the 
hearing,  and  was  not  sworn,  and  Alexander  was  not  produced  as  a  witness. 
The  practice  by  which  Alexander  and  Wells  obtained  the  moneys  which 
came  into  their  hands  was  simply  villainous.  They  were,  as  it  api)ear8, 
employed  by  Kolb  to  get  for  him  the  money  he  had  loaned  to  Pritchard.  Kolb 
took  them  to  Pritchard.  and  introduced  them  to  him  as  attorneys  who  would 
get  the  money  for  Kolb  out  of  his  (Prltchard's)  firm,  and  a  stand  in  the 
market  for  him.  They  got  Pritchard  to  make  the  note  of  Kolb,  Pritchard  & 
Co.  for  $1,500,  without  consideration,  to  a  fictitious  payee,  and  to  make  a 
firm  mortgage  to  Johnston  purporting  to  secure  him  for  services  never  ren- 
dered. They  procured  their  client,  Pritchard,  to  consent  to  service  upon  him, 
and  have  Judgment  rendered  against  his  firm,  and  its  goods  to  be  seized  by 
the  sheriff.  They  had  a  suit  brought  against  Pritchard  on  Kolb*s  note,  in 
the  name  of  Tobin,  as  plaintiff,  by  Marvin,  attorney.  They  advised  Pritchard 
that  it  would  not  be  safe  for  him  to  retain  collections  made  by  him  for  his 
firm,  but  to  pass  the  money  over  to  them,  and.  for  the  purpose  of  carrying 
out  their  plans,  kept  him  in  hiding  for  a  week  or  more.  If  the  procuring 
of  a  Judgment  against  Prltchard's  firm  upon  a  fictitious  promissory  note,  and 
the  seizure  of  their  goods  under  an  execution  thereon,  was  not  a  proceeding 
pending  in  court  by  which  the  right  of  Pritchard  as  a  party  to  that  action 
was  "defeated,  impaired.  Impeded,  or  prejudiced,"  this  may  be  regarded  as 
a  proceeding  against  the  respondents  for  the  payment  of  moneys  which  they 
wrongfully  obtained  and  Avithheld  from  their  client.  Bliss*  Code  (2d  Ed.)  pp. 
20,  21:  note  to  section  14.    Order  signed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM,  and  McLAUQHLIN,  JJ. 

D.  £.  Anthony,  for  appellants. 
A.  Kllng,  for  respondent. 

PER  CURIAM.  Order  affirmed^  with  costs,  on  opinion  of  NA8H. 
J.,  in  the  court  below. 
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PRESIDENT,    ETC.,    OF    DELAWARE    &    H.    CANAL.    00.    v.    CITY    OF 

BUFFALO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  22,  1899.) 

L  Municipal    CoRroRATioHs  —  Dbbooino    Rivers-^Sfboial     AfiassBiUEHTS — 
Notice. 

A  notice  published  by  the  city  of  Buffalo  of  an  intention  to  dredge  a 
channel  in  a  river,  the  center  of  which  is  stated  to  be  the  oenter  of  the 
river,  sufficiently  complies  with  its  charter  (section  407),  requiring  pub- 
lication of  notice  of  an  intended  improvement,  though  the  city  intended 
to  construct  the  channel  according  to  specifications  not  referred  to  in  the 
publication,  which  do  not  fix  the  center  of  the  channel  In  the  center  of  the 
river  at  every  point,  in  order  to  avoid  sharp  angles  and  curves:  the  river 
varying  greatly  in  width,  and  having  sharp  Indentures  of  the  shove  line. 

2l  Sama—Objbctioms. 

An  abutter  on  a  river  cannot  assail  an  assessment  on  his  property  on 
the  ground  that  the  published  notice  of  improvement  did  not  exactly  con- 
form to  the  specifications,  without  showing  that  he  was  injured  thereby. 
&  Sahb. 

A  landowner  filing  objections  to  a  special  assessment  roll  is  not  prej- 
udiced by  the  city  clerk's  failure  to  state  in  his  certificate  to  the  cobii>- 
IroUer  that  objections  had  been  filed  to  the  roll,  wheie  it  had  been  con- 
firmed by  the  council  in  default  of  any  appearance  to  support  the  objeo- 

tloiffi. 

4.  Bame— Pkesumptioms. 

The  appsoval  of  jl  mayor  of  a  city  of  a  confirmation  of  a  special  assess- 
ment roll  by  the  council,  essential  to  its  validity,  will  be  presumed,  in  the 
absence  «f  evidenae  to  the  contrary. 
6u  SAvs-^mrBFiTS— BvmmvcE. 

To  increase  bis  docking  facilities,  plaintiff  dredged  a  river  90  feet  from 
the  shore  of  his  land,  having  a  frontage  of  1,840  feet,  so  as  to  give  a  |lepth 
of  17  or  18  feet  of  water  for  the  first  600  feet  of  frontage,  and  15  feet  for 
the  remainder.  Subsequently  the  city  commenced  80  feet  from  the  bank 
line,  and  dredged  a  channel  140  feet  wide  so  as  to  give  a  depth  of  19  feet. 
Land  on  one  side  of  plaintiff's  had  a  depth  of  288  to  245  feet,  and  was  as- 
sessed at  ^2  per  front  foot,  and  land  on  the  other  side  was  irregularly 
shaped,  had  a  depth  of  31%  feet,  and  was  assessed  at  |2.76  per  front  foot, 
the  first  1,390  feet  of  plaintiff's  land,  having  a  depth  of  183  to  207  feet, 
was  aasessed  at  $11.86  per  front  foot,  and  the  lemainder,  having  a  depth  of 
from  31%  to  134  feet,  was  assessed  at  $11.62.  On  the  ppposite  side  the  river 
was  not  dredged  for  a  distance  of  30  feet  from  the  shore  line,  and  the  ex- 
pense of  doing  BO  would  be  much  greater  than  that  of  dredging  the  water 
adjacent  to  plaintiff's  land,  and  that  land  waa  assessed  at  $8  per  front  foot. 
BOdf  that  the  assessment  on  plaintiff's  land  was  not  illegal,  as  being  in  ex- 
cess of  the  benefits,  or  on  an  erroneous  basis. 
•.  Same— Prior  Improvements  by  Abutier. 

Assessors  making  special  assessments  for  dredging  a  river  cannot  re- 
duce the  assessment  of  a  particular  abutter  for  his  having  done  a  pcwtion 
of  the  work  contemplated,  provided  the  assessment  only  represents  the 
benefits  to  him  of  the  improvement  as  a  whole,  and  Is  made  in  the  same 
proportion  as  the  assessment  on  other  property. 
7.  Same— WuDENiKo  Channel— Improvbmbkts  bt  Abutter. 

The  fact  that  an  abutter  on  a  river  had  dredged  a  channel  that  wma 
sufficient  for  the  purposes  for  which  he  was  using  his  property  does  not 
preclude  a  city  from  assuming  that  the  property  would  be  benefited  by  a 
widening  of  the  channel  and  from  making  special  assessment  therefor. 

Appeal  from  trial  term,  Erie  county. 

Action  by  the  President,  Managers  &  Company  of  the  Delaware  & 
Hudson  Canal  Company  against  the  city  of  Buffalo.  From  an  or- 
der dismissing  the  complaint,  plaintiff  appeals.     AflSrmed. 
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The  action  was  commenced  on  the  2d  day  of  December,  1895,  to  set  aside 
and  annul  a  local  assessment  lerled  by  the  defendant  upon  the  property  of 
the  plaintiff,  for  dred^ng  a  section  of  the  Buffalo  river  adjacent  to  Its  prop- 
erty, in  the  city  of  Buffalo,  N.  Y.  The  plaintiff  aUeges  two  grounds  of  com- 
plaint against  the  defendant,  upon  which  it  bases  its  right  to  recover  In  this 
action:  First,  that  the  proceedings  taken  and  instituted  by  the  defendant  In 
authorizing  and  contracting  for  the  completion  of  the  ImproTement  In  ques- 
tion, and  in  levying  a  porUcm  of  the  cost  thereof  upon  the  property  of  the 
plaintiff,  were  not  in  compliance  with  the  requirements  of  the  charter  of  the 
defendant,  but  were  irregular,  Illegal,  and  void;  second,  that  the  amount 
assessed  upon  plaintiff's  property  was  excessive,  was  in  excess  of  the  benefits, 
was  inequitable,  and  was  not  made  upon  a  fair,  legal,  or  proper  basts,  and 
therefore  does  not  constitute  a  valid  assesament  upon  the  plaintiff's  property. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  McLEN- 
NAN,  and  SPRING,  JJ. 
George  L.  Lewis,  for  appellant. 
W.  H.  Cuddeback,  for  respondent. 

.  McLENNAN,  J.  The  Buffalo  river  flows  in  a  northwesterly  direc- 
tion, in  the  city  of  Buffalo,  for  a  considerable  distance,  and  empties 
into  Lake  Erie.  In  its  natural  state,  the  river  was  tortuous,  and 
varied  greatly  in  width  between  its  shore  lines,  which  were  irregular. 
The  natural  channel  of  the  river  was  also  tortuous,  and  did  not  fol- 
low the  center  line  of  the  stream.  At  the  place  where  the  improve- 
ment in  questi(Mi  was  made,  when  the  river  was  in  its  natural  condi- 
tion, the  water  in  the  channel  was  shallow,  being  not  more  than  7 
or  8  feet  in  depth,  and  the  bottom  was  composed  entirely  of  rock 
extending  from  shore  to  shore.  Prior  to  making  any  of  the  improve- 
ments hereinafter  referred  to,  the  river  was  navigable  for  steamers  or 
lake  craft  drawing  19  feet  of  water,  from  Lake  Erie  easterly  to  a  point 
400  feet  south  of  Aurora  street,  in  the  city  of  Buffalo,  a  distance  from 
the  lake  of  about  two  miles,  and  the  channel  was  at  least  140  feet 
wide;  but  whether  such  channel  so  existed  naturally,  or  was  made 
by  artificial  means,  does  not  clearly  appear,  and  it  is  not  important 
to  inquire.  Early  in  the  year  1893,  under  the  authority  conferred 
by  its  charter,  the  defendant  entered  upon  the  project  of  making  a 
channel  in  said  river  140  feet  wide,  with  a  depth  of  water  of  19  feet 
at  low-water  mark,  extending  from  the  point  400  feet  south  of  Au- 
rora street  easterly  to  the  east  line  of  Hamburg  street,  a  distance  of 
about  2,300  feet  Such  improvement  required  the  removal  of  a  large 
amount  of  rock  from  the  bottom  of  the  river,  the  estimated  cost  of 
which  was  1185,809.58,  and  the  defendant  determined  in  the  man- 
ner hereinafter  stated  to  assess  one-half  of  such  sum,  viz.  |92,904.79, 
upon  the  property  benefited  by  such  improvement  and  according  to 
such  benefits.  The  first  piece  of  property  located  on  the  northerly 
side  of  the  river,  next  easterly  of  the  point  where  such  improvement 
commenced,  is  owned  by  the  New  York,  Lake  Erie  &  Western  Bail- 
way  Company,  and  has  a  frontage  upon  the  river  of  400  feet,  and  a 
depth  of  from  238  to  245  feet  The  property  next  east,  on  the 
no^ther^y  side  of  the  river,  is  owned  by  the  plaintiff,  and  has  a  front- 
age on  the  river  of  1,840  feet.  The  first  1,390  feet  has  a  depth  of 
from  207  to  183  feet,  and  the  balance  of  its  property,  viz.  450  feet, 
lias  a  depth  of  from  134  to  31^  feet.     The  property  located  next  east 
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of  plaintifTs  property,  on  the  northerly  side  of  the  river,  is  owned  by 
the  Union  Iron  Company,  and  has  a  frontage  of  130  feet,  and  extends 
to  the  easterly  line  of  the  improvement,  and  has  a  depth  of  31i  feet, 
and  is  irregnlar  in  shape.  The  property  npou  the  southerly  side  of 
the  river  opposite  the  improvement  in  question  is  owned  by  various 
persons,  and,  so  far  as  appears,  is  all  of  ample  depth,  and  is  so  lo- 
cated with  reference  to  the  river  as  to  make  it  suitable  and  valuable 
for  docking  purposes.  Before  the  defendant  assumed  to  take  any 
action  towards  making  the  improvement  in  question,  the  plaintiff 
had  caused  a  channel  to  be  dredged  in  front  of  its  property  for  its 
entire  length,  about  90  feet  in  width,  and  for  the  first  600  or  800  feet 
of  frontage  such  channel  was  of  sufficient  depth  to  give  17  or  18 
feet  of  water  at  low-water  mark,  and  for  the  balance  of  the  distance 
it  was  of  such  depth  as  to  give  15  or  16  feet  of  water.  Such  channel 
extended  westerly  past  the  400  feet  of  property  owned  by  the  Erie 
Railway  Company,  and  connected  with  the  main  channel  below  lead- 
ing to  the  lake.  The  cost  of  making  such  channel  in  front  of  its 
premises  was  borne  entirely  by  the  plaintiff,  and  amounted  to  be- 
tween 150,000  and  tlOO,000. 

At  the  time  the  work  in  question  was  inaugurated  and  the  assess- 
ment in  question  levied,  all  of  the  plaintiflCs  property  was  improved. 
Substantial  docks  had  been  constructed  upon  its  entire  river  front, 
and  extended  to  the  channel  which  it  had  made.  At  that  time  the 
plaintiff's  property  was  so  located,  and  in  such  condition  of  improve- 
ment, that  the  land  was  assessed  for  the  purposes  of  general  taxa- 
tion at  the  rate  of  about  1200  per  front  foot,  or  at  1337,500  for  the 
f'ntire  land.  The  improvements  upon  the  land  were  assessed  at 
150,000,  making  the  total  assessment  f387,500.  The  400  feet  owned 
by  the  Erie  Railway  Company,  and  located  just  west  of  the  plaintiffs 
property,  was  also  docked  and  improved.  Its  assessed  valuation 
does  not  appear.  The  property  to  the  east  of  plaintiff's  premises  on 
the  north  side  of  the  river,  which  was  owned  by.  the  Union  Iron  Com- 
pany, had  no  docks,  and  was  substantially  unimproved.  The  same 
was  true  of  the  property  on  the  southerly  side  of  the  river,  opposite 
the  improvement  in  question,  and,  so  far  as  appears,  it  was  assessed, 
for  the  purposes  of  general  taxation,  at  only  {25  per  front  foot.  The 
property  lying  further  up  the  river,  and  easterly  of  the  improvement, 
was  substantially  unimproved,  had  no  docks,  and  there  was  no  chan- 
nel which  afforded  it  any  shipping  facilities.  The  evidence  indi 
cates,  however,  that  at  little  cost,  compared  with  the  expense  of 
dredging  the  channel  to  the  west,  such  property  can  be  made  availa- 
ble for  dock  purposes,  as  the  bottom  of  the  river  at  that  point  can 
be  easily  dredged. 

Such  being  the  condition  of  the  river  and  the  situation  of  the  prop- 
erty fronting  upon  it,  adjacent  to  the  proposed  improvement  and 
easterly  of  such  improvement,  the  defendant,  in  January,  1893,  assum 
ing  to  act  pursuant  to  the  provisions  of  its  charter,  being  chapter  105 
of  the  Laws  of  1891,  undertook  to  make  the  improvement  in  question. 
By  section  405  of  said  act,  the  defendant  was  authorized  to  ''widen, 
straighten,  enlarge,  clear  from  obstruction,  dredge,  deepen  and  put 
and  maintain  in  navigable  condition  the  Buffalo  river,  and  defray  tlie 
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expense  of  any  part  of  it  out  of  the  local  fund  or  by  local  assessment'* 
Section  145  of  the  act  provides: 

'The  board  [of  assessors]  shall  assess  the  whole  amount  ordered  to  be  as^ 
sessed  upon  the  parcels  of  land  benefited  by  the  work,  act  or  improyement,  in 
proportion  to  such  benefit,  except  in  those  cases  In  which,  by  this  act,  the 
assessment  is  to  be  made  upon  a  dififerent  principle,  and  in  those  cases  it 
shall  make  the  assessment  upon  the  principle  prescribed  In  each  case  pre^ 
scribed  by  this  act" 

It  is  not  contended  that  any  other  principle  was  prescribed  by  the 
charter  applicable  to  the  assessment  of  the  cost  of  the  improvement  in 
qoestion,  and  therefore,  in  order  to  sustain  the  assessment  complained 
of,  it  must  appear  that  it  was  made  in  accordance  with  the  provisions 
of  the  section  above  quoted,  namely,  the  amount  of  the  assessment 
must  be  levied  upon  the  property  benefited,  in  proportion  to  the  bene- 
fit which  resulted  to  each  piece  of  property,  respectively. 

Section  407  of  said  act  provides  as  follows: 

''No  work  or  improvement  specified  in  this  act,  except  those  mentioned  in 
section  897,  the  expense  of  which  shall  be  estimated  to  exceed  |500,  shall 
be  ordered  unless  by  the  vote  of  two-thirds  of  all  the  members  elected  to  each 
board  composing  the  common  council,  after  publication  in  six  successive  num- 
bers of  the  official  paper,  and  in  one  other  daily  paper  of  the  city,  of  the  In- 
tention to  order  such  work  or  improvement." 

Pursuant  to  the  authority  conferred  by  section  405  of  said  act,  the 
defendant,  by  its  common  council,  on  the  16th  day  of  January,  1893, 
adopted  the  following  resolution: 

'That  the  common  council  of  the  city  of  Buffalo  intend  to  order  Buffalo 
river  dredged  so  as  to  create  a  depth  of  39  feet  of  water  below  low- water 
mark,  from  a  point  400  feet  south  of  Aurora  street  to  the  east  line  of  Ham- 
burg street,  in  a  channel  140  feet  wide,  except  through  a  bridge  at  Ohio 
street,  where  width  shaU  be  that  of  the  draws,  the  center  of  said  channel  to 
be  in  the  center  of  the  river;  and  the  board  of  public  works  is  hereby  directed 
to  prepare  plans  and  specifications  and  advertise  for  sealed  proposals  to  do 
said  work,  and  that  the  city  clerk  is  hereby  directed  to  cause  this  notice  of 
such  intention  to  be  duly  published." 

By  section  404,  Buffalo  river,  within  the  city,  is  declared  to  be  a 
public  highway. 
Section  272  of  the  act  provides  as  follows: 

''When  any  work  or  hnprovement,  general  or  local,  prescribed  In  this  title 
is  necessary  or  advisable,  the  board  [of  public  works]  may  recommend  the 
same  to  the  common  council,  with  or  without  plans,  specifications  and  descrip- 
tions. The  common  council  may  thereupon  order  the  work  done,  and  may 
order  that  plans,  specifications  and  descriptions  shaU  be  furnished,  with  or 
without  estimates  of  cost  or  bids  from  responsible  parties.  The  common 
council  may  order  any  work  or  improvement,  either  with  or  without  the 
recommendation  of  the  board  of  public  works,  and  when  such  work  or  im- 
provement is  ordered  in  accordance  with  plans^  specifications  or  descriptions, 
a  c<mtract  therefor  shall  be  made  by  the  board,  except  where  it  is  authorized 
to  do  the  work  Itself." 

Pursuant  to  the  resolution  of  January  16, 1893,  the  clerk  of  the  city 
of  Buffalo  caused  the  following  notice  of  intention  to  be  publiahed: 

"That  the  common  coundl  of  the  dty  of  Buffalo  intend  to  order  Buffalo 
river  dredged  so  as  to  create  a  depth  of  19  feet  of  water  below  low-water 
mark,  from  a  point  400  feet  soutfi  of  Aurora  street  to  the  east  line  of  Ham- 
Imrg  street,  in  a  channel  140  feet  wide,  except  through  a  bridge  at  Ohio 
street,  where  width  shall  be  that  of  the  draws,  the  center  of  said  channel 
to  be  In  center  of  river." 
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It  win  be  obeerved  that  the  notice  as  published  omits  that  part  of 
the  resolution  passed  by  the  common  council  which  directs  the  board 
of  public  works  to  prepare  plans  and  specifications  and  advertise  for 
sealed  proposals  to  do  said  work.  It  appears,  however,  that  the 
board  of  public  works  prepared  plans  and  specifications  of  the  con- 
templated work,  and  they  were  filed  in  the  office  of  the  chief  engineer 
of  the  defendant,  in  accordance  with  the  provisions  of  the  charter. 
By  the  plans  and  specifications  so  made  and  filed,  and  in  accordance 
with  which  the  improvement  in  question  was  made,  the  center  line  of 
the  new  channel  did  not  f oUow  a  line  equidistant  from  the  shores  of 
the  river,  but  it  appears  that  the  most  practical  line  was  adopted  as 
the  center  of  the  channeL  By  the  construction  of  the  channel  with 
the  center  line  as  shown  by  the  plans  and  specifications,  sharp  corves 
and  angles  were  avoided. 

The  channel  as  shown  by  the  plans  and  specifications,  and  aa  con- 
structed, utilizes  about  60  feet  of  the  channel  formerly  dredged  by 
the  plaintiff,  leaving  30  feet  of  such  channel  next  its  {Nroperty  unused 
and  untouched  by  the  defendant,  and  it  was  tilie  intention  of  the  de- 
fendant that  at  least  30  feet  on  the  south  side  of  the  140-foot  channel 
made  by  it  ebould  be  excavated  by  the  property  owners  upon  that  side 
of  the  river,  thus  making  a  channel  in  front  of  plaintiff's  property  170 
feet  wide  when  the  work  undertaken  by  the  defendant  was  completed, 
and  when  completed  by  the  property  owners  on  the  south  side,  as  in- 
tended by  the  defendant,  a  channel  200  feet  wide.  In  pursuance  of 
the  resolution  passed  January  16, 1893,  and  after  the  plans  and  speci- 
fications had  been  filed  in  the  chief  engineer's  office,  the  board  of  pub- 
lic works  reported  that  the  lawest  bid  for  doing  the  wcMsk  was  made 
by  McNaughton  &  Bapst,  being  t2.47  per  cubic  yard  for  rock,  and  24 
cents  per  cubic  yard  for  earth. 

llereafter,  and  on  the  10th  day  of  April,  1893,  the  common  council 
of  the  defendant  passed  the  following  resoluticm: 

"It  Is  hereby  ordered  that  the  Buffalo  river  be  dredged  so  as  to  create  a 
depth  of  19  feet  of  water  below  low-water  mark,  from  a  point  400  feet  south 
of  Aurora  street  to  the  east  line  of  Hamburg  street^  In  a  channel  140  feet 
wide,  except  through  a  bridge  at  Ohio  street,  where  width  shaU  be  that  of 
the  draws,  the  center  of  said  channel  to  be  in  center  of  river.  In  accordance 
with  plans  and  specifications  on  file  In  the  chief  engineer's  ofllce;  that  the 
amount  to  be  assessed  for  the  Improvement  of  dredging  Buffalo  river,  so  as 
to  create  a  depth  of  19  feet  of  water  below  low-water  mark,  from  a  point 
400  feet  south  of  Aurora  street  to  the  east  line  of  Hamburg  street.  In  a 
channel  140  feet  wide,  except  through  the  bridge  at  Ohio  street,  where  width 
shall  be  that  of  the  draws,  the  center  of  said  channel  to  be  In  the  center  of 
river,  be,  and  Is  hereby,  determined  to  be  ninety-two  thousand  nine  hundred 
and  four  and  7*/ioo  dollars;  and  that  the  city  assessors  be,  and  they  are 
hereby,  directed  to  make  an  assessment  of  the  said  sum  of  $^2,904.79  upon 
the  real  estate  of  the  city  of  Buffalo  beneflted  by  such  Improvement,  In  pro- 
portion to  the  benefits  resulting  thereto.*' 

By  such  resolution  .the  common  council  adopted  the  plans  and 
specifications  made  and  filed  by  the  board  of  public  works,  and  in  ac- 
cordance with  which  the  improvement  in  question  was  made.  Vc^ht, 
V.  City  of  Buffalo,  133  N.  Y.  463,  31  N.  E.  340.  It  will  be  observed 
that  by  said  resolution  the  center  line  of  the  channel  is  described  as 
being  in  the  center  of  the  river,  aceordiag  ta  such  plans  and  specifica- 
tions. 
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Pursuant  to  such  last-mentioned  resolutioii,  the  board  of  assessors 
of  tbe  defendant  niade  an  assessment  roll,  by  which  one-half  of  the 
cost  of  the  work  was  levied  upon  the  property  benefited.  Snch  as- 
sessment was  set  aside,  tibie  plaintiff,  among  others,  objecting  thereto, 
and  it  was  referred  back  to  the  board  of  assessors  by  the  eommon 
council,  in  accordance  with  the  provisions  of  the  charter,  and  the  board 
of  assessors  made  a  new  assessment,  which  assessment  roll  is  the  one 
in  contro^^sy  here. 

After  sndi  assessment  had  been  made,  the  common  ooundl  of  the 
defendant,  by  resolution,  directcMl  the  board  of  public  works  to  enter 
into  a  contract  with  McNaughton  &  Bapst  for  doing  the  work  in  ques- 
tion, which  resolution  is  as  follows: 

•The  board  of  public  worlui  are  hereby  directed  to  contract  with  Mc- 
Naughton A;  Bapst  fbr  dredging  the  Buffalo  river,  so  as  to  create  a  depth  of 
19  feet  of  water  below  low-water  mark,  from  a  point  400  feet  south  of  Aurora 
street  to  the  east  line  of  Hamburg  street.  In  a  chamiel  140  feet  wide,  except 
ttirough  a  bridge  at  Ohio  street,  where  width  shall  be  that  of  the  draws,  the 
center  of  said  channel  to  be  center  of  river,  at  their  bid  for  removing  rock . 
$2.47  per  cubic  yard,  for  removing  earth  24  cents  per  cubic  yard,  the  total  cost 
thereof  not  to  exceed  the  sum  of  1185309.58." 

The  second  roll  made  by  the  board  of  assessors,  and  the  one  in 
question,  was  objected  to  by  the  plaintiff.  Its  objections  were  duly 
heard  by  the  board,  and  were  overruled.  Thereafter,  and  on  the  31st 
day  of  December,  1894,  the  board  of  public  w<»-ks  entered  into  a  con- 
tract with  McNaughton  &  Bapst,  by  whidi  they  undertook  to  do  the 
work  specified  in  the  original  notice  of  intention  and  in  the  words  of 
said  notice,  except  that  in  said  contract  there  was  added:  ^In  com- 
pliance with  the  plans  and  specifications  and  quantities  hereunto  an- 
nexed and  the  profile  on  file  in  the  office  of  the  chief  engineer  of  said 
board  of  public  works,'' — adding  substantially  the  part  of  the  original 
resolution  which  was  omitted  by  the  clerk  in  the  notice  of  intention 
published. 

Sufficient  of  the  proceedings  have  now  been  referred  to  to  present 
the  first  question  raised  by  this  appeal,  to  wit,  that  the  notice  of  in- 
tention did  not  comply  with  the  provisions  of  the  charter,  and  was  not 
sufficient  to  confer  jurisdiction.  As  before  seen,  the  plans  and  speci- 
fications, as  prepared  and  filed  in  the  chief  engineer's  office,  and  as 
adopted  by  the  common  council,  in  ordering  the  work  done  and  direct- 
ing a  contract  to  be  entered  into  therefor,  do  not  show  the  oenter  line 
of  the  proposed  channel  to  be  in  the  center  line  of  the  river  at  all 
places,  measured  from  shore  line  to  shore  line,  and  tbe  center  line  of 
the  channd  as  completed  by  the  defendant  is  not  the  center  line  of 
the  rirer.  Tbe  plaintiff  insists  that,  by  reason  of  that  fact,  the  pro- 
ceedings were  fatally  defective. 

Considering  the  tortuous  character  of  the  riv^;  the  sharp  indenta- 
tion of  the  shore  line  at  many  places,  especially  upon  the  south  side; 
the  fact  that  it  varied  greatly  in  width;  and  when  the  character  of 
the  work  is  considered  and  the  purpose  of  the  improvement, — it  can- 
not be  held  that  the  notice  as  published  was  not  in  substantial  com- 
I^iance  with  the  requirements  of  the  charter,  or  that  there  was  such  a 
variance  between  the  notice  and  the  plans  and  specifications  accord- 
ing to  which  the  work  was  done  as  to  render  the  assessment  void,      j 
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The  purpose  of  the  notice  was  to  apprise  all  interested  parties  of 
the  general  character  of  the  proposed  improvement.  It  was  sub- 
stantially impossible  to  give  definite  and  precise  information  as  to 
the  details  of  the  contemplated  improvement  by  means  of  the  notice 
of  intention,  and  it  was  not  intended  to  do  so.  If  the  description  in 
the  notice  had  been  strictly  followed,  the  center  line  of  the  new  chan- 
nel would  have  been  as  crooked  and  irregular  as  the  shore  line  upon 
either  side,  and  the  improvement  would  be  substantially  useless  and 
much  more  expensive  The  notice  and  the  plans  and  speciftcatioDS 
clearly  indicate  that  it  was  the  purpose  to  locate  the  channel  sub- 
stantially in  the  center  of  the  river,  only  varying  therefrom  when 
made  necessary  by  the  natural  conditions  which  existed. 

There  is  no  force  in  the  claim  that  by  the  notice  published  the 
plaintiff,  or  any  one  else,  was  led  to  believe  that  it  was  proposed  to 
construct  a  channel  the  center  line  of  which  was  exactly  described 
in  such  notice.  If  definite  information  was  desired,  it  was  easy  of 
access.  The  interested  parties  knew,  or  are  presumed  to  have 
known,  that,  under  the  charter  of  the  defendant,  plans  and  specifica- 
tions of  the  proposed  work  were  made,  and  were  on  file  in  the  oflSce 
of  the  chief  engineer,  and  that  the  improvement  would  be  made  in 
accordance  therewith.  Considering  the  evidence  and  all  the  circum- 
stances in  this  case,  it  is  consider^  that  the  center  line  of  the  new 
channel  was  substantially  in  the  center  of  the  river. 

As  before  said,  the  notice  of  intention  did  not  indicate  to  any  in- 
terested party,  and  was  not  intended  to  convey  the  impression,  that 
the  center  line  of  the  new  channel  was  to  be  equidistant  from  the 
shore  lines  of  the  river  at  every  point;  but,  even  if  thus  strictly  con- 
strued, we  think  that,  under  the  rule  laid  down  in  the  case  of  Voght 
V.  City  of  Buffalo,  133  N.  Y.  463, 31 N.  E.  340,  the  plaintiff  in  this  case 
cannot  complain.  In  that  case  the  common  council  of  the  city  of 
Buffalo  passed,  and  caused  to  be  published,  a  resolution  giving  no- 
tice of  an  intention  to  pave  a  street  42  feet  wide,  and  directed  the 
city  engineer  to  prepare  plans  and  specifications,  and  to  advertise 
for  sealed  proposals  for  doing  the  work.  The  notice  or  advertise- 
ment for  proposals,  while  describing  the  work  as  being  42  feet  wide, 
stated  that  it  was  to  be  done  in  accordajice  with  the  plans  and  speci-* 
fications  on  file.  Upon  the  report  of  the  engineer,  and  in  accordance 
with  the  plans  and  specifications,  the  contract  was  let  for  paving  5 
feet  less  in  the  street  than  was  specified  in  the  notice.  It  was 
claimed  that  the  assessment  was  void,  because  the  contract  was  only 
for  37  feet  instead  of  42  feet.  It  was  held  that  the  mention  in  the 
resolution  authorizing  the  work  of  42  feet  was  merely  descriptive 
of  the  width  of  the  street,  and  not  directory  as  to  the  amount  of  im- 
provement; and  also  that,  assuming  the  contrary,  the  subsequent 
ordering  of  the  work  in  accordance  with  the  plans,  which  omitted 
the  5  feet,  was  a  ratification  and  adoption  thereof,  and  that  this  the 
common  council  had  power  to  do,  as  the  departure  from  the  original 
intent  was  publicly  advertised,  and  there  was  no  possibility  of  preju- 
dice from  fraud  or  collusion.  It  was  further  held  in  that  case  that, 
even  if  a  technical  irregularity  occurred  ^^in  the  absence  of  evidence 
showing  a  substantial  injury,  the  plaintiffs  were  not  in^a  position  to 
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complain^  and  so  could  not  maintain  the  action."  In  this  case  the 
evidence  fails  to  show  that  the  plaintiff  sustained  any  injury  by  rea- 
son of  the  discrepancy  between  the  notice  and  the  plans  and  speci- 
fications according  to  which  the  channel  was  constructed.  It  is  con- 
cluded that  the  notice  of  intention  was  regular;  gave  the  defendant 
jurisdiction;  that  the  plaintiff  was  not  misled  by  reason  of  the  vari- 
ance in  the  description  of  the  work  contained  in  the  notice  and  that 
specified  in  the  plans  and  specifications  in  accordance  with  which  the 
work  was  actually  done;  and  that  in  no  event  did  any  harm  or  in- 
jury result  to  the  plaintiff  on  account  of  such  variance. 

The  next  objection  taken  by  the  plaintiff  as  to  the  proceedings  of 
the  defendant  is  that  the  city  clerk  did  not  present  the  assessment 
roll,  with  the  objections  thereto,  to  the  common  council,  as  required 
by  the  charter.  The  final  assessment  roll  was  filed  with  the  city 
clerk  on  the  23d  day  of  October,  1894.  The  city  clerk  gave  notice 
of  such  filing,  and,  in  substance,  that,  if  no  objections  to  the  assess- 
ment were  filed  with  the  city  clerk,  such  roll  would  be  deemed  con- 
firmed, without  further  action  on  the  part  of  the  conunon  council 
but  that,  if  objections  were  filed,  then  the  roll,  with  the  objections 
thereto,  would  be  submitted  to  the  council  at  the  first  regular  meet- 
ing thereafter.  The  plaintiff  did  file  objections  to  such  assessment 
roll  on  the  2d  day  of  November,  1894,  and  on  the  12th  day  of  Novem- 
ber, 1894,  the  city  clerk  laid  the  roll  and  the  objections  before  the 
common  council.  No  person  appearing  in  support  of  the  objections, 
the  roll  was  confirmed.  The  city  clerk  next  delivered  the  roll  to 
the  comptroller,  with  proof  of  publication  of  the  required  notice, 
and  certified  that  the  roll  had  been  confirmed,  but  his  certificate  was 
erroneous,  in  that  it  stated  no  objections  had  been  filed  to  the  roll. 

We  do  not  perceive  how  the  plaintiff  was  prejudiced  by  the  fact 
that  the  city  clerk  omitted  to  state  in  his  certificate  that  the  plaintiff 
had  made  objections  to  the  roll.  The  objection  made  by  the  plain- 
tiff, that  it  does  not  appear  whether  the  mayor  approved  the  action 
of  the  common  council  in  confirming  the  roll,  or  whether  the  roll  was 
confirmed  by  lapse  of  time,  without  action  by  the  mayor,  is  not  well 
taken.  If  such  omission  was  material,  the  plaintiff  was  called  upon 
to  establish  the  truth  of  the  proposition.  The  facts  are  not  such  as 
to  warrant  the  assumption  that  such  irregularity  took  place,  in  the 
face  of  the  well-recognized  principle  that  public  officers  are  presumed 
to  have  performed  their  duty  unless  the  contrary  is  shown. 

The  only  remaining  and  the  most  serious  question  presented  by 
this  appeal  is  whether  the  assessment  levied  upon  the  property  of 
the  plaintiff  is  excessive,  in  excess  of  the  benefits,  is  inequitable,  and 
made  upon  an  illegal  or  erroneous  basis.  It  must  be  conceded  that, 
under  the  power  delegated  to  the  defendant  by  the  legislature,  it  had 
authority  to  authorize  the  work  in  question,  to  assess  one-half  the 
cost  thereof  upon  the  property  benefited,  and  that  the  wisdom  of 
such  action  is  not  subject  to  review. 

In  the  case  of  People  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419,  it  was 
held: 

"A  statute  which  authorizes  a  municipal  corporation  to  grade  and  improve 
streets,  and  to  assess  the  expense  among  the  owners  and  occupants  of  lands 
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benefited  by  the  Improvement  In  proportion  to  the  amonnt  of  such  benefits. 
Is  a  constitutional  and  valid  law." 

In  the  case  of  Litchfield  v,  Vernon,  41  N.  Y.  123,  it  was  said  by 
Grover,  J.: 

"It  is  within  the  power  of  the  legislature  to  impose  a  tax  upon  a  locality 
for  any  purpose  deemed  by  it  proper,  and  this  power  Is  not  restricted  by  the 
constftutloa." 

Dillon,  in  his  work  on  Municipal  Corporations  (4th  Ed.  §  761,  snbd. 
4),  says: 

"When  not  restrained  by  the  constitution  of  a  particular  state,  the  legis- 
lature has  a  discretion,  commensurate  with  the  broad  domain  of  legislative 
power,  in  making  provision  for  ascertaining  what  property  is  specially  bene- 
fited and  how  the  benefits  shall  be  apportioned.'* 

A  municipality  has  the  power  to  levy  the  cost  of  a  public  improve- 
ment upon  all  the  property  specially  benefited  thereby,  according 
to  the  exceptional  benefit  each  lot  or  parcel  of  property  actually  and 
separately  receives.  Dill.  Mun,  Corp.  (4th  Ed.)  §  761,  subd.  5,  and 
cases  cited. 

The  defendant,  by  the  resolution  of  April  10,  1893,  directed  its 
assessors  to  make  "an  assessment  of  one-half  of  the  entire  cost  of 
the  work  upon  the  real  estate  of  the  city  of  Buffalo  benefited  by  such 
improvement,  in  proportion  to  the  benefits  resulting  thereto."  By 
the  express  provisions  of  the  defendant's  charter  (section  145),  the 
board  of  assessors  could  not  make  a  legal  or  valid  assessment  of  one- 
half  of  the  cost  of  the  improvement  in  question,  except  by  following 
the  direction  contained  in  the  foregoing  resolution.  It  is  immate- 
rial what  basis  was  adopted  or  what  method  was  employed  fo;*  the 
purpose  of  reaching  a  determination.  Unless  the  result  was  that  the 
assessment  levied  upon  the  several  pieces  of  real  estate  benefited  by 
the  improvement  was  in  proportion  to  the  benefits  resulting  to  such 
pieces  of  property,  respectively,  such  assessment  was  void.  The 
value,  the  superficial  area,  or  the  frontage  of  property  benefited  by 
a  local  improvement  may  be  adopted  as  a  basis  or  method  of  calcu- 
lating and  ascertaining  what  part  of  the  cost  of  such  improvement 
should  be  levied  upon  the  several  pieces  of  property;  but  neither 
method  will  satisfy  the  requirements  of  the  statute,  unless  the 
amount  so  levied  is  in  proportion  to  the  benefits.  It  only  remains 
to  inquire  whether  the  board  of  assessors  of  the  defendant  complied 
with  the  direction  contained  in  the  resolution  of  April  10, 1893,  above 
quoted.     If  tiiey  did,  they  performed  their  full  duty. 

It  is  not  doubted  that,  if  the  board  of  assessors  levied  the  assess- 
ment upon  the  plaintiff's  property  upon  an  erroneous  or  illegal  basis, 
or  made  an  assessment  which  was  inequitable,  and  the  plaintiff  sus- 
tained injury  thereby,  it  is  entitled  to  relief.  The  presumption  of 
law,  however,  is  that  the  board  of  assessors  proceeded  according  to 
law,  and  that  the  assessment  was  levied  in  a  fair,  just,  and  equitable 
manner.  Only  one  of  the  assessors  was  called  as  a  witness.  He 
states  that  the  matter  of  making  the  assessment  in  question  came 
up  before  the  board,  and  was  the  subject  of  discussion;  that  the 
members  of  the  board,  for  the  purpose  of  ascertaining  the  facts,  went 
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to  the  river  and  examined  the  plaintiff's  property,  and  the  other  prop- 
erty npon  the  river  in  the  vicinity  of  the  improvement  proposed; 
that  they  crossed  the  river  badi  and  forth,  and  took  soundings  of  the 
depth  of  water  where  the  excavations  were  to  be  made;  that  after 
such  eauunination  there  were  several  hearings  before  the  board  of  in- 
terested parties;  and  after  such  hearings,  and  after  such  investiga- 
tion, the  assessment  in  question  was  nuide.  The  witness  further 
says  that  he  took  into  consideration  the  shore  line  of  the  property 
on  the  north  side  of  the  river,  and  that  the  channel  would  be  140 
feet  in  width,  exclusive  of  the  SO  feet  on  each  side,  which  was 
dredged,  or  was  to  be  dredged,  by  the  property  owners;  took  into 
consideration  the  fact  that  the  shore  line  on  the  south  side  of  the 
river  would  be  from  50  to  125  feet  fxx>m  the  channel;  and  that  the 
bott<»n  for  that  aitire  width  was  rock,  which  came  very  near  the 
surfaoe  (rf  the  water.     The  witness  further  adds: 

"We  took  Into  consideration  the  fact  that  the  property  oa  the  north  side 
was  getting  a  channel  of  140  feet  straight  away,  and  that  when  the  channel 
was  completed  the  owners  of  the  property  on  the  north  side  of  the  river 
could  avail  themselves  of  those  benefits  at  once.  To  get  the  benefits  on  the 
sonth  side,  it  would  be  necessary  to  take  out  so  much  more  rock  before  they 
could  get  dockage  to  the  shore,—bef ore  they  could  get  any  benefit  from  these 
Improvements." 

A  considerable  portion  of  the  testimony  of  the  witness  does  not  aid 
very  much  in  determining  the  real  considerations  which  actuated 
him  in  makii^  the  assessment  in  question,  and  whether  he  attempted 
to  give  the  considerations  which  influenced  him  individually,  or  those 
which  he  supposed  controlled  the  action  of  the  board,  does  not  appear. 
No  other  member  of  the  board  of  assessors  was  called,  and  little  can 
be  learned  from  the  evidence  as  to  what  influenced  the  action  of  the 
board,  except  what  may  be  gathered  from  the  result  of  its  action. 
Hie  400  feet  of  property  owned  by  the  Erie  EUulway  Company,  which 
has  a  depth  of  from  245  to  2^8  feet,  was  assessed  at  (4,800,  and  a 
computation  shows  that  to  be  exactly  912  per  front  foot.  The  first 
1,390  feet  of  the  plaintiff's  property,  which  has  a  depth  ol  from  207 
to  183  feet,  was  assessed  at  f  16,488,  and  by  computation  it  appears 
that  that  is  at  the  rate  of  $11.86  per  front  foot.  The  r^naining  400 
feet  of  tlfee  plaintiff's  property,  which  has  a  depth  of  from  134  feet  to 
Sli  feet,  was  assessed  at  95,232,  whkh  is  at  the  rate  of  $11.62  per 
front  foot.  The  property  next  east,  owned  by  the  Union  Iron  Com- 
pany,  which  was  a  narrow,  irregular  strip  of  land,  and  beng  only  31^ 
feet  in  depth,  was  assessed  at  $360,  which  is  $2.76  per  front  foot. 
The  several  pieces  of  property  on  the  south  side  of  the  river,  opposite 
the  improvement  in  question,  were  assessed  for  such  sums,  respec- 
tively, that  the  rate  per  front  foot  is  $8,  and  the  pieces  of  property 
lying  wholly  east  of  the  improvement,  none  of  which  were  accessible 
from  the  channel  made,  were  assessed  at  such  smas,  respectively,  as 
made  the  rate  from  $3  to  $3 JO  per  front  foot.  As  appears  by  the 
assessment  roll,  the  property  was  not  assessed  according  to  its  front- 
age,  notwithstanding  from  such  assessment  roll  it  may  be  ascertained 
what  the  rate  per  front  foot  was.  It  is  quite  apparent  that  the  board 
of  assessors  took  into  consideration  the  frontage,  and  used  the  number 
of  front  feet  of  each  piece  of  property  to  aid  them  in  determining  what 
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amount  should  be  placed  upon  it,  but  from  that  circumstance  it  cannot 
be  said  that  the  assessment  was  not  made  according  to  benefits. 
There  is  nothing  to  indicate  that  the  board  of  assessors  did  not  act  in 
entire  good  faith,  and  with  the  honest  purpose  and  intentiim  to  levy 
the  assessment  fairly  and  equitably  upon  the  respective  pieces  of 
property.  If  it  could  be  shown  that  the  property  of  the  plaintiff  and 
the  property  upon  the  southerly  side  of  the  river  was  actulBdly  ben^t- 
ed  in  the  ratio  of  8  to  11.86,  and  that  the  assessment  of  all  the  other 
property  was  in  exact  ratio  to  the  benefits  received,  certainly  no  com- 
plaint could  be  made.  It  is  evident  that,  under  the  circumstances  of 
this  case,  no  such  actual  demonstration  could  be  made,  no  matter 
what  method  was  adopted  by  the  board.  Much  must  necessarily  be 
left  to  the  judgment  and  discretion  of  the  assessors. 

It  is  insisted  on  behalf  of  the  plaintiff  that  no  part  of  the  cost  of 
the  improvement  in  question  should  be  assessed  upon  its  property,  be- 
cause it  already  had  a  channel  opposite  its  premises  suitable  and  ade- 
quate for  all  its  purposes.  We  think  such  fact  was  not  necessarily 
controlling  upon  the  assessors.  The  defendant  had  determined,  un- 
der the  power  delegated  to  it  by  the  legislature,  that  the  public  inter- 
ests required  that  there  should  be  a  channel  in  the  river  at  the  place  in 
question,  much  wider  than  the  one  provided  by  the  plaintiff.  If  a 
municipality  is  authorized  to  widen  a  street,  and  to  assess  the  cost 
thereof  upon  the  abutting  owners,  and  proceeds  in  the  manner  pre- 
scribed by  law  to  accomplish  that  purpose,  such  abutting  owners  can- 
not be  heard  to  say,  for  the  purpose  of  avoiding  the  assessment,  that 
the  narrow  street  was  adequate  and  sufficient  for  their  purposes,  and 
that,  considering  the  present  use  of  the  (Mrop^ty,  the  wider  street 
is  of  no  benefit.  The  assessors  would  not  have  been  justified  in  re- 
ducing the  plaintiff's  assessment,  by  reason  of  the  fact  that  a  portion 
of  the  work  contemplated  by  the  improvement  had  already  been  done 
by  the  plaintiff  at  its  expense,  provided  such  assessment  only  repre- 
sented the  benefits  which  resulted  to  the  plaintiff's  property  by  reason 
of  the  improvement  as  a  whole,  and  was  made  in  the  same  proportion 
as  the  assessment  upon  the  other  property  benefited.  If  a  person 
owning  property  abutting  upon  a  public  street  makes  improvements 
in  the  street  in  front  of  such  property,  by  reason  of  which  a  pavement 
can  be  much  more  cheaply  and  easily  laid  at  such  place,  and  the 
municipality  paves  the  entire  street  as  a  public  improvement,  such 
person  or  property  owner  cannot  be  given  credit  upon  an  assessment 
levied  for  defraying  the  expense  of  such  improvement,  on  account  of 
the  work  done  by  him;  else,  with  equal  force,  it  could  be  claimed  that, 
if  the  work  in  front  of  a  particular  piece  of  property  embraced  within 
the  improvement  as  a  whole  was  especially  expensive,  an  increased 
assessment  should  be  levied  against  such  property,  although  no  addi- 
tional benefits  would  result.  The  fact  that  the  property  upon  the 
north  side  of  the  river,  opposite  the  improvement  in  question,  was 
assessed  at  a  higher  rate  per  front  foot  than  the  property  upon  the 
south  side,  does  not  of  itself  establish  that  the  basis  adopted  by  the  as* 
sessors  was  erroneous 

In  the  case  of  Voght  v.  City  of  Buffalo,  133  N.  Y.  463,  31  N.  E.  340, 
at  page  471, 133  N.  Y.,  and  page  341,  31  N.  E.,  the  court  say: 
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"The  general  term  opinion  further  stated,  as  a  ground  for  reversal,  tbat 
the  assessors  adopted  an  erroneous  principle  in  assessing  for  benefits.  All 
that  appears  In  the  case  to  Justify  the  opinion  In  tbat  respect  la  the  evidence 
of  a  witness  who  was  one  of  the  board  of  assessors.  He  stated  that  the 
lands  on  the  north  side  of  Broadway  were  assessed  a  little  more  in  amount 
than  those  on  the  south  side,  and  gave,  as  one  of  the  reasons  which  influ- 
enced them,  that  there  was  no  street-car  track  on  the  north  half  of  the  street, 
the  railroad  company  having  constructed  only  one  of  its  authorized  tracks,  and 
that  upon  the  south  half  of  the  street  We  think  there  was  not  an  error  in 
the  principle  of  assessment  which  would  warrant  an  avoidance  of  the  assess- 
ment. The  assessors  were  to  assess  for  benefits,  and  It  was  competent  for 
them,  hi  the  exercise  of  their  Judgment,  to  adjudge  the  property  on  the  north 
side  in  .fact  benefited  by  the  improvement  to  a  greater  extent  than  the  land 
on  the  opposite  side  of  the  street.  There  existing  facts  for  their  considera- 
tion and  for  the  exercise  of  a  Judgment  as  to  the  amount  of  benefits,  their 
action  In  assessing  was  conclusive." 

Hie  same  reasoning  would  apply  to  the  action  of  the  asseasors  in 
assessing  the  130  feet  owned  by  the  Union  Iron  Company  at  f 2.76  per 
front  foot,  because  of  the  fact  that  it  was  irregular  in  sliape  and  only 
31^  feet  in  depth. 

In  the  case  of  OHeilley  v.  Qty  of  Kingston,  114  N.  Y,  439,  21  N.  E. 
1004,  it  was  held  that  it  was  not  erroneous  to  apportion  the  cost  of 
the  improvement  upon  a  street  among  the  owners  of  real  estate  abut- 
ting thereon,  according  to  the  number  of  feet  owned  by  each  indi- 
vidual, provided  in  the  judgment  of  the  assessors  each  owner  was 
benefited  in  that  proportion.     In  that  case  the  court  say: 

"It  appears  that  they  [the  assessors]  reached  the  conclusion  that  the  tax 
should  be  apportioned  among  the  owners  of  the  real  estate  bordering  upon 
the  street,  according  to  the  number  of  feet  owned  by  each  individual.  This 
is  not  necessarUy  an  erroneous  principle,  if  it  was  their  Judgment  that  each 
owner  was  benefited  in  that  proportion.  On  the  other  hand,  it  may  be  the 
most  Just  and  equitable  of  any  that  could  be  adopted." 

In  the  case  at  bar  the  assessors  would  not  have  been  justified  in 
assessing  the  property  on  the  south  side  of  the  river  the  same  per 
front  foot  as  that  upon  the  north  side,  unless,  all  things  considered, 
the  benefits  resulting  to  such  property  were  substantially  equal. 

In  the  case  of  Hoflfeld  v.  City  of  Buffalo,  130  N.  Y.  887,  29  N.  E.  747, 
the  assessors,  in  levying  the  cost  of  a  public  improvement,  deter- 
mined  that  the  amount  of  benefits  was  not  affected  by  the  improve- 
ments on  the  property  in  question,  and  so  assessed  the  cost  of  the 
work  upon  the  land  without  regard  to  the  value  of  the  buildings,  and 
it  was  held  that  such  assessment  was  proper. 

The  assessors  of  the  defendant  were  charged  with  the  duty  of 
levying  192,904.79,  one-half  of  the  total  cost  of  the  improvement  in 
question,  upon  the  property  benefited  by  such  improvement,  "in  propor- 
tion to  the  benefits  resulting  thereto."  As  before  said,  no  rule  could 
be  adopted  which  would  secure  absolutely  correct  results.  The  as- 
sessors were  called  upon  to  exercise  their  best  judgment,  and  even 
then  only  approximately  accurate  results  could  be  obtained.  In  as- 
sessing the  plaintiff's  property,  it  was  their  duty  to  take  into  con- 
sideration its  location,  its  character,  its  value,  and  the  fact  that  a 
channel  about  90  feet  wide  had  been  constructed  in  front  of  it.  In 
determining  the  amount  that  should  be  assessed  upon  the  property 
on  the  south,  they  were  called  upon  to  consider  its  location,  its  value» 
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its  accessibility  to  the  channel,  what  amoont  must  necessarily  be  ex- 
pended in  order  to  make  the  improvement  available  to  it,  and  so  with 
reference  to  all  the  other  pieces  of  property.  No  one  cf  these  con- 
Bidei'ations  was  necessarily  controlling,  but  from  all  of  them,  and  all 
the  other  circnmstances,  the  aasessors  were  required,  in  the  exercise 
of  their  best  judgment,  to  determine  what  amount  should  be  levied 
upon  each  of  the  several  pieces  of  property. 

Several  witnesses  were  called  by  the  plaintiff,  who  testified  that  they 
were  familiar  with  the  property  in  qiiestion,  and  ei^[>eciaUy  with  the 
plaintiffs  property,  and  th^  eadi  expressed  the  opinion  that  the  im- 
provement in  question  was  not  a  benefit,  or  any  especial  benefit;  to  the 
plaintiff;  and  also  that  with  the  improvement  completed  the  property 
on  the  south  side  of  the  river  was  as  valuable,  and  even  more  valua- 
ble, than  the  property  upon  the  north  side.  It  was  uncontradicted 
that  the  plaintiff,  prior  to  the  improvement  in  question,  had  a  chan- 
nel in  front  of  its  premises  only  90  feet  wide,  and  that  after  such  im- 
provement was  completed  it  had  a  channel  170  feet  wide,  and  that 
when  the  property  to  the  south  avails  itself  of  the  benefits  of  the  im- 
provement there  will  be  a  channel  200  feet  in  width.  We  think  it 
cannot  be  said  that  such  additional  width  of  channel,  in  a  broad  sense. 
was  not  a  benefit,  and  a  substantial  benefit,  to  the  plaintiff's  property, 
notwithstanding  the  fact  that  it  may  be  true  that,  for  the  purposes  to 
which  its  property  is  now  put,  the  channel  which  it  constructed  was 
sufficient.  The  learned  trial  justice  heard  all  the  testimony  upon 
this  question  and  the  other  questions  in  dispute.  He  saw  tSie  wit- 
nesses. The  situation  of  the  property  was  fully  described  and  illus- 
trated by  the  maps  and  profiles  which  were  before  hinL  He  also  had 
before  him  the  official  determination  of  the  board  of  assessors  of  the 
defendant,  to  the  effect  that  it  had  assessed  the  property  benefited 
by  the  improvement  "in proportion  to  the  benefits  resulting  thereto." 
After  hearing  all  the  testimony,  and  after  considering  all  the  circum- 
stances, the  learned  trial  justice  determined  and  found  that  the  pro- 
ceedings of  the  defendant  were  regular,  or,  at  least,  that  any  irregu- 
larity which  naay  have  e3dsted  did  not  cause  injury  to  the  plaintiff. 
He  also  found  and  determined  that  the  assessment  roll  made  by  the 
board  of  assessors,  and  the  assessment  levied  by  it  npon  the  property 
of  the  i^intiff,  were  fair,  legal,  and  equitable,  and  in  proportion  to 
the  benefits  resulting  from  the  improvement  to  the  prop^ty,  and 
reached  the  conclusion  that  the  plaintiff's  complaint  should  be  dis- 
missed, with  costs. 

Upon  the  evidence  in  this  case,  it  cannot  be  said  that  the  learned 
trial  justice  was  in  error  in  reaching  the  conclusion  that  the  propor- 
tion of  benefits  resulting  to  the  several  pieces  of  property  bCTiefited 
by  the  imjwovenjent  were  not  correctly  stated  by  the  board  of  assess- 
ors in  the  assessment  roll  in  question.  Upon  the  endence,  the 
justice  was  warranted  in  concluding  that  the  assessors  correctly  de- 
termined that  the  proportion  of  benefits  resulting  to  the  first  1^90 
feet  of  the  plaintiff's  property  was  |16,488,  and  that  the  proportion  of 
benefits  resulting  to  the  remaining  400  feet  was  |5,232,  a^d  that 
such  determination  was  reached  after  taking  into  consideration  the 
location,  the  area,  the  frontage,  the  fact  that  it  already  had  a  channel 


Digitized  by  VjOOQIC 


Sup.  Ct.)  IN    RE   WHITEHEAD.  989 

00  feet  in  width  in  front  of  its  property,  and  all  the  other  circum- 
stances proper  to  be  considered. 

It  may  he  assumed,  however,  that  the  sum  assessed  upon  the  prop- 
erty of  the  plaintiff,  and  the  sums  assessed  upon  the  other  pieces  of 
property,  respectively,  do  not  represent  with  absolute  accuracy  the 
benefits  resulting.  An  absolutely  accurate  result  wguld  be  impoesi- 
ble,  because  it  must  depend  largely  upon  the  judgment  of  the  person 
or  persons  making  the  assessment.  It  is  quite  evident  that  no  two 
perscms  or  two  boards  would  reach  precisely  the  same  conclusion  as 
to  the  benefit  resulting  to  each  piece  of  property  on  account  of  the 
improvement,  and  yet  it  was  made  the  duty  of  the  board  of  assessors 
of  the  defendant  to  take  into  consideration  all  the  circumstances  and 
reach  a  determination.  This  they  did  honestly,  and  according  to 
their  best  judgment,  and  we  cannot  say  tiiat  they  proceeded  upon  a 
wrong  or  illegal  basis. 

While  the  facts  in  this  case  present  many  novel  and  interesting 
questions,  we  tiunk  that  this  court  would  not  be  justified  in  holding 
that  the  findings  of  the  learned  trial  justice  were  not  supported  by 
evidence,  or  that  any  material  finding  made  by  him  was  against  the 
weight  of  evidence.  It  follows  that  the  judgment  app^ed  from 
shoold  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.     All  concur. 


In  re  WHITEHEAD. 

In  re  STBINWAY'S   BSTATH. 

(Supreme  Oonrt,  Appellate  Division,  First  Department    March  24,  1899.) 

1.   SURROGATBS'  CoumTS—JURISDICTIOM'-DlSFUTBD  CLAIMS— PaTMBNT. 

A  surrogate's  court  has  no  jurisdiction  to  compel  payment  of  dis- 
puted claims  against  a  decedent's  estate. 
Z,  Executors— AcoouNTrao-— Petition  by  Creditor. 

Tbough  Code  Cly.  Proc.  §  2727,  authorises  the  surrogate's  court  to' 
require  executors  to  account,  at  the  instance  of  a  creditor,  in  the 
absence  of  good  cause  shown  to  the  contrary,  yet  where  the  claim  is 
disputed,  and  the  executors  allege  facts  which,  if  true,  tend  to  show 
that  petitioner  Is  not  a  creditor,  the  petition  should  not  be  granted. 
8.  Same— CiiAivs— Establishment. 

Mere   presentation  of  a  claim   against  an  estate   to  executors,   and 
silence  on  their  part,  do  not  render  a  claim  an  established  one,  so  as  to 
give   the   surrogate's   court  jurisdiction   to   decree   its    payment   on   a 
settlement  of  the  executors'  accounts. 
4.  Same— IxvALiD  Order. 

Where  a  surrogate  erroneously  ordered  an  accounting  by  executors  at 
the  Instance  of  a  creditor  whose  claim  was  disputed,  such  order  is  not 
validated  by  Code  Ciy.  Proc.  |  2726,  authorizing  the  surrogate  to  re- 
quire an  executor  to  account  at  any  time,  in  his  discretion,— especially 
where  the  estate  is  large,  and  not  ready  for  distribution,  and  the  grant- 
big  of  the  order  would  be  an  abuse  of  discretion. 

Appeal  from  order  of  surrogate,  New  York  county. 
Proceeding  by  John  Whitehead,  a  creditor  of  the  estate  of  William 
Steinway,  deceased,  against  Charles  H.  Bteinway  and  others,  exec- 
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utors,  to  compel  a  judicial  accounting.     From  an  order  directing  the 
accounting,  defendants  appeal.     Bevereed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARKETT,  RITMSEY, 
O'BRIEN,  and  INGRAIDVM,  JJ. 

J.  Delahanty,  for  appellants. 
George  H.  Bruce,  for  respondent 

INGRAHAM,  J.  The  petitioner  presented  to  the  surw^ate  a  pe- 
tition alleging  that  he  was  a  creditor  of  the  estate  of  William  Stein- 
way,  deceased;  that  he  had  filed  his  claim  with  the  executors,  and 
that  his  said  claim  was  thereupon  admitted;  that  more  thajn  18 
months  have  expired  since  the  granting  of  letters  testamentary;  and 
that  his  claim  has  not  been  paid,  and  no  accounting  has  been  made 
by  such  executors;  and  the  petitioner  prays  that  a  citation  may 
issue,  directed  to  said  executors,  requiring  them  to  show  cause  why 
an  order  should  not  be  made  directing  that  the  executors  judicially 
settle  their  accounts  as  such  executors  of  the  estate  of  William  Stein- 
way,  deceased.  Upon  the  return  of  the  citation  an  answer  was  filed 
on  behalf  of  the  executors  denying  that  the  claim  had  been  admitted, 
denying  that  the  petitioner  was  a  creditor  of  the  estate,  and  aUeging 
facts  which,  if  true,  show  no  liability  on  the  part  of  the  estate.  This 
answer  was  verified  by  one  of  the  executors.  The  petitioner  replied, 
setting  up  facts  which,  if  true,  would  tend  to  show  that  he  had  a 
valid  claim  against  the  estate.  Neither  the  petition  nor  the  reply 
was  verified  by  the  petitioner,  but  by  his  attorney,  upon  information 
and  belief;  alleging  that  the  attorney's  knowledge  of  the  facts  was 
derived  from  statements  made  to  him  by  the  petitioner's  agent,  and 
from  papers,  writings,  and  documents  in  the  deponent's  possession. 
Upon  these  papers  the  surrogate  made  an  order  directing  the  exec- 
utors to  account.     We  think  this  order  should  be  revised. 

The  jurisdiction  of  the  surrogate  to  compel  payment  of  a  daini 
against  an  estate  is  confined  to  undisputed  claims.  If  the  executors 
dispute  the  claim,  or  have  such  knowledge  of  it  as  enables  them  to 
doubt  its  validity,  the  surrogate  has  no  power  to  order  the  payment 
of  the  claim.  The  claimant  is  compelled  to  resort  to  his  action  in  a 
court  having  jurisdiction  to  try  disputed  claims.  Lambert  v.  Craft, 
98  N.  Y.  347.  The  only  object  in  the  surrogate's  requiring  the  exec- 
utors to  account  upon  an  application  of  a  creditor  is  that  a  decree 
may  be  entered,  under  the  provisions  of  the  CJode,  directing  the  exec- 
utors to  pay  the  claim,  if  they  have  assets  of  the  estate  in  their  hands 
sufficient  for  that  purpose.  It  is  true  that  under  section  2727  of  th*^ 
Code  a  creditor  may  present  a  petition  to  the  surrogate,  praying  for 
a  judicial  settlement  of  the  accounts  of  the  executors,  and  that,  un- 
less the  executors  show  good  cause  to  the  contrary,  an  order  should 
be  made  directing  them  to  account;  but  where  the  executors  show 
that  the  daim  is  disputed,  and  allege  facts  which,  if  true,  would  tend 
to  show  that  the  petitioner  was  not  a  ci*editor,  then  we  think  that  good 
cause  has  been  shown  to  the  contrary,  and  the  petitioner  should  estab- 
lish his  position  as  a  creditor  by  resorting  to  an  action  in  a  court 
which  has  jurisdiction  to  try  a  die^uted  claim.     The  mere  preeenta- 
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tion  to  the  executors  of  a  claim,  with  silence  on  the  part  of  the  exec- 
utors in  respect  thereto,  does  not  render  the  claim  an  established  one, 
so  as  to  give  to  the  surrogate  jurisdiction  to  decree  its  payment  on  a 
settlement  of  the  executors'  accounts.  In  re  Callahan's  Estate,  152 
N.  Y.  320,  46  N.  E.  486,  where  the  court  say: 

"We  are  of  the  opinion  that  the  mere  silence  on  the  part  of  an  executor 
or  administrator  after  the  presentation  of  a  claim  under  the  statute,  accom- 
panied by  lapse  of  time,  will  not  in  any  case  preclude  the  representative  from 
thereafter  contesting  its  validity.  ♦  ♦  •  But  the  claim  does  not  become 
established  from  mere  silence  of  the  executor  or  administrator." 

In  this  case  the  executors  have  distinctly  disputed  the  claim  by  a 
verified  answer,  and  the  suiTOgate  was  without  jurisdiction  to  deter- 
mine the  question  whether  the  disputed  claim  was  valid,  or  to  decree 
its  payment. 

It  is  said,  however,  that  under  section  2726  of  the  Code  a  surrogate 
has  power,  in  his  discretion,  at  any  time  to  require  an  executor  to 
account,  and  that  such  power  may  be  exercised  with  or  without  a 
petition  or  suggestion  from  any  one;  and,  the  surrogate  having  exer- 
cised his  jurisdiction,  the  fact  that  the  petitioner  was  not  a  creditor 
would  not  justify  a  reversal  of  the  order.  It  is  a  sufficient  answer  to 
this  to  say  that  the  surrogate  has  not  exercised  this  power.  The  pro- 
ceeding was  commenced  by  a  person  claiming  to  be  a  creditor  for 
the  purpose  of  establishing  his  interest  in  the  estate  as  such  creditor, 
and  it  was  to  enforce  this  alleged  right  of  the  petitioner  that  the  order 
was  made.  So  far  as  appears,  no  one  whose  ihterest  in  the  estate 
is  undisputed  requests  an  accounting  at  the  present  time.  It  now 
appears  that  the  petitioner's  claim  is  disputed  by  the  executors,  that 
the  surrogate  would  have  no  power  to  order  payment  of  that  claim 
by  the  executors,  and  that  the  estate  is  not  in  such  a  condition  that 
there  can  be  a  final  accounting.  The  only  result  of  decreeing  such 
an  accounting  would  be  that  an  expensive  preliminary  account  would 
be  required,  when  the  estate  is  not  ready  for  final  distribution,  and 
when  no  benefit  could  accrue  to  the  petitioner,  as  the  surrogate  would 
have  no  jurisdiction  to  decree  payment  of  his  claim. 

Counsel  for  the  executors  states  that  this  estate  is  very  large,  ex- 
ceeding f  1,500,000.  An  accounting  of  such  an  estate  would  involve 
great  expense,  which  must  be  borne  by  the  estate,  and,  so  far  as  ap- 
pears, would  be  of  no  advantage  to  any  one.  We  think  that  to  order 
an  accounting  under  such  circumstances  was  an  abuse  of  the  dis- 
cretion vested  in  the  surrogate,  and  justifies  the  interference  of  this 
court. 

The  order  is  therefore  reversed,  with  f  10  costs  and  disbursements, 
and  the  proceedings  dismissed,  with  f  10  costs.     All  concur. 


MOYER  V.  BLOOMINGDALE  et  aL 

(Supreme  Court,  AppeUate  Division,  First  Department    March  17,  1809.) 

I.  Fraudulent  Convbta nobs— Bona  Fidk  PuBCHA^iSR— Question  for  Jury. 
Where  evidence  offered  by  a  purchaser  of  property  from  a  fraudulent 
vendor,  to  show  himself  a  bona  fide  purchaser  for  value,  is  contradictory, 
in  many  respects  improbable,  and  in  conflict  with  that  of  other  wit- 
nesses, the  question  of  bona  fides  on  all  the  evidence  is  for  the  jury. 
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8.  8aic«— Etidbncb. 

K.,  being  insolvent,  purchased  a  large  amount  of  goods  on  credit,  in- 
tending not  to  pay  for  them,  which  he  paclced  In  his  liyery  stable,  but 
did  not  use  or  display  for  sale.  K.  and  defendant  were  relatives  and  on 
intimate  tttms.  Defendant  recommended  him  for  credit,  thongrli  he 
was  Insolvent,  and  loaned  him  $5,000.  without  security,  at  12  montbs. 
Three  months  later  K.,  in  consideration  of  a  further  advancement  of 
$6,000  to  pay  "confidential  debts,"  executed  a  demand  note  and  mort- 
gage to  defendant  on  all  the  property,  the  cost  price  of  part  ol  -which 
was  $25,850,  and  Immediately  absconded.  Defendant  foreclosed  the  mort- 
gage at  once,  buying  the  property  in  bulls  through  one  of  his  clerks  for 
$3,150,  and  directed  the  clerk  "to  have  enough  people  on  hand  to  remove 
the  prcHperty  at  once,  as  there  was  danger  that  third  parties  would  seize 
It"  HM,  in  an  action  by  one  of  K.'s  creditors  to  recover  property  so 
fraudulently  purchased  by  him,  that  the  evidence  would  have  warranted 
a  finding  that  defendant  was  not  a  bona  fide  purchaser,  and  that  the 
question  should  have  been  left  to  the  Jury. 

8L  flAifTB—NoTicB— Inadequacy  of  Prick. 

Gross  inadequacy  of  price  at  .whidli  one  in  possession  of  goods  offers 
to  8^  them  is  of  itself  evidence  to  the  purchaser  of  an  infirmity  in  the 
vendor's  title. 

Appeal  from  trial  term. 

Action  by  Harvey  A.  Moyer  against  Lyman  G.  Bloomingdale  and 
another,  impleaded  with  others.  From  a  judgment  in  favor  of  de- 
fendant Bloomingdale,  and  from  an  order  denying  plaintifPs  motion 
for  a  new  trial  on  the  minutes,  he  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

McLaughlin,  and  ingraham,  jj. 

Franklin  Pierce,  for  appellant 

S.  livingston  Samuels,  for  respondents 

BARRETT,  J.  The  action  is  brought  to  recover  the  value  of  twc 
buggies,  sold  by  the  plaintiff  to  the  defendants  Morris  and  Benjamin 
Kraus  on  the  26th  day  of  February,  1894,  with  damages  for  their  de- 
tention. These  buggies,  with  a  large  amount  of  other  proi)erty, 
were  formally  mortgaged  by  the  defendants  Kraus  to  the  defendants 
Lyman  G.  and  Joseph  B.  Bloomingdale  on  the  6th  day  of  August, 
1894,  as  alleged  security  for  a  debt  of  over  f  11,000.  The  mortgaged 
property  was,  almost  immediately  thereafter,  sold  under  the  mort- 
gage, and  bought  in  by  the  said  defendants  through  one  of  their 
clerks.  The  plaintiff  contends  that  the  original  sale  was  vitiated 
by  fraud,  and  that  he  may  recover  his  property  from  the  possession 
of  the  defendants  Bloomingdale  upon  the  ground  that  they  are  not 
bona  fide  transferees  thereof  for  value.  The  jury  found  a  verdict 
for  the  plaintiff  against  the  defendants  Kraus.  The  court,  however, 
dismissed  the  complaint  as  to  the  defendants  Bloomingdale,  and  the 
plaintiff  appeals. 

It  is  conceded  that  there  was  abundant  evidence  to  show  that 
Kraus  Bros,  bought  the  goods  originally  with  the  intention  not  to 
pay  for  them,  and  also  that  they  gave  the  chattel  mortgage  to  the 
defendants  Bloomingdale  with  the  intention  of  hindering,  delaying, 
and  defrauding  their  creditors.  It  is  also  conceded  that  there  was 
evidence  which,  to  quote  froni  the  respondents'  brief,  ^'may  have  been 
sufficient  to  carry  the  case  to  the  jury  as  to  whether  or  not  Bloom- 
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iagdale  Bros!  had  notice  of  the  intention  of  the  mortgagors  in  mak- 
ing this  mortgage  to  hinder,  delay,  and  defraud  their  creditors  gen- 
erally.'^ There  was.  in  fact,  ample  evidence  of  such  notice,  which 
will  be  adverted  to  later.  The  respondents,  however,  contend  that 
there  was  no  evidence  showing  knowledge  or  notice  on  the  part  of 
Bloomingdale  Bros,  of  the  fraudulent  intention  of  Kraus  Bros,  in  the 
original  purchase  of  the  property,  and  that  this  fact  is  conclusive 
against  the  plaintiff.  We  are  unable  to  concur  either  in  the  prem- 
ise or  the  conclusion.  The  proposition  seems  to  be  that,  if  the  re- 
spondents had  no  knowledge  or  notice  of  the  primary  fraud  in  the 
original  purchase,  they  are  bona  flde  purchasers  for  value,  although 
in  Qieir  own  purchase  from  the  fraudulent  vendees  they  participated 
in  the  latter's  subsidiary  fraud,  and  made  such  purchase  to  enable 
them  to  cheat  their  creditors.  This  seems  to  us  an  extraordinary 
proposition.  Williams  v.  Tilt,  36  N.  Y.  319,  is  cited  as  an  authority 
in  support  of  it,  but  that  case  gives  color  to  no  such  doctrine.  It 
was  an  action  to  rescind  a  contract  of  sale  induced  by  fraud,  and  to 
recover  the  goods  from  one  who  had  advanced  money  upon  them  to 
the  vendee,  without  notice  of  the  frajud,  but  at  a  usurious  rate  of  in- 
terest. It  was  hdd  that  usury  was  a  question  between  the  borrower 
and  the  lender,  and  not  between  the  lender  and  a  stranger;  that,  as 
the  original  vendor  was  a  stranger  to  the  transaction  between  his 
vendee  and  the  second  purchaser,  he  could  not  assail  the  latter's 
transaction  for  usury;  and  consequently  that  the  question  of  the  sec- 
ond purchaser's  bona  fides  depended  upon  the  inherent  nature  of  the 
transaction  between  him  and  his  vendor.  The  fact  that  there  was 
usury  in  the  contract  did  not,  said  Parker,  J.,  "at  all  affect  the  rela- 
tive rights  and  equities  between  him  [the  second  purchaser]  and  the 
original  vendor."  It  is  true  that  the  learned  judge  observed  that, 
if  the  second  purchaser  is  free  from  any  privity  with  the  original 
fraud,  ''he  is  a  bona  flde  purchaser,  without  reference  to  his  standing 
as  to  his  immediate  vendor.  It  was  not  good  faith  to  him  which  is 
the  subject  of  inquiry,  but  to  the  original  owner.**  These  latter  ob- 
servations had  relation  to  the  particular  facts  then  under  considera- 
tion. They  served  to  illustrate  the  proposition  that  the  second  pur- 
chaser was  none  the  less  a  bona  flde  transferee  for  value,  because  the 
contract  with  his  vendor  was  such  that  the  latter  might  elect  to 
avoid  it  for  usury.  Where  that  was  the  only  infirmity  in  the  second 
purchase,  the  essential  subject  of  inquiry  was  good  faith  as  to  the 
original  owner.  An  entirely  different  question  would  have  been  pre- 
sented had  the  second  purchase  been  tainted  with  downright  fraud, 
either  upon  the  immediate  vendor  or  upon  some  third  person  or  col- 
lective body.  The  court  criticised  the  statement  in  Ramsdell  v.  Mor- 
gan, 16  Wend.  574,  that  "there  is  a  solecism  on  the  face  of  the  ex 
pression,  'a  bona  fide  purchaser  on  usury.' "  We  apprehend  there 
would  have  been  no  such  criticism  had  the  suggested  solecism  been, 
*'a  bona  fide  purchaser  on  fraud."  Here,  however,  the  fraud  in  the 
second  purchase — for  the  mortgage  transaction  was  essentially  a  pur- 
chase— was  not  limited  to  that  subsidiary  transaction.  It  was  a 
fraud  upon  all  the  creditors  of  Kraus  Bros.,  and  consequently  upon 
the  plaintiff.     The  respondents'  reasoning  upon  this  head  savors  of 
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travesty.  It  makes  the  bona  fides  of  their  purchase  depend,  not  up- 
on its  inherent  honesty  or  dishonesty,  but  upon  the  attitude  of  the 
defrauding  creditor.  If  the  latter  affirms  the  original  purchase,  the 
respondents  are  not,  as  the  reasoning  concedes,  bona  fide  purchasers 
for  value,  because  their  purchase  was  to  defraud  their  vendor's  cred- 
itors, and  the  plaintiff  is  then  one  of  those  creditors.  If,  however, 
the  plaintiff  rescinds  the  original  purchase,  then  the  respondents  are, 
they  argue,  bona  fide  purchasers,  because  the  plaintiff  is  no  longer 
such  creditor,  but  simply  the  owner  of  the  property  sought  to  be  re- 
covered. This  distinction  is  quite  too  fine.  The  final  fraud  upon  the 
creditors  generally  was  but  the  completion  of  the  original  fraud  by 
which  this  property  was  obtained.  This  final  fraud  made  the  orig- 
inal fraud  practically  effective  and  beneficial  to  Kraus  Bros.  If  thej 
had  used  the  proceeds  of  their  originally  fraudulent  purchase  to  pay 
their  creditors, — ^if  such  had  been  the  intent  of  the  second  sale, — it 
would  have  been  a  case  of  robbing  Peter  to  pay  Paul.  As  it  was, 
they  robbed  Peter  to  pay  no  one,  but  simply  to  pocket  the  sum  which 
they  were,  by  the  respondents'  connivance,  enabled  to  realize  from 
the  fraudulently  purchased  goods. 

We  quite  agree  with  the  rule  laid  down  in  a  somewhat  similar  case 
in  Connecticut  (Lynch  v.  Beecher,  38  CJonn.  490),  where  the  learned 
court  said  that: 

"Such  a  purchaser  [that  Is,  a  purchaser  from  the  fraudulent  vendee],  iu 
order  to  hold,  must  be  a  purchaser  in  absolute  good  faith  and  for  value,  and. 
if  his  title  Is  tainted  with  any  fraud,  the  court  wUl  not  be  particular  to  in- 
quire into  its  generic  character.  It  is'  enough  that  he  is  not  an  honest  pur- 
chaser." 

But,  further,  there  was  sufficient  evidence  to  go  to  the  jury  upon 
the  question  of  the  respondents'  knowledge  of  the  Krauses'  original 
fraud.  A  brief  statement  of  the  facts,  considered  in  their  relation  to 
a  well-settled  rule  of  law,  will  suffice  to  show  this.  When  the  plain 
tiff  proved  fraud  in  the  Krauses'  original  purchase,  he  was  entitled  to 
rest,  even  as  against  Bloomingdale  Bros.  The  affirmative  was  then 
upon  the  latter.  Devoe  v.  Brandt,  53  N.  Y.  462;  Seymour  v.  Mc- 
Kinstry,  106  N.  Y.  240,  12  N.  E.  348,  and  14  N.  E.  94;  Stevens  v. 
Brennan,  79  N.  Y.  258.  The  only  evidence  tending  to  support  that 
affirmative  was  furnished  by  one  of  the  respondents,  Mr.  Lyman 
Bloomingdale.  The  testimony  of  his  brother,  Emanuel,  did  not  touch 
the  actual  transaction  of  the  chattel  mortgage.  Mr.  Lyman  Bloom- 
ingdale's  testimony  was  that  of  an  interested  defendant.  It  was 
weakened  on  cross-examination.  It  was  in  many  respects  improb 
able.  It  was  in  conflict,  in  some  important  particulars,  with  the 
testimony  of  other  witnesses.  There  were,  indeed,  many  circmu 
stances  from  which  inferences  contrary  to  the  main  facts  testified  to 
by  him  might  have  been  drawn.  The  case,  therefore,  in  its  most 
favorable  aspect  for  the  respondents,  was  for  the  jury  upon  the  credi- 
bility of  this  witness,  and  the  weight  which  should  be  given  to  his 
testimony.  Honegger  v.  Wettstein,  94  N.  Y.  261;  Kelly  v.  Bur- 
roughs, 102  N.  Y.  95,  6  N.  E.  109.  Even  if  he  had  been  a  disinterest- 
ed witness,  the  question  of  bona  fides,  upon  all  the  evidence,  would 
still  have  been  for  the  juiy.     These  were  some  of  the  facts.    Towards 
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the  end  of  the  year  1893,  Kraus  Bros,  leased  of  the  respondents  a 
stable  near  the  store  of  the  latter,  for  the  purpose  of  carrying  on  the 
horse  and  carriage  bnsiness.  They  then  owed  several  thousand  dol- 
lars, and  seem  to  have  no  assets,  except  a  few  carriages  and  some 
horses,  estimated  at  from  60  to  90,  many  of  which  were  unpaid  for. 
From  that  time  on,  until  their  failure  in  August  of  the  following  year, 
they  purchased  goods  from  every  quarter  where  they  could  obtain 
credit  In  May,  1894,  these  purchases  amounted  to  $60,000,  and 
substantially  all  of  the  goods  were  left  unpaid  for.  They  were  not 
displayed  for  sale,  but  were  packed  into  a  small  compass,  so  that  as 
much  property  as  possible  might  be  gotten  into  the  building.  The 
Bloomingdales  were  relatives  of  the  Krauses  by  marriage,  and  quite 
intimate  with  them,  and  Mr.  Lyman  Bloomingdale  was  repeatedly  in 
their  store.  He  admits  that  on  one  occasion  he  went  all  over  their 
stock.  The  respondents'  purchasing  agent  also  was  frequently  there. 
The  respondents  had  had  previous  dealings  with  the  Krauses;  had 
lent  them  money;  and  had  foreclosed  a  mortgage  upon  certain  prop- 
erty of  theirs  in  Brooklyn,  which  mortgage  had  been  given  to  the 
Bloomingdales  as  security.  In  spite  of  declarations  to  the  con- 
trary,  it  might  fairly  have  been  inferred  by  the  jury  that  the  re- 
spondents realized  that  Kraus  Bros,  had  no  means  to  pay  for  so  large 
a  stock  as  they  were  laying  in;  and  yet  they  reconmiended  them  for 
credit.  In  May,  1894,  they  lent  15,000  to  the  Krauses,  upon  their 
note  at  12  months,  without  security,  and  without  making  any  investi- 
gatiOD  as  to  their  financial  condition.  Mr.  Lyman  Bloomingdale  ad- 
mits that  this  transaction  was  unprecedented.  Matters  then  seem 
to  have  remained  in  statu  quo  until  the  3d  of  the  following  August, 
which  was  a  Friday,  when  Mr.  Bloomingdale  says  that  he  received  a 
telephone  message  from  one  of  the  Krauses  requesting  an  interview 
the  next  day  (Saturday,  August  4th),  at  noon,  at  a  lawyer's  office;  that 
this  telephone  message  caused  him  considerable  anxiety,  and  in  fact 
aroused  in  his  mind  suspicion  that  the  Krauses  must  be  in  financial 
difficulties.  He  protests,  however,  that,  until  the  interview  actually 
took  place,  the  nert  day,  he  had  no  knowledge  of  their  actual  condi- 
tion or  of  the  proposition  which  they  were  about  to  make  to  him. 
Yet  a  witness  named  Tanzer,  who  was  one  of  his  own  clerks,  testifies 
that,  according  to  his  recollection,  Mr.  Bloomingdale,  on  the  Satur- 
day morning  in  question,  introduced  him  to  the  very  marshal  who 
subsequently  auctioned  off  the  property,  and  so  introduced  him  as  the 
person  who  was  to  bid  at  the  sale.  This,  it  will  be  observed,  was 
before  Mr,  Bloomingdale  went  to  the  lawyer's  office  to  meet  Morris 
EIraus,  and  consequently  before,  if  Mr.  Bloomingdale  is  to  be  believed, 
any  arrangement  had  been  made  for  the  chattel  mortgage,  much  less 
for  a  sale  thereunder.  It  is  true  that  Tanzer  subsequently  admitted 
that  his  introduction  to  the  marshal  might  have  been  upon  the  follow- 
ing Monday,  buf'this  admission  is  coupled  with  an  equally  incriminat- 
ing statement,  namely,  that  the  witness  was  instructed  by  Mr.  Bloom- 
ingdale to  make  an  inventory  of  the  goods  in  the  Krauses'  stable, 
and  that  this  instruction  was  given  on  a  day  prior  to  that  on  which 
he  was  introduced  to  the  marshal.  So  that,  if  the  introduction  to  the 
mardial  was  on  Saturday,  the  direction  to  make  the  inventory  must 
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hare  been  given  on  Friday,  before  even  the  receipt  of  the  telephone 
message.  If,  however,  the  introduction  was  on  Monday,  the  direction 
as  to  tiie  inventory  must  have  been  on  Saturday  morning.  In  either 
case,  the  witness  gave  testimony  which  tended  to  show  that  Mr. 
Bloomingdaie  contemplated  taking  the  goods  before  he  met  Morris 
Kraus  on  Saturday,  and  before,  if  his  own  statement  is  to  be  credited, 
he  knew  the  situation  or  purpose  of  that  firm.  Mr.  Bloomingdaie  s 
version  of  what  took  place  on  Saturday,  when  he  met  Morris  Kraus  in 
the  lawyer's  office,  is,  in  brief,  to  the* following  effect:  He  was  told 
that  the  Kranses  were  in  difficulty;  that  they  wi^ed  to  secure  him; 
and  that,  if  he  would  advance  them  an  additional  f  6,000  for  ^confi- 
dential debts,"  they  would  give  his  firm  a  chattd  mortgage  on  their 
property  to  secure  the  entire  indebtedness,  antecedent  and  present. 
IV)  this  he  acceded,  and  the  mortgage  was  accordingly  executed  and 
delivered  oo  the  following  Monday.  It  was  in  terms  to  secure  the 
payment  ol  a  demand  note  for  |11,573.81.  This  represented  the 
96,000  of  cash,  the  amount  of  the  old  f  5,000  note,  which  had  yet  some 
nine  months  to  run,  and  a  small  sum  due  on  another  transaction. 
The  very  next  morning  (Tuesday),  at  9  o'clock,  the  Bloomingdales  sold 
all  the  property  in  the  Rfty-Nintii  street  stable  under  this  mortgage. 
The  sale  was  of  the  whole  stock  in  bulk.  No  detailed  description  of 
the  property  was  read,  and  no  bids  on  specific  articles  received.  Only 
a  handful  of  people  were  present,  and  but  three  bids  made, — the  first 
two  by  the  respondents  themselves  and  the  third  by  Tanxer.  The 
property  was  knocked  down  on  the  third  Ind  for  f3,150.  Tanzer  testi- 
fies that  Mr.  Bloomingdaie  directed  him  to  cease  bidding  after  the 
third  bid  was  made.  He  also  says  that  he  had  been  [Nreviously  in- 
structed to  have  enough  people  on  hand  to  take  the  property  away  im- 
mediately, as  there  was  danger  that  third  parties  would  seize  it.  The 
co0t  price  (rf  the  property  thus  sold  was,  according  to  the  piaintifTs 
evidence,  |25,850;  and  this  sum  must  have  been  considerably  en- 
hanced by  other  property  which  was  covered  by  the  mortgage^  namely, 
all  the  stock  in  certain  premises  in  Brooklyn,  and  the  ''stable  utensils, 
and  fixtures,  safes,  and  furniture." 

The  jury  might  fairly  have  found,  upon  these  and  other  facts  which 
need  not  be  detailed,  that  the  transaction  in  question,  though  in  form 
a  mortgage,  was  in  substance  a  sale;  that  the  ^st  of  it  all  was  that 
the  Krauses,  havii^^  fraudulently  purchased  a  large  amount  of  prop- 
erty without  the  slightest  intention  of  paying  for  it,  desired  to  realize 
what  they  could  therefrom,  and  then,  as  they  did,  abscond  with  the 
money;  that  the  Bloomingdales  took  the  property  at  a  grof^sly  inade- 
quate {Mice,  and  with  every  reason  to  believe  that  the  Krauses  weiv" 
willing  to  let  them  have  it  for  such  a  price  only  because  they  had 
acquired  it  fraudulently.  The  Krauses  might  have  sold  the  i»^perty 
for  a  decent  price,  and  yet  have  made  the  sale  with  intent  to  defraud 
their  creditors  generally.  When,  however,  they  wete  willing  to  take 
so  inadequate  a  sum,  their  act  spoke  plainly  of  some  infirmity  in  their 
title.  People  do  not  ordinarily  sacrifice  in  this  manner  property  hon- 
estly acquired.  The  extreme  haste  evinced  by  the  Bloomingdalee,  the 
character  of  the  sale,  and  their  subsequent  proceedings  with  regard  to 
the  property,  all  indicate  that  they  were  impressed  with  this  infinaily 


Digitized  by 


Google 


Sap.   Ct.)  RAFF  V.  KOBTER,  BIAL  A  GO.  907 

in  tlie  Erauses'  title,  qaite  as  much  as  with  the  latter't  present  and 
immediate  intent  to  defraud.  And  certainly  the  Jury  might  rea- 
sonably haye  so  foand.  The  action  of  the  respond^Qts,  after  the 
sale  as  well  as  before,  indicates  a  realizing  sense  of  this  on  their  part; 
for  thcfj  did  not  keep  a  fall  and  accurate  record  dther  of  the  property 
thus  received  or  of  its  disposition.  Inadequacy  ot  prioe^  when  very 
great,  is  of  itsdf  evidence  of  an  infirmity  in  a  vendor's  title.  Oreen 
V.  Humphry,  50  Pa.  8t.  212.  We  have  here  not  only  this  inadequaqr, 
but  numerous  elrcmnstances  pointing  in  the  same  direction. 

We  think,  ther^ore,  that  the  nonsuit  was  erroneous,  and  that  the 
judgment  and  order  ai^)ealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.     AH  concur. 


BAFF  et  il.  V.  KOSTBIU  BIAL  ft  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  24,  180S.) 

1.  JuDOMKNT— Effect  of  Rbvbbbai.  of  Ordbr  Dirbotin«  Judomskt. 

Where  an  order  striking  out  an  answer  and  an  order  directing  n,  Judg- 
ment on  the  complaint  are  reversed,  a  judgment  entered  In  compliance 
with  the  latter  order  la  Invalid. 

8l  Apfsal  fbom  Final  JunexairT^RBviBW  of  iMmUiOCUTOBT  Obdbb. 

On  appeal  from  a  final  judgment,  an  order  granting  a  motion  for  a  blU 
of  partlculan  of  defendant's  defenses  and  counterclaims  cannot  be  re- 
viewed, under  Code  Civ.  Proc.  S  1316,  providing  that  **an  appeal  taken 
from  a  final  judgment,  brings  up  for  review  *  *  *  an  intermediate 
order,  which  Is  specified  In  the  notice  of  appeal,  and  neeesBarlly  affects 
tbe  final  judgment" 

Appeal  from  special  term,  New  York  countj. 

Action  by  Norman  C.  Baff  and  another  against  Koster,  Bial  ft  Co. 
From  a  judgment  for  plaintiffs,  entered  upon  an  order  of  the  court 
directing  the  clerk  to  enter  judgment,  defendant  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABBETT,  BUMSEY, 
(XBRIEN,  and  INQBAHAM,  Jj. 

Edward  W.  S.  Johnston,  for  appellant 
James  Harold  Warner,  for  respondents. 

INGBAHAM,  J.  On  July  27,  1898»  an  order  was  made  requiring 
the  defendant  to  serve  a  further  bill  of  particulars  of  the  defendant's 
defenses  and  counterclaims  in  the  amended  answer.  In  compliance 
with  this  order,  it  seems  that  the  defendant  served  a  bill  of  particu- 
lars, which  the  plaintiffs  claimed  was  not  a  compliance  with  the  or- 
der; and  subsequently  the  plaintiffs  moved  upon  affidavit  for  an  or- 
der striking  out  the  am^ided  answer  of  the  defendant,  for  noncom- 
pliance with  said  order  requiring  a  further  bill  of  particulars.  That 
motion  was  granted,  and  it  was  ordered  that  the  defendant's  amend- 
ed answer  be  in  all  respects  stricken  out  The  plaintiffs  then  made 
a  motion,  upon  notice,  for  an  order  directing  the  clerk  to  enter  judg- 
ment for  the  plaintiffs  for  the  sum  of  money  and  interest  demand^ 
in  the  complaint  This  motion  was  granted,  and  the  plaintiffs  were 
given  an  additional  allowance.     Upon  this  order,  judgment  in  favor 
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of  the  plaintiffs  was  ordered^  and  this  appeal  is  from  such  judgment. 

In  the  notice  of  appeal  from  the  judgment,  the  appellant  sought  to 
review  the  order  of  July  27th,  requiring  the  defendant  to  serve  a 
further  bill  of  particulars,  and  the  order  of  November  7,  1S^8,  strik- 
ing out  the  amended  answer  of  the  defendant  for  failure  to  serve 
the  bill  of  particulars,  and  the  order  of  December  1,  1898,  award- 
ing the  plaintiffs  judgment  upon  such  order  so  striking  out  said  an- 
swer as  aforesaid.  It  appears  that  the  order  of  November  7th,  strik- 
ing out  the  amended  answer  of  the  defendant,  and  the  order  of  De- 
cember 1st  awarding  to  the  plaintiffs  judgment  upon  the  order  strik- 
ing out  the  said  answer,  were  reversed  bj  this  court  upon  an  appeal 
from  such  orders.  66  N.  Y.  Supp.  292.  These  orders  having  beai 
reversed,  the  foundation  of  this  judgment  is  gone,  and  the  judgment 
so  appealed  from  must  therefore  be  reversed. 

The  plaintiffs,  on  this  appeal,  also  seek  to  review  the  order  grant- 
ing the  motion  for  a  bill  of  particulars.  That  order,  however,  can- 
not be  reviewed  on  the  appeal  from  the  judgment.  Section  1316  of 
the  Code  provides  that  "an  appeal  taken  from  a  final  judgment, 
brings  up  for  review  *  *  *  an  intermediate  order,  which  is  npee- 
ified  in  the  notice  of  appeal,  and  necessarily  affects  the  final  judg- 
ment.^' An  order  for  a  bill  of  particulars  is  not  such  an  order.  A 
bill  of  particulars  so  required  is  simply  an  extension  of  the  pleading 
in  relation  to  which  it  is  ordered,  and  has  no  relation  to  the  final 
judgment.  It  does  not  "necessarily  affect"  the  judgment,  but  has 
relation  to  preparing  the  issues  to  be  presented  to  the  court  upon  the 
trial.  After  a  trial  of  the  issues,  it  would  not  be  material  whether 
the  bill  of  particulars  had  or  had  not  been  ordered;  and  the  court 
would  not  be  justified  in  reversing  a  judgment  entered  on  a  verdict, 
or  on  the  decision  of  the  special  term,  or  the  report  of  a  referee,  be^ 
(^ause  a  bill  of  particulars  had  been  improperly  required  or  refused. 
It  is  only  orders  which,  if  reversed,  would  take  away  the  foundation 
of  the  judgment,  or  make  the  trial  or  the  judgment  entered  invalid 
or  without  support,  that  can  be  reviewed  on  an  appeal  from  the  judg- 
ment There  is  a  plain  distinction  between  orders  that  thus  directly 
affect  the  judgment  and  orders  which  relate  to  the  pleadings  or  pro- 
cedure in  the  action.  An  order  to  amend  a  pleading,  or  for  a  bill  of 
particulars,  not  necessarily  affecting  the  final  judgment,  is  not  in- 
cluded within  the  orders  that  can  be  reviewed  upon  an  appeal  from 
the  final  judgment. 

The  judgment  should  be  reversed,  with  costs  to  appellant  to  abide 
the  event.     All  concur. 


QTJBEN  et  al.  v.  WEAVER. 

(Supreme  Court,  Appellate  Division,  First  Department    March  24.  18d9.) 

FIU.UDULBKT    Ck)NyBTAlTCBS— Ck)NTKMPLATION    OF    iNSOtiVBNCY— CoRPORATIOHS. 

An  officer  of  a  corporation,  after  some  of  Its  paper  was  protested,  took 
a  bill  of  sale  of  a  large  part  of  its  personal  property,  to  secure  him  for 
advances  made,  knowing  it  would  close  the  company's  business.  The 
company,  after  the  transfer,  abandoned  its  property,  and  did  no  more 
business.    When  the  transfer  was  made,  the  company  had  sufficient  prop- 
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erty,  taken  at  Its  cost  price,  to  pay  its  debts.    Held,  that  the  transfer  wa» 
Toid  as  to  creditors,  since  it  was  made  in  contemplation  of  insolrency. 

Appeal  from  special  term. 

Action  by  John  W.  Queen  and  another,  as  receivers  of  the  Weaver 
Cycle-Material  Company,  against  Joseph  A.  Weaver.  From  a  judg- 
ment for  defendant,  plaintiffs  appeaL     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ, 

C,  E.  Hotchkiss,  for  appellants. 
J.  V.  Olcott,  for  respondent. 

VAN  BRUNT,  P.  J.  The  plaintiffs  in  this  action,  as  receivers  of 
the  Weaver  Cycle-Material  Company,  brought  this  action  to  set  aside 
a  bill  of  sale  made  by  said  company  to  the  defendant,  and  also  an  as- 
signment of  certain  book  accounts;  the  consideration  of  the  bill  of 
sale  being  money  which  had  theretofore  been  loaned  by  the  defendant 
to  the  company,  and  the  consideration  for  the  assignment  being  the 
contingent  liability  of  the  defendant  as  indorser  of  the  notes  of  the 
company.  The  ground  upon  which  the  plaintiffs  proceeded  was  that 
these  transfers  were  made  by  the  company  either  when  it  was  insol- 
vent or  in  contemplation  of  insolvency. 

Upon  the  argument  of  this  appeal,  considerable  stress  was  laid 
upon  the  question  as  to  whether  the  laws  of  New  York  in  respect  to 
the  transfer  of  property  by  corporations,  or  the  laws  of  New  Jersey, 
applied  to  the  transfers  above  mentioned.  It  seems  to  us  that  it 
is  immaterial,  in  view  of  the  facts  developed  upon  the  trial  of  this 
action,  whether  we  apply  the  laws  of  the  state  of  New  York  or  the 
laws  of  the  state  of  New  Jersey  to  these  transfers.  They  were  clearly 
made  in  contemplation  of  insolvency,  and  consequently  are  void,  as 
against  creditors,  under  the  laws  of  either  state. 

It  appears  from  the  evidence  that  the  defendant  was  a  stockholder 
and  director  of  the  corporation,  that  certain  notes  upon  which  it 
Atas  indorser  had  been  protested,  and  that  the  defendant  was  advised 
to  secure  himself.  He  thereupon  took  a  bill  of  sale  of  the  personal 
]>roperty  and  the  assignment  of  the  book  accounts  above  mentioned. 
Upon  this  bill  of  sale  he  took  possession,  substantially,  of  all  the  mer- 
chandise with  which  the  corporation  was  doing  business  in  the  state  of 
New  York;  and  he  understood  that  it  could  not  go  on  in  business  after 
the  transfer.  In  fact,  the  company  abandoned  the  property  con- 
tained in  its  place  of  business,  never  went  there  again,  and  did  no 
business  whatever  after  these  transfers.  The  learned  court  below 
held  that  because  evidence  was  introduced  tending  to  show  that  the 
corporation  had  property  enough,  at  its  cost  price,  to  pay  its  debts, 
it  was  therefore  solvent,  and  the  transfers  were  not  made  when 
the  corporation  was  insolvent,  and  so  within  the  inhibition  of  the 
statute.  But  it  did  not  find  that  the  transfers  were  not  made  in 
contemplation  of  insolvency,  which  is  as  distinctly  prohibited  as  a 
transfer  when  insolvent.  It  is  clear  from  the  evidence  in  this  case 
that  the  transfers  in  question  were  made  in  contemplation  of  in- 
solvency.   The  defendant  resigned  as  director  in  order  to  get  rid  of 
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that  trust  relation.  He  remained  as  a  stockholder.  He  then  took 
a  large  part  of  the  personal  property  of  the  corporation  in  payment 
of  advances  he  had  theretofore  made,  as  he  himself  says,  knowing  it 
would  close  up  their  business.  He  also  took  an  assignment  of  a 
large  proportion  of  its  book  accounts  as  security  for  his  indorse- 
ments. It  is  apparent  that  he  was  not  a  bona  fide  purchaser  for 
value,  and  it  is  equally  certain  that  it  was  because  of  the  approach- 
ing critical  condition  of  the  company  that  he  sought  to  secure  him- 
self. He  must  have  known  when  these  transfers  took  place  that  the 
business  of  the  company  would  necessarily  be  suspended,  and  that 
it  would  be  unable  to  meet  its  current  obligations.  The  transfers 
were  manifestly  made  in  contemplation  of  insolvency,  and,  even  by 
the  statutes  of  New  Jersey,  were  void  as  against  creditors. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered;  with  costs  to  the  appellants  to  abide  the  event.     All  concur. 


GENET  V.  PRESIDENT,  ETC.,  OF  DELAWARE  A  H.  CANAL  CO.   (two 

cases). 

(Supreme  Court,  Appellate  Dlyislon,  First  Department    March  24,  1800.) 

Court  of  Appeals— Conclusiveness  op  Judgment. 

A  jtKlgnnent  of  the  court  of  appeals  construing  a  contract  la  condusiTe 
on  the  lower  court  in  a  subsequent  action  between  the  aame  parties  in 
which  the  question  of  construction  again  arises. 

Appeal  from  judgment  on  report  of  referee. 

Actions  by  Augnata  O.  Gtenet  against  the  president,  managers,  and 
company  of  the  Delaware  &  Hudson  Canal  Company.  Prom  judgments 
for  plaintiff  in  both  actions,  both  parties  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

George  C.  Genet,  for  plaintiff. 
Frank  E.  Smith,  for  defendant 

BARRETT,  J.  Every  question  raised  by  the  defendant  on  its  ap- 
peals in  these  actions  has  been  settled  in  tiiis  court.  In  a  case  be- 
tween the  same  parties  with  regard  to  the  same  subject,  all  these 
questions  were  fully  considered  at  the  February  term,  1897,  and  a 
judgment  in  favor  of  the  plaintiff  affirmed.  14  App.  Div.  177,  43  N. 
Y.  Supp.  689.  There  is  just  one  point  of  difference  between  the 
present  case  and  that  referred  to,  which  should  be  briefly  noticed.  In 
the  former  ease,  as  in  this,  the  defendant  pleaded  the  law  of  Penn- 
sylvania, and  claimed  thereunder  that  the  contract  between  it  and 
the  plaintiff  operated  as  a  grant  or  conveyance  in  fee  of  all  the 
coal  contained  within  the  described  tract,  as  a  separate  and  distinct 
parcel  of  land.  Upon  the  trial  of  the  former  action,  evidence  pro 
and  con  upon  this  subject  was  taken;  and  the  referee  found,  as  mat- 
ter of  fact,  that  the  law  of  Pennsylvania  was  not^as  the  defendant 
had  pleaded.  In  the  present  case  the  referee  ruled  out  all  evidence 
as  to  the  law  of  Pennsylvania,  and  held  that  the  facts  on  that  head 
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Stated  in  the  defendant's  plea  constituted  no  defense.  This  ruling 
was^  in  our  judgment,  entirely  correct.  It  was  in  accordance  with 
the  law  as  laid  down  by  onr  court  of  last  resort  in  Genet  v.  Canal 
Co.,  136  N.  Y.  593,  32  N.  E.  107&  In  that  case  the  court  of  ap- 
peals constrned  this  very  contract,  and  held  that  it  did  not  operate  as 
a  conveyance  of  the  coal  veins  or  strata;  that  its  subject-noatter  was 
mineral  product,  not  land;  and  that  it  was  in  its  nature  executory. 
That  interpretation  was  conclusive  upon  the  referee,  and  is  conclusive 
upon  us.  It  follows  that  the  judgments  upon  the  defendant's  ap- 
peals should  be  affirmed. 

The  result  must  be  the  same  upon  the  plaintiff's  appeals.  The 
findings  of  the  learned  referee  as  to  what  the  plaintiff  was  and  was 
not  entitled  to  recover  were  amply  supported  by  the  evidence^  and 
we  concur  in  the  reasons  which  he  gave  for  his  decision  upon  that 
head. 

The  judgments  upon  all  appeals  should  be  affirmed,  without  costs 
to  either  party  upon  these  appeals.    All  concur. 


SPROULL  v.  STAR  CO.  (two  cases). 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1899.) 

Motions  to  Confirm  Report  of  Rxfebsk— Notice. 

An  order  of  confirmation  of  the  report  of  a  referee  appointed,  under 
Code  Cly.  Proc.  S  1015,  to  advise  the  court  as  to  a  point,  will  be  vacated, 
where  granted  without  notice,  since  any  objection  to  the  report  would 
have  to  be  considered  on  the  motion  for  conflrxnation. 

Actions  by  Angelline  M.  Sproull  against  thf»  Star  Company  and 
by  James  H.  Sproull  against  the  Star  Company.  On  motion  to 
vacate  an  order  requiring  plaintiffs  to  give  security  for  costs,  and 
an  order  granted  ex  parte  confirming  the  report  of  the  referee  ap- 
pointed for  the  advisement  of  the  court.  Granted  as  to  the  latter 
order. 

Isaac  N.  Miller  (B.  Yanderhoven,  of  counsel),  for  the  motion. 
Einstein  &  Townsend,  opposed. 

OIEGERICH,  J.  Upon  the  plaintiff's  motion  to  vacate  an  ex 
parte  order  for  security  for  costs,  on  the  ground,  among  others, 
that  the  allegation  of  nonresidence  was  untrue,  the  question  of 
residence  was  referred  to  a  referee,  to  report  for  the  advisement 
of  the  court.  The  report  of  the  referee,  favorable  to  the  defendant, 
was  filed,  and  notice  of  filing  given,  but  the  latter  then  procured 
its  confirmation  ex  parte.  I^is  motion  is  to  vacate  the  original  or- 
der for  security  and  the  order  of  confirmation.  The  reference  was 
directed  under  section  1015  of  the  Code  of  Civil  Procedure  for  the 
htformation  of  the  court  upon  a  point  arising  upon  such  motion. 
Therefore  any  question  arising  upon,  the  report  was  to  be  deter- 
mined upon  motion  for  confirmation,  and  no  excepticms  thereto  were 
required  to  be  filed.  Martin  v.  Hodges,  45  Hun,  38;  Ward  v.  Ward 
(Super.  N.  Y.)  21  N.  Y.  Snpp.  795.    Hence  the  order  of  confirmation 
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without  notice  web  irregular  and  most  be  vacated.  Until  pn^ier 
disposition  is  made  of  the  question  thus  referred,  the  original  mo- 
tion to  vacate  the  order  for  security  must  be  regarded  as  stlU  pend- 
ing, and  I  cannot  properly  inquire  into  the  merits  of  that  order. 
Motion  to  vacate  order  of  confirmation  granted,  with  |10  costs  to 
the  plaintiff  to  abide  the  event. 


<26  Misc.  Rep.  287.) 

GUSHEE  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  New  York  County.    Febnuuy,  1800.) 

1«  MuviciPAL  Corporations— PowBRB— Parks— Leases. 

The  department  of  public  parks  may  lease  a  building  on  park  premfaet 
for  a  period  of  years,  to  be  used  as  an  hotel  and  restaurant  for  the  ac- 
commodation of  visitors  at  the  park. 
3.  Same— Injunction. 

The  city  wlU  be  restrained  from  ejecting  the  tenant,  where  the  lease 
has  been  partly  performed,  and  the  tenant  has  expended  large  sums  in 
reliance  on  it 

Action  by  Ralph  A.  Gushee  against  the  city  of  New  York  for  an 
injunction.    Judgment  for  plaintiff. 

Turner,  McClure  &  Rolston,  for  plaintiff. 
John  Whalen,  Corp.  Counsel,  for  defendant. 

STOVER,  J.  Plaintiff  originally  leased  from  the  city  the  bnild 
Ing  called  the  **Claremont,"  located  in  Riverside  Park,  for  one  year 
from  April  1,  1896;  and  under  a  resolution  of  the  department  of 
public  parks,  adopted  about  March  15,  1897,  the  plaintiff  continued 
in  possession,  a  formal  lease  for  five  years  from  April  1,  1897,  being 
executed  in  November,  1897.  Plaintiff  has  performed  all  the  con- 
ditions of  the  agreement  on  his  part,  and  has  paid  or  tendered  the 
rent  as  it  became  due.  The  principal,  if  not  the  only,  question 
raised  is  as  to  the  power  of  the  department  of  public  parks  to  make 
a  lease  for  a  term  of  years,  or  such  an  agreement  as  the  one  in  ques- 
tion. The  park  premises  upon  which  the  hotel  is  located  are  held 
and  used  by  the  city,  under  the  direction  and  control  of  the  park  de- 
partment, for  such  public  uses  as  parks  are  usually  devoted  to.  The 
hotel  has  been  leased  from  time  to  time,  by  the  authorities  in  control 
of  the  park;  and,  at  the  time  the  plaintiff's  latter  lease  was  ex- 
ecuted, he  had  expended  a  large  amount  of  money  in  the  improve- 
ment and  alteration  of  the  premises,  relying  upon  the  agreement 
which  had  been  made  with  the  park  commissioners.  The  authorities 
having  threatened  to  eject  the  plaintiff  from  the  premises,  this  ac- 
tion is  brought  to  restrain  such  action. 

It  is  conceded  by  both  plaintiff  and  defendant  that  there  is  a  dis- 
tinction between  property  held  by  a  municipality  in  its  governmental 
capacity  and  that  owned  by  it  in  its  private  capacity;  tiie  word  "pri- 
vate''  being  used  in  this  instance,  perhaps,  to  designate  functions 
not  necessarily  connected  with  governmental  powers,  but  jet  in- 
<*ident  to  the  control  and  management  of  property  owned  and  held 


Digitized  by  VjOOQIC 


^np.   Ct.)  GUSHER   V.  CITY   OF    NEW    YORK.  1008 

by  the  city.  Bnt  I  do  not  think  it  is  necessary  to  make  thig  distinc- 
tion in  Older  to  find  warrant  for  the  city's  management  of  its  prop- 
erty. The  general  power  of  the  city  to  hold  real  estate  necessarily 
implies  the  power  to  manage,  to  control,  and  to  do  any  act  neces- 
sary or  proper  within  the  legitimate  sphere  of  such  management; 
and  the  question  ordinarily  presented,  and  the  one  which  is  presented 
in  this  case,  is  whether  the  act  under  consideration  is  a  reasonable 
and  fair  exercise  of  that  power.  This  property,  as  leased,  is  not  used 
by  the  general  public,  and  in  fact  is  not  in  condition  to  be  used,  ex- 
cept as  it  may  be  utilized  as  an  hotel  and  restaurant  for  the  con- 
venience of  the  visitors  to  the  park;  and  no  argument  would  be  nec- 
essary to  show  that  the  lease  of  such  building  could  be  more  ad- 
vantageously made  for  a  reasonable  term  than  from  year  to  year, 
and  with  no  guaranty  that  the  occupant  should  not  be  interfered 
with,  and  lose  the  fruits  of  the  management  of  the  hotel.  It  is 
quite  true  that  any  one  taking  leases  of  such  property  must  always 
take  it  subject  to  the  right  of  the  municipality  at  any  time  to  de- 
vote it  to  the  public  use;  but  it  seems  to  me  that  a  court  of  equity 
ought  not  to  permit  the  city  to  obtain  the  benefit  of  the  establish- 
ment of  an  hotel,  and,  simply  upon  the  caprice  of  an  oflScial,  with 
no  resulting  good  to  the  public,  take  the  property  and  destroy  the 
business  of  the  lessee.  No  extended  argument  is  necessary  to  show 
the  advantage  that  might  result  from  a  lease  of  this  character,  and 
no  pretense  is  made,  and  no  proof  offered,  of  any  illegal  or  improper 
method  or  object  in  the  lease  of  the*  property,  but,  for  all  that  ap- 
pears from  the  evidence  in  this  case,  it  was  a  lease  advantageous  to 
the  city,  as  it  resulted  in  the  establishment  of  an  hotel  which  con- 
tributed to  the  comfort  and  convenience  of  the  public  using  the 
park.  I  do  not  wish  to  be  understood,  by  this  line  of  reasoning,  as 
saying  that  in  every  case  the  court  should  uphold  a  lease  for  a  term 
of  years;  but,  rather,  the  question  to  be  determined  is  one  as  to  the 
reasonableness  and  fairness  of  the  act  or  contract,  after  it  is  once 
determined  that  it  is  within  the  apparent  authority  of  the  officials 
making  it.  And,  as  intimated  above,  the  right  to  control  and  man- 
age this  real  estate  carries  with  it  the  power  to  make  such  contracts 
as  may  accomplish  that  purpose.  And  in  this  particular  case  it 
seems  to  me  that  the  equities  in  favor  of  the  plaintiff  appeal  strongly 
to  the  court.  The  contract  has  been  entered  into  by  the  plaintiff, 
and  observed  by  him,  in  good  faith;  and  to  now  permit  the  city  to 
repudiate  its  lease,  without  any  corresponding  benefit  to  the  public, 
would  seem  to  me  to  be  contrary  to  equitable  rules.  An  individual 
f^ntering  into  such  a  contract  would,  under  the  circumstances  shown 
here,  be  estopped  by  his  own  act  from  questioning  the  validity  of  the 
lease;  and  if  the  city,  through  its  officials,  enters  into  such  contracts, 
I  can  see  no  reasonable  ground  why  equitable  rules  should  not  be 
applied  in  the  consideration  of  such  contracts,  as  well  as  in  the  case 
of  an  individual. 

There  is  no  reason,  therefore,  either  legal  or  equitable,  why  this 
lease  should  not  be  upheld*  Plaintiff  is  entitled  to  the  relief  de- 
manded. 
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BANDEJRSON  v.  WHITE  STAR  TOWING  00. 

(Supreme  Court,  Special  Term,  Albany  County.    February,  1899.) 

Change  op  Venub— Convenience  op  Witnesses— Affidavit. 

To  entitle  defendant  to  a  change  of  the  place  of  trial  to  promote  the 
convenience  of  witnesses,  it  must  appear  that  he  is  advised  by  his  coun- 
sel that  he  cannot  safely  proceed  to  trial  without  their  testimony.  The 
affidavit  of  a  layman  that,  without  their  presence,  defendant  cannot  so 
proceed,  is  insufficient. 

Action  by  John  P.  Randerson  against  the  White  Star  Towing  Com- 
pany. Heard  on  motion  by  defendant  for  a  change  of  venue.  De- 
nied. 

Foley,  Wray  &  Taylor,  for  the  motion. 
Worthington  Prothingham,  opposed. 

CHESTER,  J.  The  defendant  moves,  npon  the  affidavit  of  its  vice 
president,  to  change  the  place  of  trial.  The  affidavit  contains  the 
usual  affidavit  of  merits;  the  statement  **that  deponent  has  fnlly  and 
ftiirly  stated  to  defendant's  counsel  the  facts  which  he  expects  to 
prove  by  each  and  every  one  of  the  following  witnesses,  and  that 
each  and  every  one  of  them  is  a  material  and  necessary  witness  for 
defendant's  defense  on  the  trial  of  this  case,  as  deponent  is  advised 
by  his  said  counsel,  and  verily  believes."  Then  follow  the  names 
and  places  of  residence  of  the  witnesses,  and  a  statement  of  fects 
which  deponent  expects  to  prove  by  them.  He  then  states  that  ^'all 
of  the  witnesses  above  mentioned  are  believed  to  be  material  and 
necessary  to  the  defendant  for  the  proper  defense  of  this  action,  and 
defendant  will  be  unable  to  proceed  to  trial  without  their  attend- 
ance." The  affiant  nowhere  states  that,  without  the  testimony  of 
each  and  every  of  the  witnesses  named,  the  defendant  cannot  safelj 
proceed  to  the  trial  of  the  case,  as  it  is  advised  by  its  counsel  and 
verily  believes-  As  the  affidavit  stands,  there  is  simply  the  statement 
of  the  belief  of  a  layman  that  the  defendant  will  be  unable  to  proceed 
to  trial  without  the  attendance  of  these  witnesses.  The  cases  hold 
that  the  court  is  entitled,  upon  cases  of  this  kind,  to  have  the  sworn 
advice  of  an  attorney,  who  is  an  officer  of  the  court,  not  only  as  to 
each  witness  being  necessary  and  material,  but  also  that  the  party 
cannot  safely  proceed  to  trial  without  the  testimony  of  each  and 
every  one  of  them.  The  latter  of  these  elements  is  wanting  in  this 
affidavit,  and  it  is  for  that  reason  defective,  under  the  authorities. 
Carpenter  v.  Insurance  Co.,  31  Hun,  78;  Chapin  v.  Overin,  72  Hun, 
514,  25  N.  Y.  Supp.  627;  Anon.,  3  Wend.  425;  Constantine  t.  Dun- 
ham, 9  Wend.  431;  Brittan  v.  Peabody,  4  Hill,  61,  note  on  page  95. 

Motion  denied,  with  JIO  costs  io  the  plaintiff  to  abide  the  event 
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FITZGERALD  v.  SUPREME  COUNCIL  OP  CATHOLIC  MUT.  BEN.  ASS'N. 
(SuiHneme  Court,  Appellate  Division,  Fourth  Department.    March  22,  1899.) 

U  Insuranob— Application— False  Statement— Warranty. 

A  false  statement  in  an  application  and  physician's  report  which  are  not 
referred  to  in  the  policy  is  not  a  warranty,  though  it  is  agreed  in  the  ap- 
plication and  report  that  the  statements  therein  are  warranties. 

2b  Same— Fraudulent  Answers. 

An  application  for  insurance  provided  that,  if  any  misrepresentations 
or  fraudulent  "or"  untrue  answers  were  given,  the  policy  should  be  void. 
Hdd^  that  untrue  statements  did  not  avoid  the  policy,  unless  they  were 
fraudulently  untrue. 

a  Same. 

Questions  in  an  application  for  insurance  required  the  applicant  to 
state,  "so  far  as  [he  knew],  what  was  the  age  at  death,"  etc.  Held,  that 
the  answers  could  not  be  regarded  as  warranties,  absolute  verity  not 
being  required. 

4.  Same. 

Answers  In  an  application  for  insurance  were  required  to  be  given  In 
a  schedule.  In  the  first  column  were  the  questions:  "How  many  broth- 
ers have  you  had?  How  many  sisters  have  you  had?"  No  answers 
were  inserted,  but  in  the  next  column,  headed  "Age,  if  living,"  appeared 
the  figures,  "6,"  "4  32,"  "30-21-19,"  and  "1  24."  In  the  column  headed 
"Age  at  Death"  were  the  figures.  "2  dead,"  "23-25."  Held,  that  it  could 
not  be  said,  as  a  matter  of  law,  that  insured  stated  that  he  had  had  only 
six  brothers,  and  only  two  were  dead,  or  that  he  had  had  only  one  sister. 

Appeal  from  trial  term,  Oswego  countj. 

Action  by  Michael  Fitzgerald  against  the  Supreme  Council  of  the 
Catholic  Mutual  Benefit  Association.  There  was  a  judgment  for 
defendant,  and  plaintifE  appeals.    Beversed. 

The  action  was  commenced  on  the  8th  day  of  June,  1896,  to  recover  upon 
a  certificate  or  policy  of  taisurance  bearing  date  on  the  5th  day  of  October, 
1894,  wliich  was  issued  by  the  defendant  to  one  Francis  Fitzgerald.  The  cer- 
tlllcate  was  In  the  words  and  figures  following: 

"No.  53,320.  ^2,000. 

"Supreme  Council  of  the  Catholic  Mutual  Benefit  Association. 

"This  certificate,  issued  by  the  authority  of  the  Supreme  CouncU  of  the 
Catholic  Mutual  Benefit  Association,  witnesseth,  that  Brother  Francis  A. 
Fitzgerald  is  a  member  of  St  Stephen's  Branch,  No.  70,  of  said  association, 
located  at  Oswego  city,  in  the  state  of  New  York;  is  entitled  to  all  the  rlght;^ 
and  priyileges  of  membership  in  the  Catholic  Mutual  Benefit  Association, 
and  to  participate  In  the  beneficiary  fund  of  the  association  to  th9  amount 
of  two  tiiousand  dollars,  which  sum  shall  at  his  death  be  paid  to  his  brother 
Michael  Fitzgerald,  two  thousand  dollars.  This  certificate  is  upon  the  express 
condition  that  said  Francis  Fitzgerald  shall  in  every  particular,  while  a  mem- 
ber of  said  association,  comply  with  all  the  laws,  rules,  and  requirements 
thereof.  In  witness  whereof,  the  supreme  council  of  the  Catholic  Mutual 
Benefit  Association  has  caused  this  to  be  signed  by  its  supreme  president 
and  supreme  recorder,  and  the  seal  thereof  to  be  attached,  this  filth  day  of 
October,  one  thousand  eight  hundred  and  ninety-four. 

"Attest:    C.  J.  Hickey,  Supreme  Recorder. 

"[L.  S.]  J.  S.  McGarry,  Supreme  President 

"We,  the  undersigned,  piresident  and  recording  secretary  of  St  Stephen's 
Branch,  No.  76,  do  hereby  countersign  this  certificate,  and  attach  the  seal 
of  this  branch  hereto,  rendering  the  same  valid  and  in  full  force  this  25th 
day  of  October,  1894. 

"Attest:    Jas.  H.  Kane,  Recording  Secretary. 

"[L.  S.]  Peter  Raby,  President.'* 
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Such  certificate  was  issued  pursuant  to  an  application  In  wrltinj?  for  mem- 
bership in  the  association  of  the  defendant  signed  by  the  insured  on  the 
dOth  day  of  August,  1894.  It  was  made  upon  a  blank  form  furnished  by  the 
defendant,  and,  among  other  things,  the  insured  was  required  to  make  an- 
swer to  a  large  number  of  questions,  which  were  printed  In  said  application, 
relating  to  his  residence,  his  age,  religion,  habits,  physical  condition,  etc.: 
and  he  was,  among  other  things,  required  to  make  answer  to  the  following 
questions: 

"State,  so  far  as  you  know,  what  was  the  age  at  death,  cause  of  death, 
duration  of  final  illness,  and  state  of  previous  health  of  each  of  the  follow- 
ing persons,  if  deceased?  What  is  the  age  and  present  state  of  health  of 
each  of  them,  if  now  living?" 

The  answers  to  such  questions,  so  far  as  material  to  the  issues  in  this  case, 
were  contained  in  the  following  form  or  schedule,  and  were  as  follows: 


▲ge, 
11  Living. 

Condition 
of  Health. 

Age  at 

Death. 

Cause  of 
Death. 

How  Long 
Sick. 

Health. 

How  many  broth-  i 
era  have  youj- 
hadr                 1 

How  many  siBters  { 
have  you  hadPf 

e 

482 

80-21-19 

124 

Very  good 

2  dead 
28-26 

R.  B.  acci- 
dent 

Relapse  ty- 
phoid fe- 
ver. 

6  days 
S  weeks 

Very  good 

On  the  reverse  side  of  said  application  are  a  large  number  of  printed  ques- 
tions, supposed  to  be  propounded  by  the  medical  examiner  of  the  defendant 
and  to  be  answered  by  the  insured,  which  questions  also  relate  to  the 
physical  condition  of  the  insured,  past  and  present  his  habits  of  life,  etc 

Then  follows  the  agreement  which  is  a  part  of  such  application,  and,  so  far 
as  is  important  is  as  follows: 

"The  applicant  for  membership  hereby  declares  that  he  is  not  now  af- 
flicted with  any  disease  or  disorder,  ♦  ♦  ♦  and  that  the  foregoing  ap- 
plication and  this  declaration,  together  with  the  answers  and  explanations 
given  to  the  various  questions  in  Form  A  and  B  indorsed  hereon,  shall  form 
the  exclusive  and  only  basis  of  agreement  between  the  above-named  appli- 
cant and  the  G.  M.  B.  A.,  and  that  if  any  misrepres^itation  or  fraudulent 
or  untrue  answers  or  statements  have  been  made,  or  any  facts  which  should 
have  been  stated  to  the  association  have  been  suppressed  therein,  •  •  * 
that  then,  in  either  event,  such  agreement  shall  become  null  and  void,  and 
all  moneys  which  shall  have  been  paid  shall  be  forfeited  to  said  association 
for  its  use  and  benefit" 

Upon  the  same  day  (August  30,  1894)  the  insured  made  answer  to  a  large 
number  of  questions  (22  in  number)  covering  substantially  the  same  ground, 
as  those  answered  by  him  in  the  application,  in  a  paper  known  as  the  "Medi- 
cal Exaif^iner's  Report'*  The  questions  and  answers  involved  in  this  action, 
were  the  same  in  both  papers.  After  such  questions  and  answera  in  the 
medical  examiner's  report  follows  the  following  agreement  which  was  also- 
signed  by  the  insured  August  30,  1894: 

'^Agreement 
'*I.  Francis  A.  Fitzgerald,  having  made  application  for  membership  in  the- 
G.  M.  B.  A.,  do  hereby  agree  that  compliance  on  my  part  with  all  the  laws. 
rules,  regulations,  and  requirements  of  the  G.  M.  B.  A.  now  in  force,  or  that 
Khali  hereafter  be  enacted  by  said  association,  is  the  express  condition  upon 
which  I  am  to  be  entitled  to  participate  in  the  beneficiary  fund  in  the  amount 
named  in  the  constitution  and  laws  of  the  association:  provided,  that  the 
amount  paid  to  the  person  or  persons  named  as  beneficiaries  in  my  applica- 
tion and  medical  examiner's  report  shall  not  at  any  time  exceed  the  sum  of 
two  thousand  dollars^— and  to  have  and  enjoy  all  the  other  benefits  and  privi- 
leges of  said  association.  And  I  hereby  certify  that  the  answers  made  by 
me  to  the  questions  propounded  by  the  medical  examiner  of  Branch  No.  76. 
of  the  city  of  Oswego,  which  are  hereunto  attached,  and  form  a.  part  hereof,. 
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are  true.  And  I  hereby  agree  that  the  above  statement  shall  form  the  basis 
of  the  contract  between  myself,  my  heirs  and  assigns,  of  the  first  part  and 
of  the  C.  M.  B.  A.,  of  the  second  part.  ♦  ♦  ♦  1  further  agree  that  should 
my  death  be  caused  by  or  through  intemperance,  or  any  illegal  act  of  my 
own,  all  my  right,  title,  and  Interest  in  the  beneficiary  shall  revert  to  the 
association.  And  1  agree  that,  should  I  be  convicted  of  having  willfully 
made  any  misstatements  or  concealed  any  known  facts,  such  misstatements 
or  concealment  of  facts  shall  be  deemed  evidence  of  fraud  on  my  part,  and 
shall,  from  date  of  said  conviction,  sever  my  connection  with  and  constitute 
expulsion  from,  the  association,  and  render  all  obligations  of  said  association 
to  me  null  and  void. 

"Dated  at  city  of  Oswego,  state  of  New  York,  this  30th  day  of  August,  1894. 

"Signature  of  applicant  (full  name):    Francis  A.  Fitzgerald. 

"Signed  in  the  presence  of  C.  A.  Sheridan,  M.  D.,  Medical  Examiner/' 

The  defense  in  this  action  is  based  solely  upon  the  ground  that  the  insured 
stated  in  his  application  for  insurance,  and  also  In  the  report  of  the  medical 
examiner,  both  of  which  he  signed,  that  he  had  had  only  six  brothers,  where- 
as in  fact  he  had  had  seven  brothers,  and  that  he  stated  that  only  two  of  such 
brothers  were  dead,  when  in  fact  three  of  such  brothers  were  dead;  that 
he  also  stated  that  he  had  had  only  one  sister,  when  in  fact  he  had  had 
two  sisters;  and  that  he  did  not  state  that  one  sister  was  dead.  It  was 
claimed  upon  the  trial  that  such  answers  were  warranties,  that  they  were 
untrue,  and  that,  therefore,  the  plaintiff  cannot  recover.  Every  other  ques- 
tion was  withdrawn  from  consideration  by  the  court,  by  the  statement  or 
stipulation  made  in  open  court  by  defendant's  counsel.  He  stated,  in  sub- 
stance, that  the  only  defense  which  was  urged  was  that  the  statements  of 
the  Insured  above  quoted,  referring  to  his  brothers  and  sisters,  were  false, 
and  that  that  fact  having  been  established,  the  defendant  was  entitled  to 
judgment  dismissing  the  complaint,  regardless  of  whether  such  statements 
were  made  fraudulently  or  were  made  with  intent  to  deceive  the  defendant 
and  without  reference  to  whether  such  statements  were  material  to  the  risk 
or  otherwise.  The  learned  trial  Justice  decided  the  case,  and  directed  a  ver- 
dict for  the  defendant,  upon  the  Issue  thus  presented.  The  insured  died  on 
the  1st  day  of  September,  1895.  The  plaintiff  is  the  beneficiary  named  in  the 
certificate  of  insurance,  and  brings  this  action  to  recover  the  amount  of  such 
certificate. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WAED, 
and  McLENNAN,  JJ. 

L.  C.  Rowe,  for  appellant. 
C.  J.  Church,  for  respondent, 

McLENNAN,  J.  ABsuming  that  the  answers  of  the  insured  to  the 
questions  in  the  application  and  in  the  medical  examiner's  report 
above  referred  to  were  false  and  untrue,  it  becomes  important  to 
determine  whether  such  answers  were  warranties,  or  misrepresenta- 
tions only.  If  such  answers  were  warranties,  then,  clearly,  no  recov- 
ery can  be  had;  and  it  is  of  no  consequence  that  the  answers  were 
immaterial,  cr  that  they  were  made  in  good  faith.  A  complete  de- 
fense is  established  by  proving  the  answers  and  their  falsity.  1 
May,  Ins.  §  156  "A  breach  of  warranty  is  equally  fatal,  whether  the 
thing  warranted  be  material  or  immaterial,  or  was  or  was  not  in- 
tended, or  was  or  was  not  the  fault  of  the  insured,  or  wap  made, 
not  by  the  person  insured,  but  by  those  employed  by  him;  and  war- 
ranties must  be  not  only  substantially,  but  strictly,  complied  with.*^ 
Pars.  Cont.  (5th  Ed.)  397;  Ang.  Ins.  §  140;  Ripley  v.  Insurance  Co., 
30  N.  Y.  136;  Bac.  Ben.  Soc.  &  life  Ins.  §  194.  If,  however,  the 
answers  above  referred  to  were  representations,  merely,  it  is  equally 
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well  settled  that,  in  order  to  defeat  a  recovery,  in  addition  to  proving 
that  the  answers  were  made,  and  that  they  were  untrne,  the  defend- 
ant must  prove  either  that  they  were  made  fraudulently  or  with 
intent  to  deceive,  or  that  they  were  material  to  the  risk.  1  May,  Ins. 
§  181,  and  cases  cited;  Pars.  Cont.  401,  405.  Bacon,  iu  his  work  on 
Benefit  Societies  and  life  Insurance  (section  206),  says: 

"A  false  representation,  unlike  a  false  warranty,  wiU  not  operate  to  vitiate 
the  contract  or  avoid  the  policy,  unless  It  relates  to  a  fact  actuaUy  material 
or  clearly  intended  to  be  made  material  by  the  agreement  of  the  parties.  It 
is  sufficient  if  representations  be  substantially  true." 

The  rule  is  wdl  settled  that  courts  will  not  hold  that  statements 
mad'i  by  the  insured  in  a  policy,  or  in  any  other  paper  connected  with 
it,  are  warranties,  unless  such  is  the  clear  intention  of  the  parties. 
It  was  held  in  the  case  of  Darrow  v.  Society,  116  N.  Y.  537,  22  N.  E. 
1093: 

"For  the  purpose  of  upholding  a  contract  of  insurance,  those  provisions 
wiU  be  strictly  construed  as  against  the  insurers;  and,  when  its  terms  per- 
mit more  than  one  construction,  that  will  be  adopted  which  supports  its 
validity.  It  is  only  when  no  other  is  permissible  by  the  language  used  that 
a  construction  which  worlss  a  forfeiture  will  be  given  to  it" 

As  was  said  in  the  ease  of  Fitch  v.  Insurance  Oo.,  59  N.  Y.  572, 
per  Bapallo,  J.: 

"These  policies  are  provisions  made,  usuaUy,  by  persons  of  slender  means, 
for  the  benefit  of  their  families  in  case  of  death.  They  sometimes  devote 
their  small  savings  for  many  successive  years  to  paying  the  premiums.  To 
justify  us  in  holding  that  aU  the  answers  given  to  the  multitude  of  questions 
asked  in  the  case  before  us  are  warranties,  or  that  a  mistake  or  unintentional 
omission  as  to  any  one  of  them  should  avoid  the  policy,  the  dearest,  most 
unequivocal  and  unqualified  language  should  be  employed  in  the  policy  and 
conditions.*' 

In  Dilleber  v.  Insurance  Co.,  69  N.  Y.  25C,  the  court  say  at  page 
263: 

"Warranties  in  policies  of  insurance  are  strictly  construed.  They  will  not 
be  extended  to  include  anything  not  necessarUy  implied  in  their  terms.  Loud 
f.  Insurance  Co.,  2  Gray,  221;  GampbeU  v.  Insurance  Co.,  96  Mass.  381; 
Hide  V.  Bruce,  3  Doug.  213."  Moulor  v.  Insurance  Co.,  Ill  U.  S.  836,  4  Sup. 
Ct  466. 

A  warranty,  as  applied  to  life  insurance,  is  defined  by  Bacon  (sec- 
tion 194)  as: 

"A  stipulation  inserted  in  writing  on  the  face  of  the  poUcy,  on  the  literal 
tmth  or  fulflUment  of  which  the  validity  of  the  entire  contract  depends. 
The  stipulation  is  considered  to  be  on  the  face  of  the  policy,  although  it  may 
be  written  on  the  margin,  or  transversely,  or  a  subjoined  paper  referred  to  in 
the  policy." 

This  definition  was  approved  in  Hipley  v.  Insurance  Co.,  30  N.  Y. 
136. 
Lord  Manefldd  said  in  Pawson  v.  Watson,  1  Cowp.  785: 

'*In  ofider  to  make  written  instructions  valid  and  binding  as  a  warranty, 
they  must  undoubtedly  be  inserted  In  the  policy." 

Bunyon,  in  his  work  on  life  Assurance  (134),  says: 

"In  order  to  make  any  statements  binding  as  warranties,  they  must  appear 
on  the  face  of  the  instrument  itself,  by  which  the  contract  of  insurance  is 
effected.    They  must  either  be  expressly  set  out,  or  by  hiference  Incorporated 
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In  the  poliey.    If  they  are  not  so,  they  are  not  warranties,  but  representa* 
tions.** 

See,  also,  1  May,  Ins*  §  156. 

A  ''repreBentation"  ig  defined  by  May  on  Insurance  (volume  1,  § 
181),  as  follows: 

"A  representation  Is  a  statement  incidental  to  a  contract,  relatire  to  some 
fact  having  reference  thereto,  and  upon  the  faith  of  which  the  contract  Is 
entered  into.  If  false  and  material  to  the  risk,  the  contract  is  avoided.  Such 
false  statement  Is  termed,  in  insurance,  a  'misrepresentation/  which  has  been 
well  defined  to  be  a  statement  of  something  as  a  fact  which  is  untrue  in 
effect,  and  which  the  insured  states  knowing  it  to  be  untrue,  with  the  intent 
to  deceive  the  insurers,  or  which  he  states  positively  as  true  without  knowing 
it  to  be  true,  and  which  has  a  tendency  to  mislead;  such  fact  in  either  case 
being  material  to  the  risk,  and  adverse  to  the  insurers.'*  Daniels  v.  Insurance 
Co.,  12  Gush.  416,  and  cases  cited. 

Bacon,  in  his  work  on  Benefit  Societies  &  Life  Insurance  (volume 
1,  §  206),  says: 

''A  representation  is  not,  strictly  speaking;  a  part  of  the  contract  of  Insur^ 
ance,  or  of  the  essence  of  it,  but  rather  something  collateral  or  preliininary, 
and  in  the  nature  of  an  inducement  to  it.  *  *  *  It  is  snflldent  if  repre- 
sentations be  sutwtantlalLy  true.  They  need  not  be  strictly  and  literally 
true."    Am.  Ins.  182;  Insurance  Oo.  ▼.  Johnston,  SO  Ala.  407,  2  South.  125. 

In  the  case  at  bar  the  alleged  false  statements  of  the  insured  do 
not  appear  in  the  policy,  and  are  not  in  any  mann^  referred  to  in 
it;  nor  are  the  papers  in  which  they  are  contained,  to  wit,  the  appli- 
cation and  medical  examiner's  report,  in  any  way  referred  to  in  the 
policy,  and  no  allusion  is  made  to  such  statements  or  to  such  papers. 
The  certificate  or  policy  of  insurance  in  and  of  itself  formed  a  com- 
plete contract  between  the  parties^  In  order  to  establish  his  cause 
of  action,  the  plaintiff  was  only  required  to  prove  the  execution  and 
deliyery  of  the  policy,  and  the  death  of  the  insured.  Edington  y. 
Insurance  Co.,  67  K  Y.  191. 

Assuming  that  in  the  application  and  medical  examiner's  report, 
which  were  signed  by  the  insured  nearly  two  months  prior  to  the 
thne  the  policy  was  issued,  it  is  agreed  tiiat  the  statements  therein 
contained  are  warranties,  and  that  they  shall  form  the  basis  of  the 
contract  between  the  partiee,  then  the  simple  question  is  presented 
w^hether  sueh  agreement  is  safllcient  to  incorporate  such  statements 
in  the  policy,  make  them  a  part  of  it,  and  give  to  them  the  force  and 
effect  of  warranties,  although  not  ref tt'red  to  in  the  policy,  or  whether, 
notwithstanding  the  language  used  in  such  agreements,  such  state- 
ments continued  and  remained  representations  only.  In  the  case 
of  Insurance  C5o.  v.  Cotheal,  7  Wend.  72,  the  court  say: 

**The  doctrine  of  warranty,  in  the  law  of  insurance,  la  one  of  great  rigor, 
and  frequently  operates  very  harshly  upon  the  assured.  *  *  *  A  warran- 
ty, therefore,  is  never  created  by  construction.  It  must  either  appear  in  ex- 
press terms,  affirmative  or  promissory,  or  must  necessarily  result  from  the 
nature  of  the  contract.  1  Marsh.  Ins.  847-360;  Phil.  Ins.  112,  124.  It  must 
therefore  appear  on  the  face  of  the  policy,  in  order  that  there  may  be  une- 
quivocal evidence  of  a  stipulation,  the  noncompliance  with  which  is  to  have 
the  effect  of  avoiding  the  contract.  ♦  ♦  ♦  No  case  has  been  referred  to 
in  which  this  rule  has  been  relaxed,  except  in  relation  to  the  printed  pro- 
posals of  the  underwriters  accompanying  and  always  attached  to  the  policy. 
It  has  been  held  that  the  conditions  specified  in  those  proposals,  to  be  per- 
formed by  the  assured,  are  conditions  precedent,  and  are  to  be  construed  as 
56N.Y.S.-64 
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warranties  Incorporated  In  the  policy;  ♦  ♦  •  but  these  printed  proposals 
are  alwaj^s  referred  to  by  the  policy,  and  It  is  in  express  terms  declared  that 
the  policy  is  made  and  accepted  in  reference  to  them.  They  are  as  much, 
therefore,  a  part  of  the  policy,  as  though  they  were  printed  or  written  on 
its  margin;  and  no  case  has  been  given  to  the  court  in  which  any  other 
document  has  been  held  to  have  been  Incorporated  into  the  policy  by  refer- 
ence, as  to  give  to  its  contents  the  efCect  of  a  warranty  or  a  condition  preced- 
ent on  the  part  of  the  insured.  And  I  am  not  disposed  to  lead  the  way  in 
the  extension  of  this  harsh  and  rigorous  doctrine/* 

In  the  case  of  Pawson  v.  Watson,  snpra,  it  was  said: 

**Any  representations  or  instructions  not  referred  to  in  the  policy  are  not 
to  be  treated  as  warranties." 

In  the  case  of  Snyder  v.  Loan  Co.,  13  Wend.  92,  the  decision  in  the 
case  of  Insurance  Co.  v.  Cotheal,  supra,  is  cited  with  approval,  and 
the  court  say: 

'*In  determining  what  shall  constitute  a  warranty,  and  what  shall  be  a 
representation  merely,  the  general  principle  seems  to  be  well  settled  that  an 
express  warranty  must  appear  on  the  face  of  the  p<^icy,  and  that  any  in- 
structions for  insurance,  unless  inserted  in  the  instrument  itself,  do  not 
amount  to  a  warranty.  *  *  *  It  is  not  necessary  to  deny  that  a  separate 
paper  may  be  by  express  stipulation  made  a  part  of  the  policy,  but  there  is 
no  such  reference  in  the  present  policy  as  to  authorize  the  court  to  give 
the  survey  the  force  of  a  warranty." 

In  the  case  of  Owens  t.  Insurance  Co.,  56  N.  Y.  565,  the  headnote 
is  as  follows: 

"No  part  of  the  application  for  insurance  can  be  regarded  as  a  warranty, 
unless  made  so  by  the  contract  of  insurance.  The  parts  not  adopted,  and 
made  the  basis  of  the  contract,  so  as  to  constitute  warranties,  are  to  be  treated 
as  representations  not  prejudicing  the  rights  of  the  insured,  unless  they  are 
material  to  the  risk,  are  untrue,  and  were  not  made  In  good  faith." 

In  that  case  the  application  for  insurance  concluded  as  follows: 

"And  the  applicant  hereby  covenants  and  agrees  that  the  foregoing  valua- 
tion, description,  and  survey  are  true  and  correct;  and  they  are  submitted 
as  his  warranty,  and  the  basis  for  the  desired  insurance." 

The  language  just  quoted  is  even  more  pointed  and  emphatic  than 
any  language  contained  in  the  agreements  which  were  made  parts 
of  the  application  and  medical  examiner's  report  signed  by  the  in- 
sured in  this  case;  yet  the  court,  at  page  572,  per  Grover,  J.,  says: 

"Yet  no  part  of  this  application  must  be  regarded  as  a  warranty,  unless 
made  so  by  the  contract  of  Insurance.  To  do  this,  the  same  stipulations  muse 
be  inserted  In  the  contract,  or,  if  not  so,  the  paper  containing  them  must  be 
referred  to  and  adopted  so  as  to  become  a  part  of  the  contract" 

In  the  case  of  Vilas  v.  Insurance  Ck>.,  72  N.  Y.  590,  it  was  held 
that  the  policy  did  not  with  sufficient  definiteness  refer  to  the  ap- 
plication, and  that  the  statements  contained  in  such  application  were 
representations  merely.    At  page  592  the  court  say: 

"To  malse  an  application  constitute  a  part  of  the  policy  of  insurance,  there 
should  be  some  reference  to  it  which  evinces  that  the  parties  understood  and 
accepted  it  as  such." 

In  the  case  of  Boehm  ▼.  Insurance  Go.  (Sup.)  30  N.  Y.  Supp.  663» 
the  court  say: 

"There  is  no  doubt  about  the  rule  that  no  statement  made  to  an  insurance 
company  as  the  basis  of  a  contract  of  insurance  can  be  regarded  as  a  war- 
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ranty,  unless  the  paper  In  which  it  Is  made  Is  by  necessary  inference  made 
a  part  of  the  contract" 

And  at  page  664  the  court  further  say: 

'The  first  thing  to  be  noticed  in  this  case  is  that  the  applicatl<xi  is  not  made 
a  part  of  the  policy  by  anything  contained  in  the  policy  itself,  strictly  speak- 
ing." 

That  case  was  affirmed  in  86  Hun,  617,  35  N.  Y.  Supp.  1103.  See, 
also,  Cushman  y.  Insurance  Co.,  4  Hun,  783. 

In  the  case  of  Foley  v.  Bojal  Arcanum,  151  N.  Y.  196,  43  N.  E. 
456,  where  the  application  for  insurance  contained  the  following: 

"I  do  hereby  warrant  the  truthfulness  of  the  statements  in  this  appUcation, 
and  consent  and  agree  that  any  fraudulent  or  untrue  statements  made  herein, 
or  to  the  medical  examiner,  or  any  concealment  of  facts  by  me  in  this  applica- 
tion, *  •  »  shall  forfeit  aU  rights'  of  myself  an(t  my  family  or  descendants 
to  any  benefits  and  prlTileges  thereunder," 

— it  was  held  that  the  statements  contained  in  such  application  were 
warranties,  because,  as  said  by  the  court  at  page  201,  151  N.  Y., 
and  page  457, 45  N.  E: 

"From  allusions  made  hi  the  certificate  thereto  [to  the  application],  the 
conclusion  is  irresistible  that  it  was  the  intention  of  the  parties  to  make  the 
warranty  and  waiver  a  part  of  the  contract." 

The  case  of  Clements  v.  Indemnity  Co.,  29  App.  Div.  131,  51  N. 
Y.  Supp.  442,  recently  decided  by  this  court,  and  relied  upon  by  re- 
spondent's counsel,  is  not  in  conflict  with  the  proposition  that  state- 
ments contained  in  the  application  or  other  paper  upon  which  a 
policy  of  life  insurance  is  issued  must  be  referred  to  in  the  policy, 
in  order  to  give  them  the  effect  of  warranties.  In  that  case  it  was 
declared  in  the  policy  which  was  issued  on  the  life  of  Clements  that 
*'in  consideration  of  the  statements,  agreements,  and  warranties 
made  in  the  application*'  therefor,  and  that  "the  application  on  the 
faith  of  which  this  policy  issues  is  hereby  referred  to  and  made  part 
of  this  contract,  and  the  insured  hereby  agrees  that  the  answers 
and  statements  therein  contained  are  material,  and  that  they  are 
full,  complete,  and  true;  that  he  has  yerifled  and  adopts  as  his  own 
each  statement,  representation,  and  answer  made  therein,  whether 
written  by  him  or  not;  and  that  statements  made  to  an  agent,  and 
not  therein  written,  shall  form  no  part  of  this  contract."  Ooncededly, 
the  application,  and  the  statements  which  it  contained,  were  made  a 
part  of  the  policy  by  explicit  reference  to  it;  and  the  decision  in 
that  case  does  not  in  any  manner  support  the  contention  of  respond- 
ent's counsel,  that  the  statements  of  the  insured  in  this  case  may 
be  regarded  as  warranties.  In  the  case  of  Breeze  v.  Insurance  Co.,  24 
App.  Div.  377,  48  N.  Y.  Supp.  753,  recently  decided  by  this  court, 
also  cited  by  respondent's  counsel,  the  policy  which  was  being  con- 
sidered contained  the  provision  that  "in  consideration  of  the  an- 
swers and  statements  contained  in  the  printed  and  written  applica- 
tion for  this  policy,  all  of  which  are  hereby  made  warranties,  and 
hereby  made  a  part  of  this  contract,  and  of  the  payment,"  etc.  The 
policy  was  issued,  and  in  that  case  it  was  held  that  the  statement 
made  in  the  application  as  to  the  age  of  the  insured  was  a  warranty, 
and  that,  it  having  been  proven  that  such  statement  was  false,  no 
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recoveiy  could  be  hadL  The  decision  in  that  case  in  no  manner  sap- 
ports  the  defendant's  contention.  We  think  no  case  can  be  found 
in  which  it  has  been  held  that  where  the  policy  of  insurance  does 
not  in  some  manner  refer  to  the  statements  of  the  insured,  or  the 
papers  in  which  such  statements  are  contained,  such  statements 
are  warranties.  Of  course,  the  rights  of  the  parties  in  this  case  are 
to  be  determined,  not  only  from  the  policy  or  certificate,  but  also 
from  the  application,  the  medical  examiner's  report,  and  perhaps 
from  oral  statements  or  representations  made  by  the  insured;  but 
we  think  it  clear  that  such  statements,  not  being  referred  to  in  the 
policy  of  insurance  in  question,  should  not  be  given  the  force  and 
effect  of  warranties.  The  language  of  the  applicati(m  and  of  the 
medical  examiner's  report,  and  the  agreement  attached  to  them, 
respectively,  signed  by  the  insured,  do  not  make  the  statements 
therein  contained  warranties.  In  the  application  the  applicant  for 
membership  declares  that  ''the  foregoing  application  and  these  decla- 
rations, together  with  the  answers  and  explanations  given  to  the 
various  questions  in  Form  A  and  B  indorsed  hereon  [which  include 
his  answers  in  relation  to  his  brothers  and  sisters],  shall  form  the 
exclusive  and  only  basis  of  the  agreement  between  Ihe  above-named 
applicant  and  the  [defendant],  and  that  if  any  misrepresentatioiifl  or 
fraudulent  or  untrue  answers  or  statements  have  been  made,  or  if 
any  facts  which  should  have  been  stated  to  the  as60ciati<m  have  been 
suppressed  therein,  *  *  *  then  in  either  event  such  agreement 
shall  become  null  and  void."  There  is  nothing  in  the  agreement 
above  quoted  which  would  justify  the  court  in  holding,  as  a  mat- 
ter of  law,  that  the  plaintiff  cannot  recover,  solely  because  a  state- 
ment made  by  the  insured  in  such  application  is  untrue.  The  words, 
''If  any  misrepresentations  or  fraudulent  or  untrue  answers  or  state- 
ments have  been  made,"  must  be  held  to  be  equivalent  only  to  the 
words,  "if  any  misrepresentations  or  fraudulent  or  fraudulently  un- 
true answers  or  statements  have  been  made."  Dilleber  v.  Insurance 
Co.,  supra.  Otherwise,  the  words  "misrepresentations  or  fraudulent'" 
are  superfluous,  because  the  word  "untrue"  would  cover  and  include 
all.    In  such  case  it  is  said  by  May  on  Insurance  (volume  1,  §  168): 

*'Such  dedaratlon  cannot  be  used  in  the  disjunctive.  If  so  used,  the  dause 
which  relates  to  fraudulent  concealment  and  designedly  untrue  statemaits 
is  superfluous  and  unnecessary,  because  it  is  only  a  reiteration  In  extenso 
of  that  which  is  involved  in  the  former  clause,  which  requires  the  partictdars 
to  be  correct  and  true." 

And  the  author  further  says  that  in  such  case  the  construction 
should  be: 

"If  I  [the  insured]  am  guilty  of  any  fraudulent  concealment  or  designedly 
untrue  statement  in  those  answers,  the  policy  shall  be  nuU  and  void." 

This  proposition  is  further  emphasized  by  the  language  of  the 
agreement  attached  to  the  medicaJ  examinei^s  report,  which  agree- 
ment, in  express  terms,  declares  that,  in  order  to  deprive  the  in 
sured  of  the  benefits  provided  for  in  the  policy,  he  (the  insure^  must 
be  convicted  of  having  willfully  made  misstatements  or  concealed 
known  facts.    When  the  agreement  which  is  made  a  part  of  the  ap- 
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plication  and  the  agreement  which  is  made  a  part  of  the  medical  ex- 
aminer's report  are  considered  in  connection  with  the  question  pro- 
pounded in  each  of  said  documents,  to  wit,  '^State,  bo  far  as  yovk 
know>  what  was  the  age  at  death,'*  etc.,  to  wldeh  the  answers  com- 
plained of  were  given  by  tiie  insured,  we  tiiink  it  clear  that  socb 
answers  cannot  be  regarded  as  warranties,  and  that  thej  cannot  be 
regarded  as  implying  absolute  truthfulness,  but  that,  on  the  con- 
trary, such  agreements,  when  considered  in  connection  with  the 
question  propounded,  should  be  held  only  to  mean  that  the  insured 
was  required  to  answer  the  question  propounded  in  good  faith,  hon- 
estly, and  as  he  then  understood  the  fbct  to  be.  Many  authorities 
might  be  cited  to  the  effect  that,  where  the  meaning  or  construc- 
tion is  ambiguous,  such  construction  will  be  given  to  the  language 
employed  as  is  most  favorable  to  the  insured.  As  was  said  in  the 
case  of  National  Bank  v.  Insurance  Co.,  95  U.  B.  678: 

"When  a  policy  of  Insurance  contains  contradictory  provisions,  or  has  been 
so  framed  as  to  leave  room  for  constmctlon,  rendering  It  donbtful  whether 
the  parties  Intended  the  exact  truth  of  the  applicant's  statements  to  be  a 
oondltiea  precedent  (a  warranty)  to  any  binding  contract,  the  court  should 
lean  against  that  construction  which  imposes  upon  the  assured  the  obligation 
of  a  warranty.  The  company  cannot  justly  complain  of  such  a  rule.  Its 
attorneys,  officers,  or  agents  prepared  the  policy  for  the  purpose,  we  shall 
assume,  both  of  protecting  the  company  aa^ost  fraud,  and  of  securing  the 
Just  rights  of  the  assured  under  a  valid  contract  of  insurance.  It  is  its 
language  which  the  court  is  invited  to  Interpret  and  It  is  both  reasonable 
and  Just  that  Its  own  words  should  be  construed  most  strongly  against 
Itself." 

Considering  the  language  contained  in  the  agreement  attached 
to  the  application,  and  also  the  language  contain^  in  the  agreement 
attached  to  the  medical  examiner's  report,  the  conclusion  is  irre- 
sistible that  it  was  not  the  intention  of  the  parties  that  the  state- 
ments therein  contained  should  be  warranties,  but  that  they  should 
be  regarded  as  representations  merely,  and  also  that,  when  tibe  ques- 
tion propounded  is  considered,  the  answers  thereto  were  not  in- 
tended to  imply  absolute  verity,  but  that  the  insured  was  only  called 
upon  to  make  such  answers  in  good  faith,  honestly,  and  in  accord- 
ance with  his  best  recollection  and  knowledge  at  the  time  such  an- 
swers were  made.  It  will  be  observed  that  by  the  question,  the 
answers  to  which  are  complained  of,  the  insured  is  asked  to  state 
so  far  as  he  knows.  In  the  application  one  penalty  is  provided  in 
case  the  answers  to  such  question  are  misrepresentations  or  fraudu- 
lent or  untrue.  In  the  medical  examiner'a  report  another  penalty 
is  provided  in  case,  by  the  answers  to  the  same  question,  the  insured 
is  convicted  of  having  willfully  made  any  misstatements  or  concealed 
any  known  facts.  We  think  that  under  those  circumstances  the 
insured  was  only  required  to  make  such  answers  as  at  the  time  he 
believed  to  be  true. 

Under  the  evidence  and  circumstances  of  this  case,  we  think  it 
cannot  be  said,  as  a  matter  of  law,  that  the  insured  made  false  or 
untrue  statements  regarding  his  brothers  and  sisters  in  the  applica- 
tion.   As  before  said,  the  question  propounded  was: 

*'State,  so  far  as  you  know,  what  was  the  age  at  death,  cause  of  death,, 
duration  of  final  illness,  and  state  of  previous  health,  of  each  of  the^ollow- 
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Ing  persons,  If  deceased.    What  is  the  age  and  present  state  of  health  of 
each  of  them.  If  now  living  V" 

The  answers  were  required  to  be  given  in  a  form  or  schedale  pre- 
pared by  the  defendant  In  the  first  column  are  the  questions:  '^ow 
many  brothers  have  you  had?  How  many  sisters  have  you  had?" 
No  answers  are  made  to  such  questions,  but  in  the  next  column, 
which  is  headed,  '*Age,  if  Living,"  appear  the  figures  "6/'  "4  32,^  **30- 
21-19,*  "1  24."  In  the  next  column,  which  is  headed,  'KJondition  of 
Health,"  there  are  only  the  words  **Very  good."  In  the  next  column, 
headed,  "Age  at  Death,"  follows  "2  dead,  23-25."  And  so  on, — 
"Cause  of  Death,"  "How  Long  Sick,"  "Previous  Health,"  etc.  We 
think  that  from  those  answers  it  is  impossible  to  say,  as  a  matter 
of  law,  that  the  insured  stated  that  he  had  had  only  six  brotha^, 
and  that  only  two  of  such  brothers  were  dead,  or  that  he  had  had 
only  one  sister.  The  questions  and  answers  were  made  ambiguous, 
uncertain,  and  indefinite  by  the  action  of  the  defendant  itself,  and 
it  cannot  now  seek  to  defeat  a  recovery  because  of  the  apparent  dis- 
crepancy made  by  the  insured  in  stating  the  facts.  Burleigh  v.  In- 
surance Co.,  90  N.  Y.  220;  Baley  v.  Insurance  Co.,  80  N.  Y.  21;  Hig- 
gins  V.  Insurance  Co.,  74  N.  Y.  9.  The  answers  contained  in  the 
medical  examiner's  report  are  more  definite  and  less  ambiguous,  but, 
as  has  been  before  seen,  it  is  provided  in  the  agreenient  signed  by 
the  insured,  attached  to  such  report,  that,  in  order  to  deprive  him 
of  the  rights  under  the  policy  issued  to  him,  he  must  be  convicted 
of  having  willfully  made  misstatements  or  concealed  known  facts. 

The  conclusion  is  reached  that  the  defendant,  in  order  to  establish 
its  defense,  was  called  upon  to  prove  to  the  satisfaction  of  a  jury 
that  the  statements  of  the  insured  were  made  as  claimed,  that  such 
statements  were  untrue,  and  were  made  fraudulently  and  with  intent 
to  deceive  the  defendant,  or  else  that  such  statements,  if  made,  were 
material  to  the  risk. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur,  except  WARD,  J.,  not  voting. 


LEWIS  V.   HEYDENREICH. 

(Supreme  Court,  Appellate  Term.     March  2i,  1809.) 

Appeal— Rbvibw—Decibton  on  Confltctino  Evtdekoe. 

A  decision  on  conflicting  evidence,  wliich  seems  to  do  substantial  Jus- 
tice, wUl  not  be  disturbed. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  district. 

Action  by  Frederick  K.  Lewis  against  Rudolph  Heydenreich. 
There  was  judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Ai^ued  before  FREEDMAN,  P.  J.,  and  MacLEAlJ  and  LEVEN- 
rRITT,  JJ. 

Ludvigh  &  Ryttenberg,  for  appellant 
Henry  E.  Frankenberg,  for  respondent 
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PREEDMAN,  P.  J.  The  case  presents  a  sharp  conflict  of  testi- 
mony, and,  in  determining  such  conflict  in  the  manner  he  did,  the 
trial  judge  seems  to  have  done  substantial  justice.  The  judgment 
should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

LEVENTEaTT,  J.,  concurs. 

MacLEAN,  J.  (concurring).  In  this  action,  brought  for  commissions 
alleged  to  have  been  earned  by  one  Baer,  the  assignor  of  the  plaintiff 
testified  that  he  had  been  employed  by  the  defendant  to  sell  goods  be- 
longing, as  he  admitted  he  knew,  upon  cross-examination,  to  one  Leh- 
man (who  resided  and  did  business  in  Qermany),  for  whom  the  de- 
fendant was  agent,  and  into  whose  employment  the  assignor  himself 
went  after  the  defendant  had  been  succeeded  in  his  agency  in  this 
country  by  a  new  representative, — one  Manitz.  He  also  admitted 
that  at  the  time  of  Ids  engagement  under  Manitz,  the  defendant's 
successor,  he  had  assigned  to  him,  as  representing  Lehman,  all  his 
claims  against  Heydenreich,  which  assignment  he  claimed  was  re- 
delivered to  him;  that  he  had  rendered  to  Manitz  a  bill,  as  of  Leh- 
man's indebtedness  to  him,  in  which  he  included  all  his  claims  in  this 
action;  and  that  a  suit  thereon  had  been  settled.  Upon  this,  it 
would  seem  difficult  to  maintain  the  claims  set  up  by  the  plaintiff  here* 
in.  Then  the  defendant  testified  for  himself,  and  gave  a  different 
version  of  the  arrangement;  stating  that  he  was  to  pay  commissions 
only  upon  receipt  of  the  same  from  Lehman,  and  that  it  had  not 
been  received  by  him.  On  this  testimony,  involving  a  conflict  of  evi- 
dence, the  justice  rendered  judgment  for  the  defendant,  to  disturb 
which  no  reason  has  been  shown  by  the  appellant. 

The  judgment  should  be  affirmed,  with  costs. 


C>r.  >fisc.  Rep.  772.) 

KRUGER  V.  GEER. 

(Supreme  Oourt,  Appellate  Term.    March  24,  1899.) 

Accord  and  8 at ibf action. 

On  coUection  by  an  attorney  of  a  certain  amount,  he  wrote  to  plahitiff 
a  letter:  "Inclosed  you  wlU  find  a  statement  of  account,  my  receipted 
bUl  for  professional  services  since  our  last  settlement,  and  a  check  for 
$106.86,  being  the  balance  due  you.*'  On  receipt  thereof,  plaintiff  claimed 
of  defendant  the  entire  amount  of  the  collection,  insisting  that  he  had 
been  paid  in  fuU.  Bdd,  that  the  fact  that  plaintiff  retained  the  checlc 
and  the  receipted  statement,  where  the  check  contained  no  condition  that 
it  should  be  received  in  full  payment,  is  insufficient  to  show  an  accord 
and  satisfaction. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  district. 

Action  by  Julius  W.  Kruger  against  Edward  Winslow  Gteer.  From 
a  judgment  based  on  the  verdict  of  a  jury,  defendant  appeals.  Af- 
firmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRTTT,  JJ. 
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Howard  A.  Bperry,  for  appellant. 
Bernard  J.  liecke,  for  respondent 

LEVENTBITT,  J.  The  sole  question  inrolved  in  this  appeal  is 
whether  the  acceptance  of  a  check  by  the  plaintiff  was  an  accord  and 
satisfaction  of  the  claim  in  dispute.  The  defendant,  as  attorney  for 
the  plaintiff,  collected  a  judgment,  which,  exclusive  of  the  costs  to 
which  the  defendant  was  admittedly  entitled,  amounted  to  t3T2.62. 
He  sent  to  the  plaintiff  9166.86,  retaining  the  balance  for  services  ren- 
dered, as  he  claiins,  in  other  matters.  The  money  was  remitted  to 
the  plaintiff  by  defendantVi  check,  and  aecompaAying  it  was  a  receipted 
statement  and  a  letter.  The  only  material  portion  of  the  letter  is  the 
first  iiaragmph,  in  which  the  defendant  writes:  ''Inclosed  yon  will  find 
a  statement  of  aceoont,  my  receipted  bill  for  professional  services  since 
oar  last  settlement,  and  a  check  for  91^6.86,  being  the  balance  due 
you."  It  does  not  appear  Hiat  the  check  bore  any  dedaratioD,  or  even 
mdication,  that  it  was  intended  in  full  settlement.  Promptly  upon  re- 
ceipt of  letter  and  check,  the  plaintiff  called  upon  the  defendant. 
There  is  a  marked  conflict  between  them  as  to  what  occurred  at  the 
interview  then  had.  The  plaintiff  emphatically  claimed  the  entire 
amount,  9372.82;  insisting  that  the  defendant  had  been  paid  in  full, 
and  had  no  right  to  retain  any  portion  of  the  money  collected.  The 
plausibility  of  his  version  of  that  interview  is  borne  out  by  a  paper 
signed  by  the  defendant  a  few  months  prior  to  the  delivery  of  the 
check,  in  which  the  defendant  obligated  himself,  among  other  things. 
to  pay  to  the  plaintiff,  forthwith  upon  receipt,  the  money  in  dispute, 
against  which  he  therein  declared  that  he  had  not  and  would  not 
assert  any  lien.  The  defendant,  on  the  other  hand,  maintains  that 
at  that  interview  he  offered  the  plaintiff  the  alternative  of  return- 
ing the  check,  or  retaining  it  in  full  settlement,  and  that  the  plain- 
tiff elected  to  retain  it,  thus  determining  the  unliquidated  amount 
due  the  defendant  for  the  professional  services  enumerated  in  the 
receipted  statement.  If  the  defendant's  story  be  accepted,  a  valid 
accord  and  satisfaction  would  be  established.  The  plaintiff,  how- 
ever, denies  both  the  offer  by  the  defendant  and  the  acceptance  by 
him  of  any  alternative.  The  jury,  on  submwsion,  solved  that  con- 
flict favorably  to  the  plaintiff.  The  verdict  of  the  jury  places  before 
us  the  story  of  the  plaintiff  as  the  one  to  be  tested  acc^ing  to  the 
legal  principles  applicable  to  the  defense  of  accord  and  satisfaction. 
The  essential  elements  of  that  defense  are  a  new  agreement,  and  its 
performance.  There  must  be  an  executed  contract,  founded  upon  a 
new  consideration.  Nassoiy  v.  Tomlinson,  148  K.  Y.  326,  331.  42 
N.  E.  715.  The  accord  which  is  the  substitution  for  the  old  contract 
must  be  either  an  express  agreement,  or  implied  from  the  acta  of  the 
acceptor  of  the  tender  or  payment.  Puller  v.  Kemp,  138  N.  Y.  231, 
33  N.  E.  1034;  Lestienne  v.  Ernat,  5  App.  Div.  373,  39  N.  Y,  Supp. 
199.  In  the  case  at  bar  there  was  an  express  disavowal  of  any 
agreement  or  assent  on  the  part  of  the  plaintiff,  and,  unless  an  ini- 
plied  agreement  can  be  inferred  from  the  conceded  facts,  there  was 
no  accord.  The  only  fact  from  which  sudi  an  inference  could  be 
drawn  is  the  retention  by  the  plaintiff  of  the  receipted  statement,  and 
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of  a  dieek  which  was  not  coupled  with  any  condition  tliat  it  riiould 
be  received  in  full  payment.  That  isolated  fact  ia  inflnttdent  to 
meet  the  requiremcaits  of  an  accord,  and,  in  connection  widi  the  aor- 
ronnding  circumatances,  strips  the  defense  of  all  merit. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  respondent.     All  concur. 


(26  Mise.  Rop.  737.) 

MELBOURNE  v.  EGBERT. 

(Supreme  Court,  Appellate  Term.    March  24,  1899i) 

Becuhttt  vok  Costs. 

Under  Oonselldatlon  Act,  §§  1208,  12119,  made  applieable  In  tlie  mnnie^ 
ipal  courts  by  Greater  New  York  Charter,  S  ld69,  a  nonresident  of  New 
Tork  City  may  sue  by  long  suxnmonB  without  giving  security  for  costs. 

Appeal  from  municipal  conrt,  borongh  of  Manhattan,  First  dis- 
trict 

Action  by  John  W.  Melbonme  against  Thomas  Egbert  From  a 
jndgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

George  F.  Allison,  for  appellant. 
Phillip  F.  Olwell,  for  respondent. 

MacLEAN,  J,  At  the  trial  of  this  action  the  attorney  for  the 
defendant  moved  to  dismiss  the  complaint  because  of  failure  to  file 
security  for  costs,  the  plaintiff  being  a  nonresident.  The  justice 
granted 'the  motion  '^because  of  plaintiff's  noncompliance  with  the 
order  of  the  court  that  he  file  a  bond  for  costs."  No  such  order  ap- 
pears in  the  return,  and,  if  made,  it  was  improper,  because  the  plain- 
tiff* was  entitled  to  sue  by  what  is  commonly  called  a  ^'long  sum- 
mons," in  which  security  for  costs  was  not  required  under  the  former 
practice  (Glass  v.  Place,  5  Daly,  110);  nor  is  it  now  required  under 
sections  1298  and  1299  of  the  consolidation  act,  made  applicable  to 
the  present  practice  and  procedure  of  the  municipal  courts  by  section 
1369  of  the  greater  New  York  charter. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(20  Misc.  Rep.  770.) 

TURL  et  al.  v.  KNABB. 

(Supreme  Oourt,  Appellate  Term.    March  24,  18d0.) 

Sa  lbs— Accbpt  ancb. 

The  continued  use  of  a  tank,  with  knowledge  of  its  defectiveness,  for 
nearly  eight  months  after  its  purchase,  coupled  with  the  refusal  to  per- 
mit the  seller  to  remedy  it,  constitutes  an  acceptance,  so  as  to  render 
the  buyer  liable  for  the  price. 
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Appeal  from  municipal  court,  borough  of  Manhattan,  First  district. 

Action  by  Joseph  H.  Tori  and  another  against  William  Knabe. 
Prom  a  judgment  for  defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TlttTT,  JJ. 

William  W.  Niles,  Jr.,  for  appellants, 
Alex.  Thain,  for  respondent. 

LEVENTRITT,  J,  This  action  was  brought  to  recover  the  balance 
of  the  agreed  price  of  a  tank  which  the  plaintiffs  contracted  to 
build  for  the  defendant.  The  defense  was  that  the  tank  was  de- 
fective. It  appears  from  the  evidence  that  it  was  manufactured  and 
delivered  in  the  month  of  March,  1898,  and  that  upon  its  immediate 
use  the  defendant  discovered  that  it  leaked.  Upon  notice,  the  plain- 
tiffs promptly  offered  to  repair  the  defect.  The  defendant,  however, 
refused,  as  he  admits,  to  allow  the  plaintiffs  to  interfa*e  with  the 
tank  or  remedy  the  fault,  for  the  reason  that  it  would  involve  an  in- 
terruption of  his  business,  entailing  a  loss  far  in  excess  of  any  that 
might  result  through  the  leakage.  The  tank  was  in  constant  use 
from  the  time  of  delivery  to  the  day  of  trial,  in  November,  1898.  At 
no  time  during  that  period  of  eight  months  did  the  defendant  renew 
his  complaint  or  permit  repair.  Under  these  circumstances,  we  must 
hold  that  the  defendant  accepted  the  tank,  and  he  cannot,  at  this 
late  date,  interpose  as  a  defense  the  existence  of  a  defect  discovered 
when  he  began  its  use.  Brown  v.  Foster,  108  N.  Y.  387,  15  N.  E. 
608;  Chambers  v.  Lancaster,  3  App.  Div.  215,  38  N.  Y.  Supp.  253; 
Ellison  V.  Creed,  34  App.  Div.  15,  53  N.  Y.  Supp.  1054;  Cassidy 
V.  Le  Fevre,  45  N.  Y.  562;  Logan  v.  Apartment  House,  3  Misc. 
Rep.  296,  22  N.  Y.  Supp.  776.  In  Brown  v.  Foster,  the  court,  speak- 
ing of  certain  defective  machinery  supplied  for  a  sawmill,  say: 

*'He  used  the  machinery  in  the  prosecution  of  his  business,  and.  although 
complaining,  did  not  intermit  Its  use.  Knowing  its  defects,  he  continued  to 
run  It  *  *  *  The  continued  use  of  the  machine  In  the  promotion  of  his 
own  business  interests,  with  knowledge  of  its  imperfections,  was  an  unequlTo- 
cal  act  of  acceptance,  which  no  words  of  his  own  could  qualify/' 

In  Chambers  v.  Lancaster,  supra,  it  is  said: 

"After  the  machines  had  repeatedly  broken  down  in  Tltal  parts,  and  the  in- 
adequacy of  the  machines  to  perform  the  specified  work  had  become  apparent; 
the  defendant  still  continued  to  use  them.    This  operated  as  an  acceptance.** 

So,  in  the  case  at  bar,  the  continued  use  of  the  tank,  with  knowl- 
edge of  its  defect,  coupled  with  the  refusal  to  permit  the  plaintiffs 
to  remedy  it,  constituted  an  acceptance,  and  rendered  the  defendant 
liable  for  the  purchase  price.  The  judgment  must  therefore  be  re- 
versed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  coeta  to  appel- 
lants to  abide  the  event.     All  concur. 
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SHANNON  ▼.  ARNHEIM. 

(Supreme  Court,  Appellate  Term.    March  2i,  1800.) 

Lbasb—Surbbndbr— Nbw  Lbtting. 

Plaintiff  executed  a  lease  to  one  W.,  to  which  his  wife  was  not  a  party. 
W.  went  Into  possession,  and,  after  paying  the  rent  to  a  certain  time, 
went  away,  and  the  wife,  during  a  portion  <^  the  time  which  she  occu- 
pied the  house  after  her  husband  was  away,  paid  the  rent.  Held  not  to 
show  a  surrender  and  reletting,  so  as  to  render  her  liable  for  the  rent. 

Appeal  from  municipal  conrt,  borough  of  Manhattan,  Tenth  dis- 
trict. 

Action  by  Annette  Shannon  against  Catherine  Arnheim.  Judg- 
ment for  defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

A.  J.  Skinner,  for  appellant. 
James  A.  Seaman,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff  in  this  action  sought  recover7 
against  the  defendant  for  the  rent  of  the  premises  269  West  Seven- 
tieth street,  for  the  month  of  July,  1898.  Both  Catherine  Arnheim 
and  her  hnsband,  William  Arnheim,  were  named  as  parties  defend- 
ant; but,  the  latter  not  having  been  served,  the  action,  on  motion  of 
plaintiff's  counsel,  proceeded  against  Catherine  Arnheim  alone.  A 
written  indenture  of  lease  for  the  premises  in  question  from  the  Ist 
day  of  October,  1897,  to  the  Ist  day  of  October,  1898,  and  therefore 
covering  the  month  mentioned,  was  introduced  in  evidence.  This 
lease  was  executed  by  the  plaintiff  and  William  Arnheim.  The  de- 
fendant Catherine  Arnheim  was  not  a  party  thereto.  Obviously, 
therefore,  only  the  hnsband  was  liable  for  the  rent,  unless  a  surrender 
of  the  lease  and  a  new  letting  to  the  defendant  had  been  shown. 
lAughran  v.  Smith,  75  N.  Y.  206;  Bedford  v.  Terhune,  30  N.  Y.  453; 
Hallon  V,  Baxter  (Sup.)  8  N.  Y.  Supp.  15.  William  Arnheim  went 
into  possession  with  his  family,  and  remained  in  the  house  until 
May,  1898,  when  he  left,  his  wife  and  children  continuing  to  occupy 
the  premises.  To  the  time  of  his  departure  he  paid  the  rent,  while  for 
the  months  of  May  and  June  she  advanced  the  money.  She  occupied 
the  premises  for  the  first  half  of  July,  and  offered  the  plaintiff  9^ 
for  that  portion  of  the  month.  The  appellant  relies  on  that  offer, 
and  on  her  willingness  to  pay  the  rent  for  the  time  she  occupied  the 
house,  to  sustain  the  contention  that  the  defendant  was  chargeable 
with  the  July  rent.  This  contention  is  unsound.  In  view  of  the 
outstanding  lease,  the  defendant  was  not  liable  to  the  plaintiff  for 
use  and  occupation.  Olover  v.  Wilson,  2  Barb.  264;  Bedford  v.  Ter- 
hune, supra.  There  was  neither  a  surrender  of  the  lease  nor  a  new 
letting  to  the  defendant,  and  consequently  no  assumption  by  her  of 
liability  for  rent.  William  Arnheim  alone  is  liable,  and  the  plaintiff 
must  seek  her  remedy  against  him.  The  judgment  should  be  af- 
firmed. 

Judgment  affirmed,  with  costs  to  the  respondent.    All  concur. 
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(26  Misc.  Rep.  300.) 

In  re  LYMAN. 

(Supreme  Oourt  Special  Term,  Albany  County.    February,  18d9.) 

L  Iktoxicatiko  Liquor8~Po8TI170  of  Tax  Cb&tificatb— Rkbatb. 

Liquor-Tax  Law,  §  21,  requires  tbe  tax  certificate  to  be  at  all  times 
displayed  in  a  coospicuoos  place  on  the  premiaca  Section  31  makes  it 
unlawful  for  any  one  who  has  not  paid  the  tax  "and"  posted  the  certifi- 
cate to  sell  Uqnors  in  certain  quantities.  HtU,  that  where  a  liiinoir  dealer, 
who  has  ceased  the  traffic,  applies  for  a  rebate  and  surrenders  his  certifi- 
cate, pursuant  to  section  25,  subsequent  sales  are  a  violation  of  section 
31,  thoufsfa  the  certificate  has  not  been  aocepted  nor  the  rebate  paid, 
and  accordingly,  under  section  34,  subd.  2,  the  right  to  the  rebate  be- 
comes forfeited. 

3.  Same— Rb VOCATION  op  Cbrtipic ate— Service  op  Papers. 

Undef  Liquor-Tax  Law,  %  28,  requiring  a  copy  of  the  petition  for  revo- 
cation of  a  liquor-tax  certificate  to  be  served  on  **the  holder  of  snch 
certificate,*'  it  is  sufficient  to  serve  copies  on  the  person  authorized  to  sell 
liquors  under  it,  without  serving  one  who  holds  it  as  collateral. 

Petition  of  Henry  H.  Ljrman  for  an  order  revoking  the  liqaor-tax 
certificate  issued  to  William  Fagan.     Granted. 

William  E.  Schenck,  for  petitioner. 
James  J.  Farren,  for  defendant 

GHE8TEB,  J.  The  defendant  contests  this  application  on  two 
grounds:  First,  because  the  assignee  of  the  certificate  has  not  been 
made  a  party  to  the  proceeding,  nor  been  served  with  a  copy  of  the 
petition  and  order  to  show  cause;  and,  second,  becanae,  as  he  claims, 
he  has  not  violated  any  provision  of  the  liquor-tax  law,  a  convic- 
tion for  which  would  cause  a  forfeiture  of  his  certificate,  or  of  the 
right  to  a  rebate  of  a  portion  of  the  tax  paid  thereon. 

The  last-mentioned  ground  will  be  conaidered  first.  The  proof 
shows  that  application,  under  section  25  of  the  liquor-tax  law,  to 
surrender  the  certificate  in  question,  and  for  a  refunding  of  the  pro 
rata  amount  of  the  tax  paid  for  the  unexpired  term  of  such  certifi- 
cate, was  made  to  the  county  treasurer  of  Albany  county  on  Novem- 
ber 30,  1898.  The  petition,  which  was  accompanied  with  the  sur- 
rendered certificate,  stated  that  the  petitioner  had  voluntarily  ceased 
to  traffic  in  liquors  during  the  term  fbr  which  said  certificate  was 
issued.  The  petition  and  certificate  were  received  in  due  course  by 
the  state  commissioner  of  excise  the  next  day,  December  1st.  Not- 
withstanding this  surrender  and  application  for  rebate,  the  ded^endant 
did  not  cease  to  traffic  in  liquors,  but  thereafter,  and  during  the 
month  of  December,  sold  whisky  to  be  drunk  on  the  premises  where 
sold,  and  for  which  this  certificate  was  issued.  For  this  trafficking, 
after  the  surrender  of  the  certificate,  the  petitioner  seeks  to  procure 
a  revocation  and  cancellation  of  the  certificate,  the  effect  of  which 
will  be  a  forfeiture  of  all  right  to  any  rebate  thereunder.  Liquor- 
Tax  Law,  §  25;  Laws  1896,  c.  112,  as  amended  by  Laws  1897,  c  312. 
This  proceeding  was  commenced  within  30  days  after  the  recdpt  of 
the  certificate  by  the  state  commissioner  of  excise. 

The  contention  of  the  defendant  with  respect  to  this  branch  of 
the  case  is,  in  brief,  that,  so  long  as  the  surrender  of  the  certificate 
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liftd  not  jet  been  accepted  and  the  rebate  paid,  the  ceftiflcate  was 
still  in  force,  and,  therefore,  that  this  selling  of  whisky,  in  December, 
was  not  an  unlawful  traflftcking  in  liquor,  and  that  the  only  effect 
of  such  selling  is  to  deprive  him  or  his  assignee  of  the  right  to  the  re- 
bate for  that  month.  He  insists  that  there  is  nothing  in  the  liquor-tax 
law  to  make  such  selling  a  cause  for  forfeiture  of  the  certificate 
or  of  the  rebate,  and  that,  therefore,  the  petition  must  be  dismissed, 
and  leave  him  or  his  assignee  free  to  make  a  new  application  for  sur- 
render and  for  the  rebate  for  such  time  during  the  remaining  term 
of  the  certificate  as  he  has,  in  fact,  ceased  wholly  from  the  traffic. 
The  liquor-tax  law  provides,  in  section  21,  that: 

''Befbre  commencing  or  doing  any  business  for  the  time  for  which  the  ex- 
cise tax  is  paid  and  the  oertincate  Is  given,  the  paid  liqnor-tax  certificate  shaU 
be  posted  up  and  at  all  times  displaced  in  a  conspicuous  place  in  the  room 
or  bar  where  the  traffic  In  liquors  for  which  the  tax  was  paid  is  carried  on, 
so  that  all  persons  visiting  such  place  may  readily  see  the  same,  but  if  there 
be  a  door  opening  from  the  street  into  the  room  or  barroom  where  the  tratBe 
In  liquors  is  carried  on  and  a  window  facing  the  street  upon  which  such  door 
opens,  such  certificate  shaU  be  displayed  in  such  window  so  it  may  be  readily 
seen  from  the  street" 

The  certificate  in  question  bore  on  its  face  the  words,  '^Severe 
penalties  are  imposed  for  neglect  or  refusal  to  place  and  keep  this 
certificate  conspicuously  in  your  place  of  business,"  in  accordance  with 
the  requirement  to  that  effect  contained  in  section  20. 

Section  31  of  said  law  provides  that: 

"It  shall  not  be  lawful  fbr  any  corporation,  asaodatioo,  copartnersliip  or 
person  which,  or  who,  has  not  paid  a  tax  as  provided  in  section  eleven  of  this 
act  and  obtained  and  posted  the  liquor-tax  certificate  as  provided  in  this  act 
to  sell,  offer  or  expose  for  sale,  or  give  away  liquors  in  any  quantity  less  than 
five  wine  gaUons  at  a  time;  nor,  without  having  paid  sudi  tax  and  compUcd 
with  the  provisions  of  this  act,  to  sell,  offer  or  expose  for  sale,  or  give  away 
liquor  in  any  quantity  whatever,  any  part  of  which  is  to  be  drunk  on  the 
premises  of  such  vendor.*' 

Subdivision  2  of  section  34  of  said  law  provides  that: 

"Any  corporation,  association,  copartnership  or  person,  •  •  •  who  shaU 
Tiolate  the  provisions  of  this  act  by  trafficking  in  liquors  contrary  to  the  pro- 
visions of  sections  eleven,  twenty- two,  twenty- three,  twenty-four,  thirty  or 
thirty-one,  shaU  be  guilty  of  a  misdemeanor,  and  upon  conviction  therefor 
*  •  •  shall  forfeit  the  liquor-tax  certificate,  and  be  deprived  of  all  rights 
and  privUeges  thereunder,  •  •  •  and  of  any  right  to  a  rebate  of  any  por- 
tion of  the  tax  paid  thereon." 

Subdivision  2  of  section  28  of  said  law  authorises  any  citisai  of  the 
state  to  present  a  verified  petition  to  the  court  or  a  justice  for  an 
order  revoking  and  canceling  the  certificate  upon  the  ground  thaf 
the  holder  '^is  not  entitled,  on  account  of  the  violation  of  any  pro- 
\  Isions  of  this  law,  conviction  for  which  would  cause  a  forfeiture 
of  such  certificate,  or  for  any  other  reason,  to  hold  such  certificate." 

The  law  also  requires  a  person  holding  a  certificate  who  has  ceased 
to  trafSc  in  liquors  thereunder,  and  who  applies  for  a  rebate,  to  sur- 
render his  certificate  to  the  officer  who  issued  the  same  or  to  his 
successor  in  office.  Section  25.  This  was  done  in  this  case.  It  is 
evident  that  the  surrender  of  the  certificate  required  by  this  section 
could  not  be  made,  and  at  the  same  time  that  it  could  be  conspicu- 
ously posted  up  in  the  barroom  or  the  barroom  window,  as  required 
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by  section  21.  It  is  clear,  therefore,  that  the  sales  of  liquors  provai 
in  this  case  were  made  when  the  certificate  was  not  so  posted,  and 
in  violation  of  that  section. 

But  it  is  said  that  section  21  is  not  one  of  those  named  in  sub- 
division 2  of  section  34,  above  mentioned,  in  which  is  enumerated 
the  sections  a  violation  of  whidi  is  a  cause  for  forfeiture  of  the 
certificate  and  of  the  right  to  a  rebate  thereunder.  This  is  true; 
but  section  31  is  there  named,  and  in  that  section  it  is  made  unlaw- 
ful for  any  person,  who  has  not  paid  the  tax  ''and"  posted  the  certifi- 
cate as  provided  in  the  act,  to  sell  liquors  in  any  quantity  less  than 
five  wine  gallons  at  a  time,  nor  ''without  having  paid  such  tax  and 
complied  with  the  provisions  of  this  act,  to  sell  *  *  *.  liquor  in 
any  quantity  whatever,  any  part  of  which  is  to  be  drunk  on  the  prem- 
ises of  such  vendor."  It  will  be  seen  that  the  word  "and,"  and  not 
the  word  "or,"  is  used  to  connect  the  different  parts  of  these  seo- 
tences,  and  therefore  the  payment  of  the  tax  alone  is  not  sufficient 
to  protect  the  vendor.  He  must  do  that,  and  also  comply  witii  the 
provisions  of  the  law  with  respect  to  posting  the  certificate  where 
it  can  at  all  times  readily  be  seen,  else  the  sale  of  liquor  is  illegal, 
under  section  3L  That  was  not  done  in  this  case.  The  sale  was 
therefore  illegal  under  that  section,  and  cause  for  forfeiture  of  the 
certificate,  and  of  all  right  to  rebate  thereunder,  pursuant  to  subdi- 
vision 2  of  section  34. 

The  defendant  also  insists  that  the  provision  of  the  law  (section  28) 
requiring  that  a  copy  of  the  petition  and  order  "shall  be  served  upon 
the  holder  of  such  certificate"  has  not  been  complied  with.  The  claim 
is  that  the  Quinn  &  Nolan  Ale-Brewing  Company  us  the  holder  of  tht* 
certificate  by  virtue  of  an  assignment  thereof  to  it.  It  appears  that 
on  the  30th  day  of  April,  1898,  the  day  upon  which  the  certificate 
bears  date,  the  defendant  executed  a  paper  in  which  it  waa  recited 
that  this  brewing  company  had  loaned  him  the  sum  of  |150  for  tho 
purpose  of  enabling  him  to  pay  the  tax  and  take  out  the  certificate, 
and  for  which  he  had  delivered  to  such  company  his  note,  and  that 
he  sold  and  assigned  such  certificate  to  said  brewing  company,  and 
all  moneys  to  be  refunded  upon  the  surrender  thereof,  as  collateral 
security  for  the  payment  of  said  note.  He  also,  in  that  paper,  ap- 
pointed the  general  manager  of  the  company  as  his  attorney  to  sur- 
i*ender  «aid  certificate  and  to  receive  and  receipt  for  the  rebate.  The 
petition 'f or  the  surrender  was  made  in  the  name  of  the  defendant  by 
such  general  manager,  under  this  power  of  attorney.  There  is  no 
claim  here  that  there  has  ever  been  'any  transfer  of  the  certificate,  un- 
der section  27  of  the  liquor  tax  law,  to  the  brewing  company,  which 
would  authorize  it,  instead  of  the  defendant,  to  carry  on  the  business 
under  the  certificate. 

It  seems  to  me  clear  that  the  phrase,  "holder  of  the  certificate," 
as  used  in  the  statute,  means  the  person  authorized  to  sell  liquors 
under  it,  and  cannot  fairly  be  held  to  mean  a  corporation  who  may 
chance  to  have  an  assignment  of  it  as  collateral  security  for  a  loan. 
This  construction  is  evident  from  an  examination  of  section  11  of  the 
law,  where  the  phrase  fs  used  in  that  sense  in  several  of  the  subdi- 
visions of  that  section.     For  instance,  under  subdivision  1,  which  is 
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the  one  under  which  the  certificate  in  question  was  issued,  after  de- 
fining the  taxes  and  the  kind  of  traffic  that  may  be  carried  on  under 
that  subdivision,  it  is  said:  "The  holder  of  a  liquor-tax  certificate 
under  this  subdivision  is  entitled  also  to  traffic  in  liquors  as  though 
he  held  a  liquor-tax  certificate  under  subdivision  2  of  this  section." 
The  phrase  is  used  also  with  the  same  meaning  in  subdivisions  2,  3, 
and  5.  It  is  used  again  in  section  25  of  the  law,  where  it  is  said  that 
''a  person  holding  a  liquor-tax  certificate  and  autliorized  to  sell  liquors 
under  the  provisions  of  this  act"  may  surrender  the  same,  and  apply 
for  a  rebate,  under  the  conditions  named  in  this  section. 

If  I  am  right  as  to  the  meaning  of  this  phrase  which  I  have  stated, 
the  defendant  was  the  holder  of  the  certificate  in  question,  and  serv- 
ice of  the  petition  and  drder  upon  him  alone  was  sufficient  to  give  the 
court  jurisdiction  of  the  proceeding  and  to  revoke  the  certificate.  It 
was  held  in  People  v.  Lyman,  27  App.  Div.  527,  50  N.  Y.  Supp.  497, 
affirmed  156  N.  Y.  407,  50  N.  E.  1112,  that  the  indictment  and  arrest 
of  one  of  a  firm  holding  a  liquor-tax  certificate  within  30  days  after 
the  surrender,  for  a  violation  of  the  liquor  law,  suspends  the  right 
of  an  assignee  holding  the  same  as  collateral  security  to  the  rebate, 
and  that  the  right  of  such  assignee  to  the  rebate  was  conditional 
and  dependent  upon  the  completion  of  30  days  after  the  surrender 
without  a  violation  of  the  law  by  the  persons  to  whom  it  was  issued. 
This  case  supports,  to  a  considerable  extent,  the  view  of  the  statute  I 
have  above  indicated. 

For  the  reasons  given,  I  think  the  certificate  should  be  revoked  and 
canceled,  with  such  costs  to  the  petitioner  rr  may  properly  be  taxed 
in  a  special  proceeding,  nnder  section  3240  of  the  Code  of  Civil  Pro- 
cedure.    Ordered  accordingly. 


(26  Misc.  Rep.  767.) 

80HNBIDER  et  al.  v.  KLAR. 

(Supreme  Court,  Appellate  Term.    March  24,  1809.) 

COHTRACT— PaBT  PbRFORMANCB— RlBCOVBRT. 

Where  plaintiff  agreed,  for  a  certain  sum,  to  make  a  suit  of  clothes 
for  defendant,  and,  on  delivery,  the  trousers  were  rightfully  rejected, 
because  not  properly  made,  plaintiff  could  not  recover  for  any  portion  of 
the  price,  as  the  contract  was  an  entire  one,  and  defendant's  promise 
was  conditioned  on  complete  performance. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dis- 
trict. 

Action  by  Charles  L.  Schneider  and  Douglas  O.  Dodds  against 
Adolphe   J.    Klar.^  Judgment   for   plaintiffs.    Defendant  appeals. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

William  S.  Haskell,  for  appellant 
Benjamin  P.  Feiner,  for  resi)ondent8, 

LEVENTRITT,  J.  The  plaintiffs  are  merchant  tailors  in  this  city. 
The  defendant  placed  an  order  with  them  for  a  suit  of  clothes,  which 
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they  agreed  to  make  for  him  for  the  sum  of  928.  Upon  delivery, 
the  defendant  rejected  the  trousere^  for  the  reason  that  they  were 
not  properly  made,  and  refused  to  pay  for  the  suit  Several  unsuc- 
cesctful  attempts  were  made  by  the  plaintiffs  to  remedy  the  de£ect& 
Nevertheless  this  action  was  brought  to  recover  the  entire  contract 
price.  In  the  course  of  the  trial,  it  was  both  admitted  and  provei 
that,  while  the  coat  and  vest  were  unobjectionable,  the  trousers 
were  improperly  tailored.  These  facts  appearing,  the  justice,  on 
the  consent  of  both  parties,  suspended  the  trial  for  one  week,  to 
enable  the  plaintiffs  to  complete  the  suit,  by  furnishing  to  the  de- 
fendant in  the  interim  a  proper  pair  of  trousers.  When  the  trial 
was  resumed  the  garment  had  not  been  made  or  delivered.  The  jus- 
tice, in  his  opinion,  finding,  from  the  testimony,  as  a  matter  of  fact, 
that  the  omission  was  chargeable  to  the  plaintiffs,  deducted  the 
proven  value  of  the  trousers  from  tie  agreed  price  for  the  whole 
suit,  and  rendered  judgment  against  the  defendant  for  the  value  of 
the  coat  and  vest.  This  was  error.  The  judgment  should  have  been 
in  favor  of  the  defendant  The  contract  between  the  parties  was 
entire.  The  defendaat's  promise  to  pay  was  conditional  upon  com- 
plete performance  on  the  part  of  the  plaintiffs  of  their  part  of  the 
agreement.  Ming  v.  Corbin,  142  N.  Y.  334,  37  N.  E.  105.  The  de- 
fendant was  therefore  entitled  to  a  whole  suit  of  clothes,  according 
to  his  order,  before  he  could  be  required  to  make  any  payment  The 
agreement  between  the  parties  was  for  a  complete  suit  of  clothes, 
and  not  for  an  individual  garment,  and  it  was  incumbent  on  ttie 
plaintiffs  to  show  full  performance  on  their  part  before  they  became 
entitled  to  any  part  of  the  price.  Husted  v.  Craig,  36  N.  Y.  221; 
Mount  V.  Lyon,  49  N.  Y.  552;  Baker  v.  Higgins,  21  K  Y.  397. 

The  defendant  in  no  wise  impaired  his  rights  by  consenting  to  the 
suspension  of  the  trial  in  order  to  enable  the  plaintiffs  to  furnish 
him  with  a  satisfactory  pair  of  trousers.  The  effect  of  this  consent 
merely  was  to  afford  the  plaintiffs  opportunity  to  complete  the  con- 
tract according  to  its  original  terms.  It  did  not  relieve  the  plaintiffs 
of  any  obligation  resting  upon  them. 

It  is  contended  by  the  plaintiffs  that  the  agreement  of  the  parties, 
in  open  court,  in  the  course  of  the  trial,  was  an  accord  and  satis- 
faction of  whatever  claim  the  defendant  had,  and  that  his  refusal  to 
perform  excused  performance  on  their  part  In  order  to  sustain 
this  proposition,  the  plaintiffs  assume,  contrary  to  the  findings  of 
the  trial  justice,  that  the  defendant  was  at  fault  The  judgment 
must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event    All  concur. 
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AOKESR  et  aL  y.  SAYNISOS. 

(Supreme  Court,  Appellate  Term.    March  24,  18d9.) 

ATTAOiiHBHT— Sufficiency  of  Affidavit. 

An  affidavit  for  attacbment  is  Insufficient  where  it  states  the  grounds 
on  information  and  belief,  without  reciting  the  names  of  th»  Informants 
or  excusing  the  absence  of  their  affidavits. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Acker,  Merrall  &  Gondit  against  Edmund  Baynisch. 
From  an  order  of  the  general  term  of  the  city  court,  reyeraing  an 
order  of  the  special  term  denying  a  motion  made  by  subsequent  jndg- 
ment  creditors  to  vacate  an  attachment  theretofore  granted  (54  N. 
Y.  Supp.  937),  plaintiffs  appeal.    Affirmed. 

Argued  before  FBEEDMAN,  P.  J-,  and  MacLEAN  and  LEVEN- 
TBITT,  JJ. 

James  Forrest,  for  appellants. 
M.  K.  Kursheedt,  for  respondent 

MacLEAN,  J.  The  warrant  of  attachment  was  applied  for  and 
allowed  herein  upon  the  specific  ground  that  the  defendant,  a  resi- 
dent of  the  city  of  New  York,  had  departed  therefrom  with  intent  to 
defraud  his  creditors.  Code  Civ.  Proc.  §  8169.  In  support  thereof 
it  was  necessary  that  the  facts  requisite  to  confer  jurisdiction  upon 
the  court  or  Judge  be  shown  by  the  affidavit  of  a  person  primarily 
having  knowledge  of  the  facts  set  forth.  In  this  instance,  however, 
all  the  statements  as  of  fact  were  made  upon  information  and  belief, 
without  reciting  either  the  names  of  the  informants  or  any  excuse 
for  the  absence  of  their  affidavits.  That  the  motion  to  set  aside 
the  attachment  was  made,  not  by  the  defendant,  but  by  Judgment 
creditors,  was  not  good,  as  it  was  shown  tliat  the  moving  parties  had 
obtained  their  Judgment,  and  so  acquired  a  lien  upon  the  defendant's 
property  after  it  was  attached,  and  that  their  application  to  vacate 
the  warrant  was  made  before  the  actual  application  of  the  proceeds 
of  the  attached  property  to  the  payment  of  the  Judgment  in  the  action 
of  the  plaintiff.  Code  Civ.  Proc.  §  682.  The  order  of  the  general 
term  of  the  city  court  should  be  affirmed,  with  costs. 

Order  of  the  general  term  of  the  city  court  affirmed,  with  costs. 
All  concur. 


(26  Misc.  Rep.  724.) 

BRUOK  V.  FEINER  et  aL 

(Supreme  (3ourt,  AppeU&te  Term.    March  24,  1899.) 

L  Attachment— CiJiiMs  by  Third  Pbrsovs— Indbmnitt  Bond— Liabilitt. 

Under  Code  Civ.  Proc.  S  2912,  requiring  an  officer  holding  property 
under  a  writ  of  attachment  to  deliver  It  to  a  third  person,  on  his  giving 
bond  for  double  Its  value,  conditioned  that  he  wlU  establish  a  title  to  such 
property,  and  section  2913,  limiting  a  recovery  on  such  bond  to  the  value 
of  the  property  delivered  to  the  claimant,  recovery  can  be  had  on  the 
bond  only  to  the  extent  of  the  value  of  the  property,  regardless  of  the 
amount  of  the  judgment  recovered  In  the  main  action* 
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ana  w  new  xorx  siaie  ueporcer. 

2.  Samb— Value  of  Property— Evidence. 

In  an  action  on  sucb  bond,  the  judgment  recovered  in  tbe  main  actioo 
is  no  evidence  of  the  value  of  the  property. 

Appeal,  from  mnnlcipal  coiurt,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Samuel  Bruck  againet  Joseph  Peiner  and  others.  There 
was  a  judgment  for  plaintiff,  and  defendants  appeal.    Beversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Sanders  &  Bosenstein,  for  appellants. 
Louis  Levy,  for  respondent 

FBEEDMAN,  P.  J.  In  an  action  begun  by  the  firm  of  Deiner, 
Kerbel  &  Co.  against  Joseph  Feiner,  an  attachment  was  obtained, 
and  a  levy  made  upon  property  claimed  to  be  owned  by  Leo  Polascek. 
Thereupon  Polascek  gave  the  bond  required  by  section  2912  of  the 
Code  of  Civil  Procedure,  with  Max  Schwartz  as  surety,  and  the 
goods  taken  under  the  attachment  were  delivered  to  Polascek.  Dei- 
ner, Kerbel  &  Co.  assigned  their  cause  of  action  upon  the  bond  afore 
said  to  this  plaintiff,  who  institnted  this  action  against  these  de- 
fendants. The  case  is  very  yoluminous,  and  presents  numeroos  ex- 
ceptions. The  judgment  roll  in  the  action  in  which  Deiner,  Kerbel 
&  Go.  were  plaintiffs,  and  Joseph  Feiner  was  defendant,  was  intro- 
duced in  evidence,  and  showed  the  amount  of  that  judgment  to  be 
9188.16.  There  was  absolutely  no  testimony  as  to  tiie  value  of  the 
property  taken  by  virtue  of  the  attachment  and  delivered  to  the  de- 
fendant Polascek,  pursuant  to  his  undertaking. 

The  court  below  charged  the  jury  that,  if  they  found  a  verdict  for 
the  plaintiff  in  this  action,  they  must  find  for  the  sum  of  9188.16, 
the  amount  of  the  judgment  in  the  prior  action.  To  that  charge  the 
defendants'  counsel  duly  excepted.  The  defendants'  counsel  the*- 
asked  the  court  to  charge  the  jury  that,  if  they  should  find  a  ver- 
dict in  favor  of  the  plaintiff,  they  could  only  award  the  value  of  the 
property  attached  under  the  attachment.  This  was  also  refused, 
the  court  saying:  ''I  refuse  to  charge  that.  I  charge  them  to  bring 
in  a  verdict,  in  that  event,  for  9188.16."  An  exception  was  duly 
taken  by  defendants'  counsel.  Subsequently  the  jury  rend^^  a 
verdict  in  favor  of  the  plaintiff  for  said  sum  of  9188.16,  which  ver- 
dict defendants'  counsel  moved  to  set  aside,  on  the  ground  that  it 
was  against  the  law  and  the  evidence,  and  upon  all  the  grounds  8i>eci- 
fied  in  section  999  of  the  Code.  That  motion  was  denied,  and  an  ^- 
ception  thereto  duly  taken. 

The  rulings  referred  to  clearly  constituted  error.  The  value  of  the 
property  attached  might  have  been  much  less  than  the  amount  of 
the  judgment,  and  the  judgment  itself  was  no  evidence  of  value. 
Section  2913  of  the  Code  of  Civil  Procedure,  as  well  as  the  bond  sued 
upon,  expressly  linuts  the  plaintiff's  recovery  to  the  value  of  the  prop- 
erty attached  and  delivered  to  the  claimant,  with  interest  thereon 
from  the  time  of  the  delivery.  Such  value  must  be  established  in- 
dependently of  the  judgment  recovered.  No  testimony  concerning 
such  value  having  been  given,  and  the  rulings  above  referred  to  be- 
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Sop.   Ot.)  QAQMOSTRO   V.   CAPROBALE.  1027 

ing  clearly  erroneous,  a  new  trial  must  be  had.    The  views  expressed 
render  it  unnefcessary  to  consider  the  other  exceptions  in  the  case. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event.     All  concur. 


GAGLIOSTRO  v.    CAPRORALB. 

(Supreme  Ck>urt,  AppeUate  Term.    March  24,  1809.) 

Afpbal— Objections  Waived. 

Where,  in  an  action  for  rent  the  evidence  shows  an  unconditional  ten- 
der, and  a  refusal  to  accept,  before  suit  brought,  payment  of  the  money 
into  court,  and  dismissal  without  objection  or  exception,  such  dismissal 
wlU  not  be  reviewed  because  of  the  refusal  to  aUow  costs. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Antonio  Oagliostro  against  Bosina  Caprorale.  Frmn  a 
judgment  ^smissing  the  complaint,  plaintiff  appeals.    A£Brmed. 

Argued  before  FBEEDMAJN,  P.  J.,  and  MacLEAN  and  LBVEN- 
TRITT,  JJ. 

Joseph  Gifuni,  fcM*  appellant. 
Donlellan  &  Andrews,  for  respondent. 

FBEEDMAN,  P.  J.  The  amount  claimed  by  the  plaintiff  herein 
was  the  sum  of  $50,  for  accrued  rent.  Upon  the  return  day  of  the 
summons  the  parties  appeared  in  person  and  by  their  respective  at- 
torneys. The  defendant  stated  that  he  called  upon  the  plaintiff,  and 
offered  to  pay  him  the  $50  claimed  by  him;  that  the  plaintiff  refused 
to  accept  the  money,  and  told  the  defendant  to  see  his  attorney;  that 
he  (defendant)  called  upon  the  plaintiff's  attorney,  and  offered  him 
the  money;  that  the  said  attorney  wanted  |7  costs;  and  that  at 
this  time  he  (the  defendant)  had  not  been  served  with  a  summons  in 
the  case.  These  facts  were  not  disputed,  and  the  plaintiff  specifically 
admitted  that  the  offer  of  payment  to  him  was  made  before  suit  was 
brought.  It  was  also  admitted  the  money  was  then  paid  into  court 
to  satisfy  the  plaintiff's  claim.  The  court,  upon  these  statements 
and  admissions,  thereupon  dismissed  the  action,  without  costs,  and 
without  objection  or  exception  thereto  by  plaintiff. 

This  case  differs  materially  from  EUenstein  v.  Klee,  12  Misc.  Bep. 
112,  33  N.  Y.  Supp.  94,  and  from  the  case  of  Braumen  v.  Vanderpool 
(recently  decided  by  this  court)  56  N.  Y.  Supp.  216.  In  the  case 
at  bar  there  was  a  clear,  unconditional  tender  made,  and  a  refusal 
to  accept,  before  suit  brought,  payment  of  the  money  into  court,  and 
a  dismissal  of  the  complaint,  without  objection  or  exception  taken. 
The  record  is  therefore  conclusive  in  favor  of  the  correctness  of  the 
judgment  rendered. 

Judgment  affirmed,  with  costs.    All  concur. 
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FA15ISU  et   aL   ▼.    fMlLiLiUfS. 

(Snpreme  Court  Appellate  Tenn.    March  24,  1889.) 

Action  fob  Rbht— T6btb— CouHmoLAnc 

Code  ClY.  Proc.  S  501,  prohibiting  the  maintenance  of  a  connterdahu 
founded  on  a  tort,  not  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  plaintUTs  claim,  or  connected 
with  the  subject  of  the  action,  precludes  a  tenant,  in  an  action  for  rent, 
trom  maintaining  a  counterclaim  for  damages  caused  by  alterations  of 
the  premises  made  by  the  landlord. 

Appeal  from  municipal  courts  borough  of  Manhattan^  Eiighth  dis- 
trict. 

Action  l^  Angelica  Paber  and  others  against  George  W.  Phillips, 
lodgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  PREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN 
mUTT,  JJ. 

M.  E.  Duffy,  for  appellant. 

Irans^  Kidder  &  Melcher,  for  respondents. 

FBEEDMAN,  P.  J.  The  action  was  brought  to  recover  the  sum 
■^t  f 50  for  rent  of  certain  premises  from  September  15,  1898,  to  Oc- 
tober 15,  1898.  The  defendant,  by  his  answer,  admitted  the  hiring 
of  the  premises,  and  then  attempted  to  plead  an  eviction,  and  also 
^  counterclaim  for  damages.  The  pleadings  were  in  writing,  and 
verified.  At  the  trial  it  clearly  appeared  that,  by  the  terms  of  the 
<»ntract  between  the  parties,  the  sum  of  |50  became  due  and  pays 
tile  on  September  15,  1898,  for  one  month's  rent,  payable  in  advance: 
that  the  defendant  occupied  the  premises  until  October  15,  1898; 
;and  that  there  was  no  eviction  which  could  defeat  plaintiffs'  dalm 
tor  rent  for  the  period  sued  for. 

The  counterclaim  was  disallowed,  because,  in  the  opinion  of  the 
oourt  below,  it  could  not  be  maintained,  under  section  501  of  the 
Ck)de  of  Civil  Procedure,  in  the  present  action  for  rent  accrued,  even 
though  the  defendant  might  maintain  a  separate  action  upon  the 
tfacsts  embraced  therein.  This  ruling  was  correct,  for  it  sufficiaitij 
appeared  in  the  course  of  the  trial  that  the  damages  for  injuries  to 
^lefendant's  goods,  and  for  the  expenses  incurred  in  defendant's  re- 
moval from  the  premises,  were  caused  by  plaintiffs'  wrongful  and 
^unlawful  entry,  and  other  wrongful  acts  conmiitted.by  the  plain- 
tiOs  in  the  course  of  altering  and  changing  the  house  from  a  pri- 
vate house  to  a  flat  house.  The  counterclaim  was  therefore  founded 
upon  a  tort,  not  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiffs'  claim,  and  not 
<»nnected  with  the  subject-matter  of  the  action,  and  for  these  rea- 
:8ons  could  not  be  interposed  in  the  present  action,  which  was  founded 
«Lpon  contract.  None  of  the  cases  cited  by  the  defendant  are  ap- 
plicable to  this  case.  They  consist  mostly  of  cases  founded  upon 
the  landlord's  neglect  of  duty  to  do  something  which,  under  his  cou- 
tract  with  the  tenant,  be  was  bound  to  do.  The  counterclaim  was. 
therefore,  properly  disallowed,  for  the  reasons  stated,  for  no  reply 
was  required  in  the  court  below. 


Another  reaBon  for  not  disturbing  the  Judgment  appealed  fi 
that,  nnder  the  most  liberal  interpretation  of  the  connterclai 
pleaded,  no  facts  appear  to  have  been  set  forth  therein  constit 
a  counterclaim. 

The  judgment  should  be  affirmed,  with  costa.    All  concur* 


FRISGHMA^  et  al.  y.  MANDEL  et  al. 

(Supreme  Oourt,  AppeUate  Term.    March  24,  1090.) 

RBKanir— BviDBKOB. 

Defendant  In  repleyin  had  purchased  certain  gooda  under  an  i 
ment  that  he  should  return  them  if  he  oouM  not  seU  them,  and  th 
he  had  sold  them,  he  should  pay  idaintlffs.  Plaintiffs  thereafter  hr  i 
repleyin  against  defendant,  making  a  purchaser  from  him  a  co-df  i 
ant  Had,  in  order  to  maintain  the  action,  that  plaintiff  must  sho^  I 
such  purchaser  was  not  a  bona  fide  purchaser,  and  also  a  proper  de  i 
on  him  for  their  return. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth    I 
trict. 

Action  by  Bernard  Frischman  and  Adolph  Schlesinger  against '.   \ 
ris  Mandel  and  William  Fetterer.    Judgment  for  plaintiffs  agi 
defendant  Fetterer,  and  he  appeals.    Beyersed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEV  I 
TRITT,  JJ. 

August  P.  Wagener,  for  appdlant 

Dayid  Herahfield,  for  respondenta 

FREEDMAN,  P.  J.  This  action  is  in  replevin,  and  the  plain  i 
recovered  a  judgment  against  the  defendant  Fetterer  for  the  re  i 
ery  of  the  possession  of  two  suits  of  parlor  furniture,  or,  in  cat  ! 
return  of  the  property  could  not  be  hac^  the  value  thereof,  amoun 
to  f 67.60.  The  defendant  Mandel  was  not  served  with  process^  i 
did  not  appear  in  the  case.  The  pleadings  were  oral,  but  the  i 
davit  upon  which  the  requisition  in  this  action  was  granted,  i 
which  is  required  by  the  statute  in  actions  of  this  kind,  does  i 
allege  a  wrongful  taking  of  the  property  in  question,  and  only  alle ; 
a  wrongful  detention  thereof,  as  against  the  defendant  Mandel. 

In  an  action  of  replevin,  where  the  taking  is  alleged  to  be  wrc ! 
fnl,  no  demand  for  the  return  of  the  property  before  bringing  i 
action  need  be  averred;  but,  where  the  action  is  founded  upon 
wrongful  detention,  a  demand  for  the  return  of  the  property  mi 
not  only  be  alleged,  but  proven.  No  demand  upon  eitiier  of  I 
defendants  in  this  action  was  shown  to  have  been  made.  Under  i 
circumatances  of  the  case,  as  shown  by  the  testimony,  it  would  i 
pear  that  the  plaintiffs  were  not  only  required  to  show  a  demt: 
upon  the  defendant  Fetterer,  but  would  also  have  been  compel 
to  show  that  he  (Fetterer)  was  not  an  innocent  purchaser  for  vali 
The  plaintiffs  were  informed  by  Mandel,  when  he  obtained  the  pn 
erty  from,  them,  that  he  (Mandel)  intended  to  sell  it.  FrischnK 
one  of  the  plaintiffs,  testified  that  when  Mandel  got  the  goods, 


if  Dot,  yoa  can  have  yoar  goods  back."  Mandel,  it  appears,  did  sell 
the  goods  to  Fetterer.  Proof  that  Fetteret  was  not  a  bona  fide  pur- 
chaser for  yalae  of  the  goods,  and  that  a  proper  demand  for  IJieir 
return  was  made,  became  necessary,  on  the  part  of  the  plaintifla, 
in  order  to  maintain  this  action.  Nothing  of  this  kind  was  attaoapt- 
ed  by  plaintiffs,  mie  testimony  that  a  receipt,  marked  as  an  ex- 
hibit, but  which  does  not  appear  in  the  record,  contained  the  words 
^'On  consignment,"  is  of  no  value.  A  consignee  may,  and  in  this  case 
did,  have  a  right  to  sell.  It  may  also  be  said  that  the  defendant 
Fetterer  was  diown,  by  uncontra^cted  testimony,  to  be  a  bona  ftde 
purchaser  for  fall  value,  and  without  notice  of  existing  claims  against 
Mandel  or  liens  against  the  property.  Judgment  must  be  reversed. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appd- 
lant  to  abide  the  event.     All  concur. 


GERBER  Y.  MANDEL  et  aL 

(Supreme  CkMirt,  Appellate  Term.    March  24,  1809.) 

CoHBrnoNAL  Sale— Bona  Fidb  Purchaser. 

In  replevin  against  one  to  whom  goods  are  consigned,  and  a  bona  flde 
purchaser  therefrom,  the  fact  that,  in  dellyerlng  the  goods  to  the  con- 
signee, plaintiff  attempted  by  a  written  instrument  to  retain  title  in  him- 
self until  the  property  was  accounted  for,  was  unavailing,  where  Laws 
1897,  c.  418,  SS  112,  113,  115,  relating  to  conditional  sales,  were  not  com- 
plied with. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dia- 
trict. 

Action  by  Louis  Gerber  against  Morris  Mandel  and  William  Fet- 
terer.   Judment  for  plaintiff,  and  defendants  appeal.    Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

August  P.  Wagener,  for  appellants. 
Ignace  Irving  Apfel,  for  respondent. 

FREEDMAN,  P.  J.  This  action  is  of  the  same  nature  and  upon 
substantially  the  same  state  of  facts  as  the  action  of  Frischman  v. 
Same  Defendants,  56  N.  Y.  Supp.  1029.  The  fact  that  the  plaintiff  in 
this  case  obtained  an  instrument  in  writing,  signed  by  the  defendant 
Mandel,  in  which  plaintiff  attempted  to  retain  title  in  himself  until 
the  property  taken  by  Mandel  was  accounted  for,  would,  in  the  view 
most  favorable  for  tibie  plaintiff,  only  bring  the  case  within  the  law 
relative  to  conditional  sales  of  personal  pn^rty  (Laws  1897,  c.  418,  §§ 
112, 113, 115);  and,  as  the  plaintiff  did  not  comply  with  the  require- 
ments of  that  law,  he  is  not  benefited  thereby.  The  same  reasoning 
applies  in  this  case  as  in  the  Frischman  Case,  above  mentioned,  and 
the  same  result  is  reached. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  apiiel- 
lant  to  abide  the  event    All  concur. 


Sup.   Ct.)  GORMAN   V.  WILLIAMS.  1031 

i2Q  Misc.  Rep.  776.) 

GORMAN  V.  WILLIAMS  et  al. 

(Supreme  Court,  Appellate  Term.    March  24,  1899.) 

1.  LiYXBT  Stablb  Kbbpers— Libr— Waiybr. 

A  livery  stable  keeoer  abandons  his  Hen  where  he  knowingly  surren- 
ders the  property  to  a  transferee  of  the  debtor. 
3.  Samb. 

Where  a  livery  stable  keeper  accepts  the  note  of  a  third  person  for  the 
amount  due  him,  he  waives  his  Hen. 
&  Trial— Direction  of  Verdict. 

Though  there  be  no  conflict  In  the  evidence,  yet  the  case  Is  for  the  Jury, 
where  all  the  witnesses  are  Interested. 
'4  Same— Withdrawal  of  Motion. 

A  party  may  withdraw  his  motion  for  the  direction  of  a  vei'dlct,  where 
the  court  has  not  acted  upon  It 

Appeal  from  municipal  court,  borough  of  Manhattan,  Third  district. 

Action  by  George  W.  Gorman  against  Augustine  F.  Williams  and 

another.     From  a  judgment  for  defendants,  plaintiff  appeals.    Be- 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
f RITT,  JJ. 

James  8.  Lawson,  for  appellant. 
Bernard  J.  Isecke,  for  respondents. 

LEVENTRITT,  J.  The  plaintiff  was  the  owner  of  a  certain  horse, 
wagon,  and  harness,  and  brought  this  action  to  recover  their  pos- 
session from  the  defendants,  livery  stable  keepers  and  warehousemen, 
who,  asserting  a  lien  for  board  and  storage,  detained  the  chattels. 
Upon  the  trial  the  main  issue  was  whether  any  lien  in  fact  existed. 
The  plaintiff  acquired  the  property  by  exchange,  and  the  defendants 
claimed  to  hold  it  under  two  distinct  liens,— one  arising  out  of  the 
indebtedness  of  the  former  owner,  and  existing  at  the  time  of  the 
exchange,  and  the  other  out  of  the  subsequent  indebtedness  of  the 
plaintiff. 

As  to  the  prior  lien,  the  plaintiff  claimed  abandonment,  and  pre- 
sented proof  that  he  was  ignorant  of  the  lien,  and  that  the  defendants, 
with  knowledge  of  the  exchange,  not  only  interposed  no  objection  to 
the  plaintiff's  continued  use  of  the  replevied  chattels,  but  personally 
placed  them  in  his  possession.  If  such  was  the  fact,  the  lien  was 
discharged.  McFarland  v.  Whepler,  26  Wend.  467;  Bigelow  v.  Hea- 
ton,  4  Denio,  496;  Railroad  Co.  v.  Sage,  35  Hun,  95.  The  defend- 
ants contradicted  the  plaintiff,  and  insisted  that  they  never  parted 
with  possession,  or  did  any  act  inconsistent  with  their  statutory  right. 
If  their  version  was  true,  the  lien  was  not  discharged.  There  was, 
thus,  a  decided  conflict  on  a  question  of  fact. 

Similarly  with  the  subsequent  lien,  as  to  which  the  plaintiff  claimed 
a  waiver,  by  virtue  of  the  acceptance  on  the  part  of  the  defendants 
of  the  personal  credit  of  a  third  party  in  the  form  of  a  promissory 
note.  If  such  was  the  fact,  the  lien  was  waived.  Bailey  v.  Adams, 
14  Wend.  201.  The  defendant  met  this  contention  with  the  claim 
that  tiie  promissory  note  was  given  for  an  entirely  different  con- 
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sideration.  In  that  event  there  was  no  waiver.  There  was,  tbas, 
again,  a  decided  conflict  on  a  question  of  fact,  which,  together  with 
the  former  one,  the  plaintiff  was  entitled  to  have  submitted  to  the 
jury,  who  would  have  been  compelled,  if  they  accepted  the  two  ver- 
sions of  the  plaintiff,  to  find  in  his  favor. 

It  was,  thus,  error  for  the  justice  to  direct  a  verdict  In  favor  of  tbe 
defendants.  Even  had  there  been  no  such  conflict,  and  the  evidence 
supporting  the  defense  uncoiitradicted,  nevertheless^  all  the  witnesses 
having  been  interested,  their  credibility,  and  consequently  the  troth 
of  their  story,  were  necessarily  for  the  jury.  Kavanagh  v.  Wilson, 
70  N.  Y.  177;  Elwood  V.  Telegraph  Co.,  45  N.  Y.  549. 

At  the  close  of  the  case  both  parties  moved  for  the  direction  of  a 
verdict,  but  the  plaintiff  forthwith,  and  before  the  court  had  acted, 
withdrew  his  motion,  and  asked  a  submission  of  the  issues  to  the 
jury.  The  justice,  however,  directed  a  verdict  for  the  defendants. 
stating:  *li  And  that  the  defendants  had  a  lien  upon  the  horse  and 
chattels  in  question,  and  that  they  have  never  waived  that  lien,'* — thus 
substituting  his  finding  on  a  question  of  fact  for  that  of  the  jury. 
The  plaintiff,  having  the  r^ht  to  withdraw  his  motion  for  a  direction 
(Koehler  v.  Adler,  78  N.  Y.  290;  Flicker  v.  Graner,  23  Misc.  Rep. 
112,  50  N.  Y.  Supp.  769),  should  have  been  allowed  to  go  to  the  jury. 

Although  it  might  fairly  be  argued  that  there  are  o&er  questions  of 
fact  involved,  it  becomes  unnecessary  to  consider  them,  as  there  must 
be  a  new  trial.  No  question  was  raised  by  either  side  as  to  the 
noncompliance  on  the  part  of  the  defendants  with  the  requirements  of 
chapter  91  of  the  Laws  of  1892  with  respect  to  the  notice  of  lien.  As 
the  provisions  of  that  act  may  affect  the  rights  of  the  parties  <m  the 
retrial  of  this  action^  tbe  attention  of  court  and  counsel  is  directed 
thereto.     The  judgment  should  be  revened^ 

Judgment  reversed^  and  a  new  trial  ordered,  with  costs  to  Qie  ap- 
pellant to  abide  the  event     All  concur. 


PBOPI.B  ex  rel.  BALLARD  v.  MOSS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1890.) 

1.  Police  Officbr— Suspension  for  Miscoi^Dutrr— Hearibg. 

A  police  officer  Is  not  prejudiced  by  the  tiallure  to  swear  tlie  witnesses 
against  him  on  the  hearing  of  charges  against  him  by  the  board  of  police 
commissioners  for  asing  disrespectful  language  to  his  superior  officer, 
where  he  admits  the  use  of  the  language  complained  of. 

a.  Same—" Superior  Officer." 

A  roundsman  is  the  superior  officer  of  patrolmen,  within  the  rule  pro- 
hibiting the  latter  from  using  disrespectful  language  to  their  superior 
officers. 
8.  Same— Hearino— Ukswork  Witnesses. 

A  patrolman  cannot  complain  of  the  failure  to  swear  his  witnesses  on 
the  investigation  by  the  board  of  police  commissicmers  of  charges  against 
him,  where  their  testimony  received  the  same  consideration  as  If  given 
under  oath. 

On  rehearing.    Affirmed. 


Digitized  by  VjOOQ IC 


Sap.  Ot.)  PEOPLE  V.  MOSS.  1033 

For  prior  report,  see  54  N.  Y.  Supp.  262. 

Reargued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRJEN,  and  INGRAHAM,  JJ. 

BARRETT,  J.  At  the  November  term  of  last  year  this  case  was 
argued  and  decided.  34  App.  Div.  475,  64  N.  Y.  Supp.  262.  It  was 
then  held  that,  as  the  return  failed  afBrmatirely  to  show  that  the 
witnesses  were  not  sworn,  the  Kasschau  Case,  155  N.  Y.  40,  49  N. 
E.  257,  was  inapplicable,  and  the  preBumption  of  legal  action  on  the 
part  of  public  officials  attached.  Subsequently  the  relator  moved 
for  a  rehearing,  and  upon  that  motion  he  presented  facts  which  in- 
duced this  court  to  give  him  an  opportunity  to  move  in  the  court 
below  for  an  amend^  return.  Our  direction  was  that,  should  the 
motion  be  granted,  the  case  would  be  reheard  upon  the  amended  re- 
turn. The  case  is  now  before  us  upon  such  rehearing,  but,  in  look- 
ing into  the  record,  we  And  no  amended  return.  The  case  is  in  the 
same  condition  as  when  it  was  previously  here,  with  the  addition 
of  an  amended  petition,  and  what  is  styled,  and  in  fact  is,  an  an- 
swer to  such  amended  petition.  The  original  return  to  the  writ,  and 
the  further  return  which  was  made  in  May,  1898,  upon  which  our 
original  decision  was  made,  remain  as  they  were,  unchanged  and 
without  amendment.  It  follows,  therefore,  that  the  relator  has  not 
taken  advantage  of  the  favor  extended  to  him,  and  that  the  case 
made  by  the  record  is  the  same  as  that  previously  passed  upon.  If, 
however,  we  should  treat  the  answer  to  the  amended  petition  as  an 
amended  return  to  the  writ,  we  see  no  reason  to  recede  from  our 
original  conclusion.  It  is  true  that  the  respondents  do  not  spe- 
cifically deny  the  allegations  of  the  amended  petition  to  the  effect 
that  but  two  of  the  witnesses  were  sworn,  and  that  the  others  tes- 
tified without  the  sanction  of  an  oath  or  affirmation.  They  state, 
however,  that  they  were  not  in  office  at  the  time  of  the  relator's 
trial,  and  that  all  the  information  which  they  have  or  possess  on 
the  subject  is  derived  from  the  records  of  the  department  of  which 
they  are  now  the  head.  These  records  show,  they  allege,  that 
Roundsman  Patrick  Curran  and  the  relator  were  sworn,  but  fail  to 
disclose  whether  the  other  witnesses  were  or  were  not  sworn.  We 
need  not  consider  whether  this  would  have  been  sufficient,  had  the 
respondents  been  required  to  make  an  amended  return  upon  the 
specific  subject.  It  is  enough  for  our  present  purpose  to  say  that  this 
answer  discloses  the  actual  facts,  and  that  these  facts  plainly  indi- 
cate that  the  relator  was  in  no  wise  prejudiced  by  the  failure  to 
swear  the  witnesses  other  than  Roundsman  Patrick  Curran  and  the 
i-elator.  If  such  prejudice  were  apparent,  we  might  consider  the 
propriety  of  again  indulging  the  relator,  and  giving  him  a  further 
opportunity  to  procure  an  amended  return  to  the  writ.  The  re- 
verse, however,  is  apparent,  as  a  brief  reference  to  the  charges  and 
the  evidence  will  show.  The  relator  was  charged,  first,  with  con- 
duct unbecoming  an  officer.  The  specification  was  that  he  used  dis- 
respectful language  to  his  superior  officer,  Roundsman  Patrick 
Curran.  Substantial  proof  of  this  charge  and  specification  emanated 
from  the  relator  himself.    He  tells  us  just  what  he  said  in  the  station 
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Curran.    This  ib  nis  own  testimony: 

"The  sergeant  wanted  to  know  what  the  matter  was,  and  I  said,  'Rounds- 
man wni  tell  you  what  for;*  and  the  roundsman  said,  1  have  brought  this 
man  in  off  post,  because  he  refused  to  patrol  his  post.'  I  said,  'Is  that  what 
you  brought  me  in  off  post  for?*  He  didn't  pay  any  attention.  I  turned  to 
the  roundsman  and  said:  'Roundsman,  you  lie.  That  is  not  what  you 
brought  me  in  off  post  for.' " 

This  fully  supported  both  charge  and  specification. 

It  is  contended  that  the  roundsman  was  not  the  relator's  saperior 
officer.  We  need  not  consider  the  roundsman's  precise  function. 
He  certainly  occupied  a  superior  position  to  the  relator,  and  was 
his  superior  within  the  spirit  of  the  rule.  Such  language  as  the  re- 
lator admits  that  he  thus  used  in  the  presence  of  the  acting  sergeant 
was  enough  to  justify  the  board  in  disciplining  him.  It  was  disre- 
spectful, and  it  savored  of  rebellion  and  insubordihation.  An  offi- 
cer who  cannot  control  himself,  and  submit  respectfully  to  a  disagree- 
able exercise  of  lawful  authority,  is  not  fit  to  be  on  the  force.  It  is 
apparent,  therefore,  that  the  relator  was  not  prejudiced  by  the  tes- 
timony of  Acting  Sergeant  Hayes.  The  latter  was  not  sworn,  but 
his  testimony  was  limited  to*  what  occurred  in  the  station  house; 
and,  although  he  varied  somewhat  the  expression  which  the  relator 
said  that  he  used,  the  substance  of  it  was  the  same.  The  specifica- 
tion did  not  particularize  the  words  used  by  the  relator.  It  simply 
specified  "disrespectful  language."  It  was  immaterial,  therefore, 
whether  the  disrespectful  language  was  more  or  less  emphasized. 
Disrespectful  language  was  used,  according  to  the  relator's  own 
confession,  and  tlmt  sufficed  to  convict 

As  to  the  charge  of  neglect  of  duty,  the  only  witness  for  the  prose- 
cution was  the  roundsman,  and  he  was  sworn.  At  first  he  was  not 
sworn,  but  upon  his  cross-examination  the  relator's  counsel  asked  lo 
have  him  sworn,  and  thereupon  the  oath  was  administered.  The 
witness  was  then  asked  whether  he  desired  to  swear  to  everything 
he  had  already  said,  and  he  replied  that  he  did,  except  as  to  the 
time  when  the  relator  was  off  duty,  which  was,  he  added,  about 
12:20  a.  m.  instead  of  1:20  a.  m.  All  the  other  witnesses  as  to  the 
second  charge,  namely,  neglect  of  duty,  were  called  by  the  relator, 
and  they  testified  on  his  behalf.  He  certainly  cannot  complain  that 
his  own  witnesses  were  not  sworn.  Thej  received  the  same  consid- 
eration as  if  they  had  been  sworn.  It  thus  appears  that  the  relator 
was,  upon  his  own  testimony,  convicted  of  using  disrespectful  lan- 
guage to  the  roundsman  in  the  presence  of  the  acting  sergeant,  and 
also,  upon  sworn  testimony,  convicted  of  neglect  of  duty.  In  no 
aspect  of  the  case  was  he  prejudiced  by  the  failure  to  swear  either 
the  acting  sergeant  or  his  own  witnesses.  Upon  the  merits  of  the 
charge  of  neglecting  duty,  we  think  the  judgment  of  the  commis- 
sioners was  amply  supported  by  credible  testimony,  which  was  for- 
tified by  the  probabilities  of  the  case. 

The  writ  should  therefore  be  quashed,  and  the  proceedings  af- 
firmed, with  costs.    All  concur. 


WETMORB  V.  STROMETBR  et  aL 

(Supreme  Oourt,  Appellate  Division,  First  Department    Marcb  24,  1899.) 

Tbustb— Acts  of  Trustbb— Validity  of  Ratification  of  Ckstui  Que  Tbust. 
A  ratification  by  the  cestui  que  trust,  with  full  knowledge,  ot  au  agree- 
ment between  the  trustee  and  a  third  person  In  regard  to  the  disposition 
of  the  trust  property,  cannot  be  avoided  on  the  ground  that  the  ratifi- 
cation was  made  under  diiress  of  poverty,  where  no  unfair  means  were 
need. 

Api>eal  from  judgment  on  report  of  referee. 

Action  by  Catherine  F.  Wetmore,  as  executrix  of  R.  Carman 
OombeSy  deceased,  against  Indiana  V.  Stromeyer,  impleaded  with, 
others.  Prom  a  judgment  entered  on  the  report  of  a  referee,  both 
parties  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
(XBRIEN,  and  INGRAHAM,  JJ. 

B.  B.  liylngston,  for  plaintiff. 
Oswald  N.  Jacoby,  for  defendant, 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff's 
testator  to  have  his  accounts  in  respect  to  the  enterprise  hereinafter 
mentioned  passed,  and  for  such  other  equitable  relief  as  might  be 
proper.  The  case  was  tried  before  a  referee,  who  rendered  a  judg- 
ment from  which  both  parties  appealed;  but  the  only  question  pre- 
sented to  this  court  upon  the  argument  was  on  the  appeal  of  the 
defendant  Indiana  V.  Stromeyer,  she  claiming  that  certain  acts  per- 
formed by  the  plaintiff's  testator,  Combes,  as  trustee,  were  unau- 
thorized, improper,  and  in  yiolation  of  his  duty  as  such  trustee.  It 
appeared  before  the  referee  that  the  Stromeyer  interest  belonged 
to  the  defendant  Indiana  V.  Stromeyer,  who  was  represented  by  her 
husband,  Frederick  A  Stromeyer,  in  all  these  transactions,  and 
who  had  full  authority  to  act  for  and  on  her  behalf;  it  not  being 
developed,  until  near  the  close  of  these  transactions,  to  the  other 
parties  in  interest,  that  Frederick  A.  Stromeyer  was  not  the  one 
who  really  owned  the  interest  which  he  represented. 

The  facts,  as  established  before  the  referee,  seem  to  be  briefly 
as  follows: 

A  railroad  corporation,  knoTwn  as  the  Pennsylvania  &  Western 
Railroad  Company,  incorporated  under  the  laws  of  the  state  of  Penn- 
sylvania, existed  prior  and  up  to  March,  1877.  In  March,  1877,  a 
new  corporation,  bearing  the  same  name,  was  organized  and  incor- 
porated as  a  successor  thereto.  On  and  after  September  1,  1879, 
the  plaintiff's  testator.  Combes,  and  three  others,  among  whom  was 
this  appellant,  each  owned  a  one-quarter  interest  in  said  Pennsyl- 
vania &  Western  Railroad  Company.  This  appellant  is,  in  some 
places  in  the  case,  confused  with  her  husband,  Frederick  Stromeyer, 
who,  however,  acted  at  all  times  as  her  agent,  and  had  full  power 
and  authority  to  bind  her  by  any  of  his  acts.  On  or  about  June 
3,  1880,  this  appellant,  as  well  as  all  the  owners  of  the  stock  of  said 
railroad  company,  other  than  Combes,  delivered  her  stock  therein 
to  Combes,  as  trustee.     Thereafter  Combes  uniformly  acted  as  trus- 


this  appellant  and  the  other  cestnis  que  truatent  instructed  Combes, 
in  writing,  to  sell  out  their  interest  in  the  said  railroad  company, 
as  well  as  in  a  concern  called  the  Franklin  Improvement  Company, — 
a  construction  company  identified  with  the  railroad  company.  On 
or  about  May  8,  1882,  said  Combes,  personally  (as  to  his  own  in- 
terest), and  as  trustee  for  the  said  cestuis  que  trastent,  by  an  agree- 
ment in  writing  sold  the  said  railroad  company  to  one  8.  R  Peale. 
This  agreement  was  satisfactory  to,  and  approved  by,  all  the  cestuis 
que  trustent.  In  and  by  said  agreement  said  Peale  agreed  to  pav 
|8,500  to  Combes  as  soon  as  Feale's  counsel  should  have  found  that 
said  Combes  was  in  a  position  to  perform  his  part  of  the  agreement 
to  pay  within  four  years  the  further  sum  of  f  15,000,  and,  on  the  com- 
pletion of  the  construction  of  ten  miles  of  railroad,  to  deliver  to  said 
Combes  f  150,000  worth  of  first  mortgage  bonds  of  said  railroad 
company,  or,  at  the  option  of  said  Peale,  in  lieu  of  such  bonds,  75  per 
cent,  of  f  150,000  in  cash.  On  or  before  June  11, 1882,  said  Peale  paid 
to  said  Combes  the  said  sum  of  f  8,500.  On  August  7,  1882,  an  addi- 
tional agreement  (hereinafter  called  the  "Supplemental  Agreement") 
was  made  between  said  Combes  and  said  Peale,  varying  and  rendering 
virtually  nugatory  the  aforementioned  agreement  of  May  8,  1882. 
Raid  supplemental  agreement  recites  that,  whereas  Peale's  counsel 
**has  doubts  about  the  authority  of  the  Pennsylvania  and  Western 
Railroad  Company  to  locate  and  construct  its  railroad  through  Clin- 
ton, Center,  and  Clearfield  counties,  Pennsylvania,  and  it  being  de- 
sired to  judicially  determine  that  question,"  and  then  provides  that 
Peale  should  be  allowed  to  use  another  railroad  company,  established 
under  another  charter,  referred  to  as  belonging  to  Peale  and  those 
jointly  interested  with  him,  to  contest  the  right  of  the  Pennsylvania 
&  Western  Railroad  Company  to  build  over  a  certain  i)ortion  of  its 
claimed  roadway,  and  that,  if  the  question  so  raised  should  be  deter- 
mined against  the  said  Pennsylvania  &  Western  Railroad  Company, 
then  the  |8,500  already  paid  was  to  constitute  the  whole  compensa- 
tion of  Combes  and  his  cestuis  que  trustent  for  the  property  conveyed 
by  the  agreement  of  May  8,  1882.  The  defendant  appellant,  or  her 
agent,  Frederick  A.  Stromeyer,  had  knowledge  of  the  execution  of  this 
agreement  the  day  following.  After  the  execution  of  said  supplemen- 
ts agreement,  said  Peale  and  others  organized  the  Beach  Creek, 
Clearfield  &  Southwestern  Railroad  Company,  which  thereupon  began 
to  build  a  railroad  upon  part  of  the  location  of  the  Pennsylvania  & 
Western  Railroad  Company.  The  Pennsylvania  &  Western  Railroad 
Company  began  to  build  its  road,  but  was  enjoined  therefrom  in  an 
action  brought  against  it  by  the  said  Beach  Creek,  Clearfield  &  South- 
western Railroad  Company,  since  which  time  no  work  whatever  has 
been  done  on  the  construction  of  the  Pennsylvania  &  Western  Rail- 
road Company.  In  1883  an  action  of  quo  warranto  was  brought  against 
the  Pennsylvania  &  Western  Railroad  Company,  at  the  instigation  of 
Peale,  which  resulted  in  a  judgment  of  ouster  being  given  against 
said  railroad  company  from  a  place  called  '*Beach  Creek  Gap."  a 
portion  of  its  claimed  roadway.  An  appeal  was  taken  by  the  said 
Pennsylvania  &  Western  Railroad  Company  from  said  judgment  of 
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onster,  which  continued  pending  until  the  claims  of  Combes  and  his 
cestnis  que  trustent  against  Peale  were  settled  long  afterwards.  On 
or  about  July  13,  1885,  Combes  and  all  the  cestuis  que  trustent  joined 
in  an  agreement  with  Simon  Sterne,  Esq.,  of  the  New  Ycxk  bar, 
whereby  the  latter  undertook  to  prosecute  their  claims  against  Peale 
and  others,  by  which  agreement  Combes  and  his  associates  agreed 
to  pay  out  of  the  proceeds  of  whatever  might  be  recovered,  either 
at  the  end  of  the  litigation,  or  as  the  result  of  a  settlement,  first 
the  costs  and  expenses  of  any  litigation  which  might  be  conducted, 
and  out  of  the  remainder  to  pay  to  Mr.  Sterne  26  per  cent,  thereof 
for  his  services  in  the  conduct  of  the  litigation,  and  75  per  cent  to 
be  the  property  of  the  associates;  all  charges  for  counsel  fees  for  the 
conduct  of  proceedings  in  Pennie^lvania  to  be  at  the  expense  of  Mr. 
Sterne,  who  was  to  have  the  sole  determination  as  to  the  proceedings 
there  to  be  instituted,  and  whom  to  employ.  In  pursuance  of  the 
authority  conferred  by  this  agreement,  Mr.  Sterne  commenced  two  ac- 
tions hi  the  supreme  court  of  the  state  of  New  York,  neither  of 
wliich  was  brought  to  trial.  The  comfdaint  in  the  last  action  was 
Verified  by  Frederick  Stromeyer  on  the  28th  of  May,  1886,  as  one  of 
the  plaintiffs  and  parties  in  interest  No  mention  was  made  therein 
of  the  defendant  Indiana  Y.  Stromeyer,  or  of  any  interest  claimed  by 
her  in  the  company  or  its  property.  In  the  complaint  thus  sworn  to 
by  Frederick  Stromeyer  is  the  following  allegation : 

'That  said  Combes  and  Berthoud,  being  fully  persuaded  that  the  said  ac- 
tion was  for  the  advantags  of  the  Pennsylvania  dt  Western  Railroad  Com- 
pany, and  was  honestly  undertaken  In  its  interest,  sanctioned,  aided*  and 
seconded  aU  the  acts  and  proceedings  of  said  Peale,  and  surrendered  the  sur- 
reys and  rights  of  way  of  the  Pennsylvania  &  Western  Railroad  Company 
to  the  said  Peale;  and  under  the  advice  of  one  William  A.  Wallace,  the  at- 
torney of  said  Peale,  and  who  was  the  confidential  adviser  of,  and  largely 
Interested  with,  the  said  Peale,  and  who  was  believed  by  said  Combes  and 
Berthoud  to  be  acting  for  the  common  benefit  of  the  parties  to  the  said 
contract  of  May  8,  18S2,  the  said  Combes  and  Berthoud,  on  their  part,  on  or 
about  August  7,  1882,  signed  a  supplementary  agreement." 

Thereafter  Mr.  Sterne,  with  the  ajyproTal  of  all  concerned,  realized 
certain  sums  in  settlement  of  the  claims  placed  in  his  hands,  and, 
after  deducting  his  fees,  paid  over  to  Mr.  Ckmibes  the  balance,  which 
was  the  principal  asset  accounted  for  by  Combes  herein.  The  Stro- 
meyers  having  assigned  a  certain  prop<Mrtion  of  their  claim  in  this 
action  to  one  Richard  Meyer,  the  referee  found  that  the  Stromeyer 
interest  should  be  paid  to  Meyer,  and  that  nothing  remained  due 
to  either  of  the  Stromeyers. 

The  appellant  Stromeyer  claims  that  the  agreement  of  August 
7,  1882,  was  executed  without  their  knowledge,  and  that  their  sub- 
setiuent  ratification  of  the  agreement  is  not  binding  upon  them, 
because  sach  ratification  was  made  under  duress  of  poverty.  We  are 
unable  to  see  upon  what  theory  the  appellant  Stromeyer  can  avoid 
the  effect  of  the  subsequent  ratification  of  the  agreement  .of  August 
7,  1882.  There  is  no  pretense  but  that  such  ratification  was  made 
with  full  knowledge  of  all  the  facts,  and  that  they  joined  in  all  the 
attempts  to  secure  as  much  as  possible  out  of  the  enterprise  in  which 
they  were  interested.    They  joined  in  the  agreement  with  Sterne. 
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honesty  of  Combes  in  entering  into  the  supplaoiental  agreement; 
and,  when  a  compromise  was  made,  they  distinctly  approved  it,  and 
they  participated  in  the  benefits  arising  therefrom.  The  fact  that, 
in  conseqaence  of  their  pecuniary  condition,  the  nimble  sixpence 
was  of  mnch  more  importance  to  them  than  the  slow  shilling,  in  no 
way  constituted  duress;  nor  would  it  relieve  them  from  their  re- 
peated ratifications  of  an  act  which  was  sworn  by  them  to  be  hon- 
estly done,  and  in  the  interest  of  the  cestuis  que  trustent  It  would 
be  introducing  a  new  and  dangerous  element  into  the  principles  of 
equity,  to  hold  that  the  pecuniary  condition  of  parties  to  an  agree- 
ment could  avoid  its  binding  effect.  While  there  may  possibly  be 
cases  where  the  fraudulent  use  of  such  condition  by  a  party  in  order 
to  secure  an  unconscionable  advantage  may  be  availed  of  to  obtain 
relief  from  agreements  so  entered  into,  the  case  at  bar  is  entirdy 
barren  of  any  proof  that  the  plaintiff's  testator  used  any  unfair 
means  in  order  to  bring  about  the  ratificaticm  which  they  freely  made. 
We  are  of  opinion,  therefore,  that  the  referee  was  correct  in  the 
judgment  rendered,  so  far  as  presented  on  this  appeal;  and  it  should 
be  affirmed,  with  costs  to  the  plaintiff.    All  concur. 


BOLTB  V.  THIRD  AVE.  R.  CO. 
(Supreme  Gourt,  Appellate  Division,  First  Department    March  17,  1899.) 

1.  Personal  Injuries— Complaint— Specipicness. 

A  complaint  in  a  personal  injury  case,  alleging  that  the  occurrence  In- 
flicted severe  Injuries  on  plaintiff  frcwn  which  he  has  not  recovered  and 
will  not  recover,  and  that  by  reason  of  the  injuries  he  has  been  unable 
to  follow  his  usual  occupation  or  do  any  work,  and  that  he  has  suffered 
great  pain,  is  sufficiently  specific  to  warrant  evidence  as  to  any  effects 
of  the  injuries  received,  in  the  absence  of  a  motion  to  make  the  complaint 
more  definite  or  for  a  bill  of  particulars. 

SL  Appeal— Matters  not  in  Record. 

Where  the  record  does  not  contain  a  biU  of  particulars,  the  appellate 
court  cannot  consider  its  alleged  contents. 

8b  Trial— Examination  op  Witnesses  by  the  Judge. 

The  action  of  the  trial  Judge,  in  practically  conducting  plaintiff's  case 
by  examining  plaintiff  and  his  witnesses  while  on  the  stand,  as  to  points 
not  yet  touched  on  by  the  counsel,  by  asking  them  questions  which 
would  have  been  incompetent  if  asked  by  plaintifTs  counsel,  and  which 
were  leading  and  suggestiye,  warrants  a  reversal. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Christopher  Bolte  against  the  Third  Avenue  Railroad 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Herbert  R  Limburger,  for  appellant 
John  M.  Gfirdner,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  recover  for  injnries  re- 
ceived by  the  plaintiff  on  the  12th  day  of  December,  1895,  when 
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he  was  driving  one  of  the  horse  cars  of  the  Central  Orosstown  Rail- 
road Company,  at  a  point  where  the  track  of  that  road  crosses  the 
Third  Avenue  Railroad  at  Ninth  street.  His  story,  substantially,  was 
that  while  he  was  driving  along  Ninth  street,  going  west,  he  had 
stopped  on  the  east  side  of  Third  avenue  to  let  off  some  passengers. 
As  his  car  stood  there,  he  saw  a  Third  Avenue  car  coming  down  the 
street,  which  was  stopped  a  short  distance  above  the  place  where  the 
plaintiff  stood  on  his  car.  He  received  a  signal  from  his  own  con- 
ductor to  start  his  car,  and  at  the  same  time  the  gripman  of  the  Third 
avenue  car  beckoned  to  him  to  go  on.  He  started  his  car,  and,  just  as 
he  had  reached  the  tracks  of  the  Third  Avenue  Railroad,  the  cable  car 
was  started  by  the  gripman,  and  came  down  with  great  force  upon 
the  street  car  upon  which  the  plaintiff  stood,  forcing  it  off  the  track, 
and  violently  throwing  the  plaintiff  to  the  ground.  By  the  fall  he 
received,  as  he  claims,  very  serious  injuries,  and  it  is  to  recover  for 
those  injuries  that  he  brought  this  suit.  Upon  the  trial  he  recovered 
a  verdict  for  |11,675.  A  motion  for  a  new  trial  was  made,  which 
was  denied,  and,  judgment  having  been  entered  upon  the  verdict, 
this  appeal  was  taken  from  the  judgment  and  order. 

A  very  large  amount  of  testimony  was  given  upon  the  trial,  and 
a  great  number  of  exceptions  were  taken.  Many  of  these  exceptions 
were  based  upon  the  admission  of  evidence  of  ailments  of  the  plain- 
tiff as  the  result  of  his  injuries,  but  which  probably  were  not  a  neces- 
sary result  of  them.  The  claim  on  the  part  of  the  defendant  is  that 
these  afflictions  constituted  special  damage,  not  necessarily  growing 
out  of  the  injuries  received,  and  that,  as  they  were  not  set  out  in  the 
'complaint,  evidence  of  them  was  not  competent.  This  contention  of 
the  defendant  is  answered  by  the  rulings  of  the  court  in  the  case  of 
Ehrgott  V.  Mayor,  etc.,  96  N.  Y.  264.  The  general  allegation  that  the 
occurrence  inflicted  upon  the  plaintiff  severe  injuries  to  bis  person, 
and  from  which  he  has  not  recovered  and  will  not  recover,  and  that 
by  reason  of  the  injuries  he  has  been  unable  to  follow  his  usual  oc- 
cupation or  do  any  work  whatever,  and  that  he  has  suffered  great 
pain  and  agony,  is  sufficient  to  warrant  proof  of  all  the  effects  of 
the  injuries  which  he  received.  If  the  defendant  desired  a  more 
specific  allegation,  it  should  have  moved  to  make  the  complaint  def- 
inite and  certain,  or  for  a  bill  of  particulars.  It  is  said  that  a  bill  of 
particulars  was  served,  and  that  these  injuries  were  not  specified  there- 
in. No  such  paper,  however,  appears  in  the  record,  and  therefore  the 
case  must  be  determined  as  though  no  such  paper  had  been  served. 
Had  the  record  contained  a  bill  of  particulars,  it  is  quite  possible 
that  there  would  have  been  found  in  it  a  statement  of  these  very  in- 
juries which  were  said  to  have  been  received.  The  exceptions,  there- 
fore, which  are  based  upon  the  admission  of  evidence  of  what  is  claimed 
to  be  special  damage,  are  not  well  taken. 

Many  other  exceptions  to  the  admission  of  evidence  and  the  ruling 
of  the  court  were  taken  upon  the  trial,  but  the  conclusion  which  we 
have  reached  as  to  the  disposition  of  the  case  renders  it  unnecessary 
for  us  to  consider  these  numerous  exceptions  in  detail. 

The  proceedings  upon  the  trial  were  so  unusual  that  we  are  forced 
to  the  conclusion  that,  as  the  result  of  the  action  of  the  learned  jus- 
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receive  from  the  jury  the  cansideration  to  which  every  party  is  enti- 
tled/ and  that  injustice  may  have  been  done.  The  verdict  was  a  very 
large  one,  and  although  from  the  story  of  the  plaintiff,  corroborated  as 
it  was,  we  cannot  say  that  it  was  excessive,  yet,  in  view  of  all  the 
conditions  existing  at  the*trial,  it  would  be  more  conducive  to  justice, 
in  our  judgment,  that  the  case  should  be  submitted  to  another  jury, 
who  would  examine  it  free  from  the  influence  which  it  seems  to  us  the 
jury  upon  this  trial  must  necessarily  have  felt,  in  view  of  the  part 
taken  in  the  trial  by  the  learned  justice  who  presided. 

It  appears  from  the  case  that  almost  immediately  after  the  taking 
of  evidence  had  begun,  and  while  the  plaintiff  himself  was  on  the 
stand,  the  court  took  the  examination  of  the  witnesses  out  of  the 
hands  of  the  counsel  for  the  plaintiff,  and  proceeded  to  bring  oat 
the  plaintiff's  case  upon  points  which  had  not  jet  been  touched  upon 
by  the  examination  of  his  counsel.  This  took  place  not  only  upon 
the  examination  of  the  plaintiff,  but  of  every  other  witness  sworn 
by  the  plaintiff  upon  the  trial  of  the  case.  After  the  plaintiff  had 
rested  his  case,  and  the  defendant  had  proceeded  to  the  examina- 
tion of  his  witnesses,  the  court  discontinued  its  examination,  and 
the  counsel  for  the  defendant  put  in  his  evidence,  without  any  ef- 
fort on  the  part  of  the  judge  to  elucidate  the  facts  of  the  defradanf  s 
case,  as  he  had  brotfght  them  out  on  the  part  of  the  plaintiff.  Not 
only  did  the  learned  justice  ecmduct,  to  a  very  considerable  octent, 
the  examination  of  the  plaintiff's  witnesses,  but  many  of  the  questions 
which  were  asked  by  him  were  such  as  the  counsel  of  the  plaintiff 
himself  would  not  have  been  permitted  to  put.  Not  only  were  they 
leading,  suggesting  to  the  witnesses  the  answer  which  was  sought, 
but  in  several  instances,  when  the  evidence  of  the  witness  seemed 
to  be  contradictory  in  its  nature,  the  court  called  attention  to  the 
apparent  contradiction,  asked  the  witness  if  he  was  not  mistaken,  and 
suggested  a  correction.  For  a  considerable  time,  in  the  early  part 
of  the  trial,  this  mode  of  examination  by  the  court  was  not  objected 
to  by  the  defendant's  counsel,  and  no  exception,  therefore,  was  taken 
to  the  questions;  but  at  a  later  period  of  the  trial,  and  while  the 
plaintiff  still  had  the  case,  the  defendant's  counsel  did  object  to  the 
continued  examination  by  the  court,  and,  in  various  instances,  to 
the  form  of  the  question,  but  these  objections  were  overruled,  and 
the  defendant's  counsel  excepted.  Not  only  did  this  take  place,  but 
it  is  quite  evident,  from  a  careful  examination  of  the  evidence  as  it 
was  brought  out  by  the  court,  and  of  the  different  colloquies  which 
took  place  between  the  court  and  the  defendant's  counsel  when  he 
expostulated  against  the  mode  of  conduct  of  the  trial,  that  undue 
pressure  was  put  upon  the  defendant's  counsel,  and,  in  his  effort  to 
prevent  the  learned  justice  from  taking  the  case  out  of  the  hands  of 
the  plaintiff's  counsel  and  assuming  the  conduct  of  the  trial  in  his 
behalf,  and  thus  throwing  the  great  weight  of  his  position  upon  the 
side  of  the  plaintiff,  he  was  put  in  a  position  of  direct  antagonism 
to  the  court.  As  we  have  said,  many  of  the  questions  asked  by  the 
court  were  objectionable  in  their  form,  and  not  a  few  of  them,  had 
they  been  asked  by  the  plaintiff's  counsel  at  the  time  when  the  court 


pat  them,  woald  have  been  incompetent  in  their  natare.    It 
elear  that  this  eyidence,  thus  brought  out,  worked  a  seriooi 
to  the  defendant,  .and  for  this  reason  we  are  of  opinion  that  tl 
ment  and  order  ahoold  be  revereed,  and  a  new  trial  granted, 
of  the  exceptions  which  were  taken  to  the  rulings  of  the  coa 
questions  of  that  kind. 

But  if  no  exception  had  been  taken  to  these  rulings,  and  t 
stood  simply  upon  the  fact  that  the  learned  justice,  over  th^ 
lion  of  the  defendant,  had  assumed  the  conduct  of  the  trial,  wi 
that  the  course  thus  taken  would  have  been  sufficient  of  itseli 
quire  a  reversal  of  this  judgment.    It  is  quite  true  that  the  ji 
not  called  upon,  during  a  jury  trial,  to  sit  quietly  in  his  plac 
content  himself  with  the  preservation  of  order,  and  ruling  up<^ 
questions  of  law  as  are  submitted  to  him  by  counsel.    His  ^ 
something  higher  than  that.    He  is  there  to  see,  so  far  as  m 
not  only  that  the  trial  is  properly  conducted  in  point  of  fori 
he  is  at  liberty,  as  to  those  facts  which  are  brought  out  by  the 
Bel,  to  see  that  they  are  properly  presented  to  the  jury.    It  m 
that  a  question  put  by  the  court  now  and  then,  as  to  some  fact 
is  indefinite,  or  indistinctly  brought  out,  may  serve  to  clear 
disputed  point  or  to  establish  the  fact  in  such  a  way  that  it  ^ 
of  great  service  to  the  jury  who  are  to  pass  upon  the  facts,  01 
enable  the  court  more  intelligently  to  rule  upon  a  question  0 
{H-esented  to  it.    In  such  case,  it  is  undoubtedly  not  only  the 
lege,  but  the  duty,  of  the  court  to  see  that  such  a  fact  is  brougl] 
It  may  be  that  the  case  is  such  that  the  administration  of  justi 
quires  that  the  court  should  enable  the  jury  to  see  what  its  O] 
is  as  to  some  disputed  question  of  fact    In  that  case  it  is  no 
his  right,  but  his  duty,  to  see  to  it  that  that  opinion  is  made 
pear.    But  those  cases  are  rare.    Ordinarily,  the  interests  of  j 
are  best  subserved,  and  the  rights  of  suitors  best  attained, 
judge  leaves  to  counsel  the  duty  of  bringing  out  the  evidenc 
of  clearing  up  disputed  points  by  cross-examination,  and  rules 
questions  of  law  that  are  presented  to  him,  and  submits  to  th< 
fairly  and  plainly  and  impartially,  the  case  upon  which  th< 
to  pass.    Many  years  ago  it  was  said  by  a  learned  judge  and  a 
philosopher: ' 

"It  is  no  grace  to  a  Judge  first  to  find  that  which  he  might  have  h< 
due  time  from  the  bar,  or  to  show  quickness  of  conceit  in  cutting  off  e 
or  counsel  too  short,  or  to  prevent  information  by  questions  thougl 
nent  The  parts  of  a  Judge  in  hearing  are  four:  To  direct  the  evide 
moderate  length,  repetition,  or  impertlnency  of  speech;  to  recapitulate 
and  collate  the  material  points  of  that  which  hath  been  said;  and 
the  rule  or  sentence." 

This  statement  of  the  duty  of  a  judge  is  not  only  well  put,  b 
resents  that  duty  now  just  as  clearly  as  when  it  was  writ 
Lord  Bacon,  over  300  years  ago.  Every  one  who  is  at  all  f; 
with  the  conduct  of  jury  trials  knows  tiiat  the  jury  are  larg 
fiuenced  in  their  conclusion  upon  the  case  by  what  they  bel 
be  the  impression  or  the  opinion  of  the  judge.  They  obta 
belief,  not  only  from  what  the  judge  says  in  his  instructions,  bi 
his  appearance,  his  manner,  the  remarks  that  he  makes  in  1 
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iiigfl^  and  generally,  from  which  thej  infer  his  opinions  in  respect 
to  the  parties  and  the  case.  So  far  as  this  impression  of  the  yarj 
is  receiyed  while  the  jndge  craflnes  himself  strictly  to  the  perform- 
ance €i  the  duty  that  is  imposed  upon  him,  it  is  probably  unay<»d- 
able,  and,  indeed,  a  thing  to  be  desired.  But  the  examination  of 
witnesses  is  a  more  appropriate  function  of  counsel,  and  as  it  is  no 
part  of  the  duty  of  the  judge  to  enter  upon  and  conduct  an  extended 
examination  of  a  witness,  and  thereby  put  himself  in  the  place  of 
the  counsel  who  should  perform  that  duty,  the  inference  which  the 
jury  necessarily  draw  from  seeing  the  court  in  that  position  must 
be  unfayorable  to  the  person  against  whom  the  examination  proceeds, 
and  it  is  qu(te  likely  to  result  in  injustice,  instead  of  bringing  about 
a  fair  and  impartial  consideration  of  the  case  by  the  jury,  which  is 
the  thing  to  be  sought.  When  the  counsel  for  the  defendant  ex- 
postulate with  the  court  for  assuming  the  examination  of  these 
witnesses  to  the  extent  to  which  it  was  done,  he  was  told  that  the 
right  of  the  court  to  ask  questions  was  absolute,  and  that  a  judge 
had  the  right  to  do  so  whenever  he  believed  that  the  interest  of  jus- 
tice and  the  circumstances  of  the  case  required  it.  This  statement 
may  be  very  true,  but  yet  it  is  possible  for  a  judge  to  deprive  a 
forty  of  a  fair  trial,  even  without  intending  to  do  so,  by  unduly  un- 
dertaking the  conduct  of  the  case  for  one  party  or  the  other,  when 
such  conduct  results,  or  may  result,  in  a  plain  exhibition  to  the  jury 
of  his  own  opinions  in  respect  to  the  case. 

Necessarily,  the  cases  upon  this  subject  are  not  numerous,  but 
yet  there  are  such  cases  in  the  books,  and,  whenever  the  question 
has  been  presented  to  an  appellate  tribunal,  it  has  held  that  if,  upon 
a  fair  consideration  of  the  case,  it  appears  that  the  action  of  the 
judge  at  the  trial  was  such  as  to  unduly  influence  the  jury  in  behalf 
of  one  party  or  another,  by  assuming  the  duty  of  counsel  and  con- 
ducting the  trial  of  the  case,  it  was  a  sufficient  ground  for  reversal. 
Wheeler  v.  Wallace,  53  Mich.  355,  19  N.  W.  33;  Dunn  v.  People,  172 
in.  582,  50  N.  E.  137. 

In  this  case  we  are  of  opinion  that  an  injustice  probably  resulted 
to  the  defendant  upon  the  peculiar  conduct  of  the  trial,  and  for  that 
reasoo  the  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 

PATTERSON,  J,  I  concur  in  the  result  on  the  ground  that  some 
of  the  questions  put  by  the  court  and  objected  to  by  the  defendant's 
counsel  were  such  as,  had  they  been  asked  by  the  plaintiff's  counsel 
and  allowed,  the  exceptions  would  have  been  good. 


(26  Misc.  Bep.  744.) 

KRUMENAGKER  T.   BETZ. 

(Snpreme  Oonrt  Appellate  Tenn.    March  24,  1899.) 

Unilateral  Contract— Validity. 

A  beer  brewer,  having  made  sales  to  customers  of  a  beer  bottler  at  a 
less  price  than  that  the  bottler  had  been  charging  them,  agreed  that  for 
every  box  of  beer  thereafter  sold  by  him  to  such  customers  he  would 
give  the  bottler  credit  on  his  account  for  a  suted  sum.  Sdd^  that  the 
agreement  was  without  consideration. 
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Appeal  from  municipal  court,  borough  of  Manhattan,  Eleventh  diii- 
trict. 

Action  by  Albert  Krumenacker  againat  John  F.  Betz.  There  waB 
a  judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

Ai^ued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEYBN- 
TRITT,  JJ. 

J.  Baldwin  Hands,  for  appellant. 
Paskusz  &  Cohen,  for  respondent. 

MacLEAN,  J.  A  beer  bottler  and  a  beer  brewer  agreed,  not»  un- 
der seal,  as  follows: 

"In  view  of  the  existing  contracts  of  John  F.  Betz  Bottling  Department 
through  their  salesman,  *  *  *  the  following  arrangement  is  entered  into, 
and  confirmed  by  both  parties,  by  their  respective  signatures  annexed  hereto: 
The  four  parties  [named]  are  to  be  served  by  John  F.  Betz  Bottling  Depart- 
ment, and  seven  and  one-half  (7%)  cents  Is  to  be  credited,  for  each  box  so 
delivered  on  their  respective  contract,  to  Albert  Kramenacker's  account  It 
is  again  mutually  agreed  that  no  Betz  beer  is  sold  by  either  parties  to  any- 
body that  does  not  come  under  the  clause  particularly  provided  for  by  this 
contract  under  sixty  (60)  cents  net  No  rebates  or  discounts  of  any  kind  to 
be  allowed  by  the  respective  parties  or  their  agents.*' 

For  a  while  the  brewer  made  the  credits  on  a  prior  indebtedness 
of  the  bottler,  but  later  declined.  Then  the  bottler  brought  this 
action  upon  ''the  agreement,"  which  he  introduced  in  evidence,  to- 
gether with  proof  of  sales  made  by  the  defendant  to  the  four  parties 
named,  and  said,  on  crosB-examination,  that,  before  the  arrangement 
Was  entered  into,  the  agent  of  the  defendant  went  to  his  customers, 
and  offered  the  beer  cheaper  than  he  sold  it  to  them;  that  he  sold 
it  for  60  cents,  and  defendant's  agent  sold  it  for  55  cents;  that  he 
complained  to  the  agent,  who  said,  ''I  will  make  it  good,"  and  there- 
upon the  agreement  was  signed  bj  the  plaintiff  and  by  the  defend- 
ant's attorn^  in  fact  Counsel  on  his  behalf  excluded  all  further 
questioning  of  him  respecting  statements  or  engagements  made  as 
to  the  agreement,  both  before  and  after  it  was  signed,  with,  ''The 
contract  speaks  for  itself/'  After  the  plaintiff  rested,  and  the  de- 
fendant's counsel  had  moved  for  a  dismissal  on  the  ground  of  failure 
of  consideration,  and  the  justice  had  intimated  that  it  looked  to  him 
like  a  mere  gift,  the  case  was  reopened,  the  plaintiff  recalled,  and 
to  the  question  by  his  attorney,  "What  was  the  reason  for  this  con- 
tract being  executed?"  answered,  "Because  they  sold  the  beer  for 
ftfty-flye  cents,  and  for  that  reason  I  could  not  make  any  money.'^ 
After  plaintiff'  again  rested,  the  motion  for  dismissal  was  renewed 
by  the  defendant's  counsel.  The  plaintiff's  counsel  asked  to  go  to 
the  jury.  That  request  waa  denied,  and  an  exception  taken.  There- 
after judgment  was  rendered  for  the  defendant. 

As  explained  by  himself,  the  ^'agreement"  bound  the  plaintiff  to 
nothing  except  continuance  in  the  desuetude  to  which  he  was  already 
<;onstrained  by  circumstances  beyond  his  control.  There  was  thus 
no  act  or  forbearance,  or  promise  thereof,  offered  by  the  plaintiff 
to,  and  accepted  by,  the  defendant,  as  an  inducement  to  enter  into 
the  agreement,  which  therefore  cannot  be  enforced;  for  the  laws 
of  this  state  supply  no  means,  nor  afford  any  remedy,  to  compel 
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Hht  performance  of  an  agreement  made  wifbotit  TalaaUe  conrnd^ra- 
tion,  which  may  be  neither  past  fact,  nor  mere  motivey  nor  aomf^ 
thing  to  be  imagined  by  the  court,  even  upon  ing^uoua  iiiggestlon 
of  counflri. 
The  judgment  ahoald  be  affirmed,  with  coflts* 

FREEDMAN,  P.  J.  The  agreement  upon  which  this  actioD  was 
brought  was  a  unilateral  one.  It  bound  the  plaintiff  to  nothing  and 
he  parted  with  nothing  on  the  faith  of  it  The  defendant  recdved 
no  consideration  whatever.  The  judgment  for  the  defendant  ia  there- 
fore right  on  the  merits. 

The  judgment  should  be  affirmed,  with  coBtSb 

LEVENTBITT,  J.,  concurs. 

(2G  MiBC.  Bep.  728.) 


GOLDBERG  ▼.  VICTOR  et  aL 

(Supreme  Court,  Appellate  Term.    March  24,  1800.) 

1.  DnconriNUAKCB— Ebror. 

Under  Consolidation  Act,  |  1382,  permitting  plaintiff  to  dlscontfnne  at 
any  time  before  final  submission.  It  was  error  to  refuse  plaintliTa  request 
for  discontinuance  while  defendant  was  introducing  his  eridence. 
8.  Same— Waiter. 

Right  of  discontinuance  was  not  waived  by  asking  leave  to  introduce 
further  testimony  after  the  court's  refusal  to  aUow  a  discontinuance, 
where,  on  leave  being  granted,  the  request  was  withdrawn,  and  no  fur- 
ther action  taken. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dis- 
trict 

Action  by  Sussman  Goldberg  against  Bessie  Victor  and  Samuel 
Victor.  There  was  a  judgment  for  defendants,  and  plaintiff  appeals. 
Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN 
TRITT,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 
Joseph  H.  Harris,  for  respondents. 

FREEDMAN,  P.  J.  This  action  is  for  the  alleged  conyersion  of 
the  sum  of  fl40  in  money,  claimed  to  have  been  the  property  of  the 
plaintiff,  and  wrongfully  taken  and  withheld  from  him.  The  action 
was  tried  twice,  the  jury  upon  the  first  trial  disagreed,  and  a  new 
trial  was  subsequently  had  before  the  court  below  without  a  jury. 
Upon  the  second  trial  the  testimony  taken  upon  the  first  trial  was 
read  by  the  consent  of  the  parties,  and  new  testimony  was  also  intro- 
duced. The  testimony  was  very  conflicting.  Near  the  close  of  the 
testimony  in  the  case,  the  defendants'  attorney  went  upon  the  stand 
as  a  witness  for  the  defendants,  and,  while  he  was  giving  his  testi- 
mony  in  chief,  the  plaintiff's  counsel  asked  leave  of  the  court  to  dis- 
continue the  action.  The  witness  (defendants'  counsel)  objected, 
and  the  court  refused  to  allow  the  action  to  be  discontinued,  to 
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which  refasal  the  plaintifPs  attorney  duly  excepted.  The  witness 
then  proceeded  with  his  testimony.  No  cross-examination  was  had, 
and  no  further  proceedings  were  taken  by  plaintiff  or  his  counsel, 
except  that  the  plaintiff's  counsel  asked  leave  to  introduce  further 
testimony,  which  request,  having  been  granted  by  the  court,  was  im- 
mediately withdrawn  by  the  counsel  for  the  plaintiff,  and,  the  tes- 
timony having  been  closed,  judgment  was  rendered  for  the  defend- 
ants. 

The  refusal  of  the  request  of  the  plaintiff  to  be  allowed  to  discon- 
tinue his  action  constituted  error.  Such  a  discontinuance  can  be  had 
at  any  time  before  the  case  is  finally  submitted.  Consolidation  Act, 
§  1382.  It  has  been  held  that  the  plaintiff  may  elect  to  be  nonsuited 
'before  the  coming  in  of  the  verdict  (Peters  v.  Diossy,  3  E.  D.  Smith, 
115;  Langbein,  Law  &  Prac.  336,  and  cases  cited),  and  that  the 
plaintiff,  before  the  action  is  finally  submitted,  has  a  right  to  discon- 
tinue it,  and  that  it  is  then  the  duty  of  the  justice  to  give  judgment 
dismissing  the  action,  with  costs,  and  without  prejudice  to  a  new  ac- 
tion, notwithstanding  the  defendant  had  interposed  a  counterclaim. 
<Bidwell  V.  Weeks,  2  Hilt.  106).  In  the  case  at  bar,  the  plaintiff 
sought  to  avail  himself  of  his  statutory  right,  and  he  subsequently 
did  nothing  from  which  it  can  be  said  that  he  waived  the  right 
claimed  by  him. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


WALTON  V.  COLLINS. 

(Supreme  Gonrt»  Appellate  Division,  Second  Department.    February  7,  18$)0.> 

Rbmoval  of  Trustee— Malfsasancb—Compensation. 

Where  the  trustee  of  a  relief  fund,  without  authority  of  the  board  to 
which  he  was  responsible.  Invests  the  money  in  part  in  a  mortgage  taken 
In  his  own  name,  and  falsely  alleges  an  investment  of  the  balance  of 
the  fund  in  a  mortgage  proven  to  be  a  fabrication,  in  which  the  mortga- 
gors were  fictitious  parties,  and  repudiates  the  authority  of  the  board 
over  the  fund,  and  violates  his  duty  as  trustee  in  relation  thereto,  it  is 
proper  to  remove  him,  and  appoint  a  successor,  requiring  the  removed 
trustee  to  account  for  the  moneys  received,  with  interest,  and  be  cred- 
ited with  any  reasonable  charges  in  originally  obtaining  possession  of 
the  money,  and  with  any  payments  made  by  him  by  the  authority  of  the 
board,  but  with  no  allowance  for  commissions  as  trustee,  or  counsel 
fees  or  disbursements  incurred  in  resisting  the  claim  of  the  board  to  such 
funds. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  P.  Walton,  as  president  of  the  Board  of  Officers 
of  the  Eleventh  Regiment  of  the  National  Guard  of  the  State  of  New 
York,  against  Charles  H.  Collins.  There  was  a  judgment  for  plain- 
t'fl,  and  defendant  appeals.  Transferred  from  First  to  Second  de- 
partment.    Affirmed. 

The  following  is  the  opinion  of  the  court  below: 

I,  HENRY  R.  BEEKMAX,  the  Justice  of  this  court  before  whom  this  action 
was  tried,  at  a  special  term  of  this  court,  part  4,  held  at  the  court  house,  In  j 
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the  city  and  county  of  New  York,  on  the  12th  and  15th  days  of  Novembw, 
1897,  having  heard  the  allegations  and  proofs  of  the  parties,  do  hereby  decide 
the  issues  herein,  stating  brleHy  the  grounds  of  my  decision,  as  follows: 

The  Board  of  Officers  of  the  Eleventh  Regiment  of  the  National  Guard  of 
the  State  of  New  York  is  a  voluntary,  unincorporated  association,  which  was 
formed,  prior  to  the  year  1879,  of  and  among  the  officers  of  the  said  Eleventh 
regiment,  and  which  has  been  continued  to  this  date.  It  consists  of  more  than 
seven  members,  and  the  plain tifT  is  the  president  and  presiding  member  there- 
of. In  or  about  the  year  1879  a  fund  was  raised  by  said  board  of  ofBcers 
and  their  friends,  for  the  purpose  of  being  used  for  the  relief  of  sick  and 
destitute  members  of  said  regiment  who  had  not  neglected  their  duties  for 
the  six  months  prior  to  their  sickness,  or,  in  case  of  thehr  death,  of  their 
families.  The  said  fun(3  was  known  as  the  "Relief  Fund"  of  said  refrlra^^t 
One  Frederk'k  D.  Uiiibekaut,  who  waa  the  colonel  of  the  regJment,  aad  the 
president  and  presiding  officer  of  said  board  of  officers.  In  or  about  the  year 
1879,  was  elected  by  sakl  boa.rd  of  officers  the  trustee  of  said  fund,  to  hold 
the  same,  and  pay  out  the  same  pursuant  to  the  directions  of  said  board  of 
officers,  and  from  that  time  the  said  fund  wqs  administered  under  the  dlrec- 
tion  of  said  board  of  officers,  for  the  said  charttatile  purposes  for  which  It 
was  created*  and  payments  wore  made  by  said  trustee,  and  by  hJs  successor, 
on  the  votes  and  orders  of  Siild  board  of  officers.  Frederick  D.  Umbekant 
died,  and  Albert  P.  Stewart  who  succeeded  htm  as  colonel  of  the  regiment. 
In  or  about  the  year  1885*  was  elected  to  s^ueceed  him  as  trustee  of  said  trusL 
and  payments  therefrom  were  made  by  Mm  on  the  votes  and  orders  of  aai^t 
board  of  officers.  In  January,  1SS9,  said  Eleventh  regimem  of  the  NatiouAl 
Guard  of  the  state  of  New  York  was  disbanded  by  the  commander  in  chief. 
At  that  time  there  were  between  4O0  aad  500  prtvates  and  noncommissioned 
officers,  and  over  20  commissioned  officers,  connected  with  said  reirlmeut. 
Albert  P.  Stewart  died  on  May  11,  l8CKi,  belnjf  then  la  possession  of  said  funiL 
the  whole  or  a  part  of  which  was  de posted  In  the  United  States  Trust  Com 
pany.  In  the  city  of  New  York,  to  the  credit  of  Albert  P.  Stewart,  trusty**. 
On  June  10,  1S93,  said  board  of  officers  of  the  said  Eleventh  regiment  elected 
the  defendant,  Charles  H.  Collins,  who  was  then  a  member  of  said  board  of 
officers,  a  trustee  of  said  fund,  to  succeed  said  Albert  P.  Stewart  Thereafti;*! 
Maid  Charles  H.  Collins  applied  to  this  court,  upon  a  verlded  petition,  and 
upon  notice  to  Emily  Stewart,  the  administratrix  of  the  estate  of  said  Stew- 
art, for  an  order  that  said  fund  he  paid  over  to  Mm  as  such  trustee.  In 
his  said  petition  he  stated  the  fact  of  hla  appointment  m  such  trustee  by  said 
board  of  officers*  together  with  other  facta.  Upon  this  petition  an  order  was 
made  by  this  court  at  a  Bpet^ial  term  thereof,  held  at  chambers,  at  the  coun 
bouse,  in  the  city  of  New  York,  on  the  28th  day  of  June,  1S93.  by  which  k 
was  "ordered  that  said  Emily  Stewart  forthwith  surrender  nato  said  Chades 
H.  Collins,  said  petitioner  and  trustee,  the  United  States  Trust  Company's  cer- 
tifleate  No*  A6S,718  for  tliree  thotisand  two  hundred  and  thirty-four  »«*/ift9 
<$3,234,20)  dollai-s;  aad  It  was  further  ordered  that,  upon  the  surrender  of 
said  certificate  unto  the  saJd  trust  company  by  said  Charles  H,  Collins,  the 
United  States  Trust  Company  of  New  York  City,  after  deducting  from  the 
amount  of  said  certlflcate  the  sum  of  four  hundred  and  sixty  i$4*y0}  dollara* 
paid  to  Albert  P,  Stewart,  mentioned  In  said  petllloa  pay  over  forthwith  to 
Kald  Charles  H.  Collins  the  sum  of  two  thousand  seven  hundred  and  iseventj 
four  2s/ioo  f¥2.774.25)  dollars,  and  the  Interest  due  thereon,  to  be  held  bv 
said  Charles  H,  Colling  as  trustee  of  said  Eleventh  Resrlmeat  Relief  Fimd/' 
On  the  footinji  of  said  order,  and  in  pursuance  of  the  i^.'Lme.  said  defendant, 
Charles  H,  Collins,  obtained  and  received  from  said  United  States  Trust  Com 
pany  the  sum  of  |2,819,  as  follows,  to  wit  r  On  July  20,  lSi»3,  the  sum  of 
$2,000.  and  on  September  19,  1893.  the  further  sum  of  $819.  Said  payments 
were  made  to  the  said  Charles  H.  Collins  by  the  checks  of  said  United  States 
Trust  Company  on  the  Bank  of  the  Majihattan  Company,  and  were  payable 
to  his  order  as  trustee,  and  they  were  indorsed  by  him  as  trusCee,  and  al^ti 
as  an  Individual,  and  were  thereupon  deposited  by  him  Ln  his  own  hank.  &&! 
to  his  own  personal  credit. 

The  fact  that  he  had  collected  and  received  these  sums  of  money  was  ni>t 
made  known  by  the  said  Charles  H.  Collins  to  the  said  board  of  officers  until 
more  than  one  year  after  tht  last  of  said  payments,  to  wit,  on  December  22^ 


18B4,  on  which  date  a  meeting  of  said  board  of  omcen  was  held,  at  whlen 
he  was  present,  and  at  which  certain  of  the  members  of  the  association  stated 
that  they  had  heard  that  the  money  had  been  collected,  and  Inquired  of  him 
with  relation  thereto.  At  this  time  the  defendant  made  yarlous  false  state- 
ments as  constituting  reasons  why  the  fund  in  his  hands  must  remain  with 
him,  and  he  further  stated  that  the  entire  fund  had  been  inrested  by  him 
on  a  mortgage  upon  real  estate  in  the  county  of  Westchester,  payable  in  60 
days,  and  secured  by  the  bond  of  resi>on8ible  parties.  At  this  meeting,  after 
the  defendant  had  made  his  statement  with  regard  to  the  fund  and  its  in- 
vestment, the  said  board  of  ofBcers  elected  Gustav  Junker  and  Harold  B, 
Ghristensen  as  trustees  to  act  with  said  defendant  with  relation  to  said  trust, 
and  authorized  them  to  procure  a  full  accounting  from  the  defendant  with 
relation  to  the  said  trust  Shortly  thereafter,  and  in  the  early  part  of  Jan- 
uary, 1805,  Messrs.  Junker  and  Ghristensen,  the  trustees  api>ointed  by  said 
board  of  officers,  called  upon  the  defendant,  and  requested  to  be  shown  the 
securities  in  which  the  fund  had  been  invested  by  him.  He  then  stated 
that  these  securities  were  not  then  at  his  office,  and  appointed  another  day 
when  they  could  call,  and  when  they  would  be  shown  the  securities  of  which 
he  had  spoken.  Pursuant  to  this  appointment,  and  on  January  22,  1805, 
Messrs.  Junker  and  Ghristensen  again  called  at  the  office  of  the  defendant, 
when  they  were  shown  by  him  a  paper  which  he  said  was  a  mortgage  rep- 
resenting the  investment  of  the  entire  fund  received  by  him.  This  mortgage 
was  taken  into  the  possession  of  Messrs.  Junker  and  Ghristensen  by  them, 
contrary  to  the  active  protest  and  resistance  of  the  defendant,  and  was  pro- 
duced in  evidence  before  me.  This  mortgage  purports  to  have  been  made  by 
Samuel  C.  Searson,  of  the  town  of  New  Rochelle,  county  of  Westchester,  and 
state  of  New  York,  and  Agnes  W.,  his  wife,  to  Gharles  H.  GoUins,  as  trustee 
of  the  Eleventh  Regiment  Relief  Fund,  to  secure  the  sum  of  $2,800  on  Novem- 
ber 1,  1801,  with  interest  from  September  11,  1804.  It  purports  to  mortgage 
a  block  of  land  in  the  town  of  Williamsbridge,  county  of  Westchester,  and 
state  of  New  York,  bounded  by  Bridge  street,  Pier  street,  Hawthorne  avenue, 
and  Fern  place.  It  bears  date  September  11,  1804,  and  purports  to  have  been 
acknowledged  on  that  day,  before  Robert  J.  Roby,  Jr.,  a  notary  public,  and 
to  have  been  recorded  in  the  office  of  the  register  of  the  county  of  West- 
chester, in  the  "city  of  White  Plains,"  In  Liber  1121  of  Mortgages,  page  505. 

It  was  fully  proved  and  conceded  before  me  that  the  said  mortgage  was  a 
fabrication;  that  the  mortgagors  were  fictitious  persons;  that  it  had  been 
executed  in  their  Imagined  names,  either  by  the  defendant  in  person,  or  by 
some  other  person,  pursuant  to  his  authority  and  direction;  that  no  person 
had  ever  acknowledged  the  instrument;  that  the  property  secured  was  imag- 
inary and  fictitious;  that  It  had  never  been  recorded  in  any  office;  and  that 
the  signature  purporting  to  be  that  of  the  register  to  the  certificate  of  rec- 
ord had  also  been  placed  upon  the  paper  by  the  defendant,  or  pursuant  to 
his  direction.  The  paper  did,  however,  conform  to  the  description  of  the  mort- 
gage which  the  defendant  had  represented  to  his  associates  in  the  board  of 
officers  as  being  the  security  in  which  he  had  invested  the  funds  received 
by  him  as  trustee  of  the  relief  fund  of  the  regiment,  in  this:  that  it  stated 
the  amount  of  the  fund  correctly  to  within  $10,  that  it  did  purport  to  be 
upon  Westchester  county  property,  and  that  it  did  purport  to  be  payable 
within  60  days  from  its  date.  A  sum  of  money,  amounting  to  about  $1,250, 
was  Invested  by  the  defendant  on  a  mortgage,  assigned  to  himself  personally, 
upon  property  in  the  state  of  New  Jersey;  but  this  Investment  was  not  made 
pursuant  to  any  authority  given  to  him  by  the  board  of  officers,  was  not 
made  as  trustee  of  this  fund,  or  as  trustee  for  any  other  purpose,  and  was 
without  legal  authority.  Since  the  discovery  by  the  Board  of  Officers  of 
the  Eleventh  Regiment  Relief  Fund  of  the  fact  that  the  defendant  had  re- 
ceived this  fund  Into  his  possession,  he  has  repudiated  the  authority  of  the 
board  of  officers  over  it,  and  has  resisted  every  eftort  on  their  part  to  have 
any  control  over  said  fund,  and  has  violated  his  duty  as  trustee  with  relation 
thereto. 

I  therefore  decide  that  the  plaintiff  is  entitled  to  a  judgment  that  the  said 
defendant,  Gharles  H.  Oolllns,  be  removed  as  trustee  of  the  Eleventh  Regi- 
ment Relief  Fund,  and  that  he  account  for  all  of  the  moneys  belonging  to 
said  fund  heretofore  received  by  him,  before  Edward  L.  Patterson,  Esq.,  of 
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the  city  of  New  York,  counselor  at  law,  appointed  a  referee  to  take  such 
accounting;  tbat  on  such  accounting  be  be  charged  with  the  sum  of  ^ZJ&Vd, 
with  interest  on  $2,000  thereof  from  July  20,  18d3,  and  on  $819  thereof,  from 
September  19,  1893;  that  he  be  credited  with  the  reasonable  costs  and  charges 
of  making  the  motion  in  this  court,,  upon  which  the  order  was  obtained  di- 
recting the  paynient  of  said  money  by  the  United  States  Trust  Company, 
and  with  any  payments  made  by  him  by  the  authority  of  the  Board  of  utl3- 
cers  of  the  Eleventh  Regiment  for  the  charitable  purposes  for  which  said 
trust  was  created,  or  which  may  be  ratified  or  approved  by  them,  or  by  the 
attorney  for  the  plalntifT  in  this  action,  but  that  no  allowance  should  be 
made  to  him  on  such  accounting  for  commissions  as  trustee,  or  for  counsel 
fees  or  disbursements  incurred  in  resisting  the  claims  of  the  plaintiff  in  this 
action;  that  said  referee  also  take  proof,  and  report,  with  respect  to  any 
other  disbursements  made  by  said  Collins  in  the  administration  of  his  tnasU 
and  that  he  take  proof  and  report  upon  Collins*  claim  for  compensation  out 
of  the  fund  for  services  rendered  by  him,  before  he  was  appointed  trustee, 
in  the  action  of  Walton  against  Stewart,  for  the  recovery  of  the  fund;  that 
said  referee  also  take  proof,  and  report,  with  respect  to  the  amount  which 
should  be  paid  for  the  compensation  and  disbursements  of  the  attorney  and 
counsel  for  the  prosecution  of  this  action,  and  for  any  proceeding  against 
the  defendant  herein  with  relation  to  said  fund,  and  obtaining  security  there- 
for; that  on  the  coming  in  and  confirmation  of  the  report  of  said  referee  on 
said  accounting,  the  said  defendant  pay  to  the  Knickerbock^  Trust  Company 
of  the  city  of  New  York,  the  trustee  hereby  appointed  of  said  Eleventh.  Regi- 
ment Relief  Fund  in  the  place  and  stead  of  Charles  H.  Collins,  the  amount 
so  reported  due.  and  that  he  pay  to  the  plaintiff  in  this  action  the  costs  and 
disbursements  thereof,  together  with  such  additional  allowance  as  may  here- 
after be  granted;  that  the  said  Knickerbocker  Trust  Company,  as  trustee, 
pay  out  and  dispose  of  said  fund  on  the  orders  of  the  Board  of  Officers  of 
the  Eleventh  Regiment  of  the  National  Guard  of  the  State  of  New  York,  for 
the  charitable  purposes  for  which  said  fund  was  created,  as  above  set  forth, 
to  wit,  for  the  relief  of  sick  and  destitute  members  of  said  regiment  who 
had  not  neglected  their  duties  for  the  six  months  prior  to  the  disbandment 
of  such  regiment,  or,  in  case  of  their  death,  to  their  families;  that  said  trus- 
tee pay  from  said  fund  the  reasonable  compensation  and  disbursements,  as 
determined  by  the  final  Judgment  herein,  of  attorney  and  counsel  for  prose* 
eution  of  this  action,  and  for  any  proceeding  against  the  defendant  herein 
with  relation  to  said  fund,  and  obtaining  security  therefor;  and  that  the 
order  of  said  board  of  officers,  subscribed  by  the  secretary  and  treasurer  of 
said  board  of  ofiScers,  and  by  any  other  two  persons  who  may  be  nominated 
and  appointed  by  said  board  of  officers  to  certify  to  such  orders,  shall  be  a 
full  justification  of,  and  protection  for,  said  trust  company  for  making  such 
payments;  and  said  trust  company,  as  trustee  as  aforesaid,  shall  not  be  re- 
quired to  inquire  as  to  the  propriety  of  said  orders.  And  I  hereby  direct  Judg- 
ment to  be  entered  accordingly. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

C.  H,  Collins,  for  appellant 

William  Langdon  (Abner  C.  Thomas,  of  counsel),  for  respondent 

PER  CURIAM.  Interlocutory  judgment  affirmed^  on  opinion  of 
BEEKMAN,  J.,  at  special  term.  Final  judgment  modified  by  strik- 
ing out  the  allowances  to  plaintiff's  attorney  and  to  his  counsel,  and 
by  awarding  in  lieu  thereof  5  per  cent,  on  the  amount  of  the  recovery, 
and  final  judgment,  as  modified,  affirmed,  with  costs  to  the  respondent 
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BARRY  V.  MAYOR,  ETC.,  OP  CITY  OP  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1890.) 

t»  MnHiciPALiTiBs— Strbbt  Grading— Contracts. 

A  contract  for  filling  and  grading  a  street  provided  that  no  allowance 
would  be  made  for  any  excess  above  the  quantities  required  by  the  plan, 
nor  beyond  the  "present  surface  of  the  meadow/'  for  shrinkage  or  set- 
tlement, nor  for  material  sinking  or  settling.  The  plan  was  made  a  part 
of  the  contract,  and  contained  lines  to  represent  the  surface  of  the  ground. 
Hiid,  that  there  could  be  no  recovery  for  filling  that  sunk  beneath  the 
surface. 

9l  Samb— Evidence— A]fBioniTY  op  Contract. 

Parol  evidence  as  to  the  meaning  of  the  words,  ''present  surface  of  the 
meadow,"  was  properly  excluded, 'there  being  no  ambiguity  in  the  con- 
tract 

Appeal  from  special  term,  New  York  county. 

Action  by  Thomas  Barry  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York.  From  a  judgment  for  a  less 
amount  than  that  demanded,  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BKUNT,  R  J.,  and  BARRETT,  RUMSEY, 
OTBRIEN,  and  INGRAHAM,  JJ. 

L.  Laflin  Kellogg,  for  appellant. 
Theodore  Gonnoly,  for  respondent 

BARRETT,  J.  On  February  14,  1894,  the  plaintiff  entered  into  a 
contract  with  the  defendant  "to  regulate,  grade,  set  carbstones,  and 
lay  cross  walks  in  One  Hundred  and  Sixty-First  street,  from  Gerard 
avenue  to  Jerome  avenue,  and  build  culvert  at  Cromwell's  creek." 
The  contract  provided  that  the  work  was  to  be  done  "in  accordance 
with  the  plan  and  profile  of  the  work  approved  on  the  21st  day  of 
September,  1893,  on  file  in  the  office  of  the  commissioner  of  street 
improvements  of  the  Twenty-Third  and  Twenty-Fourth  Wards.''  It 
farther  provided : 

''No  allowance  will  be  made  for  any  excess  above  the  quantities  requhred 
by  such  plans,  lines,  and  specifications  on  any  part  of  the  work.  No  allow- 
ance beyond  the  present  surface  of  the  meadow  wiU  be  made  for  any  shrink- 
age or  settlement,  and  the  cost  of  replacing  any  material  sinking  or  settling 
WiU  be  included  in  the  price  paid  for  filling,  measured  as  above  stated.*' 

The  plan,  as  introduced  at  the  trial,  contains  a  series  of  blue  and 
yellow  lines  below  the  grade  line  of  161st  street.  They  were  marked 
"mud"  where  they  crossed  the  creek,  and  were  evidently  intended  to 
represent  the  surface  of  the  ground.  The  engineer  for  the  commis- 
sioner of  street  improvements,  under  whose  direction  the  plan  was 
made,  testified  that  the  two  lower  lines  indicated  the  levels  of  the  re- 
spective sides  of  the  street  This  plan  bore  the  inscription,  "No 
allowance  will  be  made  for  any  filling  below  the  surface  of  the 
ground;"  and  also:  "The  lower  line  indicates  the  surface  to  which 
tiie  embankment  will  be  allowed.  No  allowance  will  be  made  for 
any  fill  below  this  surface.-'  The  sole  question  is  whether  the  plain- 
tiff is  entitled  to  recover  for  some  45,000  cubic  yards  of  material  nsed 
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plan. 

The  contract,  BpeciflcationSj  and  plan  must  be  read  together,  and, 
when  80  read,  are  quite  unambiguous.  The  specifications  fix  the 
limit  to  which  allowance  shall  be  made  for  filling  as  the  ''present 
mirface  of  the  meadow.''  These  words  seem  plain!  v  to  indicate  the 
surface  of  tJie  ground  at  the  time  of  the  mnking  of  the  contract.  The 
argnment  that  thej  mean  a  durable  or  tenable  serf  ace,  capable  of 
supporting  filling,  is,  at  the  best,  based  upon  a  gratuitous  assump- 
tion; and  it  directly  conflicts  with  the  roTiditlons  under  which  tbe 
language  was  used,  for  the  "present  surface,"  as  the  parties  w^ell 
knew,  was  most  of  it  soft  and  jielding.  And  tbe  meaning  seems  to 
be  made  entirely  clear  bj  the  following  provision  that  there  shall  he 
no  allowance  for  ^'shrinkage  or  settlement/-  or  for  "material  sinking 
or  settling/*  If^  however,  there  Is  any  ambiguity  in  the  contract 
and  specifications,  it  is  resolved  by  the  plan.  On  this  lines  are  drawn 
to  represent  the  surface  of  the  ground,  aud  a  superscription  states 
distinctly  that  no  allowance  will  be  made  for  filling  below  the  sur- 
face as  thus  indicated. 

None  of  tbe  exceptions  were  well  taken»  Parol  evidence  as  to  the 
meaning  of  the  words,  **present  surface  of  the  meadow/^  was  prop- 
erly excluded,  for  there  was  no  ambiguity  iu  the  written  agreement. 
It  is  also  contended  that  it  was  error  to  exclude  testimony  as  to  the 
meaning  of  tbe  lines  shown  on  the  plan.  But  such  testimony  was  not 
excluded.  Some  preliminary  questions  and  some  questions  call- 
ing for  conclusions  wei'e  excluded,  but  tbe  substantial  fact,  as  to 
what  the  lines  indicated,  was,  as  we  have  seen,  allowed  to  he  proved 
by  the  engineer.  None  of  the  other  exceptions  require  mention.  We 
think,  therefore,  that  the  judgment  rendei^  at  the  trial  wan  clearly 
right. 

On  the  motion  for  a  new  trial,  it  was  sliown  that  the  words:  **Tht 
lower  line  indicated  the  surface  to  w^hich  the  embankment  will  be 
measured  and  allowed.  No  allowance  will  be  made  for  any  fill  be- 
low this  surface/'— were  not  upon  tbe  plan  wlien  it  was  signed,  or 
on  January  3  or  4,  1894,  when  the  plaintiff' Ht  a^ent  examined  it  for 
the  purpose  of  preparing  a  bid.  This  is  established  by  uncontra- 
dieted  proof.  There  was  a  conflict  of  evidence  as  to  whether  the  blue 
and  yellow^  lines  were  also  added  subsequent  to  the  examination  of 
the  plaintiff's  agent  or  were  on  the  plan  throughout  But  we  can- 
not say  that  the  weight  of  evidence  on  this  head  supports  the  plain- 
tiff's claim.  On  the  contrary,  tbe  weight  of  evidence  is  really  with 
the  defendant.  That  leaves  for  consideration  merelv  the  effect  of 
the  uncontradicted  evidence  as  to  the  absence  of  the  superscription. 

We  think  that  superscription  added  nothing  to  tbe  fori^e  and  ef* 
feet  of  tbe  written  agreement  Ab  already  stated,  the  specifications^ 
by  themselves,  clearly  negative  the  plaint itfs  right  to  recover  for  ma* 
terial  used  to  fill  in  below  tbe  surface  of  the  meadow,  as  that  surfae** 
existed  when  he  undertook  the  work.  The  absence  of  the  super- 
BcrJption  from  tbe  plan  in  no  way  affected  his  rights  or  influenced 
his  conduct.  But  thc-re  is  another  conclusive  reason  why  he  is  not 
entitled  to  a  new  trial.    On  March  20,  1894,  shortly  after  tlie  coin 
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mencement  of  the  work,  an  interview  took  place  between  the  plain- 
tiff and  Commissioner  Haffen,  Chief  Engineer  Risse,  and  Engineer 
Thompson.  This  meeting  was  had  for  the  very  purpose  of  avoiding 
all  misunderstanding  as  to  the  work  which  the  plaintiff  was  to  do. 
Certain  questions  were  put  to  him,  and  his  answers  taken  down  by 
a  stenographer.  He  was  asked  the  following  questions  and  gave  the 
following  answers: 

•  '*Quea.  by  Chief  Rlsse:  One  question  I  would  like  to  ask  Mr.  Barry,  and 
l^at  Is,  do  you  understand  perfectly  weU  that  no  aUowances  for  filling  in 
below  the  present  surface,  as  indicated  on  the  plan,  wlU  be  allowed?  Ans. 
by  Mr.  Barry:  You  mean  no  allowance  for  displacement?  Ans.  by  Chief 
Bngineer  Rlsse:  Yes,  air.  Ques.  by  Commissioner  Haffen:  You  signed  the 
specifications,  Mr.  Barry,  did  you  not?  Ans.  by  Mr.  Barry:  Yes,  sir.  Ques. 
by  Commissioner  Haffen:  You  understood  what  you  were  bidding  on,  did 
you  not,  Mr.  Barry?  Ans.  by  Mr.  Barry:  Yes,  sir.  Ques.  by  Commissioner 
Haffen:  Mr.  Thompson,  I  believe  you  have  a  question  to  ask,  and  that  is 
•tb«t  there  was  no  allowance  to  be  made  for  filling  in  below  the  present  sur- 
face line.  You  understood  that,  Mr.  Barry,  did  you  not?  Ans.  by  Mr.  Barry: 
Yes,  sir;   I  suppose  the  specifications  stated  that.** 

We  thus  have  the  plaintiff's  distinct  admission  that  he  understood 
und  believed  that  he  was  to  be  paid  only  for  filling  above  the  actual 
surface  of  the  ground,  and  was  to  receive  no  allowance  for  what 
sunk  beneath  this  surface.  If  there  was  any  ambiguity  in  the  writ- 
tHi  agreement,  this  conclusive  parol  evidence  of  the  understanding 
•f  the  parties  completely  negatives  the  plaintiff's  claim. 

The  judgment  and  order  should  each  be  affirmed,  with  costs.  All 
concur. 


WALIiAGE  et  aL  v.  FREY  et  aJ.  (three  cases). 

(Supreme  Court,  Special  Term,  New  York  County.    March,  18d9.) 

InsANB  Pbbsons— In QTTisiTiON— Presumptions. 

A  person  is  conclusively  presumed  to  be  Insane  so  long  as  an  inquisi- 
tion against  him  remains  in  force. 

Three  separate  actions  by  John  Wallace  and  another,  as  com- 
mittee of  Marie  F.  Wilmerding,  a  lunatic,  against  Rose  Frey  and  oth- 
ers. Defendant  Frey  moves  for  leave  to  serve  a  supplemental  answer 
.  in  each  action.    Denied. 

James  C.  De  La  Mare,  for  the  motioa 
'    John  B.  Oleason,  opposed. 

OIE6ERIGH,  J.  These  actions  are  brought  by  the  committee  of 
an  adjudged  lunatic  to  set  aside  certain  transfers  made  by  the  latter 
ta  the  d^endant  Rose  Frey,  who  applies  for  leave  to  set  up  by  sup- 
plemental answer  a  settlement  entered  into  by  her  with  the  lunatic 
during  the  pendency  of  the  action,  and  while  the  inquisition  re- 
.mained  in  force,  as  it  still  continues.  The  defense  must  be  viewed 
a«  frivolous,  since  the  presumption  of  insanity,  during  the  life  of 
the  inquisition,  is  conclusive,  and  the  actual  sanity  of  the  adjudged 
incompetent  cannot  be  shown  in  support  of  an  agreement  made  dur- 
ing that  period.  Carter  v.  Beckwith,  128  N.  Y.  312,  28  N,  E.  582. 
llierefore  the  motion  is  denied,  with  flO  costs. 
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ZANGEN  T.  KRAKAUER  YOUNG  MEJTS  ASS'N,  NO.  1. 

(Supreme  Court,  Special  Term.  New  York  County.     FeliniaiTt  1S99.) 

1,  BsNE^FVcrAL  A&socrATiONs— ExFULsiOK  OF  Membkr— Notice, 

Where  an  artkle  of  a  beneficial  assoelation  provi<3ed  that  a  member 
changlnj?  hi  a  resltleuee  should  give  notlt^e  thereof  to  the  secretary,  aad 
that  on  failure  so  to  do  he  should  be  liable  to  a  flue,  such  failure  did  not 
relieve  the  society  from  the  duty  of  notifying  the  member  before  expal- 
8  Ion. 

a  Same— BuFFrciENOT  ow  CHAnoEe* 

Where  Uie  constitution  of  a  beneficial  society  provides  that  charges 
agaiust  a  member  shall  be  definite  and  spe<7iflc,  a  charge  tbat  a  member, 
when  elected,  had  been  affected  with  a  chronie  disease,  was  not  »affi- 
clentJj  definite  on  which  to  base  proceedings  for  expuision- 

a   BaMIE— EviHEKCE, 

On  trial  of  a  member,  evidence  of  statements  of  wJtnessea,  who  were 
not  brought  before  the  committee  as  a  body,  hut  who  talked  with  tltew 
as  Individuals,  is  lasufflcleut  as  a  basis  for  expulsion. 
4  Same— BuPnciENcr  of  Notick. 

A  provision  of  the  constitution  of  a  beneficial  society  that  if  defendant 
fails  to  api>ear  after  written  notice  of  proceedings  for  expulsion,  he  shaD 
be  notified  personally  by  messenger,  however  unreasonable,  must  be  com 
plied  with  in  the  ease  of  a  member  who  la  out  of  the  county. 

Action  by  Jacob  Zaagea  against  tbe  Krakauer  Young  Men'a  A&r 
sodation.  No.  L     Judgment  for  plaintiff*  I 

August  P-  Wageiier,  for  plaintiff. 

Cbarles  L  Selianipaln,  for  defendant*  »*• 

WERNER,  J.  No  question  having  been  raised  as  to  plain tiflTs  rigiit 
to  proceed  in  a  court  of  equity,  we  sball  dispose  of  the  case  upan 
the  merits.  The  defendant  is  an  association  formea  '*for  the  pur- 
pose of  affording  mutual  assistance  in  case  of  sickness,"  and  giv 
ing  proper  attention  to  the  burial  of  deceased  members.  The  plafn^ 
tiff  became  a  member  of  the  defendant  on  the  26th  day  of  February, 
1896j  and  sigued  the  usual  statement  that  he  would  be  bound  and 
abide  by  the  constitution,  rules,  and  regulations  of  the  defendant 
On  the  2Gth  of  August,  1896,  the  plain tiJf  went  to  bis  birthplace,  ita 
Austria,  for  his  liealtb,  without  notifying  the  defendant  of  his  teai 
porary  change  of  residence.  In  December,  1896,  the  plaintiff  made 
appliciition,  by  letter,  for  13  weeks^  sick  benefits  on  account  of  th<* 
illness  with  which  he  had  been  afflicted  since  his  departure  from  Xew 
York,  in  the  previous  August.  On  the  6tb  day  of  Febmary,  1S97. 
4iefendant-s  secretary  wrote  and  mailed  to  plaintiff  a  letter  (Exhibit 
B),  in  which  the  latter  was  advised  that  the  defendant  would  refuse 
to  pay  the  sick  benefits  demanded,  on  the  grounds  that  plaintiff  had 
failed  to  notify  the  defendant  of  his  departure  for  Enropej  and  to 
consult  the  association  physician  as  to  his  physical  condition  and  the 
purpose  of  his  trip  abroad.  In  this  same  letter,  the  plaintiff  was 
informed  that  a  committee  had  been  appointed  to  examine  his  casp, 
and  that  at  a  meeting  of  the  defendant,  held  on  the  24tb  day  of 
January,  1897,  said  committee  had  reported  that  the  plaintiff  was  111 
at  the  time  of  his  election  to  membership  in  the  defendant,  and  had 
concealed  the  true  state  of  \m  healthy  and  that  in  consequence  of  these 


proceedings  referred  to  had  been  taken  pursuant  to  article  2,  §§  1,  2^ 
of  defendant's  constitution,  and  that  ^the  committee  will  act  accord- 
ing to  these  laws,"  and  concludes  with  a  notification  requiring  the 
plaintiff  to  appear  ''before  a  special  committee^  at  latest,  by  March 
28th  inst,  and  show  sufficient  grounds  why  you  should  not  be  ex- 
pelled." 

The  records  of  the  defendant,  as  proven  in  court,  show  that  a  com- 
mittee of  three  members  was  appointed  by  the  defendant,  who, 
on  the  21st  day  of  January,  1897,  reported  that  from  various  sources 
they  had  learned  certain  facts  regarding  plaintiff's  health  at  the  time 
of,  and  prior  to,  his  election  to  membership  in  the  defendant,  which 
required  the  defendant  to  deal  with  the  plaintiff  in  accordance  with 
the  constitution.  On  the  24th  day  of  January,  1897,  a  second  meet- 
ing of  said  committee  was  held,  and  it  was  decided  to  prefer  charges 
against  the  plaintiff.  In  the  translation  furnished  to  the  court  these 
are  as  follows: 

'*(!)  The  reasons  are  that  Dr.  Biedel  Informed  members  that  he  attended « 
to  Mr.  Zangen  for  the  last  four  or  five  years  past,  who  was  suffering  from  a 
cbionic  disease.  (2)  Also,  when  Mr.  Zangen  resided  at  137  Delancey  street, 
he  was  sickly,  and  remarked  before  Mr.  Winsig  that,  on  account  of  sickness, 
tiie  doctor  prohibited  him  to  cohabit  with  his  wife,  and  in  fact  he  did  not 
cohabit  with  his  wife  for  a  certain  length  of  time.  (3)  Before  Dr.  Dorfman, 
Mr.  Zangen,  after  he  became  a  member  of  said  society,  stated  that  he  was  af- 
fected with  a  chronic  disease  before  he  entered  the  society.  (4)  Under  the 
circumstances,  we  request  the  society  to  act  against  Mr.  Zangen  lawfully." 

On  the  28th  day  of  March,  1897,  said  committee  made  the  following 
report  of  their  proceedings  (Exhibit  No.  4): 

.  *rrhe  lawful  time  granted  Brother  Zangen  expires  to^ay,  and,  as  Brother 
Zangen  failed  to  appear  before  the  committee  to  state  reasons  why  he  should 
not  be  expeUed  and  stricken  from  the  roll,  the  witnesses  having  proven  that 
he  la  guilty,  the  undersigned  recommends  to  the  society  to  use  the  legal  pro- 
ceedings against  him  according  to  our  constitution,  and  strike  the  brother  from 
tbe  list  of  membership." 

On  the  5th  day  of  April,  1897,  the  plaintiff  was  notified  of  his 
expulsion  at  a  meeting  of  the  defendant  which  had  been  held  on  the 
day  before.  . 

The  provisions  of  the  defendant's  constitution  and  by-laws  which 
^re  invoked  in  support  of  plaintiff's  expulsion  are  sections  1  and  2 
•f  article  2.  That  portion  of  section  2,  which  is  material  to  the 
present  inquiry,  reads  as  follows:  ^^  a  candidate  has  been  accepted, 
and  it  is  afterwards  found  that  he  has  made  false  statements  or  does 
not  come  up  to  the  requirements  of  section  1,  he  shall  submit  to  a 
trial  by  a  special  court  of  inquiry,  and  abide  by  its  verdict,  even 
tiiough  it  carries  with  it  the  extreme  penalty."  But  article  9  must 
be  read  in  connection  with  section  2  of  article  2,  for  the  purpose  of 
determining  the  question  whether  defendant's  proceedings  herein  were 
regular  or  not.  Section  2  of  article  9  provides  that  "charges  against 
a  member  which  are  punished  by  suspension  or  expulsion  must  be 
brought  in  in  writing  in  'duplo'  and  itemized.  If  the  majority  decides 
to  receive  the  same,  the.  secretary  shall  transmit  a  copy  of  the  charges 
to  the  accused."  Section  3  prorides  that,  "should  the  defendant  fail 
to  appear  for  trial  after  a  written  notification,  the  case  shall  be  post- 


1054  66  NEW  YORK  SUPPLBMBNT  (Sup.   CL 

and  90  New  York  StaU  Reporter. 

poned  for  another  date,  and  the  defendant  ahall  be  notified  personally 
by  the  messenger.  Should  he  then  fail  to  appear  without  iBiifflcient 
excuse,  he  shall  be  declared  guilty,  and  punished  according  to  the 
laws  of  the  association."  Section  7  provides  that  '^e  accused  and 
the  plaintiff  have  the  right  to  secure  attorneys,  who  must,  howevier, 
be  members  of  the  society.  They  shall  not  be  permitted  to  speak 
during  the  examination  of  witnesses,  but  they  may  thereafter,  how- 
ever, cross-examine  the  witnesses."  Section  7  of  article  10  provides 
that  ''changes  of  residence  shall  be  notified  to  the  secretary  within  a 
week  thereafter.  A  member  failing  to  do  so  is  liable  to  a  fine  of 
twenty-five  cents."  There  is  some  conflict  of  testimony  whether  the 
charges  (Exhibit  Na  3)  were  ever  transmitted  to  the  plaintiff  or  not. 
The  weight  of  evidence  in  fliis  regard  seems  to  favor  plaintiff's  con- 
tention, who  says  he  never  received  any  communication  from  defend- 
ant, except  Exhibit  B.  Defendant's  secretary  testified  that  he  thought 
he  had  mailed  a  paper  which  he  identified  in  court,  but  this  was  Ex- 
hibit No.  2,  which  is  the  committee's  preliminary  report 
•  If  we  assume  that  no  notice  was  ever  given  to  plaintiff  except  that 
contained  in  Exhibit  B,  then  the  case  comes  within  the  rule  of  Wach- 
tel  V.  Society,  84  N.  Y.  28,  where  it  was  held  that  the  failure  of  a 
member  to  give  notice  of  a  change  of  residence  does  not  relieve  the 
society  from  the  duty  of  notifying  the  member  before  expulsion,  and 
especially  when,  as  in  this  case,  there  is  the  penalty  of  a  fine  provided 
for  in  case  of  such  failure. 

But,  even  if  the  defendant  should  be  held  to  have  established  serv- 
ice of  a  copy  of  the  paper  (Exhibit  No.  3)  upon  the  plaintiff,  it  seems 
quite  clear  that  the  defendant  did  not  proceed  in  accordance  with 
its  laws  in  the  expulsion  of  the  plaintiff.  In  the  first  place,  the 
charges  are  not  definite  and  specific,  as  the  letter  and  spirit  of  de- 
fendant's constitution  require  they  should  be.  The  report  of  the  comr 
mittee  shows  that  it  was  based  upon  information  obtained  from  va* 
rious  persons  at  different  places.  There  is  no  evidence  before  the 
court  to  indicate  that  any  of  these  persons  were  called  as  witnesses 
at  the  time  and  place  at  which  the  plaintiff  was  cited  to  appear.  In^^ 
deed,  the  only  reference  to  "witnesses"  is  found  in  the  statement  of 
the  committee,  dated  March  28,  1897.  The  conclusion  is  almost  irre- 
sistible, from  the  evidence  upon  this  point,  that  the  committee  re. 
lied  entirely  upon  the  statements  of  witnesses  who  were  not  brought 
before  the  committee  as  a  body,  but  talked  with  them  as  individuals. 

Defendant's  constitution  (article  9,  §  6)  provides  that,  if  the  mem- 
ber fails  to  appear  after  a  written  notification,  "the  case  shall  be 
postponed  for  another  date,  and  the  accused  shall  be  notified  per- 
sonally by  the  messenger."  However  unreasonable,  and  even  im- 
possible, it  may  be  for  the  defendant  to  comply  with  this  law  in  a 
given  case,  it  is  the  defendant's  own  law,  and  it  has  no  just  cause 
for  complaint  if  a  member  who  claims  to  have  been  unlawfully  ex- 
pelled takes  refuge  behind  it.  All  proceedings  of  a  society  in  the  ex- 
pulsion of  any  of  its  members  must  be  in  sulratantial  accordance  with 
the  letter  of  its  laws.     Bacon,  Ben.  Soc.  §  101,  and  cases  cited. 

We  shall  not  assume  to  decide  in  the  present  case  whether  facts 
exist  which  render  the  plaintiff  liable  to  expulsion  in  proceedings 
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properly  instituted  and  conducted.  Nor  shall  we  determine  whether 
the  plaintiff,  even  when  restored  to  membership,  is  entitled  to  sick 
benefits  or  not.  We  simply  hold  that  the  expulsion  is  illegal  because 
the  plaintiff  did  not  have  due  notice  to  appear  and  opportunity  to  be 
heard  as  provided  by  defendant's  constitution,  and  tiiat  he  is  there- 
fore entitled  to  be  reinstated.  Let  judgment  be  prepared  and  sub- 
mitted for  plaintiff^  with  a  provision  for  the  usual  statutory  costs,  with- 
out extra  allowance. 

Judgment  for  plaintiff,  with  costs,  without  extra  allowance. 


<26  Misc.  Rep.  275.) 

GIBNEY  V.  REILLY. 

(Supreme  Oourt,  Special  Term,  New  York  County.    February,  1890.) 

EZSCUTION— SUPPLEICBNTART  PROCEEDINGS— CONTINGENT  PeES. 

Contingent  fees,  which  defendant  has  in  cases  which  have  not  been 
determined,  cannot  be  reached  by  proceedings  supplementary  to  exe* 
cution,  and  hence  a  receiver  will  not  be  appointed  in  such  proceedings 
to  take  charge  of  such  fees. 

Supplementary  proceedings  by  Charles  G.  Gibney  against  Hugh  J. 
Reilly.  Plaintiff  moves  for  the  appointment  of  a  receiver.  Motion 
denied. 

T.  D.  Kenneson,  for  the  motion. 

Hugh  J.  Beilly  and  Q.  W.  Boese,  opposed. 

OnJ>EBSLEEVE,  J.  The  examination  in  supplementary  proceed- 
ings failed  to  discover  any  property  of  the  defendant^  except  a  con- 
tingent fee  in  a  few  cases,  which  have  not  been  determined,  and  the 
result  of  which,  as  well  as  the  amount  to  be  recovered,  are  specula- 
tive and  uncertain.  The  rule  is  well  settled  that  proceedings  supple- 
mentary to  execution  are  directed  against  property  which,  at  the 
time  of  the  order  for  his  examination,  the  judgment  debtor  has  in 
his  possession  or  under  his  control,  or  which  is  actually  due  to  him; 
and  no  property  subsequently  acquired,  no  future  earnings  of  any 
kind,  and  no  earnings  for  personal  services  rendered  within  60  days 
preceding  such  order,  if  necessary  for  the  use  of  his  family,  can  be 
reached.  Bee  In  re  Trustees  of  Board  of  Publication  &  Sabbath 
School  Work,  22  Misc.  Rep.  645,  50  N.  Y.  Supp.  171;  Institute  v. 
Cregan,  11  Civ.  Proc.  B.  87.  These  speculative  and  uncertain  contin- 
gent fees,  in  untried  actions,  cannot  be  regarded  as  property  in  the 
possession  or  under  the  control  of  defendant  at  the  time  of  the  order 
for  his  examination,  nor  can  they  be  said  to  be  property  actually 
due  to  him  at  such  time,  for  the  purposes  of  these  proceedings.  As 
there  appears  to  be  nothing  to  receive,  it  follows  that  the  motion  for 
a  receiver  should  be  denied.    Motion  denied. 
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(26  Misc.  Rep.  746.) 

BUILDING  TRADES'  CLUB  OF  CITY  OF  NEW  YORK  T.  HAUSLlNa. 
(Supreme  Court;  Appellate  Term.    March  24,  1899.) 

1.  ClubS'-Mbmbbrship. 

A  member  of  an  association  who  received  notice  of  Its  Incorporatfon, 
and  continued  for  three  years  thereafter  to  pay  dues.  Is  a  memb^  of  tlie 
corporation,  and  liable  for  dues. 

SL  Same— Rbsionation. 

A  member  of  a  club  and  his  bookkeeper  testified  that  the  latter,  at  the 
dictation  of  the  former,  had  written  to  the  club  secretary,  resigning  from 
membership.  The  club  officers  denied  having  received  such  a  letter,  and 
testified  that  It  was  not  among  the  files  where  they  kept  all  letters  re- 
ceived. Had,  that  such  member  was  liable  for  dues  accrutiig  since  tbe 
alleged  resignation. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  disr 
trict. 

Action  by  the  Building  Trades'  Club  of  the  city  of  New  York  against 
Ferdinand  M.  Hausling.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ, 

Stratley,  Hasbronck  ft  Schloeder,  for  appellant. 
Ernest  F.  Eidlitz,  for  respondent. 

MacLEAN,  J.  This  action  was  brought  to  recover  dues  and  an 
assest»ment  from  the  defendant,  as  a  member  of  the  {daintifl  corpo- 
ration, from  February  1,  1896,  to  November  1,  1897;  the  defendant 
denying  liability  on  the  groimd  that  he  never  wittingly  became  a 
member  of  the  club  as  incorporated,  and  also  because  he  had  given 
in  his  resignation.  Admittedly,  he  was  a  member  of  the  club  while 
it  was  a  voluntary  association,  from  some  time  in  1890,  and  he  con- 
tinued to  pay  dues  to  its  treasurer  until  February,  1896.  The  clnb 
was  duly  incorporated  at  the  end  of  1892,  pursuant  to  proceedings 
taken  upon  a  resolution  adopted  at  a  regular  meeting  of  the  dub 
held  August  8,  1892.  Report  of  such  incorporation  was  made  at  the 
annual  meeting  on  February  13,  1893,  whereat  and  when  the  report 
was  accepted  and  adopted.  A  copy  of  that  report  was  mailed  to  all 
the  members.  It  was  undisputed  that  notifications  of  the  r^nlar 
meetings  were  sent  to  the  defendant  in  the  manner  provided  by  the 
by-laws  of  the  dub,  and  that  for  a  period  of  three  years  after  its 
incorporation  he  continued  to  pay  his  obligations  to  the  dub.  While 
he  might  not  become  a  member  thereof  without  his  knowledge  or 
against  his  will  and  consent,  there  was  sufficient  before  the  triid  jus- 
tice to  determine  the  facts  of  knowledge  of  the  incorporation  and 
consent  by  implication  to  membership  in  the  club  as  incorporated. 

As  to  the  professed  resignation,  concerning  which  counsel  for 
defendant  chiefly  contended  on  the  argument,  the  defendant  testified 
that  on  signing  a  check  for  dues  on  February  18,  1895,  he  dictated 
to  his  bookkeeper  a  letter,  in  which  it  was  to  be  stated  that,  as  he 
had  no  benefit  from  the  club,  they  would  please  drop  him  from  the 
roll.    This  his  bookkeeper  corroborated,  adding  that  he  had  written 
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to  the  effect:  'Inclosed  my  check  for  f30,  being  the  dues,  and,  as 
I  have  no  use  or  benefit  from  your  club,  I  resign;"  that  he  addressed 
the  letter,  and  mailed  it  in  the  nearest  box,  as  was  his  habit  to  mail 
the  letters  of  the  establishment.  That  any  such  letter  was  receired 
by  or  at  the  club  was  denied  by  the  treasurer  and  by  the  bookkeeper, 
whose  duty  it  was  to  open  all  ttie  mail  to  the  club  or  its  oflftcers.  The 
bookkeeper  further  testified  that  all  of  the  club  letters  were  filed, 
and  that  he  had  searched  diligently  for,  and  had  not  found,  the 
alleged  letter  of  the  defendant.  Upon  this  question  of  fact,  also, 
•sufBcient  evidence  was  before  the  trial  justice  to  warrant  his  de- 
termination, which  was  adverse  to  the  defendant.  Judgment  should 
be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 


SCOTT  V.  RUEa' 
(Supreme  Court,  Appellate  Term.    March  24,  1899.) 

GOMPSTBNCT  OP  JUROR. 

That  a  Juror  has  had  buslaesa  relations  with  the  coimsel  ef  ooe  of  the 
parties  dops  not  render  him  Incompetent 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  district. 

Action  by  Margaret  J.  Scott  against  Jean  B.  Bues,  to  dispossess 
him  for  nonpayment  of  rent.  Judgment  for  plaintiff,  and  defendant 
anoeals     AfflrTnAd 

Argued  before  FBEEDMAN,  R  J.,  a^d  MacLEAN  and  LEVEN- 
TBITT,  JJ. 

Elias  Bosentfaal,  for  appellant. 
Jeroloman  &  Arrowsmith,  for  respondent. 

MacLEAN,  J.  In  tiie  petition  it  was  alleged  that  the  appellant 
entered  into  an  agreement  in  writing  by  which  he  hired  the  prem- 
ises No.  434  Eighth  avenue,  in  the  city  of  New  York,  for  the  term  of 
one  year  from  the  1st  day  of  May,  1898,  at  a  rental  of  f  1,000  per 
annum,  payable  monthly  in  advance,  in  equal  monthly  installments, 
on  the  1st  day  of  every  month;  that  the  rent  for  the  Ist  of  June  was 
due  and  unpaid;  and  that  the  tenant  was  in  possession.  In  his  an- 
swer the  appellant  set  up  three  defenses:  (1)  A  general  denial  of 
every  allegation  in  the  petition;  (2)  an  allegation  that  prior  to  the 
commencement  of  the  proceeding  he  had  paid  the  rent  for  the  month 
of  June  in  full;  and  (3)  that  he  had  entered  into  an  agreement  with 
the  landlord  in  terms  set  out  in  the  answer,  and  which  were  prac- 
tically the  same  as  in  the  petition,  excepting  as  to  the  payments  in 
advance,  and  that  the  landlord  did  not  vacate  the  premises,  but  oc- 
cupied them  for  the  month  of  May,  thus  excluding  the  tenant  (appel- 
lant) from  his  occupancy.  On  the  trial  the  appellant  admitted  that 
he  had  not  paid  the  rent  for  the  month  of  June,  and  that  he  had 
received  the  keys  from  the  former  tenant  before  the  1st  of  May.  He 
offered  some  testimony  as  to  interference  with  the  premises  by  the 
landlord  in  the  making  of  some  repairs,  and  thereupon  all  the  issues 
were  submitted  to,  and  passed  upon  by,  a  jury,  under  a  charge  most 
56  J^.Y.s.-67  Dig,,,,  ,y  Google 
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farorable  to  the  appellant.  Much  stress  was  laid  by  counsel  for  the 
appellant,  in  the  argument  on  tiiis  appeal,  upon  the  ruling  of  the 
justice  below  respecting  the  jury.  When  the  jurors  had  taken  their 
seats,  they  were  asked  whether  any  of  them  had  any  business  rela- 
tions with  the  landlord*s  counsel,  and  three  of  them  answered  in 
the  affirmative.  Then  the  tenant's  counsel  stated  that  he  challenged 
three  of  the  jurors  upon  the  ground  that  they  stated  they  were 
clients  of  his  opponent.  Upon  being  informed  by  the  court  that  he 
was  entitled  to  challenge  for  cause,  he  merely  repeated  his  state- 
ment; and  then  his  challenge  was  overruled,  and  he  took  an  excep- 
tion. The  ruling  of  the  justice  was  correct  for  the  counsel  of  the  ten- 
ant had  not  made  out  a  tenable  cause  of  challenge. 

The  judgment  should  be  affirmed,  with  costs.     Judgment  affirmed, 
with  costs.     All  concur. 


(26  Misc.  Rep.  701.) 

ZBITLIN  T.  ARKAWAY  et  al. 

(Supreme  Oourt  AppeUate  Term.    March  24,  1899.) 

!•  TbHDBB— -SUPPICIBNCT — QUBSTIONS  FOR  JORY. 

Where  the  evidence  Is  conflicting,  the  question  whether  a  tender  made 
to  one  who  held  goods  to  secure  a  lien  .was  coupled  with  a  condition  is  for 
the  Jury. 
2.  8amb. 

Where  the  evidence  is  conflicting,  the  question  whether  a  tender  made 
to  one  who  held  goods  to  secure  a  lien  was  for  the  amount  of  the  lien 
is  for  the  Jury. 
8L  Saicb— Necbssitt  of  Tendering  Exact  Amount. 

A  tender  made  to  one  who  holds  goods  to  secure  a  Hen  need  not  be  Cor 
the  exact  amount  of  the  lien,  provided  it  is  for  an  amount  suflldent  to 
pay  it 
1  Bakb. 

When  one  who  holds  goods  to  secure  a  lien  thereon  positively  refuses 
to  release  them,  one  making  a  tender  of  the  amount  of  the  lien  need  not 
comply  with  aU  the  formalities. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  district. 

Action  by  Samuel  Zeitlin  against  Hyman  Arkaway  and  another. 
Judgment  for  plaintifF,  and  defendants  appeal.    Affirmed. 

Argued  before  FKEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  J  J. 

Solomon  S.  Schwartz,  for  appeUants. 
Louis  Levy,  for  respondent. 

LBVENTBITT,  J.  The  plaintiflP  sued  in  conversion  to  recover  the 
value  of  certain  cotton  goods  which  his  assignor  delivered  to  the  de- 
fendants to  be  made  up  into  collars  and  cuffs.  He  claims  that  prior 
to  the  commencement  of  the  action  he  duly  tendered  to  the  defend- 
ants  the  amount  to  which  they  were  entitled  for  their  work.  The 
defendants  admit  receipt  of  the  material,  and  establish  performance 
of  the  work,  but  challenge  plaintiff's  valuation  of  the  goods,  and 
assail  the  alleged  tender  as  bad  in  form  and  insufficient  in  amount. 
Upon  the  issue  of  value,  testimony  was  adduced  on  both  sides,  thaa 
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dence.  The  jury,  guided  by  the  proper  instructions  of  the  justice, 
determined  on  an  amount  which,  though  less  than  that  claimed  by 
the  plaintifF,  was  amply  supported  by  the  evidence. 

This  leaves  for  our  consideration  the  subject  of  tender.  The  de- 
fendants criticise  it  as  having  been  coupled  with  a  condition,  and 
therefore,  as  a  matter  of  law,  unavailing.  There  can  be  no  question 
that  the  defendants  had  a  lien  for  their  work,  and  had  a  right  to  de- 
tain the  finished  goods  until  the  lien  was  discharged,  either  by  pay- 
ment or  tender.  Kafka  v.  Levensohn,  18  Misc.  Bep.  202,  41  N.  Y. 
Supp.  368.  And  that  tender  must  be  absolute  and  free  from  all  con- 
ditions. Tuthill  V.  Morris,  81  N.  Y.  94;  Noyes  v.  Wyckofl,  114  N. 
Y.  204,  21  N.  E.  158.  Recourse  must  be  had  to  the  record,  to  deter- 
mine whether  this  tender  was  unconditional.  It  is  admitted  that 
the  proffer  of  money  was  made  by  one  Kopple,  and  that  two  persons 
accompanied  him.  Kopple,  narrating  what  transpired  between  him 
and  the  defendant  Wegh  on  that  occasion,  says: 

"I  told  him  I  had  eighty  dollars  with  me,  and  showed  him  the  money.  I 
told  him  he  should  give  me  a  bUl,  and  whaterer  It  came  to  I  would  settle; 
that  I  wanted  the  goods;  that  we  needed  them  badly/'— and  that  Wegh  re- 
plied, "  1  can't  give  them  to  you.'    He  said  to  go  to  see  his  lawyer.** 

On  his  cross-examination  he  restates  the  interview  as  follows: 

"I  told  him  I  had  eighty  doUars  In  my  pocket,  and  was  wUllng  to  pay 
whatever  the  blU  came  to,  If  he  would  give  me  the  goods.  He  said:  1 
can't  give  It.  Go  to  see  my  lawyer.'  I  told  him  I  would  pay  whatever  It 
came  to,  and  he  said  to  'go  to  see  my  lawyer.'  I  said:  'What  have  I  got  to 
do  with  your  lawyer,  as  long  as  I  wUl  pay  you  what  Is  coming  to  you?  He 
said:    'Do  whatever  you  please.'  '• 

When  called  in  rebuttal,  the  defendants'  counsel  further  interro- 
gated Kopple  as  follows: 

"Q.  On  the  3d  day  of  June,  1888,  when  you  caUed  at  the  residence  of  Mr. 
Arkaway,  did  yon  have  eighty  doUars  with  you?  A.  Positively,  eighty  dollars 
In  my  pocket  Q.  And,  having  that  money  in  your  pocket,  you  said:  'I 
have  eighty  dollars.  Make  out  a  bill,  and  I'U  pay  you'?  A.  He  should  give 
me  the  goods,  and  I  wQl  pay  him.  Q.  'First  give  me  the  goods'?  A.  No, 
sir.  'Here  la  your  money,  give  me  the  goods.'  ^  ^  ^  Q.  You  didn't  put 
the  money  In  such  a  position  as  defendant  would  take  It?  A.  I  had  it  in 
my  hand.  Q.  Did  you  put  the  money  in  such  a  position  as  Mr.  Wegh  would 
take  it?  A.  I  can't  understand  you.  I  held  the  money  in  my  hand.  I  had 
it  counted  out" 

One  of  the  two  witnesses  who  accompanied  Kopple  testified  that,, 
when  the  latter  offered  Wegh  the  money  and  made  the  demand,  W^b 
said:  'Ton  can't  get  the  goods.  Go  to  see  my  lawyer."  This  tes- 
timony is  corroborated  by  the  other  witness.  The  defendant  Wegh 
did  not  testify,  and  but  one  witness  was  called  by  the  defense  on 
the  subject  of  tender.     8he  used  this  language: 

'  "He  [Kopple]  stood  there  and  said:  'Here  is  $70.  Give  me  my  cuffs  and 
coUars.'  Mr.  Wegh  says,  'Give  me  the  full  amount,  $76.30,  and  I  wlU  return 
your  cuffs  and  coUars.'  And  he  says,  *I  have  $70.'  Wegh  says,  'Wait  until 
I  see  my  lawyer.'    He  says,  *I  can't  wait,'  and  went  <^." 

Kopple  flatly  contradicted  her  testimony  as  to  the  amount,  and 
persisted  in  his  statement  that  it  was  |80. 
We  have  thus  cited  all  the  testimony  shedding  any  light  upon  the 


to  hold,  as  a  matter  of  law,  that  the  tender  was  coupled  with  the  con- 
dition that  a  bill  }br  the  work  ahonld  first  be  rendered,  and  that  an 
insufficient  sum  was  offered  to  discharge  the  lien.     Both  were  qnes- 
tions  for  tiie  jnry.     It  cannot  be  said,  as  a  matter  of  law,  that  the 
request  for  the  bill  was  made  a  condition  precedent  to  the  payment  of 
the  money.     The  testimony  is  consistent  with  a  mere  inquiry  as  la 
the  amount  of  the  defendants'  bill.     It  was  for  the  jury  to  say  wheth- 
er there  was  an  absolute,  unqualified  proffer  of  the  money;    and, 
adopting  what  appears  to  us  the  more  reasonable  construction,  ther 
fonnd  that  the  offer  was  without  condition.     Also  as  to  the  amonnt 
of  the  offer  there  is  presented  a  decided  conflict.     It  is  conceded  that 
under  their  lien  t]ie  defendants  were  entitled  to  f76.30.     They  main- 
tain tiiat  <mly  f70  were  produced,  while  the  plaintiff  insists  that  the 
sum  was  |80.     Upon  request  of  the  defendants,  the  justice  properly 
charged  the  jury  that  they  had  a  right  to  refuse  to  accept  any  snm 
less  than  |76.30,  the  amount  of  their  lien.     The  jury  gaTe  credence 
to  the  plaintiff's  yersion,  and  we  are  not  disposed  to  disturb  their 
finding.     There  is  no  merit  in  tbe  defendants'  contention  that  the 
tender  was  bad  because  the  exact  amount  of  the  defendants'  lien  was 
not  proffered.     The  law  merely  requires  the  tender  of  a  sufficient 
amount.     Even  if  there  were  otiierwise  force  in  the  defendants'  con- 
tention of  the  iuTalidity  of  tiie  tender,  their  positive  refusal  to  deliver 
the  goods  relieved  the  plaintiff  from  complying  with  futile  formali- 
ties.    Duffy  V.  O'DoBovan,  46  N.  Y.  228;  Nelson  v.  Elevating  Ck).,  55 
N.  Y.  484;  Lawrence  v.  Miller,  86  N.  Y.  131;  Keg  CJo.  v.  Brown,  9 
N.  Y.  St.  Rep.  91. 

We  have  considered  the  rulings  of  the  justice  with  refer^ioe  to  the 
admission  and  exclusion  of  evidence,  as  also  his  refusal  to  charge  as 
requested  by  the  defendants'  counseL  We  find  that  the  exceptions 
urged  upon  this  af^eal  are  ineffectual.  The  judgment  is  correct, 
and  must  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  respondent     All  concur. 


(26  Misc.  Rep.  334.) 

In  re  NEW  PALTZ  &  W.  V.  B.  CO. 
(Supreme  Oourt,  Special  Term,  New  York  County.    February,  1890.) 

RAILBOADS— TBI78TBS  FOR  BoNDHOLDBBI—BSOBITSR. 

Where  a  mortgage  of  a  railroad  provides  that,  on  default  la  payment 
of  Interest,  the  trustee  may  take  possession  and  operate  the  road,  and.  If 
a  majority  of  the  bondholders  so  elect,  the  principal  shall  become  due. 
and  the  trustee  have  the  right  to  stil  the  property,  when  sucdi  condi- 
tions exist  the  trustee  may  take  posaessftoa  and  c^E^erate  the  road,  as 
against  a  permanent  receiver  appointed  in  proceedings  to  dissolve  the 
company. 

In  the  matter  of  the  insolvency  of  the  Kew  Paltz  St  Wallklll  Valley 
Hailroad  Company  a  motion  was  made  by  the  Franklin  Trust  Ck)m- 
pai^y,  trustee  f6r  bondholders,  for  an  order  directing  the  receiver 
of  the  railroad  company  to  turn  over  the  property  to  the  trustee 
O^anted: 
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Gbarles  StraoaBy  for  i*eceii^er. 

James  McKeen^  for  Franklin  TroBt  Co. 

Hjde  &  Leonard,  for  first  mortgage  bondhcridera 

SCOTT,  J.  The  New  Paltz  &  Wallkill  YaUej  Railroad,  for  the 
imrpoee  of  aecuring  an  issue  of  bonds  to  the  amount  of  |150,000,  ex- 
ecuted a  trust  ihortgage,  in  the  usujd  form  of  railroad  mortgages, 
to  the  Franklin  Trust  Company,  as  trustee  for  the  bondholders.  In- 
terest was  duly  paid  on  the  bonds  until  Noponber  1, 1888,  when  the 
company  defaulted  in  the  payment  of  the  intertast  falling  due  on  that 
date,  and  has  since  remai]i«d  in  default  The  mortgage  provides 
in  its  sixth  clause  that,  if  the  company  shall  make  default  in  the 
payment  of  any  installment  of  interest,  and  shall  remain  in  default 
for  60  days  after  the  same  shall  become  due  and  be  demanded,  the  trus- 
tee, personally  or  l^  attorneys  and  agents,  may  at  once  take  posses- 
sion of  the  mortgaged  property,  and  the  records,  books,  papers,  and 
accounts  of  the  company,  and  exercise  the  fnuichue  and  conduct 
the  business  and  (^ration  of  the  road,  reoriving  the  income  and 
applying  it  to  the  payment  of  the  interest  remaining  in  default,  and, 
if  the  principal  shidl  become  due,  also  applying  such  income  to  the 
payment  of  the  priaeipal.  The  condition  of  affairs  contemplated  by 
this  dause  of  the  mortgage  is  shown  to  exist.  The  seventh  clause 
of  the  mortgage  provides  that,  in  case  of  continued  default  in  the 
paymoit  of  interest,  if  the  holders  of  a  majority  in  value  of  the 
stock  shall  elect,  and  shall  notify  the  trustee  in  writing  of  such 
election,  the  whole  principal  of  all  the  bonds  then  outstanding  shall 
immediately  become  due  and  payable,  although  the  period  Umited 
on  such  bonds  for  the  payment  thereof  may  not  have  expired,  in 
which  case  it  shall  be  lawful  for  the  trustee  after  entry,  as  provided 
in  the  sixth  section,  or  without  entry,  to  sell  the  mortgaged  prop- 
erty. The  ninth  clause  gives  the  trustee  general  power  to  take  such 
steps  and  institute  such  actions  as  may  be  necessary  to  protect  the 
interest  of  the  bondholders.  A  majority  in  value  of  bondholders 
have  made  and  served  upon  the  trustee  a  notice  of  their  election 
that  the  whole  principal  sum  shall  be  deemed  to  be  due  by  reason 
of  the  default  in  the  payment  of  the  interest.  It  will  thus  be  seen 
that  the  mortgage  jyrovkles  that,  in  a  certain  event,  which  has  now 
occurred,  the  trustee  may  take  possession  of  and  operate  the  road 
for  the  benefit  of  the  bondholders,  and  that  in  a  certain  other  event, 
which  has  also  occurred,  the  trustee  may  s^  the  mortgaged  prop- 
erty either  by  a  strict  foreclosure  or  by  a  suit  in  equity.  cSi  August 
19,  1898,  proceedings  were  commenced  for  the  voluntary  dissolution 
.of  the  corporation,  and  a  temporary  receiver  was  appointed,  with 
power  to  maintain  and  operate  the  road  during  the  pendency  of  such 
proceedings.  On  January  9,  1899,  a  final  order  was  made  in  such 
proceeding  dissolving  the  corporation  and  appointing  a  permanent 
receiver.  The  trustee  under  the  trust  mortgage  was  not  made  a 
party  to  the  dissolution  proceedings,  nor  served  with  any  notice  of 
the  pendency  thereof,  although  the  individuals  holding  a  majority 
of  the  bonds  were  notified  of  the  pendency  of  the  proceedings  and 
formally  appeared  therein.    The  trustee  for  the  bondholders  now  de> 
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areB  to  exercise  the  right  conferied  upon  it  dj  the  sixth  ciaaee  or 
tlie  mortgage  and  to  take  possession  of  and  operate  the  road,  and 
asks  that  the  peniianent  receiver  be  directed  to  tiirn  over  to  it  all 
the  prapertj  covered  by,  and  provided  for  in,  the  mortgage.     The 
receiver  resists  this  motion,  and  asks  that  he  be  permitted  to  cod^ 
tinue  the  operation  of  the  road.    On  the  argnrnent,  it  being  conced 
ed  that  it  was  to  the  interest  of  all  parties  that  the'road  should  con- 
tinue to  be  operated^  an  order  was  made  permitting  the  receiver 
80  to  operate  it  until  the  further  order  of  the  court,  witboat  preju- 
dice to  the  application  of  the  trustee.     Although  the  corporation 
has  been  dissolved  and  has  ceased  to  exist,  the  secnrity  of  the  bond 
holders  can  in  no  wise  be  impaired  thereby,  and  the  franchises  of 
the  corporation  still  continue  subject  to  the  provision  of  the  mort- 
gage which  expressly  covers  them.    If  the  proceeding  for  a  disso- 
lution  had  never  been  instituted,  and  no  receiver  had  been  appointed, 
the  trustee  would  have  had  the  undoubted  right  to  take  posseasion 
of  the  road  nnder  the  sixth  clause  of  the  mortage,  and  the  only 
question  is  whether  the  appointment  of  the  receiver  has  destroyed 
or  affected  that  right.    As  will  have  been  seen^  the  trusteej  under 
the  terms  of  the  mortgage,  has  a  choice  of  remedies,  which  are  de- 
clared to  be  cumulative.    He  may  take  posseasioD  of  the  road,  and 
he  may  sell  it  either  by  what  is  known  as  strict  foreclosure  or  throufrh 
the  method  of  a  suit  in  equity.    His  right  to  adopt  one  course  is  just 
as  clear  as  is  his  right  to  adopt  the  other.    In  Be  Hamilton  Park  Co,, 
1  App.  Div.  375,  87  N.  Y.  Snpp.  310,  a  somewhat  similar  question 
arose  as  to  the  rights  of  a  mortgage  creditor  as  against  a  receiver 
in  insolvent  proceedings.    In  that  case  the  trustee  for  the  bond- 
holders  had  elected  to  foreclose  tbe  mortgage  by  action,  and  the  tern 
porary  receiver  appointed  in  proceedings  for  a  voluntary  dissolution 
of  the  corporation  had  sought  to  enjoin  the  prosecution  of  the  fore- 
closure suit.     The  appellate  division   held  that  the  court  bad  no 
power  so  to  enjoin  a  mortgage  creditor,  saying,  in  the  course  of  its 
opinion : 

*TVe  venture  to  assert,  however,  that  no  authority  can  be  found  favoring 
the  view  that  where,  under  a  contract  made  with  a  corporation  prior  to  thi> 
appolntHient  of  a  receiver,  a  mortgage  [s  given  to  a  trustee  ta  aectire  bond- 
holders, or  ooUateral  secuHty  la  given  for  a  deht»  the  exercise  of  the  riglit 
of  the  trustee  to  foreclose  the  mortgage,  or  of  the  creditor  to  resort  to  the 
collateral  or  sell  the  same,  has  heen  enjoined.  •  •  •  By  the  terms  of  the 
mortgage,  upon  the  happening  of  the  eontlngeney  provided  for  thereto*  name^ 
ly.  the  default  the  trustee  had  the  ahsolute  right  to  foreelose  the  mortgage, 
either  with  or  without  taking  possession,  and.  nuless  the  statute  expressly 
conferred  upon  the  court  authority  to  Interfere  with  the  exercise  of  such  right 
It  could  not  do  so.*^ 

Thm  case  seems  to  be  complete  authority  for  the  application  now 
made  by  the  tmstee.  It  ie  seeking,  as  it  is  its  doty  to  do,  to  pursue 
oae  of  the  remedies  given  by  the  mortgage  for  the  protection  of  the 
bondholders.  The  receiver  could  take  nothing  more  than  beionged 
to  the  company.  He  stands  in  its  shoes.  He  holds  the  property  sub- 
ject to  tlie  lawful  liens  and  contracts  imposed  upon  it  by  the  com- 
pany h<*fore  he  was  appointed.  In  other  words,  he  holds  it  Kubjef!t 
to  the  right  of  the  trustee  to  take  poseessiOD  in  ca&e  of  such  a  default 
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as  has  occnrred.  That  the  receiver,  in  the  case  just  cited,  was  a  tem- 
porary receiver,  and  the  receiver  here  is  a  permanent  one,  does  not 
affect  the  principle  applicable  to  the  motion.  I  cannot  accede  to  the 
suggestion  of  the  attorney  general,  that  the  public  interests  require 
that  the  receiver  be  left  in  possession.  All  that  the  public  is  in- 
terested in  is  that  the  franchise  should  be  exercised  and  the  opera- 
tion of  the  road  continued.  From  the  standpoint  of  the  public,  it 
makes  no  difference  whether  the  road  be  so  operated  by  the  trustee 
or  by  the  receiver.  The  bondholders,  through  the  trustee,  have  the 
right  to  determine  how  and  when  the  property  shall  be  sold.  To 
leave  that  power  to  the  receiver  is  to  deprive  them  of  a  portion  of 
the  security  for  which  they  contracted.  The  motion  to  direct  the 
receiver  to  turn  over  the  mortgaged  property  to  the  trustee  must  be 
granted,  and  the  order  pemitting  the  receiver  to  continue  the  opera- 
tion of  the  road  must  be  vacated. 

Motion  directing  receiver  to  turn  over  the  mortgaged  property 
granted,  and  order  permitting  receiver  to  continue  operation  of  road 
vacated. 


(26  Misc.  Rep.  764.) 

ST.  NICHOLAS  SKATING  &  ICE  CO.  v.  CODY  et  aL 

(Supreme  Court  AppeUate  Term.    March  224,  1899.) 

t   KBOI.IOENCE— IhJURT  FROM  BLASTIlfO. 

A  blast  occasloivlng  the  injurj  complained  of  was  set  off  at  about  six 
feet  from  tbe  building  inlured.  Heavy  blasting  on  previous  occasions 
had  damaged  the  building,  and  defendants*  servants  had  been  warned 
thereof.  Hdd  sufficient  prima  facie  evidence  of  negligence,  though  de- 
fendants were  engaged  in  a  lawful  act  on  their  own  premises. 
H  CoxPROuisB— Consideration. 

Where  plaintiff's  building  was  damaged  by  blasting  on  defendants' 
land,  and  defendants  agreed  to  pay  whatever  damages  plaintiff  might  be 
compelled  to  pay  a  contractor  in  a  suit  for  repairs,  the  new  agreement 
was  based  on  a  valid  consideration,  and  barred  any  defense  to  the  orig- 
inal daim. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tenth  district. 

Action  by  the  St.  Nicholas  Skating  &  Ice  Company  against  Joseph 
W.  Oody  and  Otis  0.  Adams.  From  a  judgment  in  favor  of  plaint^, 
defendants  appeal.    Affirmed* 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Albert  J.  Adams,  Jr.,  for  appellants 
Percy  H.  Stewart,  for  respcmdent 

LEVENTRITT,  J.  This  action  is  based  on  the  alleged  negligence 
of  the  defendants  in  blasting  on  a  lot  of  land  adjoining  premises  owned 
and  occupied  by  the  plaintiSi.  It  is  conceded  that  injury  to  the  build- 
ing, and  to  machinery  therein  contained,  resulted  from  the  explosion. 
The  damage  was  repaired  by  the  plaintiff,  who  was  partly  reimbursed 
bj  the  defendants.  When  this  balance  of  the  expense  incurred  was 
demanded  of  the  defendants,  they  claimed  that  the  charges  of  the  con- 
tractor, whom  the  plaintiff  had  employed  to  make  the  repairs,  were 
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by  they  obligated  themselves  to  satisfy  the  judgment  which  might  be 
recovered,  provided  they  were  permitted  to  defend  any  action  the  con- 
tiactor  might  bring.  The  contractor  sued-  As  admitted  on  the  record, 
the  defen^mts  were  notified  of  the  pendency  of  the  action.  They  de- 
clined to  appear,  and  the  plaintiff  in  this  action  allowed  judgment  by 
default  to  be  rendered  in  the  sum  of  |212.13.  Upon  refusal  of  the  de- 
fendants to  carry  out  their  agreement  by  paying  that  sum,  this  action 
was  instituted,  and  resulted  in  a  recovery  by  the  plaintiff  of  |160.54. 

On  the  trial  the  defendants  insisted  that,  notwithstanding  the  agree- 
ment, no  recovery  could  be  had  imless  the  plaintiff  established  negli- 
gent blasting,  and  the  justice  permitted  that  question  to 'be  litigated. 
The  defendants  strenuously  maintain  on  this  appeal  that  there  was  no 
evidence  to  support  the  finding  of  negligence,  and  that,  therefore,  the 
judgment  should  be  reversed.  We  cannot  concur  in  this  view.  It 
appears  from  the  record  that  the  blast  which  occasioned  the  injary 
was  set  off  at  a  distance  of  from  six  to  seven  feet  from  tjie  building,  in 
a  rock  that  extended  nine  feet  on  the  other  side  of  the  point  of  dis- 
charge; that  heavy  blasting  had  on  a  previous  occasion  damaged  the 
skylight  of  the  plaintiff's  building;  and  tliat  defendants'  servants  had 
been  Warned  and  apprised  of  the  existence  and  locality  of  the  ma- 
chinery injured  on  the  occasion  of  the  subsequent  blast.  It  also  ap- 
peared that  just  prior  thereto  the  defendants,  apparently  anticipating 
danger,  had  notified  the  occupants  to  leave  the  building;  that  smaller 
charges  were  used  after  the  injury  in  question ;  and  that,  in  order  to 
secure  pieces  of  granite  suifidently  large  to  have  a  commercial  value, 
the  defendants  used  a  high  grade  of  dynamite,  and  selected  that  point 
of  the  rock  most  favorably  calculated  to  accomplish  their  purpose. 

On  this  state  of  facts,  there  is  sufficient  prima  facie  evidence  of  neg- 
ligence. Although  the  defendants  were  engaged  in  a  lawful  act  on 
their  own  premises,  the  law  exacted  of  them,  under  the  circumstances, 
the  exercise  of  a  degree  of  care  commensurate  with  the  danger,  and 
calculated  to  prevent  or  mitigate  the  injury  to  the  plaintiff's  property. 
Apprehending  the  consequences  to  the  building,  they  were  bound  to 
exercise  the  most  cautious  regard  for  their  neighbors'  rights.  Such 
precautions,  it  has  been  said,  would  be  no  more  than  reasonable  care, 
under  the  circumstances.  Booth  v.  Railroad  Co.,  140  N.  Y.  267, 273, 85 
N.  E.  592.  The  facts  recited  show  that  the  defendants  were  obviouslT 
not  limited  to  the  method  adopted  by  them  in  the  removal  of  the  rock. 
They  concede  this  in  the  use  of  smaller  char^res  after  the  injury;  ani 
further,  eeipeciaily  in  view  of  the  prior  accident,  they  might  have  m 
lected  a  spot  fraught  with  less  hazard  to  the  plaintiff's  premises.  '*Tl»e 
mode  of  exercising  a  legal  right,  where  there  is  a  choice  of  means,  mav 
of  itself  give  a  cause  of  action.*'  Booth  v,  Railix>ad  Co,,  so  pro.  Tlie 
plaintiff  relies  on  the  case  just  cited  in  support  of  its  contentian.  But 
in  that  case  it  was  substantially  conceded  that  the  defendant  exercised 
due  care  in  conducting  the  blasting,  and  that  it  was  necessary  in  order 
to  remote  tlie  rock-  Independently,  however,  of  the  question  of  neg- 
ligent blasting,  we  are  of  the  opinion  that  the  defendants  were  pre* 
cloded  from  litigating  that  issue  by  the  agreement,  practically  undis- 
puted, that  they  would  pay  any  judgment  which  the  contractor  might 


There  waa  a  bona  fide  dispute  between  the  parties  as  to  the  liabi 
its  extent    The  claim  for  damages  was,  in  effect,  compromis 
defendants  agreeing  to  abide  by  the  result  of  the  contractor's  s 
impliedly  admitting  their  liability,  reserving  to  themselves  tl 
to  contest  that  action.    This  new  agreement  was,  under  the 
ities,  based  on  a  valid  consideration,  and  barred  any  defense 
original  claim.    Wahl  v.  Barnum,  116  N.  Y.  87,  22  N.  E.  280; 
V.  Weber,  78  N.  Y.  334;  Russell  v.  Cook,  8  Hill,  504;  Martin  ^ 
don,  22  Misc.  Bep.  141,  48  N.  Y.  Supp.  694.    The  conclusion 
that  the  plaintiff  should  have  recovered  |212.13,  the  fall  amoun 
contractor's  ju^kgment,  but,  as  it  has  taken  no  appeal,  the 
awarded  it  by  the  justice  is  not  open  to  review.    The  judgmei 
be  affirmed. 
Judgment  affirmed,  with  costs  to  the  respondent    All  conco 


RYAN  V.  VOBLBIi. 
(Supreme  Court,  Appellate  Term.    March  24,  1899.) 

L'BuiLDmo  Contracts— Substantial  Compliancb— Recovery  of  d  i 
Price. 

Where  a  building  contract  contains  no  agreement  for  the  sati 
of  an  architect,  the  contractor,  on  showing  a  substantial  compll  i 
good  faith,  and  approyal  by  the  health  authorities  as  required, 
there  may  be  slight  omissions,  is  entitled  to  recover  the  contrac  ; 
less  the  damage  resulting  from  such  omissions. 

9L  Appeal— Review. 

Whether  or  not  a  building  contract  was  substantially  perform ! 
question  of  fact  for  the  trial  court 

Appeal  from  municipal  court,  borough  of  Manhattan,  Seven  I 
trict. 

Action  by  John  J.  Ryan  against  George  Voelkl.     There 
judgment  for  plaintiff,  aud  defendant  appeals.     Affirmed. 

Argued  b^ore  FBEEDMAN,  P.  J^  and  MacLEAN  and  LI  I 
TRITT,  JJ. 

Edward  Herrmann,  for  appellant. 
Augustus  S.  Houghton,  for  respondent 

LEVENTRITT,  J.  The  plaintiff  brought  this  action  to  recoT 
sum  of  f  179.90,  being  the  balance  due  on  contract  and  for 
work  done  on  an  extension  to  the  defendant's  premises.  The  a 
embraces  an  admission  to  the  extent  of  197.20,  a  general  denial., 
counterclaim  in  the  sum  of  f300  for  imperfect  work  and  delay, 
specting  the  item  of  delay  no  proof  was  offered.  As  to  the 
issues,  the  conflicting  evidence  was  weighed  by  the  court,  and  i 
ed  in  an  adjustment  of  the  respective  claims  in  favor  of  the  pi 
in  the  sum  of  f  116.  We  find  that  conclusion  amply  justified  I 
evidence.  The  defendant  seeks  reversal  upon  the  denial  of  h 
tion  to  dismiss  the  complaint  on  the  ground  that  there  was  fail 
prove  that  the  work  was  done  to  the  satisfaction  of  the  architec 


m  compliance  wixn  zae  laws  oi  tue  neaiin  aepartment,  we  nna  no 
provision  in  the  agreement  introduced  in  evidence  calling  for  the 
satisfaction  of  the  architect,  and  the  plaintiff  therefore  became  enti- 
tled to  recover  upon  establishing  substantial  performance,  and  show- 
ing approval  of  the  health  authorities.  There  was  abundant  evi- 
dence of  substantial  performance.  Although  there  may  have  been 
slight  defects  and  unintentional  omissions,  the  plaintiff  in  good  faith 
intended  to  comply  with  the  contract,  and  substantially  did  so. 
Woodward  v.  Puller,  80  N.  Y.  312;  Crouch  v.  Gutmann,  134  N.  Y.  45, 
31  N.  E.  27L  Whether  the  contract  had  been  substantially  per- , 
formed  was  a  question  of  fact,  to  be  determined,  on  all  the  circum- 
stances of  the  case,  by  the  trial  court  Nolan  v.  Whitney,  88  N.  Y. 
f>48;  Smith  v.  Brady,  17  N.  Y.  189.  Therefore  the  plaintiff  became 
entitled  to  recover  the  contract  price,  less  the  damage  resulting  from 
the  defects  and  omissions  (Woodward  v.  Puller,  supra),  provided  the 
work  was  done  according  to  law.  That  fact  the  architect  admitted. 
There  was  consequently  no  foundation  for  the  motion.  The  judg- 
ment is  just,  and  must  therefore  be  afQrmed. 
Judgment  affirmed,  with  costs  to  the  respondent     All  concur. 


<2r.  Misc.  Rep.  700.) 

VALLAURI  V.  LOFTUS  et  aL 

(Supreme  Ctourt  AppeUiite  Term.    March  24,  1809.) 

Forcible  Entry— Evidence. 

Where  entry  by  one  claiming  right  of  possession  of  a  basement  was  not 
riotous,  or  accompanied  by  any  force  or  threats,  and  the  evidence  showed 
merely  unauthorized  removal  of  a  portion  of  a  partition  barring  entrance 
into  such  basement,  the  facts  were  insufficient  to  sustain  an  action  for 
forcible  entry. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  dis- 
trict. 

Action  by  Victoria  Vallauri  against  W.  G.  Loftus  &  Co.  Prom  a 
final  order  in  favor  of  petitioner,  defendants  appeal.     Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN 
TRITT,  JJ. 

John  M.  Sterns,  for  appellants. 
Sol.  Kohn,  for  respondent 

LEVENTRITT,  J.  This  proceeding  was  taken  for  forcible  entry 
and  detainer.  It  appears  that  the  petitioner  was  on  the  20th  of 
July,  1898,  the  occupant  of  a  certain  store  at  No.  1189  Broadway,  and 
of  the  adjoining  basement  The  defendants  claimed  right  of  pos- 
session to  the  basement,  but  a  partition  prevented  access  thereto. 
During  the  absence  of  the  petitioner  a  carpenter  employed  by  the  de- 
fendants removed  a  substantial  portion  of  the  partition,  and  entry 
was  thereupon  made.  At  this  stage  the  plaintiff  returned,  and  found 
the  carpenter  and  the  defendants'  porter  on  the  premises.  She  re- 
monstrated, and  then  voluntarily  left  the  basement.  There  was  no 
intimidation,  no  threats  were  made,  and  no  force  or  violence  was 
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used  against  her.  She  admits  that  the  man  was  quietly  proceeding 
with  the  work,  and  was  courteous  and  polite.  The  petitioner  re- 
lies solely  upon  the  partial  removal  of  the  partition  to  establish  the 
forcible  entry  and  detainer,  having  made  no  further  attempt  to  re- 
gain possession  of  the  basement.  The  state  of  facts  disclosed  is 
insufficient  to  sustain  the  proceeding.  The  petitioner  relies  solely 
on  her  allegation  of  forcible  entry,  there  being  no  pretense  of  forcible 
detainer.  We  find  in  the  facts  disclosed,  at  most,  a  mere  trespass. 
There  is  an  absence  of  all  the  elements  essential  to  the  maintenance 
of  the  proceeding.  The  entry  was  not  riotous,  or  accompanied  with 
any  force,  violence,  threats,  or  intimidatioa  The  mere  unauthor- 
ized removal  of  a  portion  of  the  partition  cannot  convert  the  peacea- 
ble entry  into  a  forcible  one.  People  v.  Smith,  24  Barb.  16;  Wood 
v.  Phillips,  43  N.  Y.  157;  Willard  v.  Warren,  17  Wend.  257.  Un- 
der the  authorities,  we  are  constrained  to  reverse  the  order. 

Order  reversed,  with  costs  to  the  appellants  to  abide  the  event. 
All  concur. 


(26  Misc.  Uv\}.  T2n.) 

WILLIAM  McSHANE  CX).  V.  HEILNER. 

(Supreme  Court,  AppeUate  Term.    March  24,  18$^.) 

1.  Quahantt— Evidence. 

In  an  action  against  a  third  party  to  recover  on  his  alleged  guaranty  of 
the  payment  of  the  price  of  goods  9old,  where  plain tiif  shows  a  payment 
by  such  defendant  of  the  first  installment  defendant  is  entitled  to  show 
that  the  only  demand  made  on  him  by  plaintiff  was  based,  not  on  the 
guaranty,  but  on  an  order  on  defendant  from  the  purchaser. 
X  Same. 

Where,  in  an  action  on  a  guaranty,  plaintiff  testtfles  that  defendant  had 
promised  to  pay  the  account,  and  put  him  off,  it  was  error  to  exclude 
evidence  to  contradict  such  statement. 
a.  Witness— Impbachhbkt. 

It  is  error  to  exclude  evidence  of  bias  tending  to  impeach  the  credibility 
of  a  witness. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  the  William  McShane  Company  against  Emanuel  Heilner. 
Judgment  for  plaintiff.    Defendant  appeals.     Reversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Sol.  Kohn,  for  appellant. 

Ghas.  De  Hart  Brower,  for  respondent 

LEVENTEOTT,  J.  This  action  was  brought  to  recover  the  unpaid 
balance  of  the  purchase  price  of  certain  goods  alleged  to  have  been 
sold  to  the  defendant,  and  delivered,  pursuant  to  his  order,  to  one 
Thomas  Donlon.  William  McShane,  the  president  of  the  plaintiff 
corporation,  testified  that  on  or  about  the  23d  of  March,  1895,  an 
agreement  was  made  with  the  defendant  to  furnish  plumbing  supplies 
for  buildings  then  in  course  of  erection;  that  on  that  occasion  an 
understanding  was  had  that  the  stipulated  price  should  be  paid  in  two 
equal  installments,  as  the  materials  were  delivered;  and  that  in  con- 
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and  I  will  pay  for  them,  and  I  will  have  a  contract  drawn  up  goaran ty- 
ing the  payment."  Two  witneasep,  William  Grote  and  Jiunea  J.  Ben- 
son, who  were  present  at  the  interview,  corroborated  McShane.  Not- 
withstanding the  fact  that  no  guaranty  was  ever  executed,  the  plain- 
tiff began  to  furnish  the  goods,  and  after  one-half  had  been  delivered, 
obtained  from  Thomas  Donlon,  who  held  the  title  to  the  real  proi>cai:T, 
an  order  on  the  defendant's  firm  for  the  payment  of  the  first  install 
ment.  This  order  was  honored.  The  plaintiff  claimed  that  there^ 
after  the  delivery  was  completed,  and  that  McShane  obtained  from 
Donlon  an  order  for  the  payment  of  the  final  installment,  which,  as 
he  testified,  the  defendant,  upon  presentation,  putting  him  off,  prom- 
ised to  i)ay  at  a  later  date.  Tlie  several  orders  referred  to  were 
signed  in  the  name  of  Donlon  by  James  J.  Benson,  his  attorney  in  fact. 
On  the  trial,  challenging  the  plaintiff's  right  to  recover  the  amount 
of  the  second  order,  the  defendant  denied  that  he  either  purchased 
the  goods,  or  guarantied  their  payment.  The  appellant  contends  that 
by  the  rulings  of  the  trial  court  he  was  deprived  of  the  right  to  have 
material  testimony  submitted  to  the  jury.  We  shall  consider  several 
of  his  exceptions. 

On  the  direct  examination  of  the  defendant  he  was  asked:  ''When 
he  [plaintiff]  made  a  demand  upon  you,  or  asked  yon  to  pay  the  bal- 
ance of  1937.50,  did  he  ever  ask  you  to  pay  that  without  claiming  it 
on  the  ground  of  having  this  order  from  Benson?'*  The  answer  was 
excluded  under  an  objection  that  the  question  was  "immaterial,  in- 
competent, and  in  contradiction  of  a  former  witness."  This  was  error. 
The  case  went  to  the  jury  on  the  single  issue  whether  the  sale  was 
made  to  the  defendant  or  to  Donlon.  The  plaintiff  claimed  that  the 
defendant  had  personally  promised  that  he  would  pay  for  the  goodi* 
delivered,  while  the  defendant  maintained  that  Donlon  alone  was  the 
debtor,  and  that  payments  were  made  only  on  the  latter^s  order,  and 
out  of  funds  to  which  he  became  entitled  as  the  work  progressed. 
Tlie  bills  nnd  receipts  intro(]ii* .  rl  m  evidence  recognized  Donlm  ,,  ;  ^ 
dohtor.  ami  BeoBon  as  lii£»  njzviit;  am},  as  the  oilers  were  drawu  by 
Benson  in  the  name  of  Ponion,  it  became  very  material  for  the  dc*- 
fendant  to  show  that  do  pajment^  w€*re  made,  other  than  in  eon- 
fiirniity  with  his  theory  of  fhi^  vnBf\  A  negative  answer  would  have 
directly  coiitiadicted  the  ]>laintiff,  and  would  have  tended  to  show  thai 
the  deaiaml  for  payment  wtw  not  based  on  any  orifjinal  obilgatloci 
(if  the  deft'nfhmt;  T!ie  same  reasoum^  applies  to  the  exclusion  of  the 
fiillawin*r  qneslion  propounded  to  defeDdant's  partner,  who  was  ppes- 
r^nt  when  Mr?>hnne  dfMmmded  ixiyment  under  ttie  second  0P*1er:  *'And 
did  Heiliier  ever  promise  to  pay  it  to  him  [McHhane],  and  pot  him 
iifT?*'  To  a  similar  inquiry  McShane  had  {riven  an  affirmatiYe  answer. 
It  is  eleaieatary  that  the  defendant  should  have  been  allowed  to  eon- 
t!'i*iJict  biiM, 

It  was  sought,  both  on  the  direct  examination  of  the  defendant  and 
on  the  croi^s  exammation  of  Grote,  to  show  the  prejudice  of  the  latter, 
arisir^  out  of  disai^nements.  and  manifested  by  threats  to  sue.  It 
wa.s  the  defendanfa  ri<:ht  to  r.ttack  Orote's  credibility  by  proving  fe 
bias;  and^  wbiJe  the  extent  of  that  inquiry  ig  within  the  sound  discre- 


terrogation  on  the  subject.     Blchardson  v.  Northnip,  66 
Schttltz  V.  Railroad  Co.,  89  N.  Y.  242. 

In  view  of  the  fact  that  there  must  be  a  new  trial,  it  be 
necessary  to  consider  in  farther  detail  the  numeroas  other  e 
orged  by  the  appellant.     The  judgment  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  > 
lant  to  abide  the  event.    All  concur. 


(2(J  Mlac.  Rep.  758.) 

DUNN  et  al.  v.  ACKER,  MERRALL  &  CONDIT. 

(Supreme  Oourt,  AppeUate  Term.    March  24,  1899.) 

ATTACHaCSNT  OF   DSBTS— PaACTIOE. 

Where  a  third  person  furnishes  plaintiff  in  attachment  a  cei 
Indebtedness  to  defendant  and  plaintiff  obtains  final  Judgmen 
not  sue  the  third  person  for  the  amount  named  in  the  certlfi 
remedy  is  by  special  execution. 

Appeal  from  municipal  coart,  borough  of  Manhattan,  Firs 
Action  by  Thomas  J.  Dunn,  as  sheriff,  and  Walter  M.  I 

against  Acker,  Merrall  &  Condit.    From  a  judgmert  for  plaii 

fendant  appeals.    Reversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and 

TRITT,  JJ. 

O.  A.  Seixas,  for  appellant. 

T.  F.  Hamilton,  for  respondents. 

LEVENTRITT,  J.  On  January  17,  1894,  Walter  M.  Ri 
one  of  the  plaintiffs,  commenced  an  action  against  the  Sarat 
singen  Spring  Company,  and  therein  procured  a  warrant  o 
ment  against  its  property.  After  service  thereof  upon  the  d 
corporation,  it,  on  February  3,  1894,  furnished  to  the  sheriff 
icate  acknowledging  indebtedness  to  the  defendant  in  the  att 
proceeding  in  the  sum  of  f95.74,  which  sum  the  defendant  h< 
not  pay  over  to  the  sheriff,  but  still  retains.  The  action  agt 
Saratoga  Kissingen  SpHng  Company  proceeded  to  judgmen 
9th  day  of  February,  1894,  and  an  execution  thereon  in  th€ 
f417.13  was  issued.  On  April  3,  1894,  denmnd  was  made  o 
fendant  by  the  sherifF  for  the  payment  of  the  Bvm  of  |95.74,  wl 
refused.  The  execution  was  not  directed  against  attached  pro] 
required  by  the  Code  (section  1370),  but  was  in  the  gener 
flgainst  personal  and  real  property  of  the  defendant.  On  Oct 
1898,  on  motion  of  the  plaintiff  Rosebanlt,  an  order  was  obt 
the  supreme  court  granting  him,  jointly  with  the  sheriff  of  the 
of  New  York,  leave  to  bring  an  action  in  aid  of  the  attachmem 
collection  and  recovery  from  the  defendant  of  the  amount  whic 
aclmowledged  in  its  certificate.  A  motion  to  vacate  this  or 
denied;  reserving  to  this  defendant,  however,  the  right  to  ii 
in  this  suit  any  defenses  which  it  might  have.  Pursuant  to  t 
granted,  this  action  in  aid  of  the  attachment  was  brought,  and  i 


of  the  case  was  error.  Under  the  facts  disclosed,  the  action  in  aid 
of  the  attachment  could  not  be  instituted  after  the  entry  of  final  jndg- 
ineut.  The  plaintiff  Rosebanlt's  remedy  was  to  issue  against  the  at- 
tached property  an  exception  in  the  special  form  prescribed  by  the 
(Jode.  The  enforcement  of  the  judgment  should  have  been  by  execu- 
tion,  and  by  proceedings  based  upon  it;  and  the  attachment  continued 
in  force  after  judgment  only  for  the  purpose  of  giving  effect  to  the  lien 
acquired  under  it,  and  existing  when  the  judgment  was  rendered. 
Lynch  v.  Crary,  52  N.  Y.  181 ;  Peetsch  v.  Sonmiers,  31  App.  Div.  255,  53 
N.  Y.  Supp.  438.  The  purpose  of  an  attachment  is  to  acquire  and 
preserve  property  of  the  debtor,  so  that  it  may  be  applied  on  an  execu- 
tion issued  after  judgment  recovered  in  the  action.  The  plaintiff,  hav- 
ing neglected  to  adopt  the  simple  and  obvious  course  open  to  him  to 
enforce  his  rights  against  the  defendant,  cannot,  after  the  lai>se  of 
years,  invoke  as  the  basis  of  an  action  a  warrant  of  attachment,  which 
for  that  purpose  had  spent  its  force.  The  judgment  should  be  reversei 
Judgment  reversed,  with  costs  to  tiie  appellant    All  concur. 


(26  Misc.  Rep.  002.) 

SANDMANN  v.  BAYLIES  et  aL  * 

(Supreme  Ck>urt,  AppeUate  Term.    Marcb  24,  1899.) 

Nuisance— Consent  op  City— Negligence. 

The  construction  of  iron  cellar  doors  within  the  stoop  line  on  a  side- 
walk, where  maintained  in  the  same  position  and  condition  for  many 
years  withoiit  any  complaint  from  the  city  authorities,  wiU  be  presumed 
to  have  been  maintained  with  the  city's  consent,  so  as  not  to  constitute 
a  nuisance;  and  one  injured  by  slipping  on  the  doors  can  sue  the  owner 
for  negligence,  but  not  for  maintaining  a  nuisance. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Jacob  Sandmann  against  Nathalie  E.  Baylies  and  oth- 
ers. From  a  judgment  of  the  general  term  of  the  city  court,  aflton- 
ing  a  judgment  dismissing  the  complaint  (47  N.  Y.  Supp.  783),  plain- 
tiff appeals.     Affirmed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDEBSLEEVE  and  GtJE 

q;ebich,  JJ. 

Dulon  &  Boe,  for  appellant. 
Garter  &  Ledyard,  for  respondents. 

GILDEBSLEEVE,  J.  The  complaint  herein  sets  forth  a  cause  of 
action  based  upon  the  alleged  maintenance  of  a  nuisance  by  the  de- 
fendants. It  is  true  that  plaintiff  claims  that  the  action  is  also 
founded  upon  the  alleged  ne^liirence  of  the  defendants.  We  can- 
not, however,  concur  in  this  view.  The  complaint  is  solely  for  dam- 
ages caused  by  the  alleged  maintenance  of  a  nuisance.  There  is^o 
allegation  of  negligence  on  the  part  of  the  defendants,  or  freedom 
from  contributory  negligence  on  the  part  of  the  plaintiff.  The  plain- 
tiff's right  to  recover  must  stand  or  fall  upon  this  charge  of  maintain- 
ing a  nuisance.  The  complaint  was  dismissed  at  the  dose  of  the  plains 
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tiffs  case,  and  consequently^  according  to  the  well-established  rule, 
the  court  was  bound  to  regard  the  plaintiff's  testimony  as  true,  and 
to  draw  from  all  the  facts  disclosed  the  inferences  most  favorable  to 
the  plaintiff. 

The  evidence  established  the  following  state  of  facts,  viz. :  The 
defendants  were  the  owners  of  the  Prescott  House,  an  hotel  on  the 
corner  of  Spring  street  and  Broadway,  in  this  city.  Belonging  to 
and  connected  with  this  building  was  a  vault  or  cellar,  which  was 
covered  by  two  iron  doors.  These  doors  were  within  5  feet  of  the 
building,  and  within  the  stoop  line,  while  the  sidewalk  was  over  17 
feet  wide  on  Broadway  and  13  feet  on  Spring  street.  There  was  no 
railing  there,  and  these  doors  were  even  with  the  sidewalk,  and  pass- 
ers-by were  in  the  habit  of  crossing  over  them  as  much  as  over  the 
rest  of  the  sidewalk.  There  was  nothing  to  prevent  any  one  from 
passing  over  these  doors,  nor  anything  to  separate  them  from  the  rest 
of  the  sidewalk,  or  to  indicate  to  passers-by  that  these  doors  were 
w^ithin  the  stoop  line.  The  plaintiff  was  a  man  of  63  years  of  age, 
and  did  business  at  No.  535  Broadway.  One  day,  about  the  middle* 
of  November,  1894,  the  plaintiff  was  hurrying  around  the  corner  on 
Broadway  and  Spring  street,  as  it  was  raining,  and  he  had  no  um- 
brella, when,  upon  passing  over  these  doors,  he  slipped  and  fell^  and 
received  the  injuries  of  which  he  complains.  He  had  never  before 
fallen  in  stepping  over  these  dooi  s,  although  he  had  passed  over  them 
frequently,  and  there  is  no  evidence  that  any  one  else  was  ever  in- 
jured by  reason  of  these  door&  At  first  the  plaintiff  says  that  he 
{Supposed  he  had  crossed  this  vault  cover,  but  had  never  noticed  it; 
but  later  he  swears  that  he  noticed  the  doors,  and  never  thought 
that  they  were  dangerous.  These  doors  were  smooth  and  slippery. 
Since  1883  the  doors  in  question  had  been  old  iron  doors,  in  a  rag- 
ged condition,  and  the  surface  was  pretty  well  worn  off,  and  very 
smooth.  There  was  nothing  to  guard  them.  Between  1885  and 
1889  these  doors  were  composed  of  sheet  iron,  and  were  worn  very 
tcmooth.  From  1889  to  1893  the  iron  doors  were  smooth.  One  of 
the  plaintiff's  witnesses  (a  retired  policeman)  swears  that  from  1873 
to  1889  these  doors  were  not  repaired  or  renovated,  to  his  knowledge, 
and  that  he  reported  to  the  city  authorities  these  doors  as  having  a 
smooth  surface.  He  (the  policeman)  had  walked  over  these  doom 
himself,  but  had  never  fallen  down  on  them.  Upon  this  testimony 
the  complaint  was  dismissed  on  the  ground  that  there  was  no  evi- 
dence to  sustain  the  charge  of  maintaining  a  public  nuisance. 

We  are  of  opinion  that  the  doctrine  laid  down  by  the  court  of  ap- 
peals in  the  case  of  Babbage  v.  Powers,  130  N.  Y.  281,  29  N.  E.  132, 
is  controlling  in  the  case  at  bar.  It  was  there  held  that  while  the 
public  is  entitled  to  have  a  street  or  highway  remain  in  the  condition 
in  which  it  placed  it,  and  whoever,  without  special  authority,  mate- 
rially obstructs  it,  or  renders  its  use  hazardous,  by  doing  anything 
upon,  above,  or  below  the  surface,  is  guilty  of  a  nuisance,  still,  when 
it  appears  that  the  act  was  done  with  the  consent  of  the  proper  offi- 
cials, the  rule  of  liability  is  relaxed,  and  rests  upon,  and  is  limited 
by,  the  ordinary  principles  governing  actions  of  negligence.  And 
the  consent  of  the  city  authorities  may  be  inferred  by  many  years  of 
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of  trespassing  in  doing  the  act  consented  to,  and  places  him  simplj 
in  the  position  of  one  liable  for  negligence,  in  the  case  of  an  omission 
to  perform  the  act  with  due  care  for  the  safety  of  the  public.  Had 
the  plaintiff  herein  brought  his  action  for  negligence,  the  questioD 
of  defendants'  want  of  proper  care  or  negligence  in  maintaining  the 
doors  in  an  unsafe  condition,  under  the  state  of  facts  above  set  forth, 
might  have  properly  been  submitted  to  the  jury,  provided  plaintiff 
had  sufficiently  cleared  himself  from  the  imputation  of  contributory 
negligence,  with  regard  to  which  latter  question  we  are  not  called 
upon  to  express  an  opinion;  but  we  do  not  think  that  he  has  sus- 
tained his  action  for  a  nuisance.  From  the  fact  that  these  doors 
were  apparently  in  the  same  position  and  condition  for  a  considera- 
ble number  of  years,  without  any  complaint  against  their  existence, 
or  notice  to  remove  tiiem  from  the  city  authorities,  so  far  as  the  evi- 
dence shows,  it  must  be  presumed  that  the  doors  were  maintained 
with  the  consent  and  sanction  of  the  city.  See  Jennings  v.  Van 
Schaick,  108  N.  Y.  532, 15  N.  E.  424;  Babbage  v.  Powers,  supra.  As 
we  have  already  said,  the  facts  disclosed  by  the  evidence  show  that 
plaintiff  should  have  brought  his  action  for  negligence  (see  Matthews 
V.  De  Qroff,  IS  App.  Div.  856,  43  N.  Y.  Supp.  237;  People  v.  Collis,  17 
App.  Div.  448,  45  N.  Y.  Supp.  282),  whereas  the  complaint  is  drawn 
solely  for  an  action  for  a  nuisance,  in  which  action  {daintiff  has  not 
shown  himself  entitled  to  recover. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.     All 
concur.   ' 


(26  Misc.  Rep.  327.) 

PEOPLE  ex  reL  WHANN  et  al.  v.  COLEB. 

(Sninreme  Court,  Special  Term,  New  York  CkKmty.    February,  1899.) 

Grsatsb  Nbw  Yobx  Chabtbr—Bokdb  ov  Annexed  YiLULGnsii. 

Greater  New  York  Charter,  f  172  (Laws  1887,  c.  S79.  provldlnff  tbat 
bonds  of  the  annexed  municipalities  may  be  converted  fnto  regtatetcd 
bonds,  and  aathorlzlng  the  comptroller  to  issue  refistered  bonds  tbere- 
.  for,  and,  when  the  bonds  shall  have  coupons  attached,  the  comptroller 
may,  on  the  registration  thereof,  detach  all  the  coupons,  and  indorse  the 
fact  of  such  registration,  does  not  give  a  holder  of  the  coupon  bonds  of 
villages  annexed  the  right  to  compel  the  comptraUer  to  issue  in  place  there- 
of registered  stock  of  the  city,  but  only  the  right  to  have  such  registra- 
tion indorsed  on  the  bonds,  making  the  city  thereafter  liable  for  the  in- 
terest. 

Application  by  the  people,  cm  the  relation  of  Charles  Whann  and 
others,  against  Bird  S.  Coler,  as  comptroller  of  the  citj  of  New  York, 
for  a  writ  of  mandamus.     Denied. 

J.  H.  Caldwell,  for  relators. 

John  Whalen,  Corp.  Counsel  (George  L.  Sterling,  on  the  brief), 
for  defendant. 

SCOTT,  J.  The  petitioners  are  the  owners  of  f35,000  of  coupon 
bonds  issued  by  the  late  village  of  Richmond  Hill,  in  the  county  of 
Queens, — one  of  the  municipalities  which  has  now  b^ome  incorporated 


into  the  city  of  New  York.  No  question  is  made  on  this  motion  as 
to  their  validity.  They  were  issued  prior  to  January  1, 1898  (the  date 
of  consolidation),  and  were  on  that  day,  as  is  assumed,  valid  outstand- 
ing obligations  of  said  village.  The  applicants  have  demanded  of  the 
comptroller  that  he  accept  a  surrender  of  these  bonds,  and  in  place 
thereof  issue  to  them  registered  stock  of  the  city  of  New  York,  in  the 
manner  and  form  that  said  bonds  would  have  been  if  originally  issued 
as  registered  bonds.  The  comptroller  has  refused  to  comply  with  this 
demand,  but  offers  to  pursue  the  same  course  respecting  these  bonds 
which  he  pursues  respecting  other  similar  bonds,  which  is  to  receive 
them,  and  cut  off  the  coupons,  then  to  register  the  bonds,  and  indorse 
thereon  the  fact  of  such  registration,  and  return  or  reissue  them  to 
the  owners.  This  course  is  not  satisfactory  to  the  applicants,  who  in- 
sist that  they  are  entitled  to  surrender  their  bonds  for  cancellation,  and 
to  receive  in  return,  not  the  same  bonds,  with  a  certificate  of  registra- 
tion indorsed  thereon,  but  original  corporate  stock  of  the  city  of  New 
York,  of  like  tenor,  as  to  amount,  rate  of  interest,  and  time  of  pay- 
ment, as  the  bonds  so  surrendered  and  canceled.  The  city  of  New 
York,  as  at  present  constituted,  was  formed  by  the  consolidation  of  a 
great  number  of  large  and  small  municipalities,  each  one  of  which  had 
issued  bonds,  which,  at  the  date  upon  which  consolidation  became  ef- 
fective, were  outstanding  obligations.  The  section  of  the  charter  of 
Greater  New  York  (Laws  1897,  c.  378)  under  which  this  application  is 
made  reads  as  follows: 

**Sec.  172.  AU  stocks  and  bonds  heretofore  lawfuUy  issued  by  any  of  the 
municipal  or  public  corporations  or  parts  thereof,  which  have  heretofore  been 
annexed  to  or  consolidated  with  the  corporation  known  as  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  or  whJch  by  this  act  are 
made  part  of  the  corporation  of  the  city  of  New  York  as  hereby  constituted. 
Including  the  counties  of  Kings  and  Richmond,  for  the  payment  of  the  princi- 
pal and  interest  of  which  the  city  of  New  York  is  liable,  may  be  registered 
and  must  be  recorded  by  the  owners  thereof  in  the  comptroller's  office  In  said 
city,  and  shaU  be  transferable  at  the  pleasure  of  the  holder,  either  in  person 
or  by  attorney,  only  upon  the  books  of  the  corporation  in  said  office,  and 
subject  to  such  reasonable  rules  and  regulations  as  the  comptroller  may  pre- 
scribe;  such  registry  and  transfer  to  be  Indorsed  thereon  by  the  comptroller. 
Whenever  such  stocks  or  bonds  have  been  issued  In  coupon  form,  and  when- 
eyer  hereafter  corporate  stock  of  the  city  of  New  York  may  be  so  issued,  it 
shall  be  the  privilege  of  the  holders  thereof  at  any  time,  subject  to  such 
rules  and  regulations  to  convert  the  same  into  registered  stock  or  bonds,  and 
the  comptroUer  Is  hereby  authorized  to  issue  registered  stock  or  bonds  there- 
for in  the  manner  and  form  in  which  the  same  would  have  been  conditioned 
if  originally  issued  in  registered  form.  The  interest  on  all  such  stock  and 
bonds,  when  so  registered  shaU,  as  the  same  becomes  due  and  payable,  be 
paid  in  like  manner  as  upon  other  registered  stocks  and  bonds  of  the  dty 
of  New  York;  and  whenever  any  such  stocks  or  bonds  have  coupons  attaclieil. 
the  comptroUer  shall,  upon  registration  thereof,  have  authority  to  detach  all 
coupons  therefrom,  and  shall  thereupon  indorse  the  fact  of  such  registration., 
with  a  reference  to  this  section." 

It  is  apparent  that  this  section  was  designed  to  provide  for  two  sets 
of  conditions  which  might  arise  in  the  future:  First,  the  owners  of 
coupon  bonds  or  stock  which  'Tiave  been  issued'^  (i.  e.  issued  prior  to 
January  1,  1897)  might  wish  to  have  them  converted  into  registered 
stock  or  bonds;  and,  secondly,  the  owners  of  corporate  stock  of  the 
city  of  New  York  "which  may  be  hereafter"  (L  e.  after  January  1, 
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1897)  so  issued  might  wish  to  have  them  so  converted;  and  it  is 
•bviou  that  the  legislature  has  attempted  to  provide  for  both  of  these 
cases  in  a  single  section.  In  the  main,  the  section  is  a  re-enactment 
of  section  138  of  the  consolidation  act,  which  in  turn  was  a  re-enact- 
ment of  section  1  of  chapter  199  of  the  Laws  of  1880,  which  was  an 
act  providing  for  the  registration  of  the  bonds  of  the  towns  of  Mor- 
risania  and  West  Farms,  which  had  been  issued  before  these  towns 
had  been  annexed  to  the  mayor,  aldermen,  and  commonalty  of  the  city 
«f  New  York.  It  has  never  been  contended  that  under  this  statute 
iSut  holder  of  West  Farms  and  Morrisania  bonds  had  the  right  to  sur- 
render them,  and  insist  upon  the  issue  of  original  city  stock.  The 
appKcants  insist,  however,  that  the  provision  inserted  in  the  act  of 
1897,  that  the  comptroller  shall  "issue*'  registered  stock  or  bonds  in 
place  of  the  coupon  stock  or  bonds,  which  words  were  not  contained 
in  the  act  of  1880,  confers  a  new  right  upon  the  holders  of  coupon 
bonds.  It  would  be  a  narrow  construction  of  the  section  which  would 
give  to  this  single  provision  the  controlling  effect  which  is  sought  to 
be  attached  to  it.  As  has  been  said,  the  section  provides  for  two  possi- 
ble contingencies,  and  such  effect  should  be  given  to  it  as  will  meet 
both  cases.  In  the  case  of  the  conversion  of  corporate  stock  issued 
after  January  1, 1897,  the  comptroller  might,  without  affecting  the  re- 
lations between  the  city  and  its  creditors,  cancel  the  coupon  stock  and 
Issue  new  registered  stock.  To  cancel  stock  or  bonds  issued  prior  to 
January  1,  1897,  and  issue  new  corporate  stock,  might,  however,  very 
seriously  affect  the  relations  between  the  city  and  the  bondholder. 
Section  169  of  the  Greater  New  York  charter  provides  that  all  bonds 
«r  corporate  stock  issued  by  the  city  of  New  York  after  January  1, 
1897,  shall  be  exempt  from  all  taxation,  except  for  state  purposes.  Xo 
sitch  general  exemption  attaches  to  the  bonds  issued  prior  to  January 
1,  1897,  by  the  numerous  municipalities  which  on  that  date  became 
merged  into  the  city  of  New  York.  Just  how  many  of  such  bonds 
are  ovtstanding  does  not  appear  by  the  motion  papers,  but  it  is  a  mat- 
ter of  common  knowledge  that  there  are  a  very  large  number  of  them, 
and  it  was  stated  in  the  argument  that  they  amounted  to  some  millions 
•f  dollars.  Whatever  the  amount,  notiiing  but  the  plainest  language 
would  justify  the  improbable  conclusion  that  the  legislature  intended, 
as  a  result  of  consolidation,  to  confer  upon  the  holders  of  these  bonds 
the  gift  of  perpetual  exemption  from  local  taxation, — an  advantage 
which  was  not  in  contemplation  when  the  bonds  were  issued.  It 
i»  also  to  be  considered  that  the  Greater  New  York  charter  im- 
foses  vpon  the  city  of  New  York  only  the  obligation  to  pay  those 
tends  of  the  constituent  municipalities  which  had  been  lawfully  is- 
sued. If  such  bonds  are  surrendered  and  camceled,  and  new  corporate 
stock  be  issued  in  exchange  therefor,  the  city  would  be  deprived  of 
any  opportunity  to  contest  the  validity  of  such  bonds,  if  reason  for 
doing  so  should  hereafter  be  discovered.  Of  course,  the  probability  of 
such  a  discovery  is  slight,  but  it  cannot  be  said  to  be  nonexistent  It  in 
stated  in  the  moving  papers  that  an  investigation  into  the  validity  of 
these  particular  bonds  has  been  made  under  direction  of  the  corporation 
eeunsel,  and  that  he  has  advised  the  comptroller  that  from  such  in- 
KKatigation  it  appears  that  the  bonds  are  valid.    I  do  not  understand 
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this  to  have  been  a  judicial  inyestlgatlon,  and,  while  it  is  sufBcient  to 
justify  the  comptroller  in  recording  the  bonds  and  paying  interest 
thereon,  I  know  of  no  principle  upon  which  it  can  be  held  to  estop 
the  city  from  setting  up  any  legal  defense,  if,  in  the  future,  such  a 
defense  should  be  found  to  exist.  It  will  be  seen  that  the  cancellation 
of  these  bonds,  and  the  issue  of  new  corporate  stock  in  their  place, 
would  involve  consequences  which  it  is  not  to  be  presumed  the  legisla- 
ture intended,  and  the  letter  of  the  section  referred  to  does  not  demand 
such  a  construction.  The  privilege  accorded  to  the  owners  of  such 
stock  is  to  "convert"  their  coupon  bonds  into  registered  bonds.  There 
is  not  a  single  word  in  the  section  as  to  "exchanging"  coupon  for  reg- 
istered bonds,  or  as  to  'Surrendering"  such  bonds,  or  as  to  the  duty  of 
the  comptroller  to  "cancel"  them.  They  may  be  "converted,"  and  the 
method  of  their  conversion  is  prescribed  in  the  last  clause  of  the  sec- 
tion. The  comptroller  is  authorized  to  "detach  all  coupons  therefrom, 
and  [he]  shall  thereupon  indorse  the  fact  of  such  registration  with  a 
reference  to  this  section.''  It  is  this  act  of  cutting  off  the  coupons,  and 
indorsing  the  fact  of  registration  upon  the  bonds,  which  "converts" 
them  from  coupon  to  registered  bonds;  and,  if  it  be  necessary  to  give 
effect  to  every  word  in  the  section,  it  would  do  no  violence  to  the  lan- 
guage to  say  that  when  he  had  thus  transformed  the  bonds,  and  re- 
delivered them  to  the  owner,  he  had  "issued"  registered  bonds  for  the 
coupon  bonds  which  had  been  presented  to  him.  The  manifest  in- 
tention of  the  section  was  not  the  exchange  of  one  bond  or  security 
for  another,  but  merely  a  change  in  the  method  of  paying  principal 
and  interest  on  the  same  bond,^^mpIy  the  transformation  of  the  same 
bond  from  coupon  to  registered  form. 

The  motion  for  a  mandamus  is  denied,  with  {10  costs. 

Motion  denied,  with  {10  costs. 


TRENTON  POTTERIES  CO.  v.  SMPTH. 

(Supreme  Gout  Appellate  Term.    March  24,  1890.) 

1.  JusrrcBS  of  thb  Pbacb— Loss  of  Jortsdiotiok. 

If  the  Justice  taking  an  Inquest  falls  to  sign  a  Judgment,  and  none  is 
entered,  the  court  loses  Jurisdiction,  and  the  action  abates. 

Sl  AppBAir-RBTEBSAL— Judgment. 

It  Is  not  necessary  to  enter  a  formal  Judgment  on  an  order  of  the  ap- 
pellate term  reversing  a  trial-term  Judgment 

Appeal  from  manicipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  the  Trenton  Potteries  Company  against  Benjamin  G. 
Smith.  There  was  a  judgment  for  plaintifF,  and  defendant  appeals. 
Affirmed* 

Argued  before  FBEEDMAN,  P.  J.,  and  MaoLEAN  and  LEV- 
ENTRITT,  JJ. 

Saml.  S.  Watters,  for  appellant 
Baggott  &  Ryall,  for  respondent. 
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sold  and  delivered  to  defendant  by  the  plaintiff.  The  pleadings 
were  verified.  The  answer  does  not  deny  any  of  the  allegations  of 
the  complaint,  but  attempts  to  set  up  the  defense  of  a  former  suit 
pending  between  the  same  parties,  for  the  same  cause  of  action  al- 
leged in  the  complaint  in  this  action.  The  answer  avers,  in  sub- 
stance, the  rendition  of  a  judgment  between  the  same  parties,  for  the 
same  cause  of  action,  in  the  district  court  of  the  Second  judicial  dis- 
trict, on  the  19th  day  of  March,  1897;  that  an  appeal  from  said  judg- 
ment was  taken  to  the  appellate  term  of  this  court;  that  a  reversal 
of  such  judgment  was  had  on  such  appeal,  and  a  new  trial  ordered; 
that  an  order  was  duly  made  and  entered  upon  such  reversal,  which 
order  contained  a  direction  that  the  case  '^be  remitted  to  the  court 
from  whence  it  came,  and  be  restored  to  the  calendar  of  that  court, 
to  be  disposed  of  according  to  law";  that  subsequently  the  case  came 
up  for  a  new  trial,  and  an  inquest  was  taken;  and  further  avers 
that  the  justice  before  whom  the  inquest  was  taken  "never  signed 
the  judgment,  and  that  there  has  never  been  any  judgment  under 
said  inquest  signed  or  entered."  Plainly,  then,  the  court  below  lost 
jurisdiction,  both  of  the  person  and  of  the  subject-matter  of  the  con- 
troversy, and  the  action  abated.  The  point  that,  after  the  entry  of 
the  order  of  reversal  of  the  appellate  term,  a  formal  judgment  should 
have  been  entered  thereon,  is  not  well  taken.  The  autiborities  cited 
by  the  appellant  are  not  applicable  in  this  case.  They  refer  to  cases 
where  transcripts  from  judgments  of  district,  now  municipal,  courts 
are  filed  in  the  county  clerk's  office,  and  not  to  appeals  taken  from 
such  courts  to  this. 
Judgment  affirmed,  with  costs.     All  concur. 


(26  Misc.  Rep.  735.) 

McCLOSKEY  v.  THOMPSON, 

(Supreme  C!ourt,  Appellate  Term.    March  24,  1899.) 

Brokers— Ck)iiMi68i0Ns. 

A  real-estate  agent  showed  a  prospective  tenant  a  store,  gave  him  the 
price,  and,  on  being  made  a  lower  offer,  said  he  would  find  out.  He  gare 
the  tenant  an  order  for  the  key,  who  said  he  would  be  back  shortly,  but 
instead  he  went  to  another  agent,  and  negotiated  a  lease  of  the  same  store 
through  him.  Held,  that  the  first  agent  was  not  entitled  to  the  conunls- 
sion. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict 

Action  by  James  A  McCloskey  against  Albert  L.  Thompson. 
There  was  a  judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  PREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

George  W.  Albright,  for  appellant. 
James  C.  Quinn,  for  respondent. 

MacLEAN,  J.  In  his  verified  complaint,  the  plaintifiF  alleged  that 
he  had  been  employed  by  the  defendant,  the  owner  of  the  premises 
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488  Eighth  avenue,  in  the  city  of  New  York,  to  procure  for  him  a 
customer  to  rent  the  premises,  and  that  defendant  had  agreed  to  pay 
the  plaintiff  therefor  the  usual  commission  of  2^  per  cent,  on  the 
first  year's  rental,  and  1  per  cent,  on  each  of  the  following  years;  and 
that,  in  pursuance  of  said  agreement,  the  plaintiff  procured  a  cus- 
tomer, who  hired  said  premises  "at  about  the  rent  of  |2,500  per  annum 
for  the  term  of  five  or  more  years,  as  plaintiff  is  informed  and  believes.'* 
On  the  trial,  the  plaintiff  testified  that  he  had  an  understanding  with 
the  defendant  that,  if  he  procured  a  customer,  he  should  get  a  com- 
mission the  same  as  anybody  else.    That  he  saw  Mr.  Hillebrandt,  who 
afterwards  became  the  tenant,  and   showed  him  the   store.    Mr. 
Hillebrandt  asked  the  rent,  and  plaintiff  told  him  f  1,800.     HiUe- 
brandt  said  it  was  too  much,  and  Hillebrandt  made  an  offer  of  fl^^OO, 
and  went  out,  saying  he  would  be  back  in  a  couple  of  hours;  receiving 
from  the  plaintiff  a  card  to  get  the  key  from  the  woman  who  kept  it. 
The  plaintiff  went  to  see  the  landlord,  and  found  him  absent,  but  in 
passing  the  store  he  saw  on  the  premises  the  landlord,  Mr.  Hille- 
brandt, and  another  real-estate  agent.     Then  the  plaintiff  told  the 
landlord  that  Hillebrandt  was  his  party,  but  the  landlord  said,  *Tiir. 
Mead  brought  this  man  into  the  place,"  to  which  the  plaintiff  claims 
he  replied,  "He  made  an  offer  of  |1,500,  and  I  expect  my  commission 
if  he  takes  the  place."    The  next  morning  he  saw  the  biUs  down. 
A  couple  of  days  afterwards  he  called  upon  the  landlord  about  his  com- 
mission, but  was  told  that  those  people  (Mead  &  Co.)  rented  the  place 
and  deducted  the  conunission.     It  appeared  that  the  bills  of  several 
brokers  were  upon  the  house,  and  the  woman  who  kept  the  key  said 
she  had  received  it  from  Mr.  Thompson,  not  Mr.  McCloskey,  and  that 
she  would  let  any  real-estate  agent  who  had  a  bill  on  the  house  have 
the  key.     Mr.  Hillebrandt,  who  was  called  for  the  plaintiff,  testified 
that,  when  he  asked  McCloskey  the  price,  he  was  told  "they  were 
getting  eighteen  or  twenty  hundred  dollars  for  it";  and  McCloskey 
said  he  did  not  know  what  they  would  like  to  have,  and  asked  for  an 
offer;   and  that  he  (Hillebrandt)  then  said,  "I  think  fifteen  hundred 
dollars  is  plenty  for  it."   That  plaintiff  said  he  would  find  out,  and  left. 
That  he  saw  there  were  half  a  dozen  different  agents  posted  up. 
That  he  went  to  another  agent,  and  he  did  not  know  the  price.    Then 
he  went  to  see  Mr.  Mead.     Mr.  Van  Riper,  partner  with  Mead,  who 
knew  the  price,  stated  that  it  was  f  1,500,  and  that  he  could  not 
get  it  any  cheaper.     That  he  had  no  more  talk  with  Mr.  McCloskey 
in  reference  to  the  premises,  and  that  Mr.  McCloskey  had  not  men- 
tioned any  specific  figure,  but  that  Mr.  Van  Riper  stated  the  price, — 
he  stated  the  terms  upon  which  he  could  have  it, — ^and  that  he  then 
made  a  deposit  on  it  of  |100;  and  that  he  (Hillebrandt),  Mr.  Thomp- 
son, and  Mr.  David  Van  Riper  agreed  upon  a  lease  of  the  store.    Even 
if  similar  statements  of  the  plaintiff  had  not  been  contradicted,  as  they 
were,  by  the  defendant,  by  the  tenant,  and  by  the  agent  through 
whom  the  lease  was  procured,  and  who  deducted  the  commission, 
there  was  no  evidence  in  the  case  upon  which  the  judgment  in  favor 
of  the  plaintiff  could  be  supported.     To  entitle  him  to  a  conmiission, 
it  is  necessary  that  a  broker  should  earn  it  by  effecting  the  bargain 
which  his  employer  has  asked  him  to  make,  and  unless  he  effect  tiiis. 
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ward.  Upon  this  view  of  the  case,  it  is  hardly  necessary  to  advert  to 
the  fact  that  the  amount  stated  in  the  judgment  is  based  upon  the 
plaintiff's  alleged  information  and  belief,  as  stated  in  the  complaint, 
and  not  upon  the  amount  proven  upon  the  trial.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  api^lant 
to  abide  the  event. 

Judgments  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur,  LEVENTRITT,  J,,  in  result 


(28  Misc.  Rep.  732.) 

REITMAN  T.  CREAMER  et  aL  (two  cases). 

(Supreme  Court,  AppeUate  Term.    March  24,  1899.) 

Fraudulent  Convetancbs. 

Wbere  a  debtor,  a  clothing  manufacturer,  agrees  with  tbe  attorney  of 
one  of  bis  creditors  to  return  goods  bougbt  because  of  tbe  debtor's  in- 
solvency, and  early  in  tbe  morning  of  tbe  day  after  tbe  agreement  tbe 
attorney  learns  tbat  tbe  property  is  being  removed,  and  finds  all  the  prop- 
erty, which  was  woolen  cloths,  taken  to  Coney  Island,  in  midsummer, 
and  deposited  with  tbe  father-in-law  of  an  alleged  purchaser,  such  pur- 
chaser being  a  real-estate  dealer,  and  tbe  consideration  of  the  aUeged  sale 
is  not  clearly  shown,  tbe  transaction  is  fraudulent  as  to  creditors. 

Appeals  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Actions  by  Solomon  Reitman  against  Frank  D.  Creamer,  as  sher- 
iff of  Kings  county,  and  the  H.  B.  Cfaflin  Company,  and  against  Frank 
D,  Creamer,  as  sheriff  of  Kings  county,  Bernard  M.  Ewing,  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants  appeal;  both  actions 
to  abide  the  result  of  the  action  against  the  H.  B.  Claflin  Company. 
Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Myers,  Goldsmith  &  Bronner,  for  appellants. 
Louis  Levy,  for  respondent 

MacLEAN,  J.  One  David  Garfinkel  was  a  manufacturer  of  cloth- 
ing in  Great  Jones  street,  on  the  19th  of  July,  1898.  On  that  day, 
and  there,  a  lawyer  called  upon  him,  told  him  he  knew  he  was  about 
to  fail,  and  insisted  upon  the  return  of  cloths  recently  delivered  by 
one  client  amounting  to  |400,  and  by  another  amounting  to  between 
11,100  and  fl^^OO.  After  some  denials  and  parleying,  Garfinkel 
agreed  to  return  the  goods  of  the  first  client,  and  to  return  the  un- 
used goods  of  the  second  client,  with  the  note  of  his  wife,  indorsed 
by  himself,  for  the  balance.  When  the  lawyer  returned  for  the  goods 
later  in  the  day,  he  met  one  Louis  Gordon,  who  said  he  was  a  relative 
of  Garfinkel,  and  refused  to  let  the  goods  go ;  but  when  the  sheriff 
appeared,  in  answer  to  a  telephone  call,  with  writs  of  replevin,  it  was 
agreed  that  the  replevin  suits  should  be  discontinued,  and,  that  the 
first  arrangement  would  be  carried  out.  It  was  between  5  and  6 
o'c1oc)l  when  the  lawyer  left.     Quite  a  stock  of  merchandise  was  on 
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iMUid, — ^mannfactored  goods,  and  cloth,  cut  and  uncut.  Cutters  wcare 
working,  men  were  working,  and  Garfinkel  himself  was  at  work. 
Between  8  and  8:30  the  next  morning  the  lawyer  was  brpught  back 
on  information  from  the  person  whom  he  left  in  charge  of  the  goods 
that  the  place  was  being  cleaned  out.  He  found  nothing  but  the 
shelves.  Detectives  discovered  the  goods  at  Coney  Island,  in  a  place 
called  by  the  police  the  "House  of  All  Nations."  There  the  lawyer 
referred  to  above  saw  the  goods  of  his  clients  already  taken  out  of 
the  cases,  and  had  the  arrangement  of  the  day  before  finally  carried 
out-  There,  also,  the  representatives  of  the  merchants  above  named 
as  defendants  found  and  identified  the  goods,  still  uticut,  delivered 
by  their  respective  houses  to  Garfinkel,  one  lot  within  a  week,  the 
other  within  a  fortnight,  previously;  which  goods,  the  subject  of 
these  actions,  thereupon  were  taken  by  the  sheriff  of  Kings  county 
under  requisitions  in  replevin.  Upon  such  taking,  as  a  conversion, 
the  present  actions  are  based. 

In  explanation  of  the  removal  of  the  goods — woolen  goods  of  vari- 
ous kinds — ^to  Coney  Island  in  midsummer,  Gordon  testified  that  he 
was  engaged  in  real  estate  at  159  Canal  street,  and  not  a  dealer  in 
cloths  or  clothing;  that  his  father-in-law,  Solomon  Reitman,  the 
plaintifF  above  named,  lived  with  him;  that,  on  the  19th  of  July,  Gar- 
finkel sent  to  him,  and  explained  to  him  the  circumstances  that  a 
man  wanted  to  take  goods  that  did  not  belong  to  him  at  all,  and  so 
(lordon  bought  the  goods,  as  he  said,  paying  therefor  |1,500, — $500 
by  an  old  account  and  |1,000  by  check, — although  Gordon  said  else- 
where that  he  could  not  write  at  all;  that,  as  he  did  not  want  to 
Rtore  the  goods  bought  of  Garfinkel,  he  sold  a  part  of  them  to  his 
father-in-law, — about  seven  cases, — for  |750,  and  had  them  addressed 
by  the  expressman,  and  sent  them,  paying  the  expressman  f  12  for  the 
transportation,  to  Coney  Island,  where  Solomon  Reitman  had  no 
place  of  any  kind,  but  where  his  son  William  was  a  tailor.  Thus  it 
was  apparent  that  the  professed  transfer  to  Gordon  of  the  merchan- 
dise belonging  to  the  clients  of  the  lawyer  who  called  upon  Garfinkel 
was  made  with  the  intent  to  hinder  and  delay  these  creditors  of 
Garfinkel,  and  w^as  therefore  void  as  against  them.  The  transfer  of 
the  goods  which  were  of  the  persons  named  above  as  defendants 
with  the  sheriff  was  similarly  objectionable.  The  very  circumstance 
which  Gordon  said  induced  the  transfer  to  him,  the  nocturnal  re- 
moval of  the  goods  from  the  city  to  the  seashore  summer  resort,  the 
improbable  reason  given  for  so  doing,  the  nonproduction  of  bills, 
aside  from  the  circumstances  shown  in  the  evidence  on  the  part  of 
the  defendants,  indicate  that  as  to  these  goods,  also,  Gordon  was  a 
party  to  a  transfer  of  property  with  intent  to  hinder,  delay,  or  de- 
fraud creditors.  The  title  and  appearance  of  title  set  up  for  Reit- 
man is  quite  as  scanty  as  that  of  Gordon.  He  neither  presented 
himself  to  the  court,  nor  was  any  bill  of  sale  presented  for  him.  He 
never  saw  the  goods,  nor  knew  of,  or  had  a  memorandum  of,  the 
contents  of  the  cases.  He  lived  in  the  same  house  with  Gordon,  who 
in  this  acted  for  him,  and  who  gave  as  the  reason  for  going  to  the 
Beitmans  that  he  had  to  please  them.  Clearly,  the  plaintiff  had  not 
the  concurrent  rights  of  title  and  of  possession  necessary  to  the  main- 
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Lciiauutr  ui  luese  aciiuuB.      xne  juagmeiix  snouia  oe  reversea,  anu  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event. 

FREEDMAN,  P.  J.  (concurring).  The  plaintiff  in  this  action 
claims  to  be  the  owner  of  certain  personal  property,  by  a  purchase 
from  his  son-in-law,  one  Louis  Gordon,  who  claims  to  have  purchased 
the  same  property  from  one  Garfinkel.  The  goods  in  question  were 
taken  under  replevin  process,  by  the  sheriff  of  Bangs  county,  issued 
upon  complaint  of  several  creditors  of  Gterflnkel,  and  plaintiff  sues 
the  sheriff  and  such  creditors  for  conversion.  The  plaintiff  was  not 
sworn  on  behalf  of  the  plaintiff.  The  relationship  of  the  plaintiff 
to  Gordon,  and  Gordon's  friendship  and  close  intimacy  with  (Jar- 
finkel,  together  with  all  the  other  facts  and  circumstances  as  disclosed 
by  the  testimony  and  referred  to  in  the  opinion  of  Mr.  Justice  Mac- 
LEAN,  clearly  indicate  a  scheme  on  the  part  of  Garflnkel,  aided  and 
assisted  by  Gordon  and  the  plaintiff,  with  full  knowledge  on  their 
part,  to  delay,  hinder,  and  defraud  his  creditors. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  o^ 
dered,  with  costs  to  the  appellants  to  abide  the  event. 

LEVENTRITT,  J.,  concurs. 


McKEOWN  T.  BANK  FOR  SAVINGS. 
(Supreme  Court  Appellate  Term.    March  24,  1890.) 

1.  Savings  Banks— Actions— Parties. 

Where,  in  an  action  against  a  savings  bank,  the  fund  in  controTersy 
is  deposited  in  the  name  of  plaintiff  and  another,  defendant  is  entitled  to 
have  the  latter  made  a  party,  under  Laws  1892,  c.  689,  S  115,  providing 
that,  in  all  actions  against  savings  banks  to  recover  money  on  deposit, 
aU  persons  claiming  it  may,  on  motion  of  defendant,  be  made  parties. 

8.  Same— Payment  of  Funds  into  Court— Orders. 

Under  Laws  1892,  c.  689,  §  115,  providing  that,  in  actions  against 
savings  banks  to  recover  money  on  deposit,  the  fund  may  remain  with 
the  bank,  to  the  credit  of  the  action,  until  final  judgment,  or  be  paid  into 
court,  the  proper  order  is  to  require  the  deposit  to  be  paid  into  court, 
unless  the  parties  stipulate  in  writing  that  it  may  remain  in  the  bank. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Mary  Ann  McKeown  against  the  Bank  for  Savings. 
Prom  an  order  of  affirmance  of  the  general  term  (54  N.  Y.  Supp.  1106), 
plaintiff  appeals.    Modifie<}. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

T.  M.  Tyng,  for  appellant 

Strong  &  Cadwalader,  for  respondent. 

FREEDMAN,  P.  J.  This  is  an  appeal  from  an  order  affirming  an 
order  granting  a  motion  made  by  the  defendant,  under  Laws  1892,  c. 
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<589,  §  115,  known  as  the  "Banking  Law,"  to  have  one  Alexander  Mc- 
Keown  made  a  party  defendant  in  this  action.  Under  the  decision  in 
the  ease  of  Mahro  v.  Bank,  16  Misc.  Rep.  537,  40  N.  Y.  Supp.  29, 
this  order  must  be  aflSrmed  as  hereinafter  modified.  The  case  at  bar 
is  much  stronger  than  the  case  above  cited,  as  in  this  case  it  is  con- 
ceded that  Alexander  McKeown  had  an  interest  in  the  fund  in  ques- 
tion; said  fund  having  been  deposited  with  the  defendant  bank  in 
the  name  of  the  plaintiff  and  said  Alexander  McKeown  jointly. 

Under  the  authority  of  Paivre  v.  Bank  (Super.  N.  Y.)  13  N.  Y.  Supp. 
423,  the  order  appealed  from  must  be  modified  by  striking  out  the 
words,  "Ordered  that  the  said  funda  on  deposit,  which  are  the  subject  of 
this  action,  remain  with  the  defendant  Bank  for  Savings  upon  the 
same  interest  as  other  deposits  of  like  amount,  until  the  final  determina- 
tion herein,"  and  inserting  in  place  thereof,  "That  the  said  defendant 
Bank  for  Savings  be  required  to  deposit  said  fund  in  court,  according 
to  the  usual  practice  in  such  cases,  within  ten  days  after  entry  of  this 
order,  and  service  of  notice  of  entry  upon  said  defendant  bank,  unless 
the  parties  within  that  time  stipulate  in  writing  that  the  said  fund 
remain  with  said  bank";  and  as  so  modified  the  order  of  the  special  and 
the  general  terms  is  affirmed,  with  costs  to  defendant,  the  Bank  for 
Savings,  to  be  paid  out  of  said  fund.    All  concur. 


<26  Misc.  Rep.  726.) 

METZ  V.  VIRGIL  PBACTICE-CLAVIBR  CO. 

(Supreme  Ck)urt,  AppeUate  Term.    March  24,  1899.) 

Sai<E8— Implied  Guaranty. 

In  an  action  for  the  value  of  articles  made  and  sold  for  a  certain  use, 
the  evidence  showed  that  at  the  time  they  were  to  be  used  they  were  not 
sufficiently  seasoned,  were  Imperfect,  and  that  competent  and  experi- 
enced workmen  were  unable  to  use  them;  and  it  was  not  shown  with 
reasonable  certainty  that  they  would  ever  be  fit  for  the  use  for  which 
they  were  designed,  though  they  were  partially  satisfactory  at  the  time 
of  trial.    H^d  that  a  Judgment  for  their  price  was  not  supported. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict 

Action  by  Charles  Metz  against  the  Virgil  Practice-Clavier  Com- 
pany. There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Reversed 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  JJ. 

Hobbs  &  Qifford,  for  appellant 
T.  L.  Eckerson,  for  respondent 

FREEDMAN,  P.  J.  This  action  was  brought  to  recover  the  value 
of  1,672  sets  of  decalcomania  transfers,  which  are  words  or  figures 
designed  to  be  transferred  from  paper  to  wood  or  leather.  The  plain- 
tiff is  the  assignee  of  the  cause  of  action.  Thomas  P.  Burke,  the  as- 
signor, was  the  only  witness  sworn  on  behalf  of  the  plaintiff  whose 
testimony  materially  affects  the  case.  Burke,  at  the  time  the  cause 
of  action  accrued,  was  the  manufacturer  of  the  goods  in  question,  and 
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personally  made  the  sale  to  the  defendant.  At  the  time  the  order 
was  given  by  defendant  to  Burke  for  the  transfers,  nothing  appears  to 
have  been  said  as  to  when  the  goods  were  to  be  delivered,  or  when  they 
were  needed  for  use  by  the  defendant;  but  on  December  18, 1896,  the 
defendant,  by  its  president,  Virgil,  wrote  Burke  that  the  defendant 
would  not  have  use  for  the  goods  before  the  following  July  or  August, 
and  in  July,  1897,  Burke  made  the  transfers,  and  sent  them  to  the 
defendant.  Although  the  testimony  is  not  direct  upon  the  question, 
the  reasonable  inference  to  be  drawn  from  the  letters  and  the  other 
circumstances  of  the  case  is  that  Burke  knew  the  goods  were  to  be 
used,  if  not  immediately,  at  least  within  a  short  time  after  delivery. 
It  appears,  however,  that  the  defendant  made  no  use  of  them  until 
October,  1897,  at  which  time  they  were  found  to  be  imperfect,  and  the 
defendant  was  unable  to  use  them,  and  so  informed  Burke.  Some 
correspondence  passed  between  the  parties  relative  to  the  manner  in 
which  the  transfers  should  be  used;  Burke  giving  instructions,  and 
the  defendant  claiming  to  follow  them,  but  without  successful  results. 
Burke  subsequently,  by  appointment,  came  to  New  York,  in  October  or 
November,  1897,  and  endeavored  to  use  the  transfers.  There  is  some 
dispute  in  the  testimony  as  to  the  degree  of  success  attained  by  Burke 
in  the  use  of  the  goods,  and  Burke  testifies  that  he  told  the  parties 
present  at  the  experiment  that  the  goods  were  not  sufficiently  "sea- 
soned"; to  "let  them  season,  and  they  would  be  all  right."  So  that  it 
appears  that  the  delay  in  the  use  of  the  goods  tended  to  benefit  them, 
and  that  both  at  the  time  of  their  delivery  and  the  time  of  their  use 
the  goods  had  not  sufficiently  seasoned.  It  was  clearly  shown  by  the 
testimony  of  the  defendant's  witnesses  that  the  transfers  were  imper- 
fect, and  that  experienced  workmen,  fully  competent  and  acquainted 
with  such  work,  were  unable  to  use  them,  and  a  large  amount  of 
them  were  returned  to  Burke  within  a  short  time  after  his  visit  to  de- 
fendant. From  all  the  facts  and  circumstances  in  this  case,  as  shown 
by  the  evidence,  Burke  must  be  held  to  have  warranted  the  goods  to 
be  adapted  to  the  use  for  which  they  were  intended.  **Where  a  man- 
ufacturer contracts  to  sell  an  article  of  his  own  make  or  manufacture, 
and  there  is  no  express  warranty,  the  law  implies  a  warranty  that  it 
shall  be  reasonably  fit  for  the  purpose  to  which  it  shall  be  applied." 
10  Am.  &  Eng.  Enc.  Law,  p.  144,  and  cases  cited.  The  proof  shows 
that  the  goods  could  not  be  used  at  the  time  and  for  the  purpose  they 
were  intended  to  be  used;  nor  was  it  shown  with  reasonable  certain^ 
that  they  would  ever  be  fit  for  the  purpose  for  which  they  were  de- 
signed. That  some  of  the  experiments  made  at  the  time  of  the  trial 
appeared  to  be  satisfactory,  while  others  failed,  does  not  relieve  the 
plaintiff  from  the  implied  guaranty.  The  judgment  must  be  reversed. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 
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MARSH  et  al.  t.  NASSAU  8H0W-0ASB  00. 
(Supreme  Court,  Appellate  Term.    March  24»  1899.) 

1.  MtmiciPAL  Courts— Application  for  Adjourhmbht. 

Under  Greater  New  York  Charter,  S  1377»  proYiding  that  th 
the  supreme  court  shall  apply  to  municipal  courts,  where  aa 
pursuant  to  rule  S  of  the  supreme  court,  applies  to  a  munlc 
for  adjournment,  and  presents  an  altidayit  that  he  Is  actuallj 
In  the  supreme  court,  the  Justice  errs  In  not  granting  It 

8.  Same— Opening  Default— Error  Curkd. 

Where  the  Justice  refuses  such  an  application,  and  permits  p 
take  Judgment,  the  error  Is  not  cured  by  opening  the  default,  wh 
are  imposed  on  defendant 

Appeal  from  mnnicipal  court,  borough  of  Manhattan,  flrat 

Action  by  Marsh  &  McQennen  against  the  Naasao  Show-Ci 

pany.     From  a  judgment  of  inquest,  and  an  order  granting 

ant's  motion  to  open  the  default  conditionally,  it  appeals.     B 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAIf  and  1 

TRITT,  JJ. 

McKdvey  ft  Mattocks,  for  appellant. 
Wilder  ft  Anderson,  for  respondents. 

MacLEAN,  J.  This  case  having  been  called  upon  the  day  i 
•f  JaAoary  19,  1899,  for  trial,  a  representative  of  the  defends 
toraeys  applied  for  an  adjournment,  and  presented  and  filed 
iavit,  verified  on  that  day,  wherein  the  affiant  deposed  that 
•ne  of  the  attorneys,  and  had  charge  of  the  above-entitled  actic  i 
ke  was  actually  engaged  in  the  trial  of  a  case  (named)  in  the  \  i 
eoart,  New  York  county,  trial  term,  part  7,  and  would  be  ui 
proceed  with  the  trial  of  this  case  on  that  date.  As  there  ' 
sented  to  him  the  very  affidavit  contemplated  in  rule  5  of  the 
regulate  calendar  practice  in  this  department,  including  the 
IB  the  mnnicipal  court  (section  1377,  Greater  New  York  Char 
justice  erred  in  not  granting  the  application,  and  in  permit 
plaintiff  to  take  an  inquest  and  recover  judgment.  This  ei 
not  cured  by  opening  the  default  upon  a  motion  made  and  hei 
conflicting  affidavits,  with  the  imposition  of  terms  upon  the  d( 
Hie  judgment  appealed  from  should  be  reversed,  and  the  c 
cated,  with  costs  to  the  appellant.' 

Judgment  reversed,  and  order  vacated,  with  costs.     All  c  i 


(2Q  Misc.  Rep.  715.) 

RYBR  et  aL  v.  PENNSYLVANIA  R.  CO. 

(Supreme  Ck>urt»  Appellate  Term.    March  24,  1809.) 

Oabhibbs—Loss  of  Qoods. 

Plaintiff,  after  shipping  goods  over  defendant's  line,  made 
request  that  defendant  use  all  available  means  to  stop  the  arti<    : 
deUvery  to  the  consignee,  and  return  them  to  plaintiff;    "the  l    i 
Ing  and  Intent  of  this  agreement  l>eing  that  you  are  to  act  as 
in  this  transaction.*'    Only  part  of  the  goods  were  returned,      i 


was  no  eviaence  to  show  tnat  more  or  tnem  haa  toeen  ronna,  or  max  ae- 
fendant  was  negligent.    HOd,  that  plaintiff  could  not  recover. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  James  B.  Eyer  and  another  against  the  PennaylTania 
Railroad  Company.  From  a  judgment  of  the  general  term  reverauig 
a  judgment  for  plaintiffs  (54  N.  Y.  Supp.  583),  they  appeal.    Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Campbell  &  Murphy,  for  appellants. 
Bobinson,  Biddle  &  Ward,  for  respondent. 

MacLEAN,  J.  It  was  alleged  in  the  complaint  that  in  1889  the 
plaintiffs  delivered  to  the  defendant,  a  common  carrier,  certain  mer- 
chandise, to  be  delivered  to  a  furniture  company  at  Ft.  Scott,  E^an.; 
that,  before  the  delivery  of  the  goods  to  the  consignee,  plaintiffs  in- 
structed the  defendant  to  return  the  goods,  which  defendant  under- 
took to  do,  receiving  payment  for  such  shipment  and  return,  but  it 
neglected  to  return  or  deliver  the  goods  mentioned.  In  its  answer 
the  defendant  admitted  receipt  of  the  goods  as  common  carrier,  and 
said  that  after  the  goods  were  delivered  by  the  defendant  to  another 
company,  at  some  point  in  the  state  of  Illinois,  the  defendant  was 
notified  to  return  the  same  to  the  plaintiffs,  and  subsequently  did  re- 
turn certain  of  the  goods,  which  were  accepted  by  the  plaintiff&;  but 
it  denied  any  agreement  or  undertaking  safely  to  transport  the  goods 
on  the  return,  and  also  any  negligence  on  its  part  An  employ6  of 
the  plaintiffs  testified  that  he  went  to  the  office  of  the  defendant;  there 
requested  the  return  of  the  goods;  was  asked  to  make  out  an  appli- 
cation, which  he  did;  and  was  told  "that  they  would  see  that  the 
goods  were  returned  if  found."  The  application,  offered  in  evidence 
by  the  defendant  and  admitted  by  the  plaintiffs'  counsel,  was  a  re- 
quest to  use  all  available  means  to  stop  the  articles  before  delivery 
to  the  consignee,  and  return  them  to  the  plaintiffs.  It  closed  with: 
^The  full  meaning  and  intent  of  this  agreement  being  that  you  are 
to  act  as  our  agent  in  this  transaction."  Under  this  application,  the 
defendant  company  procured  the  return  of  certain  merchandiae, 
which  was  offered  and  delivered  to  the  plaintiffs,  who  claimed  that 
less  than  the  original  shipment  was  returned,  and  that  part  of  it  was 
damaged;  but  there  was  no  evidence  showing,  or  tending  to  show, 
that  more  goods  had  been  found,  or  to  show  negligence  or  lack  of 
diligence  on  the  part  of  the  defendant,  whose  special  services  the 
plaintiffs  had  requested  when  they  employed  it  as  their  agent.  The 
judgment  of  the  general  term  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

FREEDMAN,  P.  J.,  concurs.    LEVENTRITT,  J.,  concurs  in  result. 


Sap.   Ct)  JAMISON   V.  HOWARD   LOCKWOOD  &   CO.  1086 

f38  Misc.  Rep.  730.) 

JAMISON  V.  HOWARD  LOCKWOOD  &  CO.  et  aL 

KILTZ  T.  SAMB. 

(Supreme  Court,  Appellate  Term.    Marcb  24,  1899.) 

Bakxs— DBP06IT  OF  Tbust  Funds— Liabimtt  to  Bbnrficiart. 

Where  a  bank  declined  to  receive  from  an  employ^  a  deposit  made  to 
secure  bis  employer  against  tbe  employe's  dishonesty,  but  suggested  that 
the  employ^  band  tbe  amount  to  tbe  employer,  who  could  deposit  it  in  bis 
open  account,  the  bank  is  liable  as  for  conversion,  if  it  applies  the  depoiEdt 
on  the  employer's  debt 

Appeals  from  municipal  court,  borough  of  Manhattan,  Third  dis- 
trict. 

Actions  by  Ewell  Jamison  and  Elden  D.  Kiltz  against  Howard  Lock- 
wood  &  Co.  and  others.  Both  actions  were  tried  together,  and  there 
were  judgments  for  defendant  Howard  Lockwood  &  Co.,  and  plain- 
tiflfs  appeal.     Reversed. 

Argued  before  PREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  J  J. 

Charles  Capron  Marsh,  for  appellants. 

Balllvan  &  Cromwell,  for  respondent  Howard  Lockwood  &  Co. 

MacLEAN,  J.  These  actions  were  brought  to  recover  for  an  al- 
leged conversion  by  the  defendant  corporation  of  certain  bills  of 
exchange  and  moneys  of  the  plaintifis  deposited  by  them  severally 
with  the  defendant  corporation  in  contemplation  of  entering  into  the 
employment  of  another  corporation,  the  Cyclists'  Review  Publishing 
Company,  for  the  express  purpose  of  securing  said  last-named  cor- 
poration against  loss  incurred  through  the  dishonesty  of  the  plain- 
tiffs in  the  course  of  their  employment,  for  a  period  to  be  terminated 
npon  notice.  It  appeared  in  evidence  that  the  bills  of  exchange  and 
moneys  were  deposited  in  each  case  at  interviews  had  by  the  several 
X>laintifls  with  one  Hankey,  the  treasurer  of  the  defendant  company, 
and  Carrie  B.  Summers,  the  treasurer  of  the  Cyclists'  Review  Publish- 
ing Company,  and  that  the  moneys  and  the  proceeds  of  the  bills  of 
exchange  were  paid  out  as  called  for  by  the  Cyclists'  Review  Publish- 
ong  Company,  or  applied  to  the  indebtedness  of  that  corporation  to 
the  defendant  corporation.  The  justice  before  whom  these  actions 
were  tried  found,  as  matters  of  fact,  upon  evidence  amply  warrant- 
ing such  findings,  that  the  plaintiffs  desired  and  offered  to  make  the 
deposits  as  security  for  their  honesty  while  employed  by  the  Cyclists^ 
Review  Publishing  Company;  that  Mr.  Hankey,  the  treasurer  of  the 
defendant  company,  declined  to  receive  a  deposit  from  the  plaintiffs, 
but  stated  that,  if  the  plaintiffs  desired,  they  might  hand  it  over  to 
the  Cyclists'  Review  Publishing  Company,  and  the  latter  company 
might  deposit  it  in  the  open  account  between  Howard  Lockwood  & 
Co.  and  the  Cyclists'  Review  Publishing  Company;  and  that  Mr. 
Hankey,  the  treasurer  of  the  defendant  company,  knew  that  the  plain- 
tiffs made  the  deposits  as  security  for  the  faithful  performance  of 
their  duties.  As  matter  of  law,  the  justice  found  that  because  Mr. 
Hankey  declined  to  receive  the  money  as  a  deposit,  and  informed  the 
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piainuns  uiax  ue  wouia  pass  me  amouni  lo  ine  open  accuuni.  ui  xxvw 
ard  Lockwood  &  Co.,  the  latter  company  was  not  bound  in  any  wise 
to  see  that  the  sums  so  deposited  should  be  applied  to  the  purposes 
mentioned  in  the  agreement  made  by  the  plaintMfs  with  the  Qyclists' 
Review  Publishing  Company.  The  conclusion  of  the  learned  justice 
as  to  the  law  was  error,  for  it  is  the  rule  that  when  the  debt  created 
by  a  deposit  belongs  to  the  principal,  instead  of  the  agent,  who  made  it 
in  his  own  name,  Sie  depositary,  with  notice  of  the  facts,  must  recog- 
nize the  actual  rather  than  the  nominal  depositor.  O'Connor  v.  Bank, 
124  N.  Y.  324,  333,  26  N.  E.  816.  The  judgments  should  be  reversed, 
and  new  trials  ordered,  with  costs  to  each  appellant  to  abide  the  event 
Judgment  reversed,  and  new  trials  ordered,  with  costs  to  each  ap- 
pellant to  abide  the  event.    All  concur. 

LEVENTRITT,  J.  (concurring).  The  defendant  could  have  beem 
relieved  of  liability  to  the  plaintifP  only  in  the  event  that  there  had 
been  a  special  agreement  between  them,  entered  into  with  a  full  un- 
derstanding and  disclosure  of  the  facts  on  both  sides,  that  the  funds 
deposited  should  be  subject  to  the  disposal  of  the  Cyclists*  Review 
Publishing  Company.  The  finding  of  the  justice,  however,  on  evi- 
dence warranting  no  other  conclusion,  was  directly  to  the  contrary. 
In  addition  to  the  findings  referred  to  in  the  opinion  of  Mr.  Justice 
MacLEAN,  the  court  below  found  '*that  the  Howard  Lockwood  Com- 
pany declined  to  enter  into  any  contract  with  the  plaintiff.**  'Hiat 
being  so,  the  defendant,  charged  with  knowledge  of  the  trust,  parted 
with  the  moneys  upon  the  order  of  the  publishing  company  at  its 
peril.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 


HARDING  V.  JENKINS  et  al.  (four  cases). 
(Supreme  Ck>urt,  AppeUate  Term.    March  24,  1809.) 

1.  Trial— DiRKCTioN  o»  Verdict. 

Where  the  defense  set  forth  In  the  answer  Is  not  supported  In  its  ma- 
terial parts  by  evidence,  it  is  proper  to  direct  a  verdict  for  plaintiff. 

2.  Notes— Liability— Sbcuritt. 

The  maker  of  a  note  is  not  relieved  from  liability  on  the  note,  to  an  In- 
dorsee, by  the  making  of  a  mortgage  in  trust  for  his  creditors,  where  not 
accepted  by  the  Indorsee  as  security  for  the  Indebtedness. 
8.  Sake- Evidence. 

A  complaint,  to  recover  on  notes,  alleging  that  they  were  given  for 
value,  where  denied  in  the  answer,  and  where  plaintiff  relies  on  tbe  pre- 
sumption  accompanying  the  production  of  the  notes  on  the  trial,  warrants 
evidence  as  to  the  real  consideration  of  the  notes. 
4  Appeal— Review. 

Brror  in  sustaining  an  objection  to  a  question  It  cared  by  the  witness 
afterwards  testifying  in  regard  thereto. 

Appeals  from  city  court  of  New  York,  general  term. 

Actions  by  Edward  Harding  against  Thomas  J.  Jenkins  and  anotiier. 
From  a  judgment  of  the  general  term  affirming  judgments  for  plaintifl 
(54  N.  Y.  Supp.  1090,  1103),  defendants  appeal    Affirmed. 


tSop.  Ct)  HARDINQ   y.  JE>iKINS.  1087 

Argued  before  PBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  J  J. 

Thompson  ft  Malonej,  for  appellants. 
Roger  Foster,  for  respondent. 

In  Action  No.  L 

MacLEAN,  J.  In  an  action  in  the  city  court  upon  a  promissory 
note,  brought  by  one  to  whom  the  indorsee  had  indorsed  and  delivered 
it  after  maturity,  the  note  was  produced  by  the  plaintiff;  and,  after 
evidence  given  on  behalf  of  each  side,  the  justice  at  trial  term  directed 
a  verdict  for  the  plaintiff.  From  an  affirmance  by  the  general  term  of 
the  judgment  thereon  comes  this  appeal.  According  to  the  testimony 
of  one  of  them, — ^the  one  who  verified  their  answer,  wherein  all  allega- 
tions of  fact  were  positive,  and  not  upon  information  and  belief, — the 
defendants  made  and  delivered  a  mortgage  of  certain  property  in  trust 
to  pay  their  indebtedness  to  certain  creditors,  all  of  whom  were  there- 
after paid  in  full.  Prior  to  the  making  of  the  trust  mortgage,  one 
Kerby  held  notes  of  the  defendants  for  their  indebtedness  to  him;  and 
to  him  were  given  from  time  to  time  notes  in  renewal, — ^'given  as  ac- 
rommodation  paper  to  use  while  he  had  security  given  to  help  carry 
that  amount  of  indebtedness,  so  that  he  could  handle  it  better."  The 
note  upon  which  this  action  was  brought  was  a  renewal  of  a  renewal  of 
one  or  more  notes  given  to  Kerby  by  defendants  f ch*  their  indebtedness 
for  stoves  and  furnaces,  and  which  original  notes,  as  well  as  the  renew- 
als and  this  note,  had  been  transferred  by  Kerby  to  Sheppard  ft  Co.,  the 
manufacturer  of  the  stoves  and  furnaces.  It  was  alleged  in  the  an- 
swer that  Kerby  was  the  agent  and  representative  of  Sheppard  &  Co., 
and  took  the  notes  as  such  agent  and  representative;  that  the  in- 
<iebtedness  to  Kerby  was  the  indebtedness  to  Sheppard  ft  Co.;  that 
the  trust  mortgage  was  given  to  secure  the  claim  of  all  the  creditors 
of  the  defendant,  includ^  the  claim  of  Kerby  and  Sheppard  ft  Co., 
and  that  the  trust  mortgage  and  security  were  accepted  by  Sheppard 
ft  Co.  and  Kerby  as  security  for  said  indebtedness,  and  that  Sheppard 
ft  Co.  knew  of  the  satisfaction  of  the  mortgage;  and  that  the  note 
sued  upon  herein  was  paid  by  the  defendants.  Of  none  of  these  alle- 
gations in  the  answer  was  any  evidence  given,  although  the  defendant 
who  (as  mentioned  above)  verified  the  answer  was  examined  and  cross- 
examined,  and  even  allowed,  contrary  to  objection,  to  be  recalled  and 
re-examined  in  chief.  He  testified  that  he  had  spoken  to  Sheppard 
about  the  mortgage,  but  not  that  it  was  exhibited,  or  that  its  contents 
were  made  known  to  Sheppard;  that  he  had  spoken  to  Sheppard  of 
notes,  but  they  were  the  notes  of  others,  and  apparently  the  notes  of 
the  wives  of  the.defendants.  TSie  names  of  the  persons  for  whom  the 
trust  mortgage  was  made  were  stated  in  it,  but  in  it  there  was  no 
mention  of  Sheppard  &  Co.  There  was  no  testimony  to  show  that 
Shei^ard  ft  Co.  took  this  note,  or  any  note,  with  knowledge  of  its 
misuse,  if  any  misuse  there  were  of  it,  by  Kerby;  and  the  only  evi- 
dence respecting  the  alleged  agency  of  Kerby  was  given  by  Mr.  Shep- 
pard, who  said  that  he  sold  stoves  in  the  city  of  New  York  to  Mr. 
Kerby,  who  was  transacting  business  there  on  his  own  account.    The 
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judgment  of  the  general  term  of  the  city  court  should  be  affirmed, 
with  costs  to  the  respondent. 

Judgment  affirmed,  with  costs  to  the  respondent.  All  concur  in  re- 
sult 

In  Actions  Nos.  2,  3,  and  4. 

MacLEAN,  J.  Save  in  respects  to  be  mentioned  later,  the  evidence 
in  action  No.  2  was  the  same  as  that  in  No.  1.  The  pleadings,  ex- 
cepting differences  in  amounts  and  dates,  were  identical  with  those 
in  action  No.  1.  Herein,  as  in  action  No.  1,  the  allegations  of  the 
answers  were  positive,  and  not  upon  information  and  belief;  and  each 
answer  was  verified  by  the  same  defendant,  who  was  likewise  the 
principal  witness  for  the  defense.     He  testified  in  these  cases: 

"I  had  a  conversation  with  Mr.  Sheppard,  of  Philadelphia,  Just  about  the 
time  that  I  deeded  that  property.  ♦  ♦  ♦  I  made  a  statement  In  regard  to 
the  house  •  •  •  that  I  was  about  to  deed  to  Kerby;  •  ♦  •  and  at 
that  time  he  said  he  thought  It  was  the  best  way  to  settle  up  the  matter, 
and  get  them  all  straightened  out  *  *  *  I  had  no  further  conversation 
with  him  about  it,  •  ♦  ♦  except  that  we  were  to  deed  the  Tenth  street 
house  to  Mr.  Kerby»  and  that  It  was  to  pay  everything  In  full.  And  he  knew 
I  was  going  to  have  my  name  of  T.  J.  Jenkins  back  again,  under  which  I  am 
doing  business  now.  In  fuU  payment  of  all  my  debts  in  full;  of  aU  the  debti 
specified  in  the  trust  mortgage;  the  whole  $40,703.  That  finished  and  satis- 
fied the  whole  matter,  which  amounted  to  $40,703,  and  I  notified  Mr.  Sheppard 
of  that  fact  We  had  a  talk  there,  and  he  said  he  thought  it  was  the  best 
thing  to  do,  under  the  circumstances." 

And  later,  ux)on  cross-examination,  he  testified: 

"I  said  that  I  expected  I  would  receive  a  release,  also,  from  Mr.  Sheppard'» 
notes,  at  the  time  I  met  him  in  Philadelphia,  or  which  Mr.  Kerby  held,  which 
was  the  same  thing.  I  understood  Mr.  Sheppard  to  teU  me  that  Isaac  A. 
Sheppard  &  Co.  would  release  the  Indebtedness  we  owed  them.  He  said  they 
would  sign  a  release.    They  did  not  have  to  sign  a  release.*' 

And  then,  after  little  parrying,  was  put  to  him  the  question: 
"Q.  Then  they  did  not  agree  to  sign  off,  did  they?    A.  No,  sir." 

On  the  trial  of  action  No.  2,  the  defendants  called  Mr.  Kerby  as  a 
witness.  He  testified  that  the  notes  received  by  him  for  the  indebted- 
ness of  Jenkins  Bros,  to  himself  were  turned  over  to  Isaac  A.  Shei^pard 
&  Co.,  his  creditors,  that  he  had  never  received  a  payment  of  the 
entire  amount  of  the  notes,  that  Mr.  Jenkins  had  not  carried  out  his 
agreement,  and  that,  at  the  time  of  all  the  transactions  respecting 
the  notes,  he  (Kerby)  had  been  in  business  for  himself.  With  this 
testimony,  the  direction  of  a  verdict  in  favor  of  the  plaintiff  rested 
upon  even  stronger  grounds  than  did  that  in  action  No.  1. 

The  several  objections  made  and  exceptions  taken  upon  the  intro- 
duction or  exclusion  of  testimony  (both  those  of  the  plaintiff  and  of 
defendants)  are  printed  in  the  case.  Of  the  defendants'  exceptions, 
consideration  is  deserved  by  but  two:  One  question  asked  of  Mr. 
Thomas  Jenkins,  and  excluded  as  irrelevant  upon  the  objection  of  the 
plaintiff,  ^'Q.  Will  you  state  the  circumstances  under  which  tiiat  note 
was  given  to  Mr.  Kerby,  the  payee?"  and  another  to  the  same  wit- 
ness, "Q.  WTiat  were  those  notes  given  to  Mr.  Kerby  for?"  As  the 
defendants  had  denied  the  allegations  of  the  plaintiff  that  the  note  in 
question  had  been  given  for  value,  and  the  plaintiff  had  relied  upon 
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the  presnmptionB  accompanying  the  production  of  the  notes  upon 
the  trial,  the  defendants  were  entitled  to  show  the  real  consideration 
of  the  note  or  notes;  and  the  exclusion  of  the  questions  would  have 
been  error,  had  it  not  been  cured  afterwards  by  the  statements  of  the 
same  witness  himself,  and  of  their  witness  Mr.  Kerby,  that  the  original 
notes  were  given  for  merchandise  sold  by  Kerby,  and  that  the  notes 
now  sued  upon  were  renewals  of  such  originsd  notes.  There  was 
nothing  to  be  submitted  to  the  jury,  and  the  direction  of  the  justice 
at  trial  term  was  correct.  The  judgment  of  the  general  term  of 
the  city  court,  affirming  the  judgment  entered  upon  that  direction, 
should  be  affirmed  here,  with  costs  to  the  respondent. 

Judgment  affirmed,  with  costs  to  the  respondent.     All  concur  in 
result. 


POERSCHKE  V.  SMITH  et  al. 

(City  Ctourt  of  New  York,  General  Term.    March  6,  1899.) 

Rbfbrsncb— Taxation  of  Fbbb— Injunctiok  Bond  —  Liability  of  Surbtibs. 
On  dissolution  of  an  injunction,  a  reference  was  had  to  assess  defend- 
ant's damages,  and  the  parties  stipulated  that  the  referee  should  have 
$10  per  hour,  Instead  of  $10  per  day,  the  statutory  fee,  and  that  the 
stenographer  should  have  the  taxable  rates.  Hdd,  in  an  action  against 
the  sureties  on  the  injunction  bond,  based  on  the  referee's  finding,  that 
It  was  not  necessary  for  the  clerk  to  tax  the  referee's  fees  and  stenog- 
rapher's charges  to  Justify  recovery  for  them,  the  stipulation  having  made 
It  unnecessary. 

Appeal  from  trial  term. 

Action  by  Edward  R.  Poerschke  against  James  W.  Smith  and 
Wilbnr  F.  Smith.  There  was  a  judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

This  action  was  against  sureties  on  an  injunction  bond,  and  was  based  on  a 
referee's  finding,  before  whom  stipulations  of  the  parties  were  entered  of 
record  as  follows:  "It  is  stipulated  by  the  counsel  representing  the  respec- 
tive parties  that  Mr.  Bell,  the  referee,  be  paid  the  sum  of  $10  for  each 
bonr  actuaUy  engaged  in  the  taking  of  testimony  or  in  the  examination  of  any 
legal  point  that  may  be  raised,  and  for  considering  his  report  And  It  is 
agreed  that  Frank  S.  Beard  act  as  stenographer  at  the  tarable  rates;  and  It  Is 
further  stipulated  that  one  copy  need  be  furnished  to  the  referee,  and  the 
stenographer  agrees  to  furnish  one  carbon  to  each  the  plaintiff  and  defendant 
at  the  price  of  one  copy,  to  be  paid  for  equally  by  the  respective  attor- 
neys." On  the  trial  of  this  case  the  referee  testified  that  he  spent  50  hours  in 
the  consideration  of  the  case,  and  that  defendant  therein  (plaintiff  here,  against 
the  sureties)  paid  him  $500;  and  that,  as  far  aa  he  knew,  the  clerk  had 
never  taxed  his  fees,  nor  fixed  the  time  actually  spent.  The  trial  court  held  , 
that  it  was  not  necessary  for  the  clerk  to  do  so,  that  the  parties  had  taken 
It  away  from  the  cleik,  and  hence  plaintiff  could  recover  the  amount  85 
paid  without  proof  of  its  being  taxed  as  part  of  the  costs  against  the  sureties' 
principal. 

Argued  before  FITZSIMMONS,  C.  J.,  and  SCHUOHMAN,  J. 
M.  O.  Holstein,  for  appellaots. 
IVonune  Bros.,  for  respondent. 

FEB  CUBIAM.  We  agree  with  the  trial  justice  that  it  was  not 
necessary  to  tax  the  referee's  fees  and  stenographer's  charges.  The 
stipnlation  between  the  parties  made  such  taxation  unnecessary. 
Judgment  affirmed,  with  costs.  r^r^r^^]^ 
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PEOPLE  ▼.  PIOKBRT. 

(Cortland  dounty  Court    January,  1899.) 

!•  ExcnsiNO  Jubor—Error— Objection. 

Error  in  excusing  a  juror,  out  of  court,  is  prejudicial  where  Injury 
miglit  have  resulted  to  accused;   and  this,  though  no  objection  to  such 
action  was  made  at  the  trial. 
2.  JuBT— Sealed  Verdict— Error— Criminal  Law. 

It  is  error  to  permit  the  jury  to  return  a  sealed  verdict  in  a  criminal 
case. 

8.  Same— Harmless  Error— Entering  Jury  Room. 

A  jury,  while  deliberating,  sent  for  the  justice,  who  went  to  their  room, 
without  objection  (it  being  2  o'clock  a.  m.,  and  neither  parties  nor  conn- 
sel  present),  and  asked  if  they  had  agreed  on  their  verdict,  and  they 
answered,  "No,"  that  they  wished  instructions.  He  replied  he  had  no 
right  to  be  In  their  presence  until  they  had  agreed,  and  withdrew.  HeU, 
that  the  error  was  harmless. 

Appeal  from  coart  of  special  session. 

Orville  Piekert  was  convicted  of  public  intoxication,  and  he  appeals. 
Reversed. 

Bronson  &  Davis,  for  appellant 

Edwin  Duffey,  Dist.  Atty.,  for  the  People. 

EGGLESTON,  J.  In  a  court  of  special  sessions,  by  the  verdict 
of  a  jury,  the  defendant  was  convicted  of  public  intoxication,  and  by 
the  magistrate  sentenced  to  the  penitentiary.  An  appeal  was  taken 
from  the  judgment  of  conviction  for  alleged  errors  committed  upon 
the  trial.  At  the  time  of  arraignment,  upon  the  request  of  the  defend- 
ant, a  venire  was  issued  by  the  magistrate,  and  12  jurymen  were  duly 
summoned  by  the  constable  having  the  venire.  Between  the  time 
of  the  issuing  of  the  venire  and  the  adjourned  day  for  trial  one  of  the 
jurymen  summoned  came  to  the  magistrate,  and,  making  an  excuse 
why  he  could  not  serve  aB  a  juror  upon  the  adjourned  day,  was  ex- 
cused by  the  magistrate.  This  excuse  was  made,  and  the  juryman 
excused  outside  of  court.  It  is  urged  upon  the  part  of  the  defendant 
that  this  is  error  calling  for  the  reversal  of  the  judgment  of  conyic- 
tion.  Additional  force  is  added  to  this  critidam  upon  the  ground 
that  at  the  time  of  trial  the  entire  panel  of  jurymen  were  ^liausted, 
and  it  became  necessary  to  summon  talesmen.  This  was  done,  and 
it  is  claimed  upon  the  part  of  the  defendant  that  the  officer  who 
summoned  the  talesmen  summoned  persons  who  were  known  to  be 
hostile  to  the  defendant.  In  fact,  the  officer  himsdf  states  in  an 
affidavit  that  he  did  summon  talesmen  who  were  known  to  be  hostile 
to  the  defendant.  The  jury  was  made  up  of  five  men  who  were  sum- 
moned upon  the  original  panel,  and  of  one  man  who  waB  smnmoned 
as  a  talesman,  so  that  it  will  be  seen  that  the  excusing  of  the  juror 
by  the  justice  might  have  worked  an  injury  to  the  defendant,  as  pos- 
sibly the  jury  might  have  been  completed  from  the  panel  without 
the  necessity  of  summoning  talesmen.  It  was  error  for  the  magis- 
trate to  excuse  the  juror  out  of  court,  and  he  had  no  legal  right  to 
do  so  at  that  time.  It  is  urged  upon  the  part  of  the  pei^Ie  that  no 
objection  was  made  apon  the  trial  to  the  fact  that  the  magistrate 
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ezcnsed  the  juror,  and  for  that  reason  that,  if  any  error  was  com- 
mitted in  that  respect,  it  is  now  too  late  to  successfully  put  that 
question  in  issue.  The  defendant  has  the  right  upon  the  appeal  to 
review  the  action  of  the  magistrate,  and  is  not  to  be  deprived  of  that 
right  from  the  fact  that  he  did  not  properly  object  to  it  at  the  time. 
Jurors,  when  summoned,  should  not  be  excused  by  the  magistrate 
outside  of  court,  and  to  do  so  would  lead  to  many  complications  in 
the  trial  of  cases  where,  if  the  excuse  were  heard  in  court,  they  could 
be  avoided.  Certainly,  the  latter  course  would  be  subject  to  no 
criticism;  it  would  be  fair  to  all  parties,  while  to  pursue  the  former 
course  would  be  very  unfair  indeed.  It  will  hardly  avail  the  opposing 
party  to  say  that  it  does  not  positively  appear  that  any  serious  injury 
was  occasioned  to  the  defendant,  nor  would  it  be  made  necessary  for 
the  defendant  to  show  in  all  cases  that  he  has  been  injured  thereby. 
It  is  enough  to  show  that  injury  might  have  been  occasioned  by  such 
error,  and  that  the  course  pursued  does  not  receive  the  sanction  of 
the  court  as  followed  for  many  years.  But  here  we  have  the  fact 
that  the  officer  did  summon  talesmen  who  were  hostile  to  the  defend- 
ant, so  that  it  cannot  be  said  the  defendant  has  not  been  injured 
by  the  act  of  the  magistrate.  In  the  work  of  obtaining  a  jury,  every 
saf^uard  is  thrown  around  the  same,  and  it  is  incumbent  upon  the 
court  to  see  that  every  act  connected  with  the  drawing  and  impanel- 
ing of  the  jury  is  done,  so  far  as  it  may  be  done,  in  open  court,  so  that 
there  may  be  no  criticism  surrounding  its  action,  and  there  seems  to 
be  no  authority  for  allowing  a  court  to  excuse  a  juror  other  than  in 
time  of  court. 

Another  objection  is  urged  against  this  judgment,  and  it  is  one 
that  is  worthy  of  consideration.  After  the  submission  of  the  case 
the  magistrate  directed  the  jury  that,  if  they  should  come  to  an 
agreement,  they  might  seal  their  verdict,  and  bring  it  into  court  the 
next  morning,  and  the  jury,  after  arriving  at  an  agreement,  signed 
and  sealed  their  verdict,  which  was  rendered  in  the  court  as  directed. 
'Etie  jurors  then  separated,  going  to  their  homes,  coming  back  in  the 
morning.  It  has  been  the  practice  of  courts  to  so  carefully  guard 
the  verdicts  of  juries  in  criminal  cases  that  no  provision  has  been 
made  by  law  permitting  the  rendition  oi  a  sealed  verdict  in  a  criminal 
case.  In  courts  of  record  it  has  uniformly  been  the  practice  that  the 
jurors  should  remain  together  until  they  had  agreed  upon  their  verdict 
or  were  dischai^ed  by  the  court,  and  that  they  should  not  be  permit- 
ted to  separate  until  they  had  rendered  their  verdict  in  court,  and 
delivered  the  same  to  the  court,  without  separation.  This  seems  to 
be  a  wise  precaution,  which  has  been  followed  by  the  courts  for  many 
years,  and,  while  there  is  some  authority  outside  of  this  state  for  the 
receiving  of  sealed  verdicts  in  criminal  cases,  there  seems  to  be  no 
anthori^  for  it  in  this  state,  and  this  course,  so  uniformly  followed 
for  many  years,  should  not  be  deviated  from.  There  are  obvious  rea- 
sons why  jurors  in  criminal  cases  ought  not  to  be  permitted  to  sep- 
arate before  delivering  their  verdict  to  the  court  or  having  it  received 
in  court.  As  is  usual  in  criminal  cases,  there  is  much  interest  in  the 
verdict  of  the  jury.  Excitement  runs  high,  bitter  feelings  are  often 
engendered,  enriority  is  excited,  and  if  jurymen  were  permitted  to  sep- 
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with  the  people,  outside  influences  might  be  brought  to  bear  upon 
them  to  change  their  verdict,  and  this  certainly  would  present  new 
complications,  which  ought  to  be  avoided  by  every  possible  precau- 
tion. Courts  have  ever  jealously  guarded  the  action  of  juries  in  crim- 
inal cases.  It  has  never  permitted  inconvenience  to  the  court  to 
stand  in  the  way  of  receiving  the  verdict  in  the  court,  and  it  is  not 
an  unusual  thing  to  have  verdicts  in  criminal  cases  taken  at  any 
hour  of  the  day  or  night  rather  than  to  permit  the  jury  to  separate, 
and  juries  have  many  times  been  kept  together  during  the  night 
rather  than  permit  them  to  seal  their  verdict  and  separate  and  then 
bring  it  into  court.  This  is  peculiarly  true  of  the  practice  of  the 
courts  in  this  state,  a  rule  that  has  been  rigorously  adhered  to,  and 
no  authority  has'been  shown  why  it  should  be  deviated  from  in  this 
case.  While  it  may  be  said  that  no  injustice  has  been  shown  the 
defendant  by  reason  of  the  fact  that  the  jury  were  permitted  to  seal 
their  verdict  and  separate  and  then  bring  it  into  court,  yet  that 
fact  will  hardly  warrant  so  great  an  innovation  to  be  made  in  the 
practice  in  criminal  cases,  nor  is  it  incumbent  upon  the  defendant 
to  show  that  he  had  been  injured  thereby  before  he  can  avail  himself 
of  this  objection.  It  seems  to  me  that  this  was  clearly  error  upon 
the  trial  of  this  case,  and  is  a  fatal  objection  to  the  sustaining  of  the 
judgment 

A  further  objection  is  urged  against  the  validity  of  the  judgment. 
While  the  jury  were  in  charge  of  the  constable,  and  during  their 
deliberation,  the  magistrate,  being  sent  for,  went  to  their  room  at 
the  request  of  the  constable  in  charge,  and,  to  quote  the  language 
of  the  justice,  he  said:  "'Boys,  you  have  agreed  upon  your  verdict, 
have  you?'  They  replied,  *No,  that  they  wished  instructions.'  I  re- 
plied that  I  had  no  right  to  be  in  their  presence  until  they  had  agreed 
on  the  verdict,  and  immediately  withdrew."  It  is  difficult  to  see 
how  the  fact  that  IJie  magistrate  went  to  the  room  of  the  jury  could 
work  any  injury  or  injustice  to  the  defendant.  As  is  the  case  in 
most  courts  in  special  sessions  in  country  towns,  the  conveniences 
for  the  holding  of  the  court  and  the  confinement  cl  the  jury  are 
meager,  and  undoubtedly  the  only  room  that  was  at  the  disposal  of 
the  court  and  jury  was  the  one  in  which  the  trial  was  had,  and  upon 
the  dosing  of  the  trial  the  room  was  occupied  by  the  jury.  It  is 
difficult  to  say  what  dse  the  justice  could  have  done  in  the  matter 
than  he  did  do,  and  yet  have  been  fair  to  the  jury,  as  he  wan  not 
informed  whether  they  had  agreed  or  not  upon  their  verdict,  and 
simply  asked  them  the  one  question.  This  action  of  the  magistrate 
would  seem  to  have  been  entirely  harmless,  and  not  subject  to  criti- 
cism. Attention  has  been  called  by  the  counsel  for  the  defendant 
to  the  case  of  High  v.  Chide,  81  Hun,  100,  30  N.  Y.  Supp.  652,  as 
an  authority  controlling  in  this  case,  lowing  it  to  be  error  for  the 
justice  to  do  what  he  did  in  the  presence  of  the  jury.  In  the  case 
referred  to  it  will  be  observed  that  the  justice  went  into  the  jury 
room  at  that  time  against  the  objection  of  the  attorney  for  the  de- 
fendant; that  he  went  into  the  room  alone,  closed  the  door,  and 
answered  a  question  in  respect  to  the  effect  of  the  verdict  if  one 
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should  be  rendered,  and  then  left  the  jury  to  their  further  delibera- 
tions. The  attorneys  were  at  that  time  where  they  might  have  been 
called  in  by  the  justice,  and  anything  that  was  said  to  the  jury  by 
him  might  have  been  said  in  their  presence,  and  no  criticism  would 
have  been  made  to  that.  In  this  case  the  situation  was  quite  differ- 
ent, as  it  does  not  appear  that  the  attorneys  were  present  or  where 
they  could  have  been  called.  It  was  about  2  o'clock  in  the  morning. 
The  justice  had  been  sent  for  by  the  jury,  and  in  the  presence  of 
the  constable  asked  the  jury  if  they  had  agreed  upon  their  verdict, 
and,  when  informed  they  had  not,  he  said  he  could  say  nothing  more 
to  tiiem.  Certainly,  there  is  not  any  criticism  to  be  offered  as  to 
the  action  of  the  magistrate  in  this  respect.  While  it  is  true  ^that  a 
magistrate  ought  not  to  go  into  the  presence  of  the  jury  during  its 
•deliberation  of  the  case  without  the  presence  of  the  defendant,  or  the 
counsd  for  the  respective  parties,  when  the  same  can  be  obtained, 
jet  I  do  not  think  that  this  case  is  subject  to  the  criticism  offered 
in  the  case  cited  by  the  defendant's  counsel.  Here  the  justice  did 
not  exclude  any  person  from  going  in  with  him,  and  undoubtedly  the 
attorneys  did  not  go  in  with  him  for  the  reason  that  they  had  gone  to 
their  homes.  At  least,  it  does  not  appear  that  they  were  present, 
and  it  is  not  claimed  that  they  were  there  present.  The  justice 
was  waiting  for  the  verdict  of  the  jury.  It  was  2  o'clock  in  the 
morning.  He  had  been  sent  for  to  come  to  the  room.  He  went 
there,  and  asked  them  if  they  had  agreed  upon  their  verdict  He 
might  have  asked  the  constable  that  question  without  going  to  the 
room,  yet  he  asked  simply  that  question,  and  retired.  It  would  per- 
haps have  been  better  had  the  justice  remained  away  from  the  jury 
room  entirely,  ascertaining  from  the  constable  whether  the  jury  had 
agreed  upon  their  verdict.  Still,  the  request  had  come  to  him  from 
the  jury  that  he  should  come  into  their  presence,  and  courtesy  simply 
called  upon  him  to  do  what  he  did  in  the  matter.  There  was  no  pro- 
test upon  the  part  of  any  one  against  the  justice  going  to  the  jury 
room;  so  that  it  will  be  seen  that  this  case  is  not  subject  to  the 
criticism  made  in  the  case  of  High  v.  Chick,  the  reasoning  of  which 
case  seems  to  go  as  far  as  warranted  by  the  facts  upon  that  question. 
However,  this  last  question  is  not  controlling  in  this  case,  for  the 
reason  that,  upon  the  other  grounds  stated,  judgment  should  be  re- 
versed. 

For  the  reasons  stated,  the  judgment  of  conviction  rendered  must 
be  reversed.    Judgment  reversed. 
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ORIGG  et  al.  v.  REED. 

(Niagara  County  Court    February,  1899.) 

Justices'  Courts— Action  ok  Judgment— Plbadino. 

A  complaint,  in  an  action  in  a  justice's  court  based  on  a  Judf^ment  of 
a  justice^s  court,  which  avers  merely  that  the  judgment  was  duly  ren- 
dered, is  not  sufficient,  under  Laws  1881,  c.  414,  requiring  the  complaint 
to  state,  in  a  plain,  concise  manner,  the  facts  constituting  the  cause  of 
action;    Code  Civ.  Proc.  |  532,  which  makes  it  sufficient,  in  pleading  a 
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courts. 

Appeal  from  justice  court. 

Action  by  Edward  M.  Grigg  and  others  against  William  C.  Reed. 
There  was  a  judgment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Richardson  &  Judson,  for  appellant 
W.  Luther  Reeves,  for  respondents. 

HICKEY,  J.  This  is  an  appeal  from  a  justice^s  judgment  in  plain- 
tiffs' favor.  Respondents  brought  action  in  the  court  below  upcm 
two  justice  court  judgments,  which  they  had  theretcrfore  recovered 
against  the  defendant.  The  complaint  below  was  verified,  and,  in- 
stead of  setting  up  the  facts  conferring  jurisdiction  according  to  the 
conmnon-law  rule,  simply  alleged  **that  judgment  was  duly  rendered," 
etc.  Defendant  did  not  appear,  and  plaintiffs  took  judgment  by  de- 
fault upon  their  verified  complaint.  The  appeal  is  taken  upon  the 
ground,  among  other  things,  that  the  complaint  failed  to  state  a 
cause  of  action.  Much  against  my  will,  I  am  forced  to  adopt  this 
view. 

Respondents  relied  lai^ely  on  section  532  of  the  Code  to  support 
their  contenticm  that  the  complaint  was  sufficient.  This  section 
provides  that: 

"In  pleading  a  judgment,  or  other  determination,  of  a  court  or  officer  of 
special  Jurisdiction,  It  is  not  necessary  to  state  the  facts  conferring  jurisdic- 
tion; but  the  judgment,  or  determination  may  be  stated  to  have  been  duly 
given  or  made." 

But  this  section  has  no  application  to  pleadings  in  the  justice's 
court.  Code,  §  3347,  subd.  4;  2  Wait,  Law  &  Prac.  (5th  Ed.)  223; 
3  Wait,  Law  &  Prac.  (5th  Ed.)  309.  I  am  of  the  opinion  that  the 
common-law  rule,  requiring  that  the  facts  conferring  jurisdiction  shall 
be  set  out,  has  never  been  changed  as  to  pleadings  in  justices'  courts. 
The  case  of  Wheeler  v.  Dakin,  12  How.  Prac.  537,  cited  by  respond- 
ents, and  which  counsel  for  appellant  seems  to  admit  is  an  authority 
to  that  effect,  but  not  controlling,  is  not  in  point  at  all.  'Hiat  was 
an  action  in  the  supreme  court,  and  under  section  161  of  the  Code 
of  Procedure,  then  in  force,  which  corresponds  to  section  532  of  the 
present  Code,  it  was  not  necessary  that  the  complaint  should  state 
the  facts  conferring  jurisdiction.  It  was  only  necessary  to  state 
that  the  judgment  or  determination  had  been  duly  given  or  made. 
The  law  seems  to  have  been  the  same  then  as  now.  If  suit  wei^ 
brought  in  certain  courts  of  record  upon  a  judgment  of  an  inferior 
court,  the  conmion-law  rule  of  alleging  the  jurisdictional  facts  need 
not  be  followed;  but  there  is  no  law  changing  that  rule  when  the 
action  is  brought  in  an  inferior  court  upon  an  inferior  court  judg- 
ment. At  least,  no  such  law  has  been  called  to  my  attention.  No 
good  reason  occurs  to  me  why  such  a  distinction  should  have  been 
made;  but  it  seems  to  exist,  and  the  remedy  is  with  the  legislature, 
and  not  with  the  courta  Chapter  414  of  the  Laws  of  1881,  pursuant 
to  which  the  action  was  brought,  provides  that  the  complaint  shall 
state   "in  a  plain,  concise  manner  the  facts  constituting  the  cause 
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of  action."  The  allegation  "that  the  judgment  was  duly  rendered'' 
is  not  a  compliance  with  this  requirement.  Such  an  allegation  has 
never  been  held  to  be  a  statement  of  the  facts  constituting  a  cause 
<rf  action.  Beach  v.  King,  17  Wend.  198;  Cleveland  v.  Rogers,  6 
'Wend.  440;  Cornell  v.  Barnes,  7  Hill,  37.  Such  an  allegation  is, 
by  Tirtue  of  section  532  of  the  Code,  allowed  as  a  substitute  for  a 
statement  of  the  facts  in  certain  courts  of  record,  but  not  in  justices' 
courts. 

The  conclusion  thus  reached  renders  it  unnecessary  to  consider  the 
other  points  urged  by  an>ellant  as  ground  for  reversal.  The  judg- 
ment below  is  reversed,  with  costs. 

Judgment  reversed,  with  costs. 


(26  Misc.  Rep.  184.) 

fiPAULDING  V.  O'BRIEN  et  al. 

(Oneida  County  Court.    January,  1899.) 

1.  Mabtbr  and  Servant— Injury  to  Sbrv ant— Negligence. 

Plaintiff  was  ordered  by  defendant's  foreman  to  assist  in  starting  a 
stalled  wagon,  and  his  hand  was  crushed  between  the  spokes  of  the 
wheel  and  the  socket  on  the  wagon«  The  box  of  the  wheel  was  so 
worn,  and  the  wheel  had  such  play,  that  the  spokes  struck  the  socket 
whenever  the  wheel  turned.  Plaintiff,  who  was  not  familiar  with  the 
wagon,  was  not  warned  of  Its  condition.  Hdd,  that  defendant  was  neg- 
ligent 

%  Same— Assumption  of  Risk. 

A  shoveler  who  is  ordered  by  his  employer  to  assist  In  starting  a  stalled 
wagon,  with  which  he  is  not  familiar,  does  not  assume  the  risk  of  an 
Injury  caused  by  a  defect  in  the  wagon  which  was  not  visible  to  him. 

Appeal  from  justice  conrt 

Action  by  James  P.  Spaulding  against  Daniel  O'Brien  and  others 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 
C.  A.  Miller,  for  appellants. 
H.  S.  Patton,  for  respondent 

DUNMOKE,  J.  The  main  question  upon  this  appeal  Is  whether 
the  wagon  by  which  plaintiff  was  injured  was  so  defective  as  to 
make  defendants  liable  for  negligence.  The  evidence  shows  that  the 
socket  was  so  close  to  the  spokes  that  as  the  wheel  turned  it  struck 
the  spokes.  It  also  showed  that  the  boxes  in  the  wheel  hub  were 
BO  worn  that  the  wheel  had  a  great  deal  of  play.  It  was  therefore 
dangerous  for  a  person  to  take  hold  of  the  spokes  to  turn  the  wheel. 
When  the  foreman  ordered  plaintiff  to  assist  the  team  to  start,  he  did 
not  expect  him  to  take  hold  of  the  tugs  and  pull,  nor  to  get  behind 
the  wagon  and  push;  but  he  evidently  expected  him  to  take  hold 
of  the  spokes,  and,  using  them  as  levers,  to  help  turn  the  wheels.  It 
is  a  matter  of  common  observation  that  that  is  the  usual  way  assist- 
ance is  given  in  such  cases.  Plaintiff  therefore  did  precisely  what 
he  was  directed  to  do.  He  was  ordered  to  perform  an  act  which 
waa  dangerous,  and  without  having  been  warned  of  the  danger. 
The  act  of  the  foreman  in  directing  plaintiff  to  assist  at  the  wagon 
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condition  of  this  wagon,  and  that  the  duty  with  which  plaintiff  was 
charged  was  accompanied  by  danger.  Their  failure  to  disclose  that 
danger  to  plaintiff  before  ordering  him  into  a  position  where  he  was 
liable  to  be  injured  was  a  breach  of  duty  for  which  defendants  are 
liable.  A  master  employing  servants  in  a  service  which  is  apparently 
safe,  but  which  becomes  hazardous  from  causes  not  discen^ble  by 
the  exercise  of  ordinary  prudence,  is  bound,  upon  the  strongest  prin- 
ciples of  morality  and  good  faith,  to  disclose  to  them  the  danger  to 
which  they  are  exposing  themselves,  if  those  dangers  are  known  to 
him.  Paterson  v.  Wallace,  28  Eng.  Law  &  Eq.  51;  Baxter  v.  Roberts, 
44  Cal.  187;  Ryan  v.  Fowler,  24  N.  Y.  410;  Perry  v.  Marsh,  25  Ala. 
659;   2  Ror.  R.  R  pp.  12,  14. 

Plaintiff  testified  that  he  had  not  noticed  the  defect  in  the  wagon 
prior  to  the  accident,  and  that  he  could  see  the  marks  on  the  spokes 
by  looking  behind,  but  that  he  could  not  see  them  in  front  There 
was  no  evidence  that  plaintiff  was  employed  about  this  wagon  in 
such  a  way  as  to  charge  him  with  notice  of  the  defect.  The  evidence 
is  that  he  did  not  know  of  the  defect.  As  he  did  not  know  of  the 
danger,  it  cannot  be  said  that  he  assumed  the  risk. 

The  questions  of  fact  were  properly  submitted  to  the  jury,  and  the 
judgment  should  be  affirmed,  with  costs. 

Jud^ent  affirmed,  with  costs. 


(26  Misc.  Rep.  181.) 

GARDNER  v.  BAER  et  al. 

(Oneida  Gounty  Ck>urt    January,  1889.) 

L  Nominal  Damages— Tort. 

In  an  action  for  wrongfully  taking,  and  depriving  plaintiff,  for  a  day 
and  two  nights,  of  the  use  of  his  horse  and  wagon,  plaintiff's  undisputed 
testimony  was  that  the  use  of  the  property  would  ordinarily  be  wortli 
$5,  and  that  at  that  time  they  were  worth  to  him  $15.  HeW,  that  a  tct- 
dict  of  6  cents  would  be  set  aside,  as  contrary  to  the  evidence. 

8.  Appeal— Review. 

Where  a  party's  right  to  a  verdict  allowing  substantial  damages  de- 
pends on  his  own  testimony,  the  fact  that  he  is  an  interested  witness 
will  not  affect  his  right  to  have  a  verdict  aUowing  only  nominal  dam- 
ages set  aside,  where  there  was  no  conflict  in  the  evidence,  and  no  cir- 
cumstance from  which  any  inference  against  the  fact  testified  to  by  him 
could  be  drawn. 

Appeal  from  justice  court 

Action  by  Charles  Gardner  against  William  A.  Baer  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.     BeversedL 
D.  P.  Searle,  for  appellant. 
M.  H.  Powers,  for  respondents. 

DUNMORE,  J.  There  is  no  question  but  that  the  verdict  in  this 
case  was  against  the  evidence.  Plaintiff  was  entitled  to  recover 
something  more  than  nominal  damages.  The  use  of  the  plaintiff's 
horse,  wagon,  and  harness  was  worth  something.  Plaintiff  was  de- 
prived of  their  use  for  a  day  and  two  nights.     Plaintiff  testified  that 
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their  nse  would  ordinarily  be  worth  95,  and  that  at  that  time  they 
were  worth  to  him  |15,  becanse  he  wanted  to  go  to  see  a  sick  girl. 
Tliis  evidence  was  not  disputed.  It  is  certainly  reasonable  that  the 
fise  was  worth  more  than  6  cents.  Plaintiff  was  wrongfully  de- 
prived of  that  use  from  Saturday  night  till  Monday  forenoon.  It 
was  urged  in  behalf  of  defendants  that  the  horse  was  without  food 
And  shelter,  and  defendants  took  the  horse  as  an  act  of  kindness  to 
the  animal.  There  is  nothing  in  the  evidence  to  warrant  that  in- 
ference. It  was  at  a  time  of  year  when  an  animal  would  not  suffer 
for  lack  of  shelter.  Before  taking  the  horse,  defendants  sent  into  the 
house  a  request  that  {daintiff  take  them  home;  and,  gettii^  no  re- 
sponse, they  took  plaintiflTs  horse  to  take  themselves  home,  leaving 
plaintiff  to  get  home  oa  best  he  could.  They  seemed  to  be  concerned, 
not  about  the  horse,  but  about  themselves.  I  do  not  think  this  case 
IS  within  the  rule  that  a  judgment  for  defendant  will  not  be  reversed 
where  the  plaintiff  is  entitled  to  only  nominal*  damages,  laid  down  in 
Oady  V.  Fairchild,  18  Johna  129,  Stephens  v.  Wider,  32  N.  Y.  351,  and 
Fuhk  V.  Publishing  Co.,  76  Hun,  497,  27  N.  Y.  Supp.  1089. 

The  evidence  of  plaintiff  as  to  the  usable  value  of  the  property  was 
not  disputed.  It  certainly  had  a  usable  value.  It  is  true  this  evi- 
dence was  given  by  plaintiff,  who  was  interested;  but  it  seems  to 
me  to  come  within  th^  rule  laid  down  in  Kelly  v.  Burroughs,  102 
N.  Y.  93,  6  N.  E.  109,  in  which  the  court  said: 

"The  mere  fact  that  the  plaintiff,  who  testified  to  important  particulars, 
was  interested,  was  unimportant  in  view  of  the  fact  that  there  was  no  am- 
flict  in  the  evidence,  or  any  thing  or  circumstance  from  which  an  inference 
against  the  fact  testified  to  by  him  could  be  drawn,"— citing  Lomer  v.  Meeker, 
26  N.  Y.  361. 

The  jury  were  not  bound  to  find  the  exact  amount  of  damage  tes- 
tified to  by  plaintiff;  but  they  had  no  right  to  find  that  plaintiff  had 
sustained  no  damage  at  all.  It  is  true,  the  amount  involved  is  trifling, 
but  as  was  said  in  Edmondson  v.  Machell,  2  Term  B.  4,  and  quot^ 
in  Funk  v.  Publishing  Co.,'  76  Hun,  500,  27  N.  Y.  Supp.  1091: 

"I  have  always  supposed  that  the  party  who  has  been  affected  by  an  error, 
be  the  extent  of  that  injury  ever  so  small,  can  require  of  us  ex  deblto  justltlae 
to  correct  It" 

Every  citizen  whose  property  rights  are  invaded  is  entitled  to  the 
protection  of  our  laws,  and  the  humble  citizen  whose  interests  and 
injuries  are  small  equally  with  the  wealthy  citizen  whose  interests 
and  injuries  are  large.  The  judgment  must  therefore  be  reversed, 
with  costs. 

Judgment  reversed,  with  costs. 


<26  Misc.  Rep.  117.) 

PEOPLE  V.  MEYER. 

(Queens  County  Court    January,  1899.) 

1.  Obimtnal  Law— Appbal—Objectioks  Waived. 

Where  no  objection  is  made  in  the  court  of  special  sessions  to  any  of 
the  proceedings  preliminary  to  or  upon  the  trial,  or  to  the  reception  or 
rejection  of  any  evidence,  no  errors  assigned  in  the  affidavit  for  appeal 
to  the  county  court  wlU  be  reviewed  in  such  court,  except  that  of  the 
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Btitute  an  offense. 
8.  Saub. 

The  objection  that  the  warrant  issued  for  the  arrest  of  defendant  gaye 
his  Christian  name  as  '^ Jesse,"  instead  of  his  tme  name,  "Jacob,"  is 
waived  when  taken  for  the  first  time  on  appeal 
8.  BicTCLB  ON  Sidewalk— EvroENCB. 

On  a  prosecution  for  riding  a  bicycle  on  a  sidewalk  willfully  and  with- 
out authority,  the. burden  is  on  the  people  to  prove  that  defendant  will- 
fully rode  on  the  sidewalk,  without  authority  or  necessity. 
4.  Samb. 

Intentionally  riding  a  bicycle  on  a  sidewalk  is  doing  it  willfully  and 
wrongfully,  within  Pen.  Code,  8  652,  providing  that  any  person  who 
willfully  and  without  authority  drives  any  bicycle  on  a  sidewalk  is  pun- 
ishable by  a  fine,  etc. 
6.  Same— Evidence. 

On  a  prosecution  under  Pen.  Code,  §  652,  prohibiting  any  person  from 
driving  a  bicycle  on  a  sidewalk  willfully  and  without  authority,  the 
people  must  prove  that  the  sidewalk  was  upon  and  along  a  highway. 

Appeal  from  court  of  special  sessions. 

Jacob  Meyer  was  convicted  of  riding  a  bicycle  willfully  and  without 
authority  on  a  sidewalk,  and  appeals.    Reversed. 

Potter  &  Miner,  for  appellant. 

Wm.  J.  Youngs,  Dist.  Mty.,  for  the  People. 

MOORE,  J.  Jacob  Meyer  was  charged,  upon  the  information  and 
deposition  of  Eugene  Hunt,  made  before  James  M.  Seaman,  a  justice 
of  the  peace  of  the  town  of  Hempstead,  in  Queens  county,  with  a  viola- 
tion of  section  652  of  the  Penal  Code,  in  that  on  the  6th  d[ay  of  August, 
1898,  he  did  willfully  and  without  authority  ride  a  bicycle  upon  the 
sidewalk  on  Bellmore  avenue.  A  warrant  was  issued  by  the  justice, 
and  the  defendant  was  arrested,  and  brought  before  him  on  tiie  9th 
day  of  August,  1898.  The  return  shows  that  the  justice  informed 
the  defendant  of  all  his  rights  under  sections  57,  59,  188,  189,  and  211 
of  the  Code  of  Criminal  Procedure,  and  complied  with  the  section 
himself.  The  defendant  then  pleaded  not  guilty,  and  the  hearing  was 
thereupon  adjourned  till  the  12th  day  of  August,  1898.  On  the 
adjourned  day,  the  complainant  appeared  in  person,  and  the  defendant 
in  person,  and  also  by  his  father.  He  elected  to  be  tried  at  a  court 
of  special  sessions,  and  the  trial  proceeded.  Witnesses  were  pro- 
duced, sworn,  and  examined  by  the  people,  and  in  behalf  of  the 
defendant.  He  was  convicted  and  sentenced  to  pay  a  flue  of  |50, 
and  to  be  imprisoned  in  Queens  county  jail  until  paid,  not  exceeding 
50  days.     The  defendant  appealed  to  the  county  court. 

No  objection  was  made  to  the  suflBciency  of  the  information,  dep- 
osition, warrant,  or  to  the  regularity  of  any  of  the  proceedings  pre- 
liminary to  or  upon  the  trial,  nor  to  the  reception  or  rejection  of  any 
evidence.  Many  errors  are  assigned  in  the  defendant's  affidavit  on 
which  the  appeal  was  allowed,  and  the  justice  has  made  a  full  return 
of  all  the  proceedings  and  all  of  the  evidence  in  the  case.  The  record 
therefore  brings  here  for  review  no  ruling  of  the  court  below  upon 
any  of  the  numerous  matters  assigned  as  errors  of  that  court.  Peo- 
ple V.  Moore,  50  Hun,  356,  3  N.  Y.  Supp.  159;  People  v.  Upton,  55 
•Hun,  612,  9  N.  Y.  Supp.  684. 
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The  defendant  has  waived  right  to  object  now,  for  the  first  tune, 
that  the  charge  was  made  against,  and  the  warrant  issued  for,  the  ar- 
rest of  "Jesse  Meyer,"  whereas  his  name  is  "Jacob  Meyer."  People  t. 
Justices  of  Court  of  Special  Sessions,  13  Hun,  533,  affirmed  in  74  K  Y. 
406. 

The  same  rule  would  seem  to  dispose  of  all  the  matters  assigned  as 
error  in  the  court  below  by  the  defendant's  affidavit,  except  that  of 
insufficiency  of  the  evidence^  and  that  the  act  complained  of  was  not  a 
violation  of  section  652  of  the  Penal  Code.     There  can  be  no  doubt, 
I  think,  that  the  act  of  willfully  riding  a  bicycle,  by  any  person,  upon 
a  sidewalk,  without  authority  or  necessity,  whether  in  a  village,  city, 
OP  the  country,  is  a  violation  of  that  section  of  the  Code,     ^e  bur- 
den was  on  the  people  to  prove  that  the  defendant  willfully  rode  a 
bicycle  along  upon  a  sidewalk  without  authority  or  necessity.    Biding 
a  bicycle  on  and  along  upon  the  sidewalk  evidences  intention  on  the 
part  of  the  rider  to  do  the  act.     He  must  be  presumed  to  know  the 
law  which  denounces  the  act,  when  done  willfully,  without  authority 
or  necessity,  as  a  misdemeanor;  and  intentionally  doing  it  with  sudi 
knowledge  is  doing  it  willfully  and  wrongfully,  within  the  meaning  of 
the  Code.     Two  classes  of  ways  are  known  to  the  law, — the  public 
way  and  the  private  way.     The  former  the  law  calls  a  ^^ighway,"  and 
the  latter  a  "private  road."    A  highway  is  what  the  name  signifies, — 
a  way  for  public  travel;  i.  e.  a  public  road.    The  private  road  is  a 
way  for  the  exclusive  use  for  travel  by  a  particular  person  or  particu- 
lar persons.     It  is  not  for  public  use  in  any  sense.     Over  private 
roads  the  highway  authorities  have  no  control.     Highways  are  under 
the  care  and  superintendence  of  the  proper  public  authorities.     The 
Qse  of  highways  is  regulated  by  the  common  law  and  such  statutes  as 
the  legislature  may  have  enacted  for  that  purpose.     The  legislature, 
by  the  highway  law,  has  authorized  local  highway  authorities  to 
adopt  and  enforce  local  rules  regulating  the  use  of  highways  within 
their  jurisdiction.     Highway  Law,  §  163.     The  sidewalk  is  as  much  a 
part  of  the  highway  as  the  traveled  wagon  way  is;  and  it  is  under  the 
care,  superintendence,  and  regulation  of  the  same  authorities.    Enter- 
prising real-estate  owners,  throughout  this  country,  have  thrown  open 
thousands  of  acres  of  land,  mapped  it,  laid  it  out  into  lots,  streets, 
and  avenues,  and  have  sold  many  of  these  lots  to  persons  who  have 
built  dwellings  upon  them.     Aloug  these  streets  and  avenues  side- 
walks have  been  constructed.     Some  of  the  streets  and  avenues  have 
become  highways  by  the  acceptance  of  the  highway  authorities,  and 
still  others  by  user.     Thousands  of  others  are  yet  private  property, 
over  which  public  authorities  have  no  control  whatever.     The  word 
"sidewalk,"  used  in  section  652  of  the  Penal  Code,  means  a  sidewalk 
along  a  highway.     The  evidence  returned  by  the  justice  on  this  appeal 
does  not  show  that  Bellmore  avenue  was  a  highway.     In  so  far  as  the 
evidence  discloses,  it  may  be  private  property.     It  was  essential  for 
the  people  to  prove  that  the  sidewalk  upon  and  along  which  the  de- 
fendant drove  his  bicycle  was,  at  the  time,  a  highway.     It  follows 
that  the  judgment  of  conviction  must  be  reversed. 
Judgment  reversed. 
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THORNTON  ▼.  MOORE  et  aL 

(Sullivan  County  Court.    January,  1899.) 

1.  Administrators— Actions— Pleadtno—Counterclaims. 

In  a  foreclosure  action  by  an  administrator  of  the  mortgage,  an  an- 
swer by  the  administrator  of  the  mortgagor,  alleging  that  on  an  adjust- 
ment of  the  claims  existing  in  favor  of  the  mortgagor  at  the  time  of 
the  death  of  the  mortgagee,  including  the  mortgage  and  the  accounts 
existing  in  favor  of  the  mortgagee's  estate,  there  was  and  is  a  balance 
due  and  owing  the  mortgagor's  estate,  is  sufficient  to  enable  defendant 
to  prove  any  counterclaim  against  the  mortgagee's  estate. 

3.  Same— Failure  to  Object—Waiver. 

The  objection  to  the  sufficiency  of  the  answer  as  a  plea  of  a  counter- 
claim cannot  be  first  urged  on  appeal. 
8.  Same. 

A  note  due  from  the  day  of  its  date  is  an  existing  demand  in  favor  of 
the  payee  at  the  time  of  the  maker's  death,  so  as  to  be  a  proper  counter- 
claim, within  Code  Civ.  Proc.  §§  505,  506,  to  a  subsequent  action  by  the 
administrator  of  the  maker  against  the  payee. 

4.  Counterclaim  in  Foreclosure  Suit— Administrators. 

In  a  foreclosure  action  against  the  administrator  of  the  mortgagor  and 
the  purchasers  of  the  mortgaged  land,  who  bad  not  assumed  the  payment 
of  the  mortgage,  the  fact  that  the  complaint  does  not  ask  a  deficiency 
judgment  against  any  of  defendants  does  not  prevent  the  administra- 
tor from  Interposing  a  counterclaim,  since  the  personal  estate  of  the  de- 
ceased mortgagor  would,  nevertheless,  be  liable  for  the  deficiency,  and 
also  to  the  purchasers  whose  title  would  be  defeated  by  the  mortgage 
sale. 

5.  Same— Accounting — Effect  of  Proving  Claim. 

In  a  proceeding  under  Code  Civ.  Proc.  $  2606,  to  compel  the  administra- 
tor of  a  deceased  administrator  to  account,  the  presenting  and  proving 
of  a  claim  existing  in  favor  of  the  deceased  administrator  against  the 
estate  which  he  represented,  does  not  prevent  the  last  administrator  from 
setting  up  such  claim  as  a  counterclaim  in  a  suit  against  the  estate  of  the 
deceased  administrator,  sipce  the  surrogate  had  no  jurisdiction  to  adjudi- 
cate the  claim. 

Action  by  William  L.  Thornton,  as  administrator  de  bonis  non  of 
the  goods,  etc.,  of  Sarah  J.  Lawrence,  deceased,  against  Julia  S. 
Moore  and  others.  Judgment  for  plaintiff,  with  a  counterclaim  al- 
lowed to  one  of  defendants. 

Frank  S.  Anderson  and  T.  F.  Bush,  for  plaintiff. 

James  L  Curtis,  R.  Ed.  Sehofield,  and  Alpheus  Potts,  for  defendants. 

SMITH,  J.  This  action  was  brought  to  foreclose  a  mortgage  owned 
by  the  plaintiff's  intestate  at  the  time  of  her  death.  The  mortgage 
was  executed  by  Edwin  R.  Lawrence  and  Sarah  J.,  his  wife,  to 
Joseph  Anderson,  and  subsequently  assigned  to  said  Sarah  J.  Law- 
rence. It  bears  date  on  the  24th  day  of  November,  1876,  and  was 
assigned  to  Sarah  J.  Lawrence,  August  23,  1878.  Mrs.  Lawrence 
died  February  20,  1888,  and  Edwin  R  Lawrence  was  thereafter 
duly  appointed  administrator  of  her  estate.  He  entered  upon  the  db^ 
chari^t^  of  bU  duties  as  f^uch  iidmini^^tmtor,  but  died  before  the  e«*tate 
was  finally  settled.  The  plaintiff  was  thereafter  dnlj  appointed  ad- 
ministnitor  de  bonis  non  of  mid  estate,  and  Alexander  F.  Lawson  wai 
appointed  administrator  of  Edwin  R  Lawrence*    Plaint  iff  thereafter 
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commenced  this  action  in  his  representative  capacity,  and  Alexander 
P.  Lawson  was  made  a  party  defendant,  as  administrator  of  Edwin  B. 
Lawrence.  Separate  answers  were  interposed  by  defendant  Lawson 
and  other  parties,  snbseqnent  purchasers  of  some  portion  of  the  mort- 
gaged premises.  Several  defenses  were  set  up  in  the  answers,  which, 
under  the  rulings  and  decisions  upon  the  trial,  it  will  be  unnecessary 
to  consider  here.  On  the  trial  of  the  action  the  defendant  Lawson 
offered  in  evidence  a  note,  or  duebill,  held  by  Edwin  B.  Lawrence 
against  Sarah  J.  Lawrence,  for  the  sum  of  {650.  Lawson  insists 
that  the  note  is  a  proper  counterclaim  in  this  action,  and  should  be^ 
allowed  as  an  offset  against  the  sum  due  upon  the  mortgage  Whether 
or  not  the  defendant  is  right  in  this  contention  constitutes  substan- 
tially the  only  question  necessary  to  determine  in  this  action. 

Section  505  of  the  Code  of  Civil  Procedure  provides  that  in  an  ao-^ 
tion  against  an  administrator,  the  defendant  may  set  forth  as  a  coun- 
terclaim a  demand  belonging  to  the  decedent,  where  the  decedent 
would  have  been  entitled  to  set  forth  the  same  in  an  action  against 
him.  Section  506  provides  that  in  an  action  by  an  administrator  a 
demand  against  the  decedent,  belonging  at  the  time  of  his  death  to* 
the  defendant,  may  be  set  forth  as  a  counterclaim  as  if  an  action  had 
been  brought  by  the  decedent  in  his  lifetime.  It  would  seem  that 
the  language  of  these  provisions  is  broad  enough  to  admit  the  note  as 
a  counterckiim  in  this  action,  but  the  attorney  for  the  plaintiff,  in  his- 
brief,  urges  several  reasons  why,  as  he  claims,  the  counterclaim  can- 
not be  allowed.  They  will  be  considered  briefly  in  the  order  in  which, 
they  are  presented. 

1.  It  is  claimed  that  the  note  cannot  be  interposed  as  a  defense,  be- 
cause no  counterclaim  was  set  up  in  the  defendant  Lawson's  answer. 
Lawson  alleges,  in  his  answer:  '^That  on  a  proper  settlement  and  ad- 
justment of  the  account  and  claims  existing  in  favor  of  Edwin  B. 
Lawrence  at  the  time  of  the  death  of  Sarah  J.  Lawrence,  including  the 
said  bond  and  mortgage,  and  the  accounts  and  claims  existing  in 
favor  of  the  estate  of  said  Sarah  J.  Lawrence,  there  was  and  is  a  bal- 
ance due  and  owing  from  the  said  estate  of  Sarah  J.  Lawrence  to  the 
said  Edwin  B.  Lawrence,  and  the  same  is  now  due  and  owing  his  es- 
tate." There  can  be  no  doubt  that  this  allegation  was  intended  to 
enable  the  defendant  Lawson  to  prove  any  demand  which  constituted 
a  legitimate  and  proper  counterclaim  in  favor  of  his  intestate's  estate, 
and  under  the  authority  of  Lathrop  v.  Godfrey,  3  Hun,  739,  I  am  in- 
clined to  think  that  it  is  sufficient  for  that  purpose.  No  objection  was 
made  on  the  trial  on  that  ground.  Had  there  been,  the  defendant 
might  have  moved  to  amend  his  answer,  and  put  himself  in  a  position 
to  prove  the  note;  and,  consequently,  no  objection  upon  that  ground 
should  be  heard  at  this  time.  Jordan  v.  Bank,  74  N.  Y.  471.  The 
note  was  due  from  the  day  of  its  date,  January  9,  1887.  Sarah  J. 
Lawrence  died  on  the  20th  day  of  February,  1888.  The  note  was  a 
demand  existing  in  favor  of  Edwin  B.  Lawrence  at  the  time  of  her 
death,  and  is,  therefore,  a  proper  counterclaim  in  the  action.  Patter- 
son V.  Patterson,  59  N.  Y.  574;  Jordan  v.  Bank,  supra;  Thompson  v. 
Whitmarsh,  100  N.  Y.  35,  2  N.  E.  273;  Wakeman  v.  Everett,  41  Hun,. 
278. 


Digitized  by  VjOOQ IC 


z.  jso  juagment  lor  aenaency  against  any  oi  toe  aeienaaniB  ib  ae- 
manded  in  the  complaint.  Plaintiff  nrges  this  as  a  reason  why  the 
connterclaim  cannot  be  allowed.  Perhaps  a  snfBcient  answer  to  this 
contention  can  be  found  in  the  fact  that  no  judgment  for  deficiency 
could  have  been  properly  demanded  against  any  of  these  defendants. 
The  subsequent  purchasers  of  the  mortgaged  premises  were  not  liable 
for  any  deficiency,  because  they  had  not  assumed  the  payment  of  the 
mortgage.  The  defendant  Lawson  was  sued  in  his  representative 
capacity,  and  no  judgment  for  deficiency  could  be  obtained  against 
him.  Thorn.  Mortg.  (2d  Ed.)  §  831;  Glaciup  v.  Fogel,  88  N.  Y.  434. 
But  the  personal  estate  of  the  deceased  mortgagor  was  liable  for  any 
deficiency  on  the  sale  of  the  premises.  Olacius  v.  Fogel,  supra.  It 
was  also  liable  to  the  subsequent  purchasers  whose  title  would  be 
defeated  by  the  mortgage  sale.  It  was,  therefore,  the  duty  of  the  ad- 
ministrator to  interpose  any  defense  which  would  reduce  the  amount 
of  the  plaintiff's  demand.  The  cases  cited  by  plaintiff's  attorney  to 
sustain  his  position  that  a  counterclaim  cannot  be  allowed  in  an  action 
wherein  no  personal  judgment  is  demanded  are  either  clearly  distin- 
guishable from  this  case,  or  else  tend  to  sustain  the  defendant's  claim. 
The  case  of  Lipman  v.  Iron  Works,  128  N.  Y.  58,  27  N.  E.  975,  holds 
that  a  party  in  a  foreclosure  case,  who  has  a  lien  against  or  claim  upon 
the  mortgaged  premises  subject  to  the  mortgage,  and  is,  therefore,  a 
necessary  defendant  in  the  action,  but  who  owns  no  part  of  the  mort- 
gaged premises,  and  against  whom  no  personal  judgment  for  deficiency 
te  demanded,  cannot  set  up  a  counterclaim  consisting  of  an  independ- 
ent cause  of  action  in  his  favor.  In  the  case  of  Hunt  v.  Chapman,  51 
N.  Y.  555,  the  counterclaim  was  allowed,  not  because  the  plaintiff 
demanded  a  deficiency  judgment  against  the  party  setting  up  the  coun- 
terclaim, but  because  the  case  was  one  in  which  a  separate  judgment 
for  deficiency  might  be  had  against  such  defendant.  To  the  same 
import,  also,  is  Bathgate  v.  Haskin,  59  N.  Y.  540.  In  Insurance  Co. 
V.  McKay,  21  N.  Y.  196,  the  court  held  that,  as  defendant  McB:ay  had 
no  title  or  interest  in  the  mortgaged  premises,  and  the  complaint 
claimed  nothing  against  him  personally,  and  there  was  nothing  in 
litigation  between  plaintiff  and  himself,  the  action  was  not  subject  to 
Us  counterclaim.  In  that  case  the  court  took  occasion  to  remark 
that  ^^  a  foreclosure  suit  a  defendant  who  is  personally  liable  for  the 
debt,  or  whose  land  is  bound  by  the  lien,  may  probably  introduce  an 
offset  to  reduce  or  extinguish  the  claim."  Insurance  Co.  v.  McEIay, 
21  N.  Y.  196.  I  can  see  no  valid  reason  why,  where  the  action  is 
bronght  against  the  owner  of  the  mortgaged  premises,  or  a  party  liable 
for  the  debt,  the  defendant  should  not  be  permitted  to  set  up  any 
proper  defense  or  counterclaim  which  will  tend  to  reduce  or  defeat 
the  plaintiff's  claim.  K  this  were  not  allowed,  a  mortgagee  against 
whom  a  valid  counterclaim  existed  in  the  hands  of  the  mortgagor 
could  circumvent  its  being  interposed  in  the  action  to  foreclose  simply 
by  pursuing  his  remedy  against  the  property,  and  not  demanding  any 
personal  judgment, — ^something  that  is  entirely  unnecessary  wh»e 
ttie  property  is  ample  security  for  the  mortgage  debt. 

3.  It  is  also  claimed  that  the  allowance  of  this  connterclaim  will 
Interfere  with  the  pro  rata  distribution  of  assets  between  the  creditors 
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of  the  deceased  parties.  As  there  is  no  evidence  in  the  case  that  the 
estate  of  either  Baxah  J.  Lawrence  or  Edwin  B.  Lawrence  is  insolvent, 
or  will  not  pay  the  jnst  debts  in  full,  it  is  difficult  to  understand  how 
it  can  be  determined  in  this  action  that  any  creditor  of  either  estate 
will  be  injured  by  the  allowance  of  this  counterclaim.  But,  whether 
they  would  or  not,  these  claims  were  both  past  due  before  the  death 
of  either  party,  and  the  allowance  of  the  note  as  a  counterclaim  is 
expressly  authorized  by  sections  505  and  506  of  the  Code,  and  the 
cases  above  cited. 

4.  Plaintiff  further  argues  that  said  note  has  already  been  inter- 
posed by  defendant  Lawson  as  a  claim  against  the  estate  of  Sarah  J. 
IJawrence  in  a  proceeding  instituted  under  section  2606  of  the  Code 
of  Civil  Procedure  by  the  present  administrator  of  Sarah  J.  Lawrence 
against  said  Lawson  for  an  accounting  in  relation  to  the  proceedings 
of  Edwin  B.  Lawrence  as  administrator  of  said  Sarah  J.  Lawrence. 
The  evidence  shows  that  the  note  was  proved  in  that  proceeding,  which 
is  still  pending;  but,  as  that  is  a  proceeding  to  compel  the  adminis- 
trator of  a  deceased  administrator  to  account,  the  surrogate's  court 
has  no  jurisdiction  to  try  the  matter  of  a  claim  existing  in  favor  of 
the  deceased  administrator  against  the  estate  which  he  represented. 
The  mere  fact  that  it  was  presented  and  proved  on  that  accounting 
does  not  extinguish  the  claim  nor  prevent  the  defendant  Lawson  from 
setting  it  up  in  this  action.  There  is  no  power  in  the  court  to  order 
it  paid  or  allowed  in  that  proceeding.  After  a  careful  examination 
of  the  authorities  cited  by  the  counsel  for  the  plaintiff,  I  am  compelled 
to  conclude  that  the  note  is  a  proper  counterclaim,  and  should  be  al- 
lowed in  this  action.  The  plaintiff  is  entitled  to  the  usual  judgment 
of  foreclosure  and  sale  for  the  amount  of  the  bond  and  mortgage,  with 
interest  thereon  as  claimed  in  the  complaint,  less  the  amount  of  the 
duebill  and  interest  from  the  day  of  its  date,  and,  as  the  mortgaged 
premises  have  been  sold  subsequent  to  the  mortgage  by  clear  title, 
they  should  be  sold  in  the  inverse  order  of  their  alienatioa 

Ordered  accordingly. 
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MEMORANDUM  DECISIONS. 


ALBERT  et  al..  Respondents,  t.  MANHAT- 
TAN RY.  CO.  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  10,  1899.)  Action  by  Margaretha 
Albert  and  others  against  the  Manhattan  Bail- 
way  Company  and  others.  J.  O.  Nichols,  for 
appellants.  E.  M.  Felt,  for  respondents.  No 
opinion.  Judgment  modified  by  reducing  the 
amount  allowed  for  fee  damage  to  $1,500,  by 
reducing  the  amount  allowed  for  rental  dam- 
age to  fl,774.80,  and  by  reducing  the  extra  al- 
lowance to  $162.  As  so  modified,  judgment  af- 
firmed, without  costs  to  either  party. 

ALKBR  et  al..  Appellants,  ▼.  RHOADS^  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  January  20,  1899.)  Action 
by  Alphonso  H.  Alker  and  others  against  Ben- 
jamin T.  Rhoads,  Jr.  W.  B.  Ellison,  for  appel- 
lants. J.  A.  Canter,  for  resnondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

ALT  ▼.  GRAY.  (Supreme  Court,  Appellate 
Term.  March  20,  1899.)  Action  by  WiUiam 
Alt  against  Patrick  K.  Gray.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. T.  E.  McKnight,  for  plaintiff.  Hawke 
&  Flannery,  for  defendant. 

PER  CURIAM.  For  the  reason  assigned  in 
the  memorandum  handed  down  in  action  No.  1 
(56  N.  Y.  Supp.  657),  between  these  parties, 
the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

ALTWORTH,  Respondent,  v.  FLYNN,  Ap- 
pellant (City  Court  of  New  York,  General 
Term.  January  3,  1899.)  Action  by  William 
F.  Altworth  against  Thomas  Flynn.  No  opin- 
ion. Reargument  ordered  for  the  January  gen- 
eral term. 

ANDERSON  t.  NIAGARA  FALLS  &  L.  R. 
CO.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  February  3,  1899.)  Ac- 
tion bv  Anna  Anderson  against  the  Niagara 
Falls  &  Lewiston  Railroad  Company.  No  opin- 
ion.   Appeal  dismissed,  with  costs. 


ASLEN, Respondent,     v.    VILLAGE    OF 

CHARLOTTE,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Feb- 
ruary 3,  1899.)  Action  by  Augustine  Aslen 
against  the  village  of  Charlotte.  No  opinion. 
Motion  denied,  with  $10  costs.  See  54  N.  Y. 
Supp.  75i. 

BABCOOK  PRINTIN(3-PRESS  CO.  v.  RA- 
NOUS.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  21,  1898.)  Ac- 
tion by  the  Babcock  Printinff-Press  Ck>mpany 
against  George  E.  Ranous.    JNo  opinion.     Mo- 


tion for  reargument  denied,  with  $10  oosta^  and 
motion  for  leave  to  go  to  court  of  appeals  dis- 
See  54  N.  Y.  Supp.  104& 


missed. 


BARKLEY,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  AppeUant.  (Supreme 
Court,  Appellate  Division,  Fourth  I>epartment. 
February  3,  1890.)  Action  by  Orville  3t  Bark- 
ley  against  the  New  York  Central  &  Hadson 
River  Railroad  Company.  No  opinion.  Motion 
for  reargument,  or  for  leave  to  appeal  to  the 
court  of  appeals,  denied,  with  $10  costs.  See 
54  N.  Y.  Supp.  706,  970. 

In  re  BARNETT  et  al.    (Supreme  Coart  Ap- 

Sellate  Division,  First  I>epartment.  February 
0,  1899.)  In  the  matter  of  George  C  Baraett 
and  William  Blaikie.  No  opiniozt.  Applica- 
tion denied.         ' 

BARRETT,  Respondent,  v.  GUNDRY  et  aL 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  January  18,  1899.) 
Action  by  John  A.  Barrett  against  Robert  Gaa- 
dry  and  others.  No  opinion.  Judgment  afllm- 
ed,  with  costs. 

BARTNIK.  Respondent,  t.  ERIE  R.  00., 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  February  7,  1898.) 
Action  by  John  Bartnik,  an  infant,  by  Francis 
Gottsberger,  his  guardian  ad  litem,  against  the 
Erie  Railroad  Company.  No  opinion.  Motion 
for  leave  to  appeal  to  the  court  of  appeals  de- 
nied. Proceedings  on  the  part  of  the  respond- 
ent stayed  20  days  from  me  date  of  this  de- 
cision.   See  55  N.  Y.  Supp.  266. 

BASLER,  Appellant,  v.  HADSSLL,  Re- 
spondent. (Supreme  CJourt,  Appellate  DivlaioB. 
Third  Department  January  11,  1899.)  Actios 
bv  Delos  L.  Basler  against  Harrison  HadselL 
No  opinion.    Judgment  affirmed,  with  costs. 

BEBfENT  et  aL,  Respondents,  r.  SNOW 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Term.  March  24^  189&.)  Action  by  £.  Be- 
raent's  Sons  agamst  Snow.  Church  &  Oy- 
Campbell  &  Hance,  for  appellants.  Baggott  A 
Ryall,  for  respondents.  No  opinion.  Jade* 
ment  affirmed,  with  costs  to  respondents. 

BERRY.  Respondent,  t.  RIDDLE,  AppeDiBt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment February  3,  1899.)  Action  by  W- 
whi  C.  Berrv  against  George  B.  Riddle.  No 
opinion.  Judgment  and  oraer  affirmed,  vi^ 
costs. 

BISHOP,   Appellant,  v.   CITY   OP   GLOV- 
ERSVILLB.     Respondent.     (Supreme    Court 
Appellate  Division,  Third  Department.     Jani-     i 
ary    17,    1899.)      Action    by    Francis    Bishop    < 


I 


Linst  the  city  of  GloTersville.  No  opinion. 
der    afDrmed,  with  $10  costs  and  disburse- 

ntB.  

iXjA^UVELT  T.  FOX.  (Supreme  Court,  Ap- 
late  Division.  Fourth  Department.  Febru- 
r  3.  1889.)  Action  by  George  R.  Blauvelt 
ft  Inst  I>aTid  S.  Fox.  No  opinion.  Motion  de- 
^cl,  iv^ithout  costs. 

I^LXJMBERG,  Respondent,  t.  STEIN  WAY 
^.  CO.  OF  LONG  ISLAND  OITY,  Appel- 
\t^  (Supreme  Court,  Appellate  Division,  Sec- 
<1  Department.  January  31,  1899.)  Action 
John  D.  Blumberg  against  the  Steinway 
nil  way  Company  of  Long  Island  City.  No 
» ill  ion.  Judgment  and  order  unanimously  af- 
'med»  with  costs. 

In  re  BOLTON.  (Supreme  Court,  Appellate 
l^ision.  Third  Department.  January  11, 
■500.)  In  the  matter  of  judicial  settlement  of 
lo  aoconnts  of  Joseph  Bolton,  Sr.,  deceased. 
o  opinion.  Decree  of  surrogate's  court  afflrm- 
1.  without  costs.    See  40  N.  Y.  Supp.  908. 


ROUND.  Respondent,  v.  MANHATTAN  RY. 
O-  et  al..  Appellants.  (Supreme  Court,  Appel- 
ite  Division,  Second  Department.  January 
1,  1899.)  Action  by  Charles  F.  Bound  against 
be  Manhattan  Railway  Company  and  another. 
Co  opinion.    Judgment  aflClrmed,  with  costs. 

DOYD,  Appellant,  v.  JACKSON,  Respond- 
ent, (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  3,  1899.)  Action  by 
^"illiam  A.  Boyd  against  Mary  L.  Jackson. 
So  opinion.  Order  affirmed,  with  $10  costs  and 
lisburaements,  on  argument. 

In  re  BRIDGE.  (Supreme  (3ourt,  Appellate 
r>i vision.  Second  Department.  January  10, 
ISIK).)  In  the  matter  of  William  Bridge.  No 
:) pinion.  Order  afflrnred,  with  $10  costs  and 
rlisbursements,  on  the  opinion  of  GARRET- 
SON,  J.,  at  special  term.    55  N.  Y.  Supp.  54. 

BUFFALO  CREEK  R.  CO.  et  al..  Appel- 
lants, V.  COLLINS,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
February  3,  1899.)  Action  by  the  Buffalo 
Creek  Railroad  Company  and  others  against 
Anna  Collins.  No  opinion.  There  not  being 
four  judges  qualified  to  sit  in  this  case,  it  is 
hereby  ordered  that  the  appeal  be  transferred 
to,  and  heard  in,  the  Third  judicial  department 

i  vr=-i 

In  re  BUFFALO  ICE  CO.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Feb- 
ruary 3,  1899.)  In  the  matter  of  the  dissolu- 
tion of  the  BufPalo  Ice  (Company.  No  opinion. 
Motion  denied,  without  prejudice  to  an  appli- 
cation at  special  term.    See  55  N.  Y.  Supp.  783. 

i  BURGER,  Respondent,  v.  NEW  YORK 
^NDINCS-MACH.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division.  First  Department. 
iTebmary  10,  1899.)  Action  by  Clarence  L. 
Il^arger  against  the  New  York  Vending-Ma- 
whine  C!ompany.  J.  J.  O'Connell,  for  appellant. 
>D.  Edwards,  for  resoondent.  No  opinion.  Or- 
der ftffirmed,  with  $10  coats  and  disbursements. 
56N.Y.S.-70 


CAMERON,  Appellant  r, 
spondent.  (Supreme  Court,  j 
Fourth  Department.  Febni 
tion  by  John  Cameron  agai) 
Grath.  No  opinion.  Order 
costs  to  either  party. 

CAMPBELL,  Appellant  v. 
al..  Respondents.  (Supreme 
Division,  Fourth  Departmei 
1899.)  Action  by  Sarah  A., 
Laura  Lawrence  and  othcn 
Jennings,  as  administrator, 
Judgment  affirmed,  with  costi 

CANAVAN,  Respondent,  1 
pellant.  (Supreme  Court,  A] 
First  Department.  January  J 
by  John  J.  Canavan,  an  infi 
Hugh  O'Neill.  H.  C.  Smyth,  i 
P.  Burr,  for  respondent.  N< 
ment  affirmed,  with  costs. 


CARR,  Plaintiff,  v.  MALTB 
ants.  (Supreme  Court,  Api 
Fourth  Department  Decern b 
tion  by  Prudence  Carr  aga 
Maltby  and  another.  A  judgi 
ed  from  which  all  parties  appe 

PER  CURIAM.  It  is  pro 
the  judgment  in  the  action  ti 
Carr  is  plaintiff,  and  Maltby  an 
fendants,  as  stated  in  the  f« 
tion:  Judgment  modified  by 
from,  to  wit:  "Subject  howe 
right  to  the  possession,  rentf 
Raid  mortgaged  premises  du! 
life."  Also:  "Nevertheless,  i 
Maltby  took  said  mortgage, 
open,  visible  possession  and 
of  said  premises;  the  record  t 
said  Barnard  had  procured  hif 
inal  consideration,  although  s 
apparently  of  much  greater 
Maltby  neglected  to  inquire 
her  rights  were  in  said  premis 
therefore  considered,  and  he 
that  said  Maltby  is  charge/ 
when  he  took  said  mortgage,  < 
to  the  possession,  rents,  an 
premises  so  mortgaged  to  hie 
urallife."  Also;  "Subject  to 
said  premises,  the  same  as  ii 
other  real  property  afores.nid 
mortgage,"~-and  as  so  modifi 

CHICAGO  LUMBERING 
IGAN,  Respondent,  t.  HART 
(Supreme  Court,  Appellate 
Department.  January  18,  1 
the  Chicago  Lumbering  Comj 
against  Adam  Hartman.  N 
ment  and  order  affirmed,  wit 
cur,  except  WARD,  J.,  not  ^ 

In  re  CLARK.  (Supreme 
Division,  Second  Departme 
1899.)  In  the  matter  of  t 
Charles  C.  Clark  to  practice  a 
counselor  at  law  in  all  the  c 
of  New  York.  No  opinion. 
ed. 


TARY  UTILIZATION  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  3,  1809.)  Action  by  Louis 
Clark,  Jr.,  against  the  New  York  Sanitary 
Utilization  Company.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements,  on 
argument 

COMMERCIAL  BANK.  Respondent,  ▼. 
CATTO,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  February 
3.  1899.i  Action  by  the  Commercial  Bank 
against  Beaman  Catto.  No  opinion.  Appeals 
dismissed,  with  costs. 

In  re  CONYNGTON.    .(Supreme  Court,  Ap- 

§ellate  Division.  Second  Department.  January 
1,  1899.)  In  the  matter  of  the  application  of 
Thomas  Conyngton  for  admission  to  practice 
as  attorney  and  counselor  at  law.  No  opinion. 
Application  granted. 

CORBIT,  Respondent  t.  MANHATTAN 
RY.  CO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 10,  1899.)  Action  by  Joseph  Corbit  against 
the  Manhattan  Railway  Company  and  others. 
A.  A.  Wheat,  for  appellants.  L.  C.  Dessar,  for 
respondent.  No  opinion.  Judgment  modified 
by  reducing  the  amount  allowed  for  fee  dam- 
age to  $1,500,  by  reducing  the  amount  allowed 
for  rental  damage  to  $1,362.60,  and  by  redu- 
cing the  extra  allowance  to  $142.  As  so  modi- 
fied, judgment  affirmed,  without  costs  of  ap- 
peal to  either  party. 

COSTLOW,  Respondent,  t.  LEWIS,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Third  Department.  January  11,  1899.)  Action 
by  Rhoda  A.  Costlow  against  the  town  of  Lew- 
is. No  opinion.  Judgment  and  order  affirmed, 
with  costs. 

COX,  Respondent,  v.  FLEER,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. January  10,  1899.)  Action  by  Wil- 
liam W.  Cox  against  Frederick  W.  Fleer.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

In  re  CRISWELL.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  January  17, 
1899.)  In  the  matter  of  the  application  of  J. 
A.  Ekin  Criswell  for  admission  to  practice  as 
an  attorney  and  counselor  at  law  in  the  courts 
of  New  York.  No  opinion.  Application  grant- 
ed. ^^^ 

OEOPSEY  et  al..  Respondents,  v.  HANNE- 
MAN,  AppGllaTit,  iStijireine  Court,  Appellate 
I  »i  vision.  Second  Depwrtment.  January  17> 
1S91M  ActioB  hy  Hprmnri  W.  Cn>p?-fy  and  an- 
othyf  ii^inui^i  Louia  IJiiuiiOiiiaD.  No  opinion. 
ilueipnii'f3t  aOxrnifd.  with  costs.  S^ee  54  N.  Y. 
Svipp.  10118. 


DAKROW.  Re^pomlr^nt,  v.  BFSH,  et  fll„ 
AppRllfliits.  (Suprt'iiJ©  Court,  Apppllnte  J^iirisioni 
Foutlb   Dep^rtiJUiiit.     FebiLiiirj   o,    18!.*5J,J     Ac- 


Bush  and  others.  No  opinion.  Order  revened, 
with  $10  costs  and  disbursements,  and  the  r^ 
quests  to  find  stricken  from  the  case. 

DAVEY,  Respondent,  v.  DAVEY,  Appellant 
(Supreme  Court,  Appellate  Diyision.  Second  De- 
partment. January  31,  1899.)  Action  by  afich- 
ael  Davey  against  Andrew  Davey.  No  opinioiL 
Judgment  and  order  imanimonsly  affirmed,  with 
costs.    See  50  N.  Y.  Supp.  161. 

DAY  T.  WEEKS.  O'BRIEN.  Appellant  r. 
EARLYj  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  February  10. 
1899.)  Action  by  William  T.  Day  against  Boi- 
jamin  Weeks.  Action  by  James  J.  O'Brien, 
judgment  creditor,  against  Daniel  J.  Eariy,  Re- 
ceiver. A.  Kling,  for  appellant  O'Brien.  B. 
Tc^es,  for  respondent  Early.  No  opinion,  order 
afSrmed,  with  $10  costs  and  disborsements. 

DEAN,  Appellant,  v.  ALLEN,  Respcwdait. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. February  3,  1899.)  Action  by  WC- 
liam  G.  Dean  against  Charles  P.  Allen,  implead- 
ed, etc. 

PER  CURLLM.  The  words  "final  judgment" 
are  stricken  from  the  decision,  the  order,  and 
the  judgment,  and  the  judgment  is  sustained  ss 
an  interlocutory  judgment;  and  the  plaintiff 
has  leave  to  amend  his  complaint  within  20  dar^ 
by  striking  therefrom  the  name  of  Charles  W. 
Wagstaflf,  on  payment  of  the  costs  of  the  demar- 
rer.  with  leave  to  the  defendant  to  answer  with- 
in 20  days  from  the  service  of  the  amended  com- 
plaint, and  as  so  modified  affirmed,  without 
costs. 


In  re  DE  GROFF  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Janoarr 
17,  1899.)  In  the  matter  of  (Carles  M.  Df 
Groff  and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


DEVLIN,  Appellant,  v.  HTNMAN.  Respond 
ent.  (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  January  17,  1899.)  Action 
by  John  Devlin  against  Mary  E.  Hinman.  N ' 
opinion.  Motion  for  reargument  denied.  Mo- 
tion for  restitution  granted.  See  54  N.  Y.  Snpp. 
496. 


DEVOY  et  al..  Respondents,  y.  NEW  YORK 
CUT-FLOWER  CO..  Appellant.  (Supreai- 
Court,  Appellate  Division,  Second  Department. 
January  17.  1899.)  Action  by  Thomas  Devoj 
and  Peter  T.  Devoy  against  the  New  York  Cut- 
Flower  CJompany.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  See  50  N.  Y.  Sup?. 
590. 


DIECKEHHOFF      v.      AT.DEN,    rv'.pT 
Pourt,    Anpellnte    Divmion,    First    Dp'^^'^ 
JaDuary   m    1809.)    Actkm    hy    F       ' ' 
lioff  aijatua   Otto  AUen,     S,.'    -; 
deiut'd, 

inrjlh    V.    ROBINSON,    f Supreme    » 
Atijjf'Jkitc  Diviskm,  Finst   Dct>urtm«iit>    Fd^' 
iirj   10,   lSe9.)    Action   by  JutU  DleH  »  *^ 


ministratriz,    against    Andrew    Robinson.    No 
3pinion.    Motion  granted,  with  $10  costs  and 
dUbtiraements.    See  48  N.  Y.  Snpp.  1103. 
— 

BRIGGS,  Respondent,  t.  DBAN  et  al.,  Ap- 
penants.  (supreme  Court,  Appeilate  Division, 
First  Department  March  17,  1809.)  Action 
by  Marshall  S.  Driggs  against  Robert  J.  Dean 
and  another.  Judgment  for  plainti£F,  and  de- 
fendants appeal.  AfSrmed.  L.  E.  Warren,  for 
appellants.    John  Berry,  for  respondent. 

PER  CURIAM.    The  question  on  this  appeal 


was  presented  to  this  court  on  the^  former  a 

peal  (see  Driggs  ▼.  Dean,  2  App. 

N.  Y.  Snpp.  871),  and  decided  in  favor  of  the 


Ji 


respondent,  where  it  was  held  that,  upon  proof 
presented,  the  plaintiff  was  entitled  to  a  ver- 
ifict.  For  the  reasons  given  in  the  prevailing 
opinion  on  the  former  appeal,  this  judgment  is 
alfirmed,  with  costs. 

DUSaA.ULT,  Araellant,  v.  PRESIDENT, 
BrrC-.  OP  DELAWARE  &  H.  CANAL  CO., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  January  11,  1889.) 
Action  by  Olif  Dussault  against  the  president, 
etc.,  of  the  Delaware  &  Hudson  Canal  Com- 
pany. No  opinion.  Judgment  affirmed,  with 
costs. 

DYATT  et  al..  Appellants,  v.  KIESSEL- 
BACH  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 31,  1809.)  Action  by  Robert  Dyatt  and 
another  against  Henry  C.  Kiesselbach  and  oth- 
ers.' No  opinion.  Judgment  unanimously  af- 
firmed, with  costs. 

DYKMAN,  Appellant,  v.  KEENEY  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divl- 
Rion,  Second  Department.  February  7,  1899.) 
Action  by  William  N.  Dykman,  as  receiver,  etc., 
against  Seth  L.  Keeney  and  others.  No  opin- 
ion. Motion  for  reargument  denied.  See  47 
X.  Y.  Snpp.  352;  60  N.  Y.  Supp.  1128;  54  N. 
Y.  Supp.  1. 

EDINGER,  Appellant,  v.  NORTHWEST- 
ERN LIFE  INS.  CO.,  Respondent,  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
February  3,  1899.)  Action  by  Kattie  A.  Eding- 
er  against  The  Northwestern  Life  Insurance 
Company. '  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

EGGINTON,  Appellant,  v.  HAWKES,  Re- 
spondent. (Supreme  CJourt,  Appellate  Division, 
Fourth  Department.  February  3,  1899.)  Ac- 
tion by  Walter  Egginton  against  Thomas  G. 
Hawkes.  No  opinion.  Judgment  affirmed,  with 
costs. 

ELLIOTT.  Appellant,  v.  CARR  et  al.,  Re- 

JPondents.  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  31,  1899.)  Ac- 
tion by  Marr  B.  Elliott,  as  administratrix  of 
George  W.  Elliott,  deceased,  against  John  Carr 
atid  The  American  Transfer  Company.  No  opin- 
ion. Judgment  unanimously  affirmed,  with 
costs. 


EMPIRE  STATE  IN3. 
YORK,  AppeUant.  v.  CENt 
R.  00.  et  al..  Respondents. 
INS.  (X).  OP  NEW  YOl 
SAME,  Respondents.  LON] 
V.  SAME,  Respondents.  Li 
CO.  V.  SAME,  Respondent 
SUR.  CO.  V.  SAME,  Resp< 
FIELD  FIRE  &  MARINE  1 
Respondents.  (Supreme  Con 
sion.  Third  Department.  J 
Actions  by  the  Empire  Stai 
pany  of  New  York,  The  Coi 
Company  of  New  York,  the 
Company,  the  Lancashire  Ii 
the  Phceniz  Insurance  Compa 
field  Fire  &  Marine  Insurano 
the  Central  Vermont  Railn 
Ogdensburg  &  Lake  C!hamp] 
pany,  and  the  Ogdensburg  1 
No  opinion.  Judgment  in  e 
with  costs,  upon  the  authori 
Co.  V.  Central  Vermont  R. 
609,  46  N.  Y.  Supp.  576;  No 
cantile  Ins.  Co.  v.  Central  1 
App.  Div.  4,  40  N.  Y.  Supp. 

FEJDOWSKI,  Appellant. 
ETC.,  OF  DELAWARE  i 
Respondents.  (Supreme  Cou 
sion.  Third  Department.  Ji 
Action  by  Apolonia  FejdowE 
trix,  against  the  president,  et< 
Sc  Hudson  Canal  Company, 
der  reversed,  with  costs,  ai 
All  concur,  except  HERRK 

In  re  FERRIGAN.  (Supi 
late  Division,  First  Departmei 
1898.)  In  the  matter  of  I! 
ceased.  No  opinion.  Motioii 
ment  of  $10  costs.    See  55  N 


In    re   FISKE.    (Supreme 
Division.     Second     Departm^; 
1899.)    In  the  matter  of  the 
win  W.  Fiske  for  a  mandami 
county  canvassers  of  Westell 
No  opinion.    Order  reversed 
proceedings  remitted  to  the 
special  term  in  Westchester 
hearing,  with  costs  to  abide  i 
costs. 

FISK  et  al..  Respondents,  t 
lant.  (Supreme  Court,  Appell 
Department.  January  13,  ] 
Pliny  Fisk  and  others  agai 
N.  Aleinikoff,  for  ai^pellant 
respondents.  No  opinion.  Or 
|10  costs  and  disbursements. 

In  re  FIVE  BROTHERS: 
(Supreme  CJourt,  Appellate  D 
partment.  January  25,  189S 
of  the  application  for  the  vol 
of  the  Five  Brothers'  Shoe 
opinion.  Order  affirmed,  with 
bursements. 

FLYNN,    Respondent,   v. 
TRIG  R.  00.,  AppelUnt    (Si 


10,  1899.)  Action  by  John  Flynn  against  tne 
Nassau  Electric  Railroad  Company.  No  opin- 
ion. Judgment  and  order  unanimously  aflarmed, 
with  costs. 


In  re  FOSTER.  (Supreme  Court.  Appellate 
Division,  Second  Department.  January  10, 
1899.)  In  re  application  of  John  E.  Foster  for 
admission  to  practice  as  an  attorney  and  coun- 
selor at  law.    No  opinion.    Application  granted. 

FOSTER  V.  FOSTER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
13,  1899.)  Action  by  Amelia  F.  Foster  against 
Thomas  K.  Foster.  No  opinion.  Motion  grant- 
ed, with  $10  costs. 


FRANKLIN  NAT.  BANK  v.  MOGUL. 
MFG.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  13.  1899.) 
Action  by  Franklin  National  Bank  against  Mo- 
gul Manufacturing  Company.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 

In  re  FRENCH.  (Supreme  Court,  Appellate 
Division,  Third  Department.  January  11, 
1890.)  In  the  matter  of  John  B.  French,  an 
overseer  of  the  poor,  etc.,  against  James  S. 
Lyke,  superintendent  of  the  poor,  etc.  No  opin- 
ion. Order  'affirmed,  with  $10  costs  and  dis- 
bursements. 


FRUIT  AUCTION  CO.,  Respondent,  T. 
BBUCATO,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
13,  1899.)  Action  by  the  Fruit  Auction  Compa- 
ny against  Nellie  P.  Brucato.  T.  C.  T.  Grain, 
for  appellant.  McElhenny  &  Bennett,  for  re- 
spondent. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

GETMAN  et  al..  Respondents,  v.  DELA- 
WARE, L.  &  W.  R.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. January  18,  1899.)  Action  by  Nor- 
man Getman  and  another,  as  administrators, 
etc.,  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  All  concur, 
except  McLENNAN,  J.,  dissenting,  and 
WARD,  J.,  not  voting. 

GILROY,  Respondent,  t.  BADGER.  Appel- 
lant. (City  Court  of  New  York,  General  Term. 
March  6.  1899.)  Action  by  Thomas  F.  Gilroy 
against  Walter  S.  Badger.  From  an  order  for 
plaintiff,  defendant  appeals.    Affirmed. 

PER  CURIAM.  Order  appealed  from  affirm- 
ed, with  costs. 

GORMAN.  Respondent,  t.  STAINTHORPE 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  18, 
1899.)  Action  by  Charles  A.  Gorman  against 
Charles  A.  Stainthorpe  and  others.  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur,  ex- 
cept WARD,  J.,  not  voting. 

GRAVES  ELEVATOR~CO..  Respondent,  v. 
CALLINAN,  Appellant    (Supreme  Court,  Ap- 


i(,  loww.;    Action  Dy  tne  uraves  isievator  uom- 

Sany  against  Michael  J.  Callinan.    No  opinion. 
udgment  affirmed,  with  costs. 


GRIEBEL,  Respondent,  y.  ROCHESTER 
PRINTING  CO.,  Appellant.  (Supreme  Omn. 
Appellate  Division,  Fourth  Department  Fet- 
ruary  8,  1899.)  Action  by  Ferdinand  Griebel 
against  the  Rochester  Printing  (Company.  No 
opinion.  Motion  for  certificate  and  for  leavp 
to  appeal  to  the  court  of  appeals  denied,  with 
$10  costs. 

GRILL  T.  HILL  (WILLIAMS,  AppellaDt. 
KENY,  Sheriff,  Respondent.)  (Supreme  Coan. 
Appellate  Division,  Fourth  Department  Ft1>- 
ruary  3,  1899.)  Action  by  Frank  B.  Grijl 
against  Rowland  P.  Hill.  W.  W.  Williams,  and 
John  F.  Keny,  sheriff  of  Niagara  county.  No 
opinion.  Order  modified  so  as  to  direct  th<' 
sheriff  to  pay  the  moneys  left  in  his  hands  after 
satisfying  the  first  execution  into  court,  and  s.^ 
modified  affirmed,  without  costs  to  either  partj. 
and  without  prejudice  to  any  subsequent  prtr 
ceedings. 

In  re  HANCOCK.  In  re  CITY  GAS  CC». 
(Supreme  Court,  Appellate  Division.  First  D(^ 
partment.  January  20,  1899.)  In  the  maitpr 
of  Theodore  E.  Hancock,  attorney  general,  la 
the  matter  of  the  City  Gas  Company.  C  E.  Ly 
decker,  for  appellant  City  Gas  Co.  B.  Win 
throp,  for  respondent  T.  E.  Hancock.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dk- 
bursements. 

HARRIS,  Appellant  ▼.  DEMCBY,  R^^pocl 
ent  (Supreme  CJourt  Appellate  Divison. 
Fourth  Department.  February  3,  1899.)  Ac 
tion  by  George  H.  Harris  against  Herbert  J 
Demcey.  No  opinion.  Judgment  affirmed,  with 
costs. 

HARRIS,  Respondent  v.  TAYLOR  et  aL 
Appellants.  (Supreme  Court  Appellate  Divi 
sion.  First  Department.  January  13,  ISW^  • 
Action  by  Mary  Harris  against  Charles  H. 
Taylor  and  others.  J.  B.  Hands,  for  appellart?. 
P.  R.  Towne,  for  respondent  No  opinion.  Or- 
der reversed,  with  $10  costs  and  disbursemeuiv 
for  the  reasons  stated  in  the  opinions  on  tti 
previous  appeal,  and  motion  denied,  with  Jl" 
costs.    See  47  N.  Y.  Supp.  913. 

HAVILAND  et  al..  Appellants,  t.  RIDLEY 
et  al..  Respondents.  (Supreme  Court,  Appellaf^ 
Division,  Fourth  Department  February  o. 
1899.)  Action  by  William  W.  Haviland  an: 
another,  as  receivers,  etc.,  against  Henry  R^ 
ley  and  others  and  Thomas  Coursey.  as  assipt^ 
etc.  No  opinion.  Motion  for  leave  to  appeal  r  > 
the  court  of  appeals  denied,  with  $10  costs.  See 
55  N.  Y.  Supp.  1141. 

HAWKINS  et  al..  Respondents,  t.  BIXG- 
LER  et  al.,  Appellants.  (Supreme  Court  Ar 
pellate  Division,  Second  Department  January 
10,  1899.)  Action  by  Abiaf  N.  Hawkins  n^^. 
another,  as  trustees,  against  George  Ringier  A 
Co.  No  opinion.  Judgment  affirmed,  witt 
costs. 


XIA.TS,  Appellant,  y.  RAPLEB,  Respondent. 
Supreme  Court,  Appellate  Division,  Fourth  De- 
ai-t¥xient.  January  18,  1890.)  Action  by  Wash- 
\Ston  D.  Hays  against  Ira  A.  Raplee.  No  opin- 
>a.  Order  affirmed,  with  costs.  All  concur, 
xcept  WARD,  J.,  not  voting. 

TTE:i:.L.RIEGEL  et  al.,  Appellants,  v.  COR- 
50r^,  Respondent.  (Supreme  Court,  Appellate 
>i vision.  Fourth  Department.  January  IS, 
.H^)0.)  Action  by  Salome  Hellriegel  and  anoth- 
•r  ag^ainst  George  A.  Corson.  No  opinion. 
lu^gment  and  order  affirmed,  with  costs.  All 
:onc\ir,  except  WARD,  J.,  nqf.  voting.  See  48 
V.   Y-   Supp.  419.       

HENESSY  V.  GOLDBERG.  (Supreme 
Court,  Appellate  Division,  First  Department. 
fanuary  20,  1899.)  Action  by  Clara  A.  Henessy 
i^ninst  Kmanuel  T.  Goldberg.  No  opinion.  Mo- 
tion  granted,  with  $10  costs. 

IIEXKE  et  al..  Respondents,  v.  NEW  YORK 
EL»-  R.  CO.  et  al.,  Appellants.  (Supreme  (3ourt, 
Appellate  Division,  Siecond  Department.  Feb- 
ruary 7,  1899.)  Action  by  William  H.  Henke 
and  another  against  the  New  York  Elevated 
Railroad  Company  and  another.  No  opinion. 
Jndg-ment  affirmed,  with  costs. 

HICKMAN,  Respondent,  V.  NASSAU  ELEC- 
TRIC R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division.  Second  Department.  Feb- 
ruary 7,  1899.)  Action  by  Joanna  Hickman 
against  the  Nassau  Electric  Railroad  Company. 
No  opinion.  Motion  for  reargument  denied. 
See  56  N.  Y.  Supp.  751. 

HINCKE3L.  Respondent,  ▼.  STEVENS,  Ap- 
pellant. (Supreme  Court,  Appellate!  Division, 
Third  Department.  Januarv  It,  1899.)  Action 
by  Frederick  Hinckel  agamst  Jennie  B.  Ste- 
vens.   No   opinion.    Motion  denied. 

niRSCH,  Respondent,  v.  FEIST,  Appellant. 
(Supreme  Court,  Appellate  Term.  February  24, 
1S99.)  Action  by  Morton  L.  Hirsch  against  Si- 
mon Feist.  From  a  judgment  for  plamtiff.  de- 
fendant appeals.  Affirmed.  Nathaniel  Cohen, 
for  appellant.  George  H.  Bruce,  for  respond- 
ent. 

PER  CURI.\M.  Judgment  affirmed,  with 
costs  to  respondent. 

In  re  HODGE.  (Supreme  Court,  Appellate 
Division.  Second  Department.  January  31, 
1899.)  In  the-  matter  of  the  application  of 
Thomas  R.  Hodge  for  a  mandamus  to  the  board 
of  county  canvassers  of  Westchester  county, 
«tc.  No  opinion.  Order  reversed  on  argument, 
and  proceedings  remitted  to  the  justice  sitting 
at  special  term  in  Westchester  county  for  a  re- 
hearing, with  costs  to  abide  the  final  award  of 
costs. 

In  re  HOGGATT.  (Supreme  Ourt,  Appel- 
ate Division.  Second  Department  January  31, 
1899.)  In  the  matter  of  the  application  for 
admission  to  the  l)ar  of  Volney  T.  Hoggatt.  No 
opmion.  Application  denied.  See  53  N.  Y. 
Supp.  1106. 


HODMES,  Appellant,  ▼.  JONES,  Respondent. 
(Supreme  Court,  Appellate  Division,  Third  De- 

fartment.    January  25,  1S^9.)    Action  by  Ruth 
lolmes    against    Frank    Jones.    No    opinion. 
Judgment  affirmed,  with  costs. 

HOUGH  CASH-RECORDER  CO..  Appel- 
lant, V.  MOWRY,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
February  3  1809.)  Action  by  the  Hough  Cash- 
Recorder  Company  against  John  S.  Mowry. 
No  opinion.  Motion  denied,  with  SIO  costs. 
See  55  N.  Y.  Supp.  1141. 

HOUSE,  Respondent,  ▼.  ERIE  R.  CO..  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  February  7,  1800.)  Ac- 
tion by  Sarah  E.  House  against  the  Erie  Rail- 
road Company.  No  opinion.  Judgment  and  or- 
der unanimously  affirmed,  with  costs.  See  50  N. 
Y.  Supp.  434.  

HOUSE  V.  HOUSE.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  February 
3,  1809.)  Action  by  Hattie  E.  House  against 
Stephen  D.  House.  No  opinion.  Appeal  dis- 
missed. 

HOWELL,  Respondent,  t.  HOWELL,  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Third  Department.  January  1<,  1800.)  Action 
by  Lizzie  E.  Uowell  against  David  T.  Howell. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

In  re  HURST  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  January  10. 
1899.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  Lewis  Hurst  and  Henry  J. 
Johnson  as  executors,  etc.,  of  Henry  Johnson, 
deceased.  No  opinion.  Decree,  so  far  as  ap- 
pealed from,  affirmed,  with  $10  costs  and  dis- 
bursements, on  the  ground  that,  upon  the  evi- 
dence before  him.  the  surrogate  does  not  appear 
to  have  disregarded  the  requirements  of  section 
2730  of  the  Code  in  apportioning  the  compensa- 
tion of  the  executors. 


HURST.  Respondent,  v.  HURST,  Appellant. 
(Supreme  Court,  Appellate  Division.  Second  De- 
partment. January  17,  1809.)  Action  by  Mary 
Elizabeth  Hurst  against  Alfred  Thomas  Hurst. 
No  opinion.    Appeal  dismissed,  with  $10  costs. 

INTERNATIONAL~FobD  CO..  Appellant, 
V.  BICKERD,  Respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Janu- 
ary 25,  1899.)  Action  by  the  International  Food 
Company  against  Elizabeth  Bickerd.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


JOHNSTON,  Appellant,  v.  ROBINSON  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  13,  1899.) 
Action  by  William  Johnston  against  William  P. 
Robinson  and  another.  J.  F.  Harrison,  for  ap- 
pellant. B.  T.  Beach,  for  respondents.  No 
opinion.    Judgment  affirmed,  with  costs. 

JONB5S,  Respondent,  v.  MENKE  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.     January  20,  1899.)     Action 


S.  D.  Leyy,  for  respondent.  No  opinion.  Judg- 
ment reversed,  and  new  trial  ordered,  on  the 
authority  of  De  Klyn  t.  Simpson  (decided  Nov. 
11,  1898)  54  N.  Y.  Supp.  346;  costs  to  appel- 
lants to  abide  event 

JUDD,  Respondent,  ▼.  COOPBRSTOWN  & 
C.  V.  R.  CO.,  Appellant    (Supreme  Court,  Ap- 

?ellate  Division,  Third  Department  January 
1,  1899.)  Action  by  Mattie  C.  Judd  against 
the  Cooperstown  &  Charlotte  Valley  Railroad 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

KALFUR,  Respondent  t.  BROADWAY 
FERRY  &  M.  A.  R.  CO.,  Appellant.  (Supreme 
Ck)urt,  Appellate  Division,  Second  Department 
January  10,  1899.)  Action  by  Frederick  Kal- 
fur,  an  infant,  by  Frederick  W.  Kalfur.  his 
guardian  ad  litem,  against  the  Broadway  Ferry 
&  Metropolitan  Avenue  Railroad  Company.  No 
opinion.  Motion  for  resettlement  denied.  See 
54  N.  Y.  Supp.  503. 

KAYSER,  Appellant,  v.  KAHN,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment January  24,  1SQ9.)  Action  by  Max 
Kayser  against  Henrietta  Kahn.  No  opinion. 
Judgment  affirmed,  with  costs,  on  argument 

KAYSER,  Appellant  ▼.  KAHN,  Respondent 
(Supreme  Court,  Appellate  Dfvision,  Second  De- 
partment. January  31,  1899^  Action  by  Max 
Kayser  against  Henrietta  Kahn.  No  opinion. 
Order  resettled. 

KBLLBY.  Appellant,  ▼.  HOBY  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department  January  3,  1899.)  Ac- 
tion by  Sarah  Curran  Kelley  against  M.  J.  Hoey 
and  Charles  Reese,  individually,  and  as  executors 
and  trustees  of,  and  under,  the  will  of  John 
McGrath.  No  opinion.  If  any  alteration  of  the 
order  is  desired  in  regard  to  the  question  of 
costs,  notice  of  the  application  for  such  change 
should  be  given.    See  55  N.  Y.  Supp.  94. 

KERN,  Plaintiff,  ▼.  LEHIGH  VAL.  R.  CO., 
Defendant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  Januarv  18,  1899.) 
Action  by  John  C.  Kern,  as  administrator,  etc., 
against  the  Lehigh  Valley  Railroad  Company. 
No  opinion.  There  not  being  four  judges  quali- 
fied to  sit  in  this  case,  it  is  hereby  ordered  that 
the  appeal  be  transferred  to,  and  heard  in,  the 
Third  judicial  department. 

KEUFFBL  et  al.,  Appellants,  ▼.  WAL- 
THER,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department  January  13, 
1899.)  Action  by  William  Keuffel  and  another 
against  Bertha  H.  Walther.  A.  B.  Smith,  for 
appellants.  E.  H.  Pomeroy,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

KLASB,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second    Department.    January    10,    1899.)    Ac-  J 


aer  unanimously  affirmed,  with  costs. 


In  re  KLEIN.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  February  3,  1899.) 
In  the  matter  of  the  application  of  John  Klein, 
Jr.,  for  the  revocation  and  cancellation  of  the 
liquor  tax  certificate  of  Mathias  Horey,  api^l- 
lant    No  opinion.    Motion  denied,  without  costs. 

KNAPP.  Appellant  v.  TOWN  OF  PALA- 
TINE et  al..  Respondents.  (Supreme  Court 
Appellate  Division,  Third  Department.  Janu- 
ary 25,  1899.)  Action  by  Jose  Knapp.  as  ad- 
ministrator, etc.,  against  the  town  of  Palatine 
and  town  of  Oanajoharie.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


KOCHMAN,  Appellant  ▼.  CHASE  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Division. 
Third  Department  March  17,  1899.)  Action 
between  Lewis  Kochman  and  Isaac  W.  Chase 
and  John  L.  Chase.  Judgment  tar  defendants, 
and  plaintifT  appeals.  Reversed.  Snllivan  & 
Burke  (H.  V.  Burke,  of  counsel),  for  appellant 
L.  A.  ServisB  (L.  F.  Fish,  of  counsrf),  for  re- 
spondents. 

PER  CURIAM.  We  can  see  no  substantial 
difference  in  the  facts  now  appearing  from  what 
appeared  when  the  case  was  last  before  os.  We 
then  held  that  such  facts  required  the  submis- 
sion of  the  case  to  the  jury  (see  32  Apnu  Div. 
630,  52  N.  Y.  Supp.  740),  and  we  have  not  chan- 
ged our  views  since;  and,  for  the  reasons  there 
given,  we  again  reverse  the  judgment  and  order 
a  new  trial. 

^  KOPEJZNA,  Respondent  T.  STBINWAY  RY. 
CO.  OF  LONG  ISLaSd  CITY,  Appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment  January  31,  1899.)  Action  by  Jo- 
seph Kopejzna,  an  infant  bv  Emile  Kopejzna, 
his  guardian  ad  litem,  agamst  the  Steinway 
Railway  Company  of  Long  Idand  Ci^.  No 
opinion.  Judgment  and  oraer  unanimously  af- 
firmed, with  costs. 

LB  MANQUAIS,  Respondent  v.  CARR,  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department  January  10,  1899.)  Action 
by  Earnest  R.  Le  Manquais  against  Alfred  Carr. 
No  opinion.  Judgment  and  onier  affirmed,  with 
costs. 

LESTER.  Appellant  v.  BLOOMFIELD,  Re- 
spondent (Supreme  (Jourt  Appellate  Divisiao, 
Third  Department.  January  11,  1899.)  Action 
by  Williard  Lester,  as  administrator,  etc.,  against 
Benjamin  F.  Bloomfield.  No  opinion.  Judg- 
ment afiirmed,  with  costs. 

liUCAS,  AppeUant  T.  WE5STGHESTER 
FIRE  INS.  CO.  et  al..  Respondents.  (Supreme 
Court,  Apoellate  Division,  Fourth  Department 
February  3,  1899.)  AcUon  by  Charies  H.  Lu- 
cas against  the  Westchester  Fire  Insurance  Com- 
pany and  others.  No  opinion.  Judgment  and 
order  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event 


L.T38^,  Plaintiff,  t.  VILLAGE  OF  PHELPS, 
efendant.  (Supreme  Court,  Appellate  Diyision, 
>iix-tli  X>epartment.  February  8,  1899.)  Ac- 
>ii.  l>sr  Viola  M.  Lusk  against  the  village  of 
tielpa.  No  opinion.  Plaintiffs  exceptions  OTer- 
Jed,   and  motion  denied,  with  costs. 


r.Y>f  AN.  Aimellant,  ▼.  FRIENDS'  SOCIAL 
HflT'flRARY  CIRCLE  et  al.,  Respondents. 
Uipreme  Court,  Appellate  DiTision,  First  De- 
irtxKkeiit.  March  10,  1899.)  Action  by  Henry 
[.  I^ym&n,  as  state  commisBioner  of  excise  of 
le  city  of  New  York,  aeainst  the  Friends' Social 
.  IL.iterary'  Circle  and  Fidelity  &  Deposit  Corn- 
any  or  Aiaiyland.  From  an  order  denying 
laintifiTA  motion  for  a  retaxatlon  of  costs,  plain- 
ff  ai>peals.  Reversed.  Royal  R.  Scott,  for  ap- 
ellant.  Charles  L.  Kingsley,  for  respondents. 
PKR  CURIAM.  The  question  presented  on 
ho  appeal  from  the  order  in  this  action  is  the 
ame  as  the  question  presented  and  determined 
B  Lyman  t.  Club  (Sup.)  56  N.  Y.  Supp.  712; 
nd  for  the  reasons  there  stated  the  order  must 
)e  reversed,  and  a  new  taxation  directed  before 
:he  clerk,  'with  leave  to  either  party  to  use  upon 
laid  ne'vr  taxation  such  further  affidavits,  or 
papers  as  may  be  necessary  and  proper.  The 
:>rder  should  be  reversed,  with  $10  costs  and  dis- 
bursements*  and  the  motion  granted,  with  $10 

L?06tB. 

LYMAN  T.  MATTY.  (Supreme  Court,  Ap- 
pellate Oirislon,  Fourth  Department.  February 
3,  18©0.)  Action  by  Henry  H.  Lyman,  as  state 
oommiasioner  of  excise,  against  Frank  Matty. 
No  opinion.  Motion  denied,  with  $10  costs. 
See  B4  N.  Y.  Supp.  766. 

LYMAN,  AppeUant,  v.  UNITY  LEAGUE  & 
AMRRICAN  SURETY  CO.  OF  NEW  YORK, 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  10,  1899.)  Ac- 
lion  by  Henry  H.  Lyman,  as  state  commissioner 
of  excise  of  the  state  of  New  York,  against  the 
Unity  Leafirne  Sc  American  Surety  Company 
of  New  York.  From  an  order  denying  plaintiff's 
motion  for  a  retaxation  of  costs,  pTamtiff  ap- 
peals. Reversed.  Royal  R.  Scott,  for  appel- 
lant.    Charles  L.  Kingsley,  for  respondents. 

PEK  CTJRIAM.  The  question  presented  on 
the  aiipeal  from  the  order  in  this  action  is  the 
same  as  the  question  presented  and  determined 
in  Lyman  ▼.  Club  (Sup.)  56  N.  Y.  Supp.  712; 
and  for  the  reasons  there  stated  the  order  must 
be  reversed,  and  a  new  taxation  directed  be- 
fore the  clerk,  with  leave  to  either  party  to  use 
upon  said  new  taxation  such  further  affidavits 
or  papers  as  may  be  necessary  and  proper.  The 
order  should  be  reversed,  with  $10  costs  and 
d'tfibuTsements,  and  the  motion  granted,  with  $10 
costs. 

LYMAN,  Appellant,  v.  VENDERBOSCH, 
Respondent,  (supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  February  3,  1899.) 
Action  by  Henry  H.  Lyman,  as  state  commis- 
sioner of  excise  of  the  state  of  New  York,  s gainst 
Theodore  Venderbosch.  No  opinion.  .Judgment 
wversed,  and  a  new  trial  ordered,  with  costs  to 
the  sppellant  to  abide  the  event  i 


LYNCH,  Appellant,  t.  Li 
(Supreme  Court,  Appellate  D 
partment.  January  81, 1899J 
Lynch  against  Sophie  F.  L 
Judgment  reversed  on  arguo 
granted,  costs  to  abide  the  ei 

McCORMICK  HARVEST 
Respondent,  v.  WARFIELI 
preme  Court,  Appellate  Divid 
ment.  February  8,  1899.)  ; 
Cormick  Harvesting  Machine 
Eugene  Warfield.  r^o  opinio 
See  53  N.  Y.  Supp.  787. 

McCULLOUGH  v.  MET! 
R.  CO.  (Supreme  Court,  i 
First  Department  January 
by  Mary  K.  McCullough  agauu 
Elevated  Railroad  Company, 
payment  of  $10  costs,  motion 

McDonald,  Appellant, 
CENT.  &  H.  R.  R.  CO.,  Rest 
Court,  Appellate  Division,  Bx 
February  S,  1899.)  Action  he 
aid,  as  administrator,  etc., 
York  Central  &  Hudson  Riv 
pany.  No  opinion.  Motions 
costs.     See  55  N.  Y.  Supp.  11 

McDonnell,  Appellant 
CENT.  &  H.  R.  R.  CO.,  Reap 
Court,  Appellate  Division,  F< 
February  3,  1899.)  Action  1 
Donnell  against  the  New  Yoi  i 
son  River  Kailroad  Company, 
tions  denied,  with  $10  costs.  I 
747.  

MAGHiTON,  Respondent, 
CENT.  &  H.  R.  R.  CO.,  Ap  • 

Court    Appellate   Division,    .  I 
January  25,  1899.)    Action  b  • 

SI  ton  against  the  New  York    '. 
iver  Railroad  Company.     2*  : 
ment  and  order  atOrmed,  wit 


In  re  MAIRES.     (Suprem 
Division,     Second    Departme  I 
1899.)    In  the  matter  of  the  i  : 
uel  Evans  Maires  for  admisi  ( 
attorney  and  counselor  at  la^ 
of  the  state  of  New  York.    N< 
tion  granted. 

MALTBY,  Plaintiflf,  v.  CA 

ants.      (Supreme     Court,     A  i 

Fourth  Department.     Decern  i 

tion  by  Jerome  B.  Maltby  age  i 

and   others.    A   judgment   w  i 
which    plaintiff    and    defenc 
Modified. 

PER  CURIAM.    In  the  ac 
by  is  plaintiff,  and  Prudenc 

defendants,  it  is  proposed  to  i 

the  judgment  as  follows:    Ju  : 

striking  therefrom,  to  wit:    **  : 

of  the  defendant  Prudence  i  . 

sion,  rents,  and  profits  of  1  i 

premises  during  her  natural  li  ! 
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the  death  of  said  Prudence  Carr,  and  after  her 
said  right  of  possession  and  her  rights  to  the 
rents  and  profits  of  said  premises  have  terminat- 
ed." AJso:  "Except  the  said  Prudence  Carr,  so 
far  as  her  rights  to  the  possession,  rents,  and 
profits  of  said  real  estate  during  her  natural  life, 
as  set  out  aforesaid,  are  concerned,  which  are 
hereby  adjudged  to  he  paramount  to  said  mort- 
gage/' Also:  "And  it  is  further  adjudged  that 
the  defendant  Prudence  Garr  have  the  posses- 
sion of  the  said  premises  described  in  the  said 
complaint,  and  hereinafter  described,  and  the 
rents,  issues,  and  profits  of  the  said  premises 
for  and  during  her  natural  life,*'— and  aa  so 
modified  affirmed. 

In  re  MATHEWS  et  al.  (Supreme  Court, 
Appellate  Division,  Third  Department.  January 
17,  1899.)  In  the  matter  of  William  C.  Math- 
ews and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

MATTERN,  Appellant,  v.  MANSON  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  20,  1899.)  Ac- 
tion by  Sophia  L.  Mattem  against  May  G.  Man- 
son  and  others.  D.  B.  Luclcey,  for  appellant. 
J.  B.  Gleason,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 

MECHANICS'  NAT.  BANK,  Respondent,  v. 
CRAWFORD,  Appellant.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  January  13, 
1899.)  Action  by  the  Mechanics'  National  Bank 
against  George  Crawford.  C.  Strauss,  for  ap- 
pellant. E.  J.  Kremer,  for  respondent.  No 
opinion.  Order  affirmed,  with  |10  costs  and  dis- 
bursements. 

MERRIAM,  Respondent,  y.  MERRIAM,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  January  13,  1899.)  Action 
by  Adelaide  M.  Merriam  against  John  W.  Mer- 
riam.  A.  Ely,  for  appellant  A.  H.  Hummel, 
for  respondent.  No  ooinion.  Order  affirmed, 
with  |iO  costs  and  disbursements. 

METCALP  et  al.  v."m6sES  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  20,  1899.)  Action  by  Manton  B.  Met- 
calf  and  others  against  Morris  Moses  and  others^ 
No  opinion.  Motions  denied,  wil^  SIO  costs. 
See  55  N.  Y,  Supp.  179. 

MILLER,  Respondent,  y.  ERIE  R.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  January  17,  1899.)  Ac- 
tion by  George  A.  Miller  against  the  Erie  Rail- 
road Company.  No  opinion.  Motion  for  re- 
argument  denied.    See  54  N.  Y.  Supp.  G06b 

MILLER,  Respondent,  v.  BRIE  R.  Co.,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  February  7,  1899.)  Action 
by  George  A.  Miller  agaist  the  Erie  Railroad 
Company.  No  opinion.  Motion  for  leave  to 
appeal  to  the  court  of  appeals  denied.  Proceed- 
ings on  the  part  of  the  respondent  stayed  20 
days  from  the  date  of  this  decision.  See  51  N 
Y.  Snpp.  606. 


MONTGOMERY,  Appeflant,  y.  BARR  et  t! 
Kespondents.  (Supreme  Court.  Appellate  JJiv 
sion.  Fourth  Department  February  3,  181ia 
Action  by  Benjamm  C.  Montgomery  agaim 
Joseph  A.  Barr  and  another.  No  opinion.  Jt^ 
ment  of  the  county  court  affirmed,  with  cose 

MOORE  <rt  al.,  Appellants,  v.  BAKER,  P^ 
^ondent.  (Supreme  Court,  AppeUate  EWvi-i -; 
Third  Department  January  11.  1899.)  Actpi 
^  Robert  H.  Moore  and  others  against  Julia  I 
Baker.  No  opinion.  Judgment  affirmed,  isi: 
costs. 

n^T9?J?^^^?^'*  Respondent  r.  MORf 
HOUSE  et  al..  Appellants.  (Supreme  Oair 
iJ^P^JSiSv^'^i®*®"*  ^^'^^^  Department  Januar 
17,  1899.)  Action  by  William  H.  Moreboii« 
agamst  Frank  H.  Morehouse,  as  executor,  aa 
Zj^  «  ^^  opinion.  Motion  granted.  See  5 
N.  Y.  Supp.  727. 


MORGAN  et  al..  Respondents,  y.  GRIDLEl 
et  al..  Appellants.  (Supreme  Court  Appella: 
P«J2f\°°'A  ?'.*^°^&  Department  February  Z 
1899.)  Action  by  Morgan  &  Wright  again.* 
Francis  W.  Gridley  and  others.  Xo  o^ni-'^ 
Judgment  and  order  affirmed,  with  costs. 

MORSE,  Respondent,  v.  PEASE  et  nx.,  Ap 
peUants.  (Supreme  Court,  Appellate  I>ivisioD 
houTth  Department.  February  3,  1899.)  Ac 
tion  by  John  P.  Morse,  as  receiver,  again? 
Joseph  Pease  and  Mary  Pease,  his  wife.  N- 
opinion.  Judgment  affirmed,  with  costs.'  Al 
concur,  except   ADAMS,  J.,  not  voting. 

MOWBRAY,  Respondent  v.  BROOKX.T> 
HEIGHTS  R.  TO..  Appellant  (Su^^me  Co^ 
Appellate  Division,  Second  Department.  Jaa 
uary  10,  1899.)  Action  by  Andrew  Mowbnn 
wrainst  the  Brooklyn  Heights  Railroad  Companv 
MO  opinion.  Order  modified  so  as  to  require 
as  a  condition  for  a  new  trial,  that  the  respood 
ent  within  20  days  pay  the  appellant  the  co«t> 
and  disbursements  of  the  trial  already  had,  ani 
as  modified,  affirmed,  without  costs  of  this  ao 
peal  to  either  party. 


j^  ^9Sl®iFv^3i2i?®°^»  ^-  GENESEE  mON 
&  BRASS  WORKS  et  al.,  Appellants.  (.Su- 
preme Court,  Appellate  Division,  Fourth  De- 
parfanent.  February  3,  1899.)  Action  by  Anoa 
E.  Munson  against  the  Genesee  Iron  &  Brass 
^^^''^^-^^^^^  others.  No  camion.  Motion  denied, 
with  $10  costs.    See  56  N.  Y.  Supp.  139. 

rJ^.  .re  MYERS.  (Supreme  Court,  Appellate 
Division,  First  Department  January  13,  1^*0  \ 
In  the  matter  of  Bertha  K.  Biyera.  E.  W 
Hatch,  for  appellant  B.  J.  Myers,  for  respond- 
^^^:  .r?  oP""on-  Order  affirmed,  with  SIO  costs 
and  disbursements.    See  55  N.  Y.  Supp.  l«. 

MYERS,  Appellant,  y.  BUELL  et  aL.  Re- 
spondente.  (Supreme  Court  Appellate  Division. 
Fourth  Department  January  18,  1899.)  Ac- 
tion by  Jacob  H.  Myers  against  G^eorge  C.  Buell 
and  others.  No  opinion.  Order  affirmed,  with 
costs.  AU  concur,  except  WARD,  J.,  not  vot- 
ing. 
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KTLES,  Appellant,  t.  NEW  YORK  CENT. 
<&  H.  R.  R,  CO.,  Respondent.  (Supreme  Court, 
Appellate  DlTision,  Fourth  Department.  Feb- 
ruary 3,  1899.)  Action  by  Adaline  Niles,  as 
administratrix,  etc.,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  No 
opinion.  Motion  denied.  See  65  N.  Y.  Snpp. 
1144.  

NOLAN,  Appellant,  v.  NOLAN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  January  10,  1899.)  Ac- 
tion by  Clara  E.  Nolan  against  Catherine  F.  L. 
Nolan  and  others.  No  opinion.  Motion  for  re- 
argnment  denied.  Section  953  of  the  Code  of 
Ciril  Procedure  has  no  reference  to  records  of 
the  character  here  under  consideration.  It  re- 
lates only  to  records  or  other  judicial  proceed- 
ings of  courts  of  foreign  countries.  See  54  N. 
Y.   Snpp.  1>75.  

NUSBAUMER,  Reroondent,  v.  JACKSON, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  February  3,  1899.)  Ac- 
tion by  John  Nusbaumer  a^inst  Samuel  Jack- 
son* impleaded,  etc.  No  opmion.  Order  affirm- 
ed, with  $10  costs  and  disbursements. 

O'BRIEN,  AppeUant,  v.  CHEMNITZ  CO., 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Ftrjt  Department.  January  13,  1899.) 
Action  by  William  O'Brien  against  Chemnitz 
Company.  J.  Josephson.  for  appellant.  A. 
Brooch,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


O'CLAIR  V.  HALE.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  January  17^ 
1899.)  Action  by  Peter  O'CUair  against  Led- 
yard  F.  Hale,  as  receiver,  etc.  No  opinion.  Mo- 
tion denied.    See  54  N.  Y.  Snpp.  38S. 

O'HORO,  Respondent,  v.  KELSEY,  Appel- 
lant. (Supreme  Court,  Appellate  DiTUion, 
Fourth  Department.  January  18,  18990i  Ac- 
tion by  James  0*Horo  against  James  E.  Kelsey. 
No  opinion.  Interlocutory  judgment  affirmed, 
with  costs,  with  leave  to  the  defendant  to  vrith- 
draw  his  demurrer  and  answer  upon  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal. 
AU   concur,  except  WARD,  J.,  not  voting. 

O'SHAUGHNESSY,  Appellant,  v.  WESTER- 
OREN  et  al..  Respondents.  (Supreme  Ckmrt, 
Appellate  Division,  Fust  Department.  January 
20»  1890.)  Action  by  Patrick  O'Shanghnessv 
against  Morits  F.  Westergren  and  others.  Q. 
D.  Lamb,  for  appellant.  H.  O.  Smyht,  for  re- 
spondents. No  opinion.  Judgment  affirmed, 
with  costs. 

0*SHEA,  Appellant,  v.  UNION  FERRY  CO., 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  13.  1899.)  Ac- 
tion by  Timothv  O'Shea  against  Union  Ferry 
Company.  B.  T.  Lovatt,  for  appellant.  W.  A. 
Jenner,  fbr  respondent.  No  opuuon.  Judgment 
affirmed,  with  costs. 

OTTO   V.    McCaffrey    et   al.     (Supreme 
i    CoQTt,  Appelate   Division,    First   Department. 


JanuatT  13,  1899.)  Action  b 
Cathenne  T.  McCaffrey  an 
ion.  Upon  payment  of  $1( 
nied.  In  order  to  give  appel 
to  move  in  court  below  for  i 

PEAKE,  Appellant,  v.  a 
ent.  (Supreme  Court,  Aopell 
Department.  January  25, 
Asa  B.  Peake  against  Nell 
opinion.  Judgment  affirmed 
52  N.  Y.  Supp.  1147. 

PEARSON,  Respondent,  v. 
Appellants.  (Supreme  Court,  i 
First  Department.  January 
by  Frederick  S.  Pearson  a^al 
rell,  impleaded.  W.  £.  Balla 
H.  A.  Taylor,  for  respondent; 
der  affirmed,  with  $10  costs  i 

PEOPLE,  Respondents,  v. 
pellant.  (Supreme  Court,  A 
Fourth  Department.  Januarj 
ceeding  by  the  people  of  the  s 
against  Joseph  Mathews.  N 
ment  modified  by  striking  oal 
imprisonment  in  case  the  defc 
the  fine,  and,  as  thus  modified 
ed.  Judgment  to  be  entered  i 
Oneida  county  court,  pursuani 
the  Code  of  Criininal  Proce 
except  WARD,  J.,  not  voting 


PEOPLE,  Appellants,  v.  M 
ent  (Supreme  Court.  Appellal 
Department.  February  3,  18i) 
the  people  of  the  state  of  New 
liam  P.  Miller.  No  opinion, 
der  affirmed,  with  costs. 

PEOPLE,  Respondents,  v. 
pellant.  (Supreme  Court,  A 
Fourth  Department.  Januar, 
ceeding  by  the  peoole  of  the  i 
against  Jacob  Mueller. 

PER  CURIAM.    Judgment 
ified  by  striking  therefrom  t 
default  of  the  payment  there<  ! 
to  the  Erie  county  penitentic  ; 
until  such  fine  shall  be  paid,    i 
day's  imprisonment  for  each  ) 
imposed  as  a  fine,"  and,  as  so 
affirmed.    The  judgment  to  I 
tified  to  the  supreme  court  oi   '. 
suant  to  section  547  of  the 
Procedure.    All  concur,  exce 
voting. 

PEOPLE,  Respondents,  v. 
lant.     (Supreme  Court,  Appe    i 
ond  Department.    February  ' 
ing  by  the  people  of  the  si    I 
against  Christian  Muller.     N 
dismissed  on  argument. 

PEOPLE,  Respondents,  v    I 
lant.    (Supreme  Court,  Appe 
ond  Department.    January  2 
ing  by  the  people  of  the  si 
agfdnst  Thomas  Reilly.    No 
reversed  on  argument,  and  t    i 
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PBOPLB.  Respondents,  t.  SHAW,  Appellant. 
(Sapreme  Court,  Appellate  Diyision,  IWrd  De- 
partment. January  11,  1899.)  Proceeding  by 
the  people  of  the  state  of  New  York  against 
William  R.  Shaw.  No  opinion.  Judgment  of 
conviction  affirmed. 

PEOPLE  ez  rel.  DB  GRAUW,  Respondents, 
V.  OOLER,  Appellant.  (Supreme  Ck)urt,  Appel- 
!ftiSrv?*Tj8i®°»  Second  Department  January  31, 
^?^T^  Proceeding  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Aaron  A.  De 
Grauw,  against  Bird  S.  Coler,  as  comptroller  of 
the  city  of  New  York.  No  opinion.  Appeal  dis- 
missed by  consent. 

iri;??Efe^«®^  ^h  DBMPSEY,  Appellants,  t. 
KELLER,  Respondent.  (Supreme  C3ourt,  Appel- 
l^^^P^^®*^"^*  *^*rst  Department.  February  10, 
1899.)  Proceeding  by  the  people  of  the  state  of 
New  York,  on  the  relation  of  John  J.  Dempsey, 
against  John  W.  Keller,  commissioner,  etc  J. 
H.  Banton,  for  appellant.  T.  (}onnoly,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costs,  without  prejudice  to  a  new  application,  on 
payment  of  costs,  in  which  the  applicant  shall 
set  forth  the  civil  service  rules  in  force  at  the 
time  of  his  appointment  with  regard  to  the  pro- 
bationary period. 

PEOPLE  ex  rel.  ECKERSON  et  al.  y.  ZUN- 
DEL  et  al.  (four  caaes).  (Supreme  CJourt,  Ap- 
?£"5t?..S*^S*<^"»  ^«^o"^  Department  January 
17,  18990  Proceeding  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  J.  Esler  Bcker- 
son  and  others,  against  Charles  H.  Zundel  and 
others,  assessors  and  trustees,  etc  No  opinion. 
Motion  to  resettle  order  denied,  and  order  di- 
rected to  stand  as  originally  signed.  No  costs 
to  either  party.    See  55  N.  Y.  Supp.  1145. 

PEOPLE  ex  rel."ECKERSON  et  al.,  Re- 
spondents, v.  ZUNDEL  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  10.  1899.)  Proceeding  by 
the  people  of  the  state  of  New  York,  on  the  re- 
lation of  J.  Bsler  Bckerson  and  others,  against 
Charles  H.  Zundel  and  others.  No  opinion. 
Motion  to  open  default  granted,  and  heanng  on 
original  apphcation  set  down  for  the  third  Mon- 
day of  January,  instant    See  55  N.  Y.  Sui^. 

T  ^?J*^?  ®?  ^^'  FORD,  Appellants,  v.  GIL- 
LETTE et,al.j  Respondents.  (Supreme  Court 
f*P^"S^.^'^"*'^  1%***'^J^«P*rtment  January 
1<,  1899.)  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relaHon  of  William 
T.  Ford,  against  George  L.  Gillette  and  others, 
assessors  of  the  town  of  Clifton  Park,  Saratoga 
county.    No  opinion.    Order  affirmed. 
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LE^F^?«?  'SJ-  FORD  Appellants,  v.  GIL- 
LBTTE  et  al.,  Respondents.  (Supreme  Court 
n^?^i\^^?o£'7'^''  Third  Deoartment  Janu- 
^^y'''*}^'^')  Proceeding  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  WUliam  T. 
Ford,  against  George  L.  Gillette  and  others, 
assessors  of  the  town  of  Clifton  Park,  SaratoS 
county.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 


^j^^  «  rel.  JOYCE,  Appellant  t.  Vi 
iVfr  iSi  .^'Pondent  (Supreme  C^ourt  An 
^^^fi^^r^'  ^^^^  Department  Feto 
I;  i^-L^oceeding  by  the  people  of  the  sti 
JL^iSf  n^^^^^^^  ft®  relation  of  John  J.  Jot 
?^'°f  ^^'*f]?.  ®-  X^  Wart.  No  opinion.  M 
tion  to  resettle  order  granted.  See  55  N. 
oupp.  522. 

T  ^wnfT^^*\  rel.  KAR^SBN,  Responds 
J^ii^^rJ-  • '•  -^PR^l^t.  (Supreme  Conrt  A 
?t"i«L??'''S^^^'  ^^^  Department  Janar 
ly  v^'V  Proceeding  by  the  people  of  the  su 
of  New  York,  on  the  relation  of  Adolphns  I 
Karelsen,  against  P.  Joseph  Scully,  as  d 
AnS.?'^-^^.  ^'S^  of  New  York.  No  ojaiik. 
Appeal  dismissed,  without  costs.  ^^ 

nATTOv^T,^^  "^h  KARLEN,  Appenant 
?o^*PSl  .^^sPon^.ent.  (Supreme  (5ourt  4 
?l  ?aMi?*^rS?°'  /*"J  Department  JanoS 
iy'iiSrv  V**«€ding  by  the  people  of  the  sti 
of  New  York  on  the  relation  of  Alfred  T.  Ka 
len  against  William  Dalton  as  commissioa^ 
etc.  L.  L.  Kellogg,  for  appellant  T.  ConiHsl 
for  respondent  No  opinion.  Proceedings  £ 
firmed,  with  costs.  '^^^^^s* 

nnn§S^^Tl?/r^;.JPY^O^^  CLEARING 
H(>USE  BLDG.  CO..  Appellant,  v.  BARKE 

niioL*^^!^??^-  ftnpreme  Court,  AppeRsi 
Division,  First  Department  Januar?  13;  1S<«^ 
Proceedmg  by  the  people  of  the  state  of  Ne 

nv5,^o'-°«  .,!..'^^*^^°  °'  ^^  New  York  Clesrh! 
House  Bmldmg  (Company  against  Edward  1 
T*(?*Ti?°^  ^i^®"-  6-  Willcox,  for  appellan 
J.  M.  Ward,  for  respondents.  No  opinion!  (h 
der  affirmed,  with  costs,  on  the  authoritv  .1 
I'eople  V.  Barker,  31  App.  Div.  316,  51  N.  i 
Supp.  1102,  53  N.  Y.  Suw).  HU. 

^PEOPLE  ex  reL  ROBERTSON  ▼  "ROARl 
OF  SUP-RS  OF  WASHINGTON  ^CO^^I 
(Supreme  Court  Appellate  Division,  Third  Ik 
partment  January  17,  1899.)  Priceeding  b 
the  people  of  the  state  of  New  York,  on  the  n 
lation  of  James  W.  Robertson,  against  the  boan 
of  suneryisors  of  Washington  county.  Ko  opi2 
ion.    Motion  to  discontinue  granted. 

i-?*®^?^*  Reapondent  ▼.  ROBERTS.  Arpei 
#?^^i!^?P'^'^  ^"^  .  Appellate  DiviUoa 
^^°^  Department  February  3,  1889.)  M 
!S?  ^l  ^apoleon  Pernr  against  Garrett  Rcb 
Z^U  ^^  ^^^^IP^\  Judgment  of  the  coimq 
court  and  of  the  justice's  court  afBrmed.  v^d 
costs.  All  concur,  except  FOLLETT,  J  ml 
Toting.  w.,  uvi 

PETRIB,   Respondent  ▼.  ENOS,    Appellant 
(Supreme  Cfourt,  Appellate  Division,  FoSrthDJ 


partment  February  3,  1899.)  Action  by  Jama 
Petrie  against  William  H.  fenos,  as  SelS  S 
Oswejro  county.  No  opinion,  iudgment  i5- 
firmed,  with  costs. 

PLUEMACHER,  Respondent,  t.  BATAILLE 
et  aL,  Appellants.  (Supreme  CJoupt  Appellatt 
Term.  January  23,  1899.)  Action  by  (Sarl« 
Pluemacher  a^inst  Achille  BataiUe  and  anoS 
er.    From  a  judgment  for  plamtiff,  defendasti 
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ippeal.     Modified.    Gideon  J.  Tacker,  for  appd- 
ADts.      Sidney  JT.  Coweiit  for  respondent. 

P£:R    curiam.      The    itenui    for    adjusting 
iocluB,  $35;    for  hauling  machinery,  $6;   for  de- 
!^ traction  of  severed  punch.  $3;   and  for  renting 
tbree  punching  machineB,  $10,~-were  improperly 
allo^eed.    Hie  eyidence  shows  that  the  agree- 
ment ^pv^ith  respect  to  the  locks  was  not  perform- 
ed* and  the  other  items  were  either  without  sup- 
port npon  the  proofs,  or  not  within  the  scope  of 
tbe    action,  which  was  broufl^t  to  recover  for 
w^ork,    labor,  and  services.    With  these   excep- 
tions,  however,  we  are  not  inclined  to  interfere 
ivitlfc  the  finding  of  the  court  below.    There  was 
a    serious  conflict  of  evidence,  which  has  been 
determined  in  favor  of  the  plaintiff,  and  we  can- 
not say  that  there  was  no  reasonable  basis  for  its 
support.    The  judgment  must  therefore  be  modi- 
fied by  deducting  Uieref  rom  the  items  above  men- 
tioned, aggregating  the  sum  of  S54.  and  as  so 
modified  affirmed,  without  costs.    Judgment  mod- 
ified  by  deducting  therefrom  the  sum  of  $54, 
and  as  so  modified  affirmed,  without  costs. 

POTTER  V.  POTTER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Janua^lS, 
18119.)  Action  by  Maiy  P.  Potter  against  Dan- 
iel C.  Potter.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  costs.  See  65  N.  Y. 
Sapp.  1146. 

PROLE  et  al..  Respondents,  ▼.  LOWE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Foarth  Department.  February  8,  1809.)  Ac- 
tion by  George  Prole  and  another  against  George 
P.  Lowe,  r^o  opinion.  Judgment  affirmed, 
with  costs. 

PURPURA  et  al.  v.  PETERS  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
January  13,  1800.)  Action  by  Luigi  Purpura 
and  others  against  William  R.  Peters  and  others. 
No  opinion.    Motion  granted,  with  $10  costs. 

RAUPP,  AppeUant,  v.  McLAUGHLIN,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  January  20,  1800.)  Action 
by  Michael  Raupp  against  John  McLaughlin. 
W.  Goldsticker,  for  appellant.  J.  L.  Gadwala- 
der,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs. 


RAYMOND,  Respondent,  v.  SHOOK,  Appel- 
lant. (Supreme  Court,  Appellate  Division.  First 
Department.  February  10,  1800.)  Action  by 
'  Sarah  E.  Raymond,  as  executrix  against  Sher- 
idan Shook.  D.  Gerber,  for  appellant.  F.  E. 
Anderson,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

RICHARDSON,  Respondent,  v.  TUOHEY, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  18,  1800.)  Ac- 
tion by  Wuliam  Richardson  against  Patrick  H. 
Tuohey,  sheriff,  etc.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

I  RIKER,  Respondent,  v.  HERLYN  et  al.,  Ap- 
^  pellanti.  (Supreme  Court,  Appellate  Division, 
f    Second  Department.     January  17,  1800.)     Ac- 


tion by  Nathan  W.  Rikei 
Herlyn  and  others.  No  <« 
order  affirmed,  with  costs* 

RYDER,  Plaintiff,  v.  B 
CO.,  Defendant.  (Supreme 
vision,  Second  Department. 
Action  by  Stephen  Ryder  i 
Elevated  Railroad  Companl 
plication  granted  on  defends 
paying  the  plaintiff  $10  cosi 
and  delivering  to  him  a  stifi 
at  his  election,  withdraw  ( 
court  of  appeals,  without  ci 
ure  to  comply  with  these 
tion  denied. 

RYDER,  Plaintiff,  v.  Bl 
CO.,  Defendant.  (Supreme 
vision.  Second  Department. 
Action  by  Stephen  Ryder  a 
Elevated  Railroad  Company 
tice  must  be  given  of  this 

ROBINSON,  Appellant,^ 
&    C.    FERRY    CO.,    Res 

Court,  Appellate  Division,  J 
February  3,  1800.)    Action 
inson  against  the  SummervU 
ry  Company.    No  opinion.    < 

flO   costs   and   disbursemei 
upp.  1113. 

In  re  ROGERS  et  al.  (ti^ 
Court,  Appellate  Division,  ; 
January  10,  1800.)  In  th< 
counting  of  Thomas  Rogers 
well,  as  trustees  under  the 
ment  of  Jason  Rogers,  de( 
Motion  for  reargument,  or 
vious  decision  of  this  cou 
costs.    See  53  N.  Y.  Supp. 


In  re  RUTLEDGE.  (Su 
late  Division,  Fourth  Dcpai 
1800.)  In  the  matter  of  th< 
etc..  of  Harriet  Rutledge  a 
Walter  Heard,  deceased,  j 
of  the  surrogate's  court  afi 
favor  of  Helen  M.  Collier, 
in  favor  of  E.  M.  Morse, 
estate.  Also,  order  of  Janu 
ed,  with  $10  costs  and  dii 
out  of  the  estate.    See  51  ] 


RU  TON  V.  BVERITT. 

pellate  Division,  First  Depa 
1890.)  Action  by  Charles 
John  N.  Everitt.  No  opin 
with  $10  costs.    See  54  N. 

SAYER.  Respondent,  v. 
(Supreme  Court,  Appellate 
partment.  January  3L  181! 
ert  A.  Sayer  against  Ijewis 
ion.  Judgment  and  order  i 
with  costs. 

SCniFFER  et  al.,  App€ 
BACH   et   al.,    Responden 
Appellate   Division,    First 
1(),  1800.)    Action  by  Hen 
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other  agftinst  Edward  Lanterbach  and  others. 
From  a  judgmeDt  dismissing  the  complaint  on  re- 
port of  a  referee,  and  an  order  granting  an  ex- 
tra allowance,  plaintiffs  appeal.  Reversed.  Sam- 
uel Untermeyer,  for  appellants.  John  B.  Par- 
sons, for  respondents. 

O'BRIEN,  J.  Hiis  action  was  brought  by  sur- 
Tiving  partners  to  compel  specific  performance  of 
agreements  by  which  the  beneficiaries  of  the 
will  of  Isaias  Meyer  were  to  convey  their  inter- 
-ests  in  the  partnership  of  Pelgram  &  Meyer.  The 
surviving  partners,  the  Schiffers,  based  their 
•claim  upon  an  alleged  agreement  by  which  said 
interests  were  to  be  conveyed  for  the  sura  of 
$585,000,  or,  failing  in  that,  on  the  original  part- 
nership agreement,  by  which,  according  to  the 
estimate  presented,  the  interests  were  to  be  con- 
veyed for  the  sum  of  $009,000.  The  action  has 
already  been  before  this  court,  on  a  former  ap- 
peal (7  App.  Div.  223,  40  N.  Y.  Supp.  40),  and  a 
new  trial  was  then  ordered  for  the  reason  that 
the  trial  judge,  in  dismissinje  the  complaint  on 
the  ground  that  the  $585,000  agreement  was  of 
no  effect,  refused  to  consider  the  plaintiff's  rights 
under  the  original  partnership  agreement.  This 
court  held,  as  did  the  trial  pudge,  that  the 
$5^,000  agreement  should  receive  no  considera- 
tion, and  in  the  opinion  set  forth  the  leading 
facta  involved,  but  stated  that  the  plaintiff  should 
have  been  allowed  to  prove  his  claim,  if  possible, 
tinder  the  prior  agreement.  The  referee  has  also 
discarde<l  the  $585,000  agreement,  after  receiv- 
ing evidence  in  regard  to  it,  for  the  same  rea- 
sons as  on  the  previous  trial,  namely,  that  it 
was  not  executed  or  delivered  "as  a  consum- 
mated and  effectual  instrument";  and  we  find 
no  cause  to  change  the  decision,  the  pleadings 
and  proof  here  submitted  being  almost  identical 
with  those  previously  presented.  The  other 
branch  of  the  case— that  relating  to  the  rights 
of  the  parties  under  the  first  agreement— in- 
volves the  same  facts  brought  before  the  referee 
and  determined  by  him  in  an  action  by  the  ex- 
ecutors of  Isaias  Meyer  tried  at  the  same  time, 
in  which  an  appeal  is  also  taken  by  the  surviving 
.partners.  56  N.  Y.  Supp.  674.  The  issues  aris- 
ing on  the  subject  of  the  prior  partnership  agree- 
ment will  therefore  be  considered  in  the  disposi- 
tion of  the  executors*  action.  For  the  reasons 
therein  given,  we  think  the  judgment  and  order 
should  1^  reversed,  with  costs  to  appellants  to 
abide  the  event.    All  concur. 

SCHMBNGER,  Respondent,  v.  NEW  YORK 
EL.  R.  OO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Febru- 
ary 7,  1899.)  Action  by  John  P.  Schmenger 
against  the  New  York  Elevated  Railroad  Com- 
pany and  another.  No  opinion.  Judgment  af- 
Urmed,  with  costs. 

SCHMITT,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
Februaiy  5,  1899.)  Action  by  Leopold  Schmitt 
against  The  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Order  affirm- 
•ed,  with  costs. 

SCHNBE,  Respondent,  ▼.  PEOPLE'S 
BUILDING,  iOAN  &  SAVINGS  ASS'N,  Ap- 


pellant. (Supreme  Court.  AppeOate  TCvisgi 
Fourth  Department.  February  3,  1899.)  Ac» 
by  Lizzie  Schnee  against  the  Pet^le's  BuBdi^ 
Loan  &  Savings  Association.  No  opinion.  Jai 
ment  affirmed,  with  costs.  ] 

SCHREYER,  Respondent,  ▼.  SAUNT)ER5  i 
al..  Appellants.  (Supreme  Court,  Appellate  hr< 
BioUj  Seooud  Department.  February  7,  l>?r-< 
Action  by  John  Schreyer  against  Tbori/tiiJ 
Saunders  and  others.  No  opinion.  Judgmes:  d 
firmed,  with  costs. 


SEARLS,  Respondent,  v.  CLARK  et  sL  X\ 
pellants.  (Supreme  Court,  Appellate  Divi-.. 
Fourth  Department.  February  3,  1S99.)  A  ij 
by  Henry  Searls  against  Aaron  P.  Clark  •:! 
others,  as  executors,  etc.  No  opinion.  Ju'-j 
ment  reversed,  and  a  new  trial  ordered,  ^.i 
costs  to  the  appellants  to  abide  the  event. 


SEELBACH  et  al.,  AppeUants,  v.  BECKKl 
et  al..  Respondents.  (Supreme  Court,  AppelM 
Division,  Fourth  Department.  January  li 
1899.)  Action  by  Rudolph  Seelbach  and  otb-s 
against  Louis  W.  Becker  and  others.  No  u;»:3 
ion.    Judgment  affirmed,  with  costs. 

SEXSMITH,  Appellant,  v.  MILLS,  Re^^v] 
ent.  (Supreme  Court,  Appellate  Division,  Focri 
Department.  February  3,  1899.)  Action  ! 
Thomas  Sexsmith  against  Henry  H.  Mill«.  N 
opinion.  Order  reversed,  with  $10  costs  and  d.' 
bursements,  and  motion  denied,  with  $10  ci>«*a 
See  55  N.  Y.  Supp.  1U8. 

SHANNON,  Appellant  v.  CANADA  ATL 
RY.  CO.,  Respondent.  (Supreme  Coujt.  App- 
late  Division,  Third  Department.  Januaiy  ^'^ 
1899.)  Action  by  Catherine  Shannon,  as  adrin 
istratrix,  etc.,  against  the  Canada  Atlantic  Ri.! 
way  Company.  No  opinion.  Judgment  ani  nr 
der  affirmed,  with  costs.  All  concur,  creep; 
PUTNAM,  J.,  dissenting. 

SIEGMAN,  Appellant,  r.  BROOKLTN 
JOCKEY  CLUB,  Respondent  (Supreme  Coir. 
Appellate  Division,  Second  Department  Jar 
uary  17,  1899.)  Action  by  Elizabeth  B.  SiesM; 
against  the  Brooklyn  Jockey  Club.  No  opiaic^ 
Judgment  affirmed,  with  costs. 


SOMMER,  Respondent  v.  ADLER  et  i!>. 
Appellants.  (City  Court  of  New  York,  Gencri 
Term.  March  6.  1899.)  Action  by  Rmiolrb 
Sommer  against  Alfred  Adler  and  others.  From 
a  judgment  for  plaintiff,  and  an  order  denjiBc 
new  trial,  defendants  appeal.  Reversed.  Hosdlv. 
Lauterbach  &  Johnson,  for  appellants.  AbraJ]!::' 
A.  Joseph,  for  respondent 

SCHUCHMAN,  J,  The  material  questiwi? 
raised  on  this  appeal  were  involved  in  the  appt^ 
of  a  similar  action  between  the  same  parties  :a 
the  supreme  court.  In  that  action  (Sommer  ^ 
Adler„36  App.  Div.  107,  55  N.  Y.  Supp.  4S;> 
the  appellate  division.  First  department  m  Jan* 
uary,  1^9,  reversed  the  judgment  The  saiue 
disposition  is  to  be  made  of  this  appeal.  Jd<1s 
ment  reversed,  and  a  new  trial  ordered,  with  jg' 
to  the  appellants  to  abide  the  event  FFTZ 
SIMONS,  J.,  concurs. 
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SOTJTHWICK.  Respondent  ▼.  JONES  et 
al.,  JLppellants.  (Supreme  Conrt,  Appellate  Di- 
vision, Third  Department.  January  11,  1899.) 
i^<rtioii  by  Eya  M.  Southwick  against  De  Witt  C. 
Jones  and  othera.  No  opinion.  Judgment  af- 
fimied»  with  coats. 

SPANGBHL,  Respondent,  T.  SPANGEHL, 
Appellant.  (Supreme  Court,  Appellate  Division, 
i^econd  Department  January  10,  1899.)  Ac- 
tion by  Magdalena  Spangehl  against  Louis  W. 
Spansehl.  No  opinion.  Order  modified  so  as  to 
disallow  the  twenty-third  amendment  to  proposed 
case,  for  the  reason  that  the  exception  claimed  to 
have  been  taken  at  this  point  appears  in  the  ste- 
DOKrapher's  minutes,  and  as  modified  affirmed, 
without  costs  to  either  party.  See  S3  N.  Y. 
Supp.  1115. 


STATBN  ISLAND  MIDLAND  R.  C0»  Re- 
spondent, y.  STATEN  ISLAND  ELECTRIC 
R.  CO.,  Appellant  (Supreme  Court,  Appellate 
DiTision,  Second  Department.  February  7, 
1899.)  Action  by  the  Staten  Island  Midland 
Itailroad  Company  against  the  Staten  Island 
Electric  Railroad  Company.  No  opinion.  Mo- 
Uon  for  reaigument  denied.  See  54  N.  Y.  Supp. 
598. 

STEWART  V.  FERGUSON.  (Supreme  Court, 
Appellate  Division,  First  Department.  January 
13,  1899.)  Action  by  Thomas  0.  Stewart  against 
John  W.  Ferguson.  No  opinion.  Motion  denied. 
See  54  N.  Y.  Supp.  615. 

STORY,  Respondent,  v.  NASSAU  ELBO 
TRIC  R.  CO.,  Aimellant.    (Supreme  Court,  Ap- 

gellate  Division,  Second  Department.  January 
1«  1899.)  Action  by  Jeremiah  T.  Story  against 
the  Nassau  Electric  Railroad  Company.  No 
opinion.  Judgment  of  the  municipal  court  affirm- 
ed, with  costs. 

STRASBOURGER,  Plaintiff,  v.  FALKEN- 
BERG,  Defendant.  (Supreme  CJourt,  Appellate 
Oivision,  Second  Department.  February  7, 
ISUQ.)  Action  by  Henri  Strasbourger  against 
Herman  Falkenberg.  No  opinion.  Judgment 
for  plaintiff  on  agreed  statement  of  facts,  on  the 
STOond  that  defendant's  title  is  so  doubtful,  by 
reason  of  the  existence  of  the  auctioneer's  bond, 
that  the  court  would  not  be  justified  in  compel- 
ling plaintiff  to  accept  it 

STUART,  Respondent,  t.  STUART  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  February  3,  1899.)  Ac- 
tion by  Harriet  Stuart  against  Victoria  Stuart, 
individnally,  etc.  No  opinion.  Order  reversed, 
with  |10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs.  All  concur,  except  HAR- 
DIN, P.  J.,  not  voting. 


SULLIVAN,  Respondent,  v.  DUNHAM  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  January  10,  1899.) 
Action  by  Mary  Sullivan,  as  administratrix,  etc., 
against  Carroll  Dunham  and  others.  No  opinion. 
Application  for  leave  to  appeal  to  the  court  of 
appeals  granted.    See  54  N.  X.  Supp.  962. 


SUTHERLAND,  Respond 
CO.  OF  NEW  YORK  CIt 
preme  Court,  Appellate  Di 
partment  February  7,  1891 
aid  Sutherland  against  the  t 
pany  of  New  York  City.  No 
and  order  unanimously  afflri 

SUYDAM  V.  MBTROPOI. 
et  al.  (City  Court  of  New  Y 
March  6,  1809.)  Applicatioi 
dam  to  remand  an  action  agi 
tan  Street-Railway  Company  I 
the  Manhattan  municipal  co 
BYom  an  order  remanding  th« 
defendants  appeals.  Rovernec 
new  the  motion  on  a  inon 
Henry  A.  Robinson,  for  appel 
for  respondent. 

SCHUCHMAN,  J.    The  a 
by  one  Elizabeth  Suydam,  « 
the  Metropolitan  Street-Rail^ 
John  ScuUan,  as  defendants,  \ 
On  the  return  day  of  the  sun 
ants  appeared  by  separate  a 
record  does  not  show  that  eit 
issue,  except  that  the  ordtT 
that  the  defendant  the  Metro 
way  Company  appeared  and 
notice  of  the  motion  to  roiui 
entered  on  the  decision  of  tha 
order  appealed  from),  recite 
A.  Lesser,  the  plaintifiTs  attor 
pers,  pleadings,  and  procei'din 
the  pajpers  on  which  said  m 
and  said  order  made;  but  no 
is   contained   in   the   appeal 
who  made  the  order  appealed 
orandum    of    decision    of    t 
**Where,  as  in  this  action,  t  i 
sued  and  served,  and  both  i 
separately,  and  by  different  i 
may  not  be  removed  to  this  c  i 
cation  of  one  of  the  defen^ 
fendants  answering  must  join 
But  there  is  no  proof  whatev 
ant  Scullan  answered  or  joinc 
an  imperfect  record,  not  cont 
of  any  pleading  in  the  actic 
abling  the  court  to  see  wb  I 
action  is  one  on  which  the 
liable  jointly  or  severally,  nc 
defendant  Scullan  joined  ao 
are  asked  to  pass  upon  the  (  i 
by  establish  a  precedent,  botl   I 
there  is  none)  whether,  under 
Laws  of  1897  (Charter  of  ( 
reading  as  follows:    **In  an  i 
municipal  court]  where  the 
in  the  complaint  exceed  |250,    I 
after  issue  is  joined,  apply  t 
order  removing  the  action," 
remove  a  case  from  the  mu:    i 
court,  or  whether  all  the  d* 
in  the  removal  proceeding, 
so,  BO  as  to  iNrevent  injustic 
or  the  other  of  the   litiga 
Daly,  in  Field  v.  Talcott,  4 
"There  is  no  statutory  provis 
an  order  to  remand  a  cause, 
powers  of  the  court  are  ampl 
brought  before  it  In  such  a 


reversed,  with  $10  costs  and  disbursements  to 
appellant,  and  the  motion  to  remand  the  case 
is  denied,  without  costs,  with  leave  to  respond- 
ent to  renew  said  motion  on  a  more  oomi^ete 
record.    All  concur. 

TEMPLE  et  al.,  AppeUanta,  v.  VARNBY, 
Kespondent.  (Supreme  Court,  Appellate  Divi- 
sion. Third  Department  January  11,  1899.) 
Action  by  John  C.  Temple  and  another  against 
Mary  J.  Vamey.  No  opinion.  Judgment  af- 
firmed, with  costs. 

TEMPLETON,  Respondent,  v.  BROWN.  Ap- 
pellant. (Supreme  (Dourt,  Appellate  Division, 
Fourth  Droartment  February  8,  1899.)  Ac- 
tion by  William  H.  Templeton  against  Ira  G. 
Brown,  as  president  of  the  Buffalo  City  Troop. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    See  55  N.  Y.  Supp.  1150. 

THAYER,  Respondent,  v.  BROWN,  Appel- 
lant. (Supreme  (Jourt,  Appellate  Division,  iSfird 
Department.  January  11,  1899.)  Action  by 
Daniel  H.  Thayer  against  Horatio  Brown.  No 
•opinion.  Judgment  and  orders  affirmed,  with 
•costs. 

TRACTSr  et  al.  v.  KIRCHER  et  aL  SAME 
▼.  PREY.  SAME  V.  PALVEY.  (Supreme 
■Court,  Appellate  Division,  Pirst  Department 
January  13,  1899.)  Actions  by  Alberta  P. 
Tracy  and  another  against  Louis  H.  Kircher  and 
another,  Prancis  Prey,  and  Catherine  Palvey. 
No  opmion.  Moti<»is  denied.  See  55  N.  Y. 
Supp.  1150. 

TRACY  et  al.,  Appellants,  v.  KIRCHER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department.  January  20,  1899.)  Action 
W  AJberta  P.  Tracy  and  others  against  Louis  H. 
Kircher.  S.  Hanford,  for  appellants.  C.  B. 
Locke,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


In  re  TRIMM.  (Supreme  Ckjurt,  Appellate 
Division,  Fourth  Department.  February  3, 
1899.)  In  the  matter  of  the  adoption  of  Matilda 
Trimm  (otherwise  known  as  "Katie  Hoefle")  by 
John  N.  Hoefle  and  Barbara  C.  Hoefle.  No  opin- 
ion. Motion  denied,  without  costs.  See  55  N. 
Y.  Supp.  1150. 

TRUE,  Respondent,  v.  LEHIOH  VAL.   R. 

. /♦  -^BB^/'^^k  (Supreme  C^urt,  Appellate  Di- 
vision, Third  Department  January  11,  1899.) 
Action  by  Josephine  True,  as  administratrix, 
etc.,  against  the  Lehigh  Valley  Railroad  Com- 
^^^^•,  ^No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.  All  concur,  except  HBRRICK. 
J.,  dissenting. 

In  re  TWELFTH  WARD  PARK.  (Supreme 
Court.  Appellate  Division,  First  Department. 
December  31,  1897.)  In  the  matter  of  the 
Twelfth  Ward  Park.\w.  M.  Ivins7%r  ap^l! 
lant  H.  A.  Porster,  for  respondent  No  omi- 
lon.  Report  modified  tar  adding  to  the  com- 
pensation to  be  given  to  La  Mardu  for  his  prem- 


Sl"  ^^/^  ^^  ^r^^  "  ^^  ^a^n«  of  his  boSd. 
Supp.  1150*  °*^^^'  affirmed.     See  52  N.  I 

RBMANGTON.  (Supreme  Ckiurt  Appellate  1>. 
vision,  First  Departoent  February  M,  ISfd. 
In  the  matter  of  Twelfth  Ward  pik.  In  liy 
matter  of  Remangton.  No  opinion.  Motioa  t 
confirm  referee's  report  granted. 

A^«?P/P'  Ite^d^t,  V.  BRIE  R.  (X). 
p^S??fi*  nf  <^^^^^  9??rt,  Appellate  Diviaki 
Fourtt  Department  February  3,  1899.)  A^ 
tion  by  EKabeth  M.  Valentiie.^aa  «^t^ 
etc.,^  against  the  Erie  Railroad  Companj  }S 
opimon.  Motion  for  reargument  deniedTMoti.  a 
for  certificate  to  appeal  to  the  court  of  appeak 
demed,  with  $10  coste.    See  55  N.  Y.  Sup^im 

INf^m®o??f^fl^-  COWLES  ENGINEEB- 
li\«  CO.  et  al.  (Supreme  Court  AppeUate  U- 
vision.  Krst  Department  January  13^^is4^ 
oJJwhf  ^^  Frederick  B.  Vandegrift%g^.t 
Cowles  Engineering  Company  and  othenL  No 
1150  ^'**    Motion  granted.    See  65  N.  Y.  Snpp. 

« J^?«?^.P®^'  ^^Unt  ▼.  MOORR  B^ 
T^5r^  nLo^5"P'"^™*T^^'^  AppeUate  Division 
h^  wm??*'^'??°Sr  J«^?»nr  if,  1899.)  Actios 
by  William  H.  Van  Gorden  aeainst  John 
Moore.  No  opinion.  Judgment  affirmed,  wiii 
CMte.    AU  concur,  except  HBRRICK,  J.,  dis 

RPR^nrP'i,^^^®";^^.  T.  AMERICAN  LUM 
II  .  ^2:»  .Respondent  (Supreme  Court  At*- 
^  %^io^r'^i^^  Second  Department  January 
31,  1899.)  Action  by  WilUam  Walsh  again^i 
the  American  Lumber  Company.  No  opinioa 
Judgment  unanimously  affirmed,  with  costs,  ou 
argument 


VARD    et   al..    Appellants,    ▼.    SIRE,    Re 
^     5°iS   ^^°P^®™«  Court  Appellate  Division. 


Second  Department  January  *T6rSS*r  Ac- 
tion by  Martm  J.  Ward  and  Walter  C.  Weston 
agamst  Meyer  L.  Sire.  No  opinion.  Judgment 
affirmed,  with  costs,  on  argument 

WARNER,   Respondent  v.  BILLINGS,  Ap- 

S«°^?  ??P*''^S^^  February  3,  1899.)  Ac^ 
tion  by  Mary  P.  Warner  against  WUhelmina 
Billings,  impleaded,  etc.  No  opinion.  Motion 
for  reargument  denied.  Motion  to  modify  the 
judgment  denied,  with  $10  costs  and  disburse- 
ments, without  prejudice  to  an  appUcation  st 
special  term  for  leave  to  set  off  the  costs 
against  the  recovery  on  the  mortgage  foredo- 
sure.     See  53  N.  Y.  Supp.  805.  ^^^^^o- 

WATERS,  Respondent  v.  JOHNSON,  Ap- 
S.K  *?V.  ^Supreme  Court  Appellate  DiA^ion^ 
Third  Department  January  ^  1809.)  Action 
by  James  S.  Waters  against  Frances  S.  John- 
son. No  opinion.  Judgment  affirmed,  with 
costs. 


ux^  Appellate  Division,  Third  Department 
TkXRWLTy  a,  1899.)  Action  by  Robert  E.  Webb 
&ln8t  the  Long  Island  Mntnal  Fire  Insurance 
company.  No  opinion.  Judgment  affirmed, 
Xli.    costs. 

tn  re  T7BED.  (Supreme  Court,  Appellate  Di- 
&ioo.  Second  Department.     January  24,  1899.) 

tike  matter  of  the  application  of  Chester  A. 
'e«<l  Tor  admission  to  practice  as  an  attorney 
id    counselor  at  law  in  the  courts  of  the  state 

N'einr  York.    No  opinion.    Application  grant- 

^^SBKS  ▼.  0*BRIBN.  EARLY,  Respond- 
it,  ▼•  O'BRIEN,  Appellant.  (Supreme  Court, 
pj;>ellate  Division,  First  Department.  Febru- 
cy  3.0,  18990  Action  by  Benjamin  Weeks  and 
>a.i3lel  J.  Early  against  James  0*Brien.  A. 
LlixsSt  tor  appellant  B.  Tolles,  for  respondent 
lavly.  No  opinion.  Order  affirmed,  with  $10 
b»8^s  and  disbursements. 


TKt  re  WESTBRFIELD  et  al.  (two  cases). 
5iix>Teme  Court,  Appellate  Diyision,  Second  De- 
.ar^nent.  January  10,  1899.)  In  the  matter  of 
Ue  flippUcation  of  Mary  J.  Westerfield  and  Flora 
*2.  Hoffers  for  an  intermediate  accounting.  No 
opinion.  Motion  for  reargument,  or  to  modify 
Ue  preTious  decision  of  this  court,  denied,  with- 
in^ costs.  

Xa  re  WHEELER'S  WILL.  (Supreme  0>nrt, 
\.ppellate  Diyision,  Third  Department.  Jann- 
irx  17,  1899.)  In  the  matter  of  the  last  will 
i&nd  testament  of  Sarah  D.  Wheeler,  deceased. 
No  opinion.  Order  referred  to  in  the  notice  of 
motion  amended  and  filed  with  the  derk.  See 
S4  N.  Y.  Supp.  1118^ 

"W.  H.  KURTZ  CO.  et  aL,  Respondents,  ▼. 
TBIALL,  Appellant.  (Supreme  Court,  Appel- 
late Diyision,  Fourth  Department.  February 
3,  1899.)  Action  by  the  W.  H.  Kurtz  (Company 
and  another  against  William  W.  Teall,  implead- 
ed, etc.  No  opinion.  Judgment  afllrmed,  with 
costs. 

WIOKBS,  Respondent,  v.  McMANUS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
"rhlrd  Department.  January  17,  1899.)  Action 
by  Loretta  Wickes  against  Thomas  A.  McMan- 
us.  No  opinion.  Judgment  afilrmed,  with  costs. 
All  concur,  except  HERRICK,  J.,  dissenting. 

WILLIAMS,  Respondent,  v.  BILLINOS.  Ap- 
pellant. (Supreme  Court,  Appellate  Diyision, 
Fourth  Department.  January  18,  1899.)  Ac- 
tion by  Delos  Williams  against  Wilhelmina  Bil- 
lings. No  opinion.  Judgment  affirmed,  with 
costs. 

"WTLLSON.  Respondent,  v.  EVELINE,  Ap- 
pellant. (Supreme  C^ourt,  Appellate  Diyision, 
l^ird  Department    January  17,  1899.)    Action 


by  Mordecai  M.  Willson,  Jr. 
S>yeline. 

PER  CURIAM.  Order  oi 
modified  so  as  to  proyide  ai 
defendant,  within  20  days  afti 
of  plaintiff's  costs,  and  notice 
the  same,  the  motion  is  den 
shall  not  be  so  paid,  the  motloi 
order  appealed  from,  as  so  ; 
without  costs. 

WINCHESTER  LAND  CO 
LAND  CO.  et  al.  (Supreme 
Diyision,  Fourth  Departme 
1899.)  Action  by  the  Winchei 
ny  against  the  Park  Ayenni 
and  others.  No  opinion.  Appc 
costs. 

WINTER.  Appellant,  y.  CB 
RY.    CO.    OF   BUFFALO. 

preme  Court,  Appellate  Diyii 
partment  February  8,  1899.) 
ry  Winter  against  the  Oross-' 
way  Company  of  Buffalo.  Nc 
dismissed,  with  costs. 

WTTHERBEE  et  al,  Respo 
ERBEE  et  al..  Appellants. 
Appellate  Diyision,  Third  D 
ary  11,  1889.)  Action  by  Wa 
and  another  against  Frank  S 
others.  No  (H>inion.  Interlocu 
firmed,  with  costs. 

WOMACK,  Respondent,  y 
lant  (Supreme  Court,  Appells 
Department.  January  ^5,  1 
Thomas  Womack  against  Ge 
sheriff  of  St.  Lawrence  coi 
Judgment  affirmed,  with  cost; 
cept  HERRICK,  J.,  not  yoti 

In  re  WOOD.  (Supreme  C( 
yision.  Second  Department.  . 
In  the  matter  of  the  applical 
Wood  for  admission  to  pract 
and  counselor  at  law  in  the  < 
of  New  York.  No  opinion, 
ed. 

WOOD,  Respondent,  y. 
BROS.  CO.,  Appellant.  (Sup 
late  Division,  Third  Departr 
1899.)  Action  by  Harvey  ' 
Whitehead  Bros.  Company, 
ment  affirmed,  with  costs. 

YAW,  Respondent,  y.  W] 
Appellants.  (Supreme  Coun 
sion.  Fourth  Department.  I 
Motion  by  William  Yaw  ag 
Whitmore  and  others.  No  o 
nied,  without  oosts.    See  66 
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ABATEMENT  AND  REVIVAL. 

•ne<rtioii  of  remedy,  see  "Election  of  Remedies." 

1  •      Aaotlier  aotloB  peBcUnc* 

Auction  at  Inw  cannot  be  pleaded  in  abate- 
neot  of  snit  in  eqnity.— Consdidated  Fruit- Jar 
^o.  ▼.  Wisner  (Sup.)  723. 

Pendency  of  an  action  of  ejectment  held  no 
t>nr  to  an  action  by  defendant  to  establish  an 
?^iuitable  title.— Boyd  v.  Boyd  (Sup.)  7U0. 

fhe  pendency  of  an  action  for  an  installment 
due  nnder  contract  is  no  bar  to  an  action  for  a 
mibsequent  installment  not  due  when  the  first 
Huit  was  commenced. — Aaronson  t.  David 
Mayer  Brewing  Co.  (City  Ct.  N.  Y.)  390. 

ABUTTING  OWNERS. 

Assessments    for    expenses   of   public    improve- 
ments,  see  ''Municipal  Corporations/'  9  G. 

ACCEPTANCL 

Of  soods  sold  in  general,  see  ''Sales,"  $  2. 

ACCORD  AND  SATISFACTION. 

See,  also,  "Compromise  and  Settlement";   "Pay- 
ment" 

Where  a  broker  retained  and  used  a  check 
from  the  principal  for  the  commissions  due 
him,  expressed  to  be  "in  full  settlement,"  an 
accord  and  satisfaction  hdd  established.— Yor- 
his  ▼.  BUas  (Sup.)  134. 

EvideHce  held  insufficient  to  establish  an  ac- 
cord and  satisfaction.— Kruger  t.  Geer  (Sup.) 
1015. 

ACCOUNT. 

See,  also,  "Account  Stated." 
Accounting  between  partners,  see  "Partnership," 
§  5. 

by  executor  or  administrator,  see  "Execu- 
tors and  Administrators,"  f  5. 

—  by  trustee,  see  "Trusts,"  |  5. 

%   1.     Ricl&t  of  aotloB  and  defenses. 

Complaint  by  emploT6,  who  by  his  contract 
was  to  receive  a  portion  of  the  profits  of  his 
employer  for  his  compensation,  held  to  entitle 
employ^  to  accounting  on  dincharge. — Parker 
▼.  John  Pullman  &  Co.  (Sup.)  734. 

I  2.    ProeeediBK*  And  relief. 

Allegations  of  defendant  that  he  was  an  agent 
to  sell  on  commission,  and  that  he  haa  suffered 
damage  by  shipment  of  unmerchantable  goods 


and  by  the  principars  refusai 
cording  to  the  contract,  and    i 
for  moneys  disbursed,  hdd  nc 
counting.— L«fond  v.  Lassere  I 

An  allegation  that  defenda   I 
an  agent  to  sell  on  commiHsio 
commissions  earned  by  him  a:  i 
does  not  entitle  him  to  an  a  : 
y.  Lassere  (Sup.)  458. 

ACCOUNT  STi 

A  complaint  ayerring  tha 
stated,  and  a  balance  fount 
leging  any  prior  transactions 
to  pay,  is  bad  on  demurre 
blomm  (Sup.)  746. 

ACKNOWLEDG  > 

Of  indebtedness  barred  by  lim  i 
itation  of  Actions,"  $  2. 

S  1.     OpeMtlon  mmd,  eSee  . 

.\n   unacknowledged   deed 
there  being  a  subscribing  wit  i 
as   the   grantor,    is   dead.— I  i 
(Sup.)  794. 

ACTION. 

Abatement,  see  "Abatement 
Counterclaim,  see  "Set-Off  anc 
Election  of  remedy,  see  "Elec  i 
Jurisdiction  of  courts,  see  "C  i 
Malicious  actions,  see  "Malic  i 
Pendency  of  action,  see  "Aba  \ 

al,"  I  1. 
Restraining  action  at  law.  see  ' 
Set-ofF,  see  "Set-0«P  and  Conn  i 

ActUmw  l»y  *  or  aoainst  pari  > 
pcurUea. 

See  "Carriers,"  H  1,  2;  "Corpc 
ecntors  and  Administrators,  ' 
and  Wife,"  |  3;   "Infants,"  i 
Servant,"  §  3;  "Municipal  C  : 

Corporate  officers,  see  "Corpoi  i 

Pcartlcular  causes  or  grou  i 
See  "Account  Stated";  •'Bills 
"Conspiracy."  S  1;   "Death, 

Brisonment,"    $    1;    "Insura  i 
cious   Prosecution,"    12;' 
"Use  and  Occupation.*' 
Breach  of  contract,  see  "Contrj 

§4. 
Discharge  from  employment, 

Servant"  |  1. 
Foreign  judgment,  see  "Judgm ; 
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**Trade-Marks  and  Trade-Names,"  §  2. 
Personal  injuries,  see  "Carriers,'*  $  2;    "Master 

and  Servant,**  §  2;  "Railroads,"  S  1. 
Price  of  goods,  see  "Sales,**  §  4. 
Recovery  of  price  paid  for  land,  see  "Vendor  and 

Purchaser,"  §  2. 

of  tax  paid,  see  "Taxation,**  §  2. 

Rent,  see  "Landlord  and  Tenant,**  §  6. 

Particular  forma  cf  action. 
See    **Ejectment'*;     "Replevin*';    "Trover    and 
Conversion.** 

Particular  forma  c^fapedal  relW. 

See  "Account**;  "Divorce";  "Injunction";  "Spe- 
cific Performance.** 

Admeasurement  or  assignment  of  dower,  see 
"Dower  *'  «  3. 

Confirmation  of  tax  title,  see  "Taxation,**  §  4. 

Enforcement  or  foreclosure  of  lien,  see  "Mechan- 
ics* Liens,**  §  3. 

Particular  proceedinga  in  actUma. 

See  "Appearance**;  "Continuance**;  "Costs'*: 
"Damages**;  "Depositions";  "Dismissal  and 
Nonsuit**;  "Evidence**:  "Execution*';  "Judg- 
ment**; "Parties":  "Pleading**;  "Reference**; 
"Stipulations";    "Trial**;    "Venue." 

Bill  of  particulars,  see  "Pleading,**  §  6. 

Nonsuit,  see  **TriaI,*'  §  6. 

Panrticular  remediea  in  or  incident  to  actUma. 

See  "Attachment**;  "Discovery**;  "Garnish- 
ment**;  *  Injunction";  "Receivers";   "Tender.** 

Proceedinga  in  exerdae  cf  apeckU  juriadictiona. 

Courts   of  limited  jurisdiction   in   general,    see 

"Courts,"  ^2. 
Criminal  prosemitions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity.** 

in   justices'    courts,    see    "Justices   of    the 

Peace,**  §  2. 

Review  of  proceedinga. 
See  "Appeal";    "Certiorari." 

§  !•     Kature  and  form. 

For  an  injury  to  a  wall  caused  by  the  pres- 
sure of  sand  placed  on  an  adjoining  vacant  lot 
the  action  may  properly  be  brought  for  negli- 
gence.—Barnes  V.  Masterson  (Sup.)  939. 

S  S.    Joinder,     splitiiiis,     consolidation, 
and  severanoe. 

An  answer  held  to  introduce  an  independent 
cross  demand  as  against  the  other  defendant, 
forbidden  by  Code  Civ.  Proc.  §  521.— Bliss  v. 
Winters  (Sup.)  362. 

Person  asserting  counterclaim  in  excess  of 
plaintiffs  demand  held  entitled  to  plead  the 
same,  and  sue  thereafter  for  balance  in  excess 
of  such  demand.— Gordon  v.  Van  Oott  (Sup.) 
554. 

A  complaiut  in  an  action  to  set  aside  a  will,  a 
deed,  and  a  bill  of  sale  for  fraud  hdd  to  state 
but  one  cause  of  action.— Bliss  v.  Winters  (Sup.) 
650. 

Causes  of  action  based  on  the  misconduct  of 
defendant  as  an  attorney  held  not  improperly 


son  (Sup.)  867. 

ADJOINING  LANDOWNERS. 

See,  also,  "Boundaries.** 

Encroachment  on  adjoining  land  by  brick 
wall  of  three  or  four  inches  hdd  of  safBdent 
magnitude  to  enable  adjoining  owner  to  sue  ia 
equity  to  compel  its  removal.— Mulrein  v.  Weis- 
becker  (Sup.)  240. 

Action  for  injury  to  wall  by  sand  placed  od 
adjoining  lot  held  properly  submitted  to  jury 
on  question  of  defendant's  liability. — Barnes  t. 
Masterson  (Sup.)  939. 

Injury  to  wall  ^  caused  by  pressure  of  saai 
placed  on  adjoining  lot  gives  a  cause  of  ae 
tion. — Barnes  v.  ^lasterson  (Sup.)  939. 

ADMEASUREMENT. 

f 

Of  dower,  see  "Dower,**  f  3. 

ADMINISTRATION. 

Of  estate  assigned  for  oenefit  of  creditors,  see 
•'Assignments  for  Benefit  of  Creditors,"  |  3. 

of  decedent,  see  "EJxecutors  and  Admiiustn- 

tors.** 

Of  trust  property,  see  "Trusts,"  §  3* 

ADMIRALTY. 

See  "Shipping." 

ADMISSIONS. 

As  evidence,  see  **Evidence,**  §  3- 

ADVERSE  POSSESSION. 

S  1.     Kature  and  requisites. 

Possession  of  land  for  pasturage  by  a  grantee 
lield  not  hostile  to  a  reserved  right  of  the  gran- 
tor to  use  the  land  when  overflown  with  water 
from  a  lake.— Swan  v.  Goff  (Sap.)  690. 

AFFIDAVITS. 

See  "Depositions.** 

In  particular  proceedings. 
See  "Attachment,**  §  2. 

AFFREIGHTMENT. 

Contracts,  see  "Shipping/'  |  1* 

AGENCY. 

See  'Trincipal  and  Agent." 

AGREEMENT. 

See  "Contracts." 


ALIENATION. 

suspension  of  power  of  alienation  of  property^ 
"Perpetuities." 


AMENDMENT. 

Of  vorrtAcMlax  legal  i>roceetHn0t. 
$ee   ••Pleading,"  {  4. 

ANIMALS. 

StaUing  and  hiring  of  horses,  see  "Liyery  Stable 
JECZeepers." 

mie  owner  of  a  horse  who,  withoat  knowl- 
edge of  its  Tidous  propensities,  permitted  it  to 
be  on  a  sidewalk,  hAa  liable  for  its  biting  a 
pedestrian  thereon.— Stem  v.  Hoffman  Brewing 
Oo.    (Sup.)  188. 

ANNEXATION. 

or   territory  to  municipal  corporation,  see  **Mu- 
nicipal  Corporations,"  \  1. 

ANSWER. 

In  pleading,  see  "Pleading/*  {  2. 

APPEAL 

See,  also  "Certiorari." 

Appellate  jurisdiction  of  particular  courts,   see 

* 'Courts,"  S  4. 
Costa,  see  "Costs,"  §  6. 

JBevtet^  In  special  proceedings. 
Accounting   by   executor   or   administrator,   see 

"Bzecutors  and  Administrators,"  Sf  5. 
Assessment  of  taxes,  see  **Taxation,"  S  1. 


Review  cf  criminal  prosecutions. 
"Criminal  Law."  §  4. 


Review  of  proceedings  of  justices  of  the  peace. 
See  "Justices  of  the  Peace,"  f  3. 

§    1.    Nature  and  form  of  remedy. 

Where  Issues  in  an  equity  suit  are  transfer- 
red to  the  trial  term,  the  entry  of  judgment 
In  the  latter  court  is  a  mere  irregularity,  which 
should  be  corrected  by  motion  to  set  the  judg- 
ment aside,  and  not  by  appeal.— Cameron  y. 
New  York  El.  R.  Co.  (Sup.)  304. 

The  remedy  against  a  judge's  ex  parte  order 
requiring  a  par^  to  appear  and  submit  to  an 
examination  is  by  motion  to  set  it^iside,  and 
not  by  appeal.— Campbell  y.  Brock's  Oommercial 
Agency  (Sup.)  540. 

}   2*    Deolslons  rsTlewable. 

Order  denying  motion  to  transfer  cause  from 
one  borough  to  another  in  New  York  City  held 
not  appealable,  under  Laws  1896.  c.  y48,  $ 
1,  and  New  York  City  Charter,  f  13(>7.— Pasco- 
cello  y.  Brooklyn  Heights  R.  Co.  (Sup.)  177. 

An  order  made  before  trial  denying  a  motion 
to  transfer  a  cause  is  an  interlocutory  order. 


— Pascocello  ▼.  Brooklyn  H 
177. 

The  exercise  of  discretio 
sloners  under  Laws  1801, 
not  reyiewable  by  the  coui 
(Sup.)  841. 

An  order  punishing  defen 
comply  with  an  order  for  di 
affect  a  substantial  right,  a 
appealable.— Brown  v.  Geor 

An  order  for  inspection  a 
cretionary,  and  hence  is  no 
the  record  shows  a  total  i 
therefor.— Brown  y.  Georgi 

Where  an  order  striking  * 
made  ex  parte,  and  no  orde 
to  vacate  it  was  made,  it  1 
Brown  t.  Georgi  (Sup.)  92:5. 

S  3.     Risl&t  of  roTlew. 

A  stipulation  keid  to  prech 

auestion  of  the  measure  of 
b.  V.  Reinhardt  (Sup.)  170 

S  4.    Preseatatlen    aad 
lower  oonrt  of  gi 

The  fact  that  defendant  < 
on  one  of  two  defenses  plei) 
feet  his  right  to  reversal  fo 
limiting  him  to  the  other  d 
John  H.  Woodbury  Dermati 
258. 

Error  in  sustaining  an  o1 
tion  to  a  witness  wi\\  not  t 
absence  of  an  offer  of  proof 
y.  Langfeld  (Sup.)  21)8. 

An  objection  to  the  comp 
parties  cannot  be  first  raise< 
mers  y.  Colver  (Sup.)  624. 

Where  an  objection  is  ges 
ists  a  reason  for  sustaining 
not  be  disturbed  on  app* 
Schneider  (Sup.)  770. 

The  correctness  of  a  find 
be  reviewed  when  questione* 
on  appeal.— Havey  v.  Kellel 

The  objection  to  the  sufllci 
as  a  plea  of  a  counterclaim  ci 
on  appeal. — Thornton  v.  Moc 

On  appeal  from  judgment 
motion  denying  new  trial,  tl 
reviewed. — Rosenblatt  v.  B 
N.  Y.)  378. 

S  5.     ESeot  of  transfer 
oeedins*  tl&erefoi 

Where  the  testimony  indi< 
would  not  affect  a  judgment 
attachment  issued  against  '. 
continued  pending  appeal. — ' 
thanner  (City  Ct.  N.  Y.)  3S 

I  6.     Beeord  and  prooeei 
ord« 

Defendant's  liability  in  an  i 
prosecution  held  not  detcri 
where  criminal  information  v 
Dann  t.  Wormser  (Sup.)  47^ 


as  part  of  the  motion  papers,  where  such  is  the 
fact— Deutermann  t.  Pollock  (Sup.)  684. 

Though  statement  does  not  show  it  contains 
all  the  evidence,  defendant,  on  appeal,  held  en- 
titled to  consideration  of  motion  to  dismiss  at 
close  of  case.— Miner  v.  Edison  Electric  Illumi- 
nating Go.  (Sup.)  801. 

Where  the  record  does  not  contain  a  bill 
of  particulars,  the  appellate  court  cannot  con- 
sider its  alleged  contents.- Bolte  v.  Third  Ave. 
R.  Co.  (Sup.)  1038. 

§  7.     Review. 

A  judgment  on  conflicting  evidence  will  not 
be  disturbed,  where  not  the  result  of  prejudice, 
or  against  the  preponderance  of  evidence. — Mc- 
Cready  v.  Lindenborn  (Sup.)  54. 

The  appellate  court  may  examine  the  papers 
on  an  application  to  open  a  defauit,  to  see  if 
there  was  a  legal  foundation  laid  for  the  order. 
—Davis  V.  Solomon  (Sup.)  80. 

The  discretion  of  the  court  in  opening  a  de- 
fault is  reviewable.— Davis  v.  Solomon  (Sup.) 
80. 

Judgment  of  trial  court  on  question  of  fact, 
based  on  conflicting  evidence,  will  not  be  dis- 
turbed on  appeal.— Gair  v.  Cohen  (Sup.)  180; 
Smith  V.  Davis  (Sup.)  183;  Lewis  v.  Hosey 
(Sup.)  200;  Gwillim  v.  Smith  (Sup.)  226. 

When  a  complaint  is  dismissed  because  plain- 
tiff had  been  negligent,*  and  the  evidence  failed 
to  establish  defendant's  negligence,  and,  in  ar- 
gument on  appeal,  no  effort  is  made  to  sustain 
the  judgment  on  the  former  ground,  only  the 
latter  ground  will  be  considered. — Schiller  v. 
Dry  Dock.  E.  B.  &  B.  R.  Co.  (Sup.)  184. 

The  appellate  term  will  not  disturb  a  verdict 
Hustained  by  the  general  term  on  the  facts,  ex- 
<*ept  for  errors  of  law.— Heimerdinger  v.  Le- 
high Val.  R.  Co.  (Sup.)  188. 

A  decision  on  conflicting  evidence  will  be  dis- 
turbed only  where  prejudice  or  failure  to  delib- 
erate appears,  or  where  injustice  has  been 
done.— Schmitz  v.  Stahl  (SupO  195. 

A  judgment  of  the  general  term  sustaining  an 
attachment  because  of  a  fraudulent  disposition 
of  property  will  not  be  disturbed.— Rickerson 
V.  Bunker  (Sup.)  202. 

The  fact  that  court  submitted  question  of  law 
arising  on  undisjputed  facts  to  jury  on  errone- 
ous charge  hdd  immaterial  where  jury  reached 
proper  conclusion.— Clinton  Nat.  Bank  v.  Na- 
tional Park  Bank  (Sup.)  244. 

Where  defendant  requested  that  certain  is- 
sues be  transferred  to  the  calendar  of  the 
trial  term,  he  cannot  object  on  appeal  that  the 
trial  term  erred  in  submitting  such  issues  to 
the  jury.— Cameron  v.  New  York  El.  R.  Co. 
(Sup.)  304. 

Denial  of  a  motion  for  leave  to  amend,  after 
motion  for  verdict,  is  within  the  court's  discre- 
tion.— Reiner  v.  Jones  (Sup.)  423. 

Where  instructions  indicate  the  court's  opin- 
ion on  the  facts,  and  it  is  probable  that  such 


BLFucuuuH  are  noi  narmiesB. — ^jDrennan  t.  iucd- 
ardson  (Sup.)  428. 

The  findings  of  fact  of  a  referee  will  not  be 
disturbed  unless  error  affirmatively  appears.- 
Hicks  V.  Magoun  (Sup.)  484. 

The  fact  that  the  surrogate  could  see  and  hear 
witnesses  will  be  considered  on  an  appeal  fit>m 
a  judgment  on  an  issue  of  fact. — In  re  Arken- 
burgh  (Sup.)  523. 

Compelling  a  witness  to  admit  that  he  is  tiie 
defendant  in  a  ceitain  indictment  is  prejudicial, 
though  he  does  not  state  whether  he  was  eTe: 
indicted.— Hirschman  v.  Cohn  (Snp.)  602. 

Compelling  a  witness  to  admit  that  he  is  the 
defendant  in  a  certain  indictment  is  preiudidal 
without  introducing  the  indictment. — Hirsch- 
man V.  Cohn  (Sup.)  602. 

A  reversal  on  appeal,  on  the  grounds  that  a 
requirement  of  a  contract  had  been  waived, 
held  res  judicata  on  a  second  trial,  where  the 
evidence  was  the  same.— Hartley  t.  Martha 
(Sup.)  686. 

The  evidence  conflicting,  the  appellate  court 
cannot  assume  that,  because  the  jury  erred  is 
assessing  damages,  they  also  erred  in  their  con- 
clusion on  the  general  facts. — Stemmerman  t. 
Nassau  Electric  R.  Co.  (Sup.)  730. 

One  consenting  to  reference  cannot,  on  ap- 

g^al,  claim  that  the  case  was  not  referable  — 
iglow  V.  Biglow  (Sup.)  704. 

A  finding  of  fact  will  not  be  reviewed,  the 
evidence  being  conflicting.— Miller  y.  Marshall 
(Sup.)  866. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.— McCormick  v.  Catholic  Relief  & 
Beneficiary  Ass'n  (Sup.)  906;  Booenblatt  v.  Hay- 
maun  (City  Ct.  N.  Y.)  37a 

Order  granting  motion  for  bill  of  particular? 
held  not  reviewable  on  appeal  from  final  jodp 
raent,  under  Code  Qv.  Proc.  $  1316.— Raff  v 
Koster,  Bial  &  Co.  (Sup.)  997. 

A  decision  on  conflicting  evidence,  which 
seems  to  do  substantial  justice,  will  not  be  dis- 
turbed.—Lewis  V.  Heydenreich  (Sup.)  1014. 

Where  the  evidence  is  conflicting,  the  qae>- 
tion  whether  a  tender  was  coupled  with  a  con- 
dition is  for  the  jury. — Zeitlin  v.  Arkaway 
(Sup.)  105a 

When  the  evidence  is  conflicting,  the  questioD 
whether  a  tender  was  for  the  amount  of  a 
lien  on  the  go.>ds  is  for  the  jury.— Zeitlin  t. 
Arkaway  (Sup.)  1058. 

Whether  or  not  a  building  contract  had  beeo 
substantially  performed  held  a  question  of  fact 
for  the  trial  court.— Ryan  v.  Voelkl  (Sup.)  100a 

Where  the  justice  of  a  municipal  court  re- 
fuses application  for  adjournment,  the  error 
held  not  cured  by  opening  the  default,  where 
terms  are  imposed  on  defendant — Marsh  t. 
Nassau  Show-Case  Co.  (Sup.)  1083. 

Error  in  sustaining  an  objection  to  a  ques- 
tion is  cured  by  the  witness  afterwards  testify- 
ing in  regard  thereto.— Harding  t.  Jenkins 
(Sup.)   1086. 


A.dmls8ion  of  incompetent  eridence  held  prej- 
udicial, though  the  evidence  preponderated  in 
»llee'8  faTor.— Nussbaum  t.  Jordan  (Ck>.  Ct.) 


A.dmis8ion  of  incompetent  erideuce  held  prej- 
udicial, though  a  jury  was  waived.— Nussbaum 
▼.  Jordan  (Co.  Ct.)  862. 

'^n&ere  the  evidence  requires  a  submission  of 
&  case  to  the  jury,  their  verdict  will  not  be  re- 
versed.—Waltenberg  V.  Bemhard  (City  Ct.  N. 
Y.)   3i>C. 

%   8*      l>eten&i]Uition  sad  diapositioB   of 

oauae. 

AVliere  the  issues  are  submitted  to  a  jury 
pending  a  motion  to  direct  a  verdict,  the  appel- 
late division  will  not  enter  judgment  under 
Code  Civ.  Proc.  M  1187,  1317»  if  there  were  er- 
rors below.— Sullivan  v.  Metropolitan  St.  Ry. 
Co.  (Sup.)  88. 

Judgment  for  plaintiif  on  cause  of  action  at 
variance  with  that  alleged  heid  not  sustaina- 
ble on  appeal,  when  evidence  in  record  does  not 
enable  court,  by  modification  thereof,  to  de- 
cide issues  according  to  justice  of  case.— Nicoll 
▼.  Lloyd  (Sup.)  178. 

Wliere  the  state  was  not  a  party  to  an  action 
to  construe  a  will,  the  taxability  of  a  portion  of 
the  estate  should  be  determined  by  the  judgment 
of  the  court  of  appeals,  and  not  by  the  judg- 
ment entered  in  the  supreme  court  on  remittitur 
by  consent.— In  re  EMson  (Sup.)  409. 

I>eci8ion  reversing  judgment  for  failure  to 
give  a  certain  instruction  held  not  binding  on 
second  trial  below  on  diflferent  evidence. — 
Thames  Loan  &  Trust  Co.  v.  Hagemeyer  (Sup.) 
t»9. 

Where,  on  the  pleadings  and  admission  in  the 
record,  a  party  was  entitled  to  a  larger  judg- 
ment than  was  awarded  him,  he  is  entitled  to 
a  reversal.— Miller  v.  Marshall  (Sup.)  863. 

The  reversal  of  an  order  setting  aside  defend- 
ant's default  nullifies  a  judgment  for  defend- 
ant rendered  intermediate  the  appeal  from  the 
order  and  the  reversal  thereof.— Weinberg  v. 
Frank  (Sup.)  920. 

Where  an  order  striking  out  an  answer  and 
an  order  directing  a  judgment  on  the  com- 
plaint are  reversed,  a  judgment  entered  in  com- 
pliance with  the  latter  order  is  invalid. — Raflf 
V.  Koster,  Bial  &  Co.  (Sup.)  997. 

A  judgment  of  court  of  appeals  construing  a 
contract  is  conclusive  on  lower  court  in  a  sub- 
sequent action.— Gonet  v.  rresldent.  etc.,  of 
Delaware  &  H.  Canal  Co.  (Sup.)  1000. 

Where  no  exception  is  taken  to  dismissal  of 
a  salt  because  without  costs,  such  dismissal 
will  not  be  reviewed.— Gagl lost ro  v.  Caprorale 
(Sup.)  1027. 

A  formal  judgment  need  not  be  entered  on  an 
order  of  reversal.— Trenton  Potteries  Co.  v. 
Smith  (Sup.)  1075. 

APPEARANCE. 

Under  Code  Civ.  Proc.  §  424,  one  named  as 
defendant,  but  not  served,  may  serve  notice  of 


appearance    against   nlaintl 
Loughlin  V.  Bieber  (l3up.)  f 

Under  Code  Civ.  Proc.  ff 
to  have  no  discretion  to 
against  those  defendants  i 
served.- McLoughlin  v.  BI| 

The  fact  that  a  partner  1 
ment  for  creditors  held  not 
no  interest  in  an  action  on 
under  Code  Civ.  Proc.  f  It 
not  appear  therein.— McLoui 
805. 

Plaintiff  must  treat  defei 
peared  specially  on  a  motioi 
appeared  generally  and  the 
to  what  the  appearance  on 
Springfield  Metallic  Gasket 
Ct.  N.  Y.)  394. 

Irregularities  in  an  appei 
are  waived  by  proceeding  U 
objection.— Springfield  Meti 
Wielar  (City  Ct.  N.  Y.)  3 

APPLIANC 

Liability  of  employer  for  d 
and  Servant,'*  S  2. 

APPLICATI 

Of  payment,  see  "Payment,* 

APPOINTM 

Of  assignee  for  benefit  of 

signments  for  Benefit  of  C  ; 
Of  corporate  officers,  see  "C  i 

ARBITRATION  A^  I 

See,  also,  "Reference.** 

I  !•     SvbiniMion. 

Building  contract  construe)  , 
mitted  to  the  decision  of  I 
mined.— Hicks  v.  Magonn  (S 

I  8.    Award* 

Award  of  arbitrator  held  i 
ness. — Hicks  v.  Magoun  (Si  [ 

ARGUMENT  OF   ! 

See  "Trial,"  %  5. 

ARRES 

See,  also,  "BaU.** 

On  execution,  see  "Ezecutio  , 

8  1.     In  oItU  aotlona. 

Evidence  on  motion  to  vi  ; 

in  action  for  proceeds  of  fl  . 

fetidaut  as  commission  me  > 

him.   held  insufficient   to  j  ; 

grave  v.  Blackman  (Sup.)  4  I 

The  complaint  and  an  i 
tained  in  an  action  held  no  : 
V.  Nelson  (Sup.)  8tM. 


for  the  conversion  of  money  embezzled  or 
fraudulently  misapplied  held  not  defective  as 
being  in  the  alternative.— Quail  v.  Nelson  (Sup.) 
865. 

§  2.    On  oriminal  oharses. 

A  warrant  of  arrest  need  not  state  the  par- 
ticulars of  the  crime. — Krauskopf  y.  Tallman 
(Sup.) .  967. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain/'  §  2. 
Of  expenses  of  public  Improvements,  see  **Mu- 

nicipal  Corporations,"  f  6. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  ''Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

Tran^en  of  particular  species  cf  property, 
rights,  or  instruments. 

See  "Copyrights,"  §  1. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

§   1.     Requisites  and  Talidity. 

Stock  Corporation  Law,  §  48,  does  not  apply  to 
assignment  by  corporation  for  benefit  of  md- 
iters.— Underman  v.  Axford  (Sup.)  456. 

A  general  assignment  for  benefit  of  creditors 
is  not  invalidated  because  lacking  a  proper  cer- 
tificate of  acknowledgment,  where  it  was  in  fact 
duly  acknowledged.— Linderman  v.  Axford  (Sup.) 
456. 

S  2.    Appointment,      qnalifloation,      and 
tenure  of  assig^nee  or  trustee. 

A  trustee  of  stock  for  creditors,  where  ap- 
pointed by  them  under  an  agreement  with  the 
grantor,  can  resign  only  by  order  of  court  or  by 
unanimous  consent  of  the  creditors.- Jenkins  v. 
Hammerschlag  (Sup.)  534. 

§  3.    Administration  of  assigned  estate. 

A  trustee  of  stock  for  creditors  of  the  grantor, 
with  power  to  sell,  cannot  become  a  purchaser 
at  such  sale.— Jenkins  v.  Hammerschlag  (Sup.) 
534. 

Neither  a  general  nor  particular  assignee  can 
bind  his  assignors  to  a  personal  obligation,  nor 
beyond  the  distribution  of  the  assigned  proper- 
ty.—Moss  V.  Lindblomm  (Sup.)  746. 

§  4.     Rights  and  remedies  of  creditors. 

General  Assignment  Act,  §  21,  only  author- 
izes the  examination  of  persons  who  have  pur- 
chased property  from  the  assignee,  and  of  their 
books  concerning  the  property  purchased,  their 
dealings  with  the  assignee,  and  sales  by  them 
of  the  assigned  property.— In  re  Farmer  (Sup.) 
328. 

ASSOCIATIONS. 

See  **Berieficifil  Asisociat ions'*;  '* Clubs." 


See  "Account  Stated";  "Use  and  Occupation." 


ATTACHMENT. 

See  "Execution";   "Garnishment." 
Continuance  of,  pending  appeal,   see   "Appeal* 
8  5. 

S  1*     Kati&re  and  ^sironndm* 

Attachment  on  the  ground  of  removal  fr«m. 
state  with  intont  to  defraud  heM  not  sustain^ 
by  the  evidence.— Bernhard  v.  Cohen  iCity  Ct 
N.  Y.)  271. 

S   2.     Proeeedincs  to  procure. 

An  affidavit  for  attachment  held  suffideci 
though  certain  allegations  respecting  a  fraud- 
ulent disposition  of  property  were  in  the  alter- 
native in  the  language  of  Code  Civ.  Proe.  i 
636,  where  other  allegations  showed  a  fraodB- 
lent  disposition.— Rickerson  v.  Bunker  (SopJ 
202. 

Plaintiff's  affidavit  alleging  that  "defendants 
are  justly  indebted  to  him  in  the  sum  of  |5ir 
held  sufficient,  under  Code  Civ.  Proc  |  636.- 
Rickerson  v.  Bunker  (Sup.)  202. 

Allegation  as  to  counterclaims  In  affidavit  for 
attachment,  in  action  on  assigned  claim,  held 
sufficient. — Maury  v.  American  Motor  Co. 
(Sup.)  316. 

An  affidavit  for  attachment  held  iusufficieDt 
where  made  on  information  and  l>elief.— Acker 
V.  Saynisch  (Sup.)  1025. 

f  3.    Writ  or  warrant. 

Where  plaintiff,  in  an  action  against  a  for 
eign  corporation,  is  alleged  in  the  motion  for 
attachment  to  be  a  resident  of  the  state,  socb 
allegation  is  unnecessary  in  the  warrant— 
Maury  v.  American  Motor  Co.   (Sup.)  316. 

f  4.     IfOTj,   lien,   and   oustody    and  dls» 
position  of  property. 

On  attachment  and  levy  on  bonds  in  posses- 
sion of  trust  company,  in  an  action  in  aid  there 
after  by  plaintiff  and  sheriff,  held  that  prior 
to  judgment  determining  plaintiffs  right,  pos- 
session would  not  be  given  to  sheriff,  nor  in- 
junction  awarded  compelling  trust  company  to 
retain  possession  pending  litigation.— TlM>mpsoD 
V.  Continental  Trust  Co.  (Sup.)  74a 

$  5.     QnasMns,  Taoatins*  dissolntion,  er 
abandonment. 

That  an  affidavit  for  attachment  failed  to  al- 
lege that  summons  had  been  issued  or  acdoa 
commenced  is  not  sufficient  ground  for  vacat- 
ing the  attachment. — Maury  v.  American  Mo- 
tor Co.  (Sup.)  316. 

Motion  to  vacate  attachment  levied  on  the 
ground  that  the  debtor  had  disposed  of  his 
property  with  intent  to  hinder  creditors  denied. 
— Harting  v.  Rosenfeld  (Sup.)  753. 

Where   plaintiff   In   his   affidavit   claims^  too 

Tniif^b,  by  n^sr^rHne  Hip  ■wronf^  impjii'iTTrr'  of  T  ~ 
iigf*9,  the  attnolimt.*iit  ^111  hv  get  lucidei*  ' 
V*  Swensoii  (S?jp,>  TS3. 
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B«       liiabilities  on  bonds  or  nmdertak- 

ines. 
Dnder  Code  Civ.  Proc.  M  2912,  2913.  a  third 
rc^on  securing  the  property,  on  indemmfylDg 
e    officer,  is  hable  only  for  its  value.— Brock 
Feiner  (Sup.)  1025. 

Xlie  judgment  in  the  main  action  is  no  evi- 
'oc<>  of  the  valne  of  the  property  in  an  action 
1  skXK  indemnity  bond  given  by  a  third  person. 
Bruck  V.  Feiner  (Sup.)  1025. 

ATTORNEY  AND  CLIENT. 

rgrument  and  conduct  of  counsel  at  trial  in  civil 
actions,  see  "Trial,"  §  6. 

!•  Retainer  and  anthorlty. 
Under  court  of  appeals  rule  3  (33  N.  B.  iv.), 
party  may,  for  tne  purpose  of  an  appeal  to 
be  court  of  appeals,  retain  a  new  attorney 
rithout  procuring  his  substitution.— Magnolia 
letal  Co.  V.  Sterlingworth  Railway-Supply  Co. 
Sup.)  16. 

Sufficient  notice  of  the  retainer  of  a  new  at- 
omey  to  prosecute  an  appeal  to  the  court  of 
ippeals  is  given  by  his  serving  the  undertaking 
md  notice  of  appeal.—Magnolia  Metal  Co.  v. 
Sterlingworth  Railway-Supply  Oo.  (Sup.)  16. 

On  retaining  an  attorney  to  prosecute  an  ap- 
»oal  to  the  court  of  appeals,  the  authority  of 
rhe  attorney  in  the  court  below  ceases. — Mag- 
nolia Metal  Co.  v.  Sterlingworth  Railway-Sup- 
[)ly   Co.  (Sup.)  16. 

The  authority  of  defendant's  attorney  ceases 
i>n  entry  of  judgment.— Davis  v.  Solomon  (Sup.) 

On  motion  for  information  as  to  authority  of 
attorney  to  begin  suit  in  name  of  foreign  cor- 
poration, a  question  whether  it  still  existed, 
and  whether  its  president  had  authority  to  au- 
thorize suit,  cannot  be  considered.— Havana 
City  Ry.  Co.  v.  Ceballos  (Sup.)  360. 

An  attorney's  authority  to  appear  ceases  after 
entry  of  final  judgment,  except  that  he  may  take 
the  neoessary  steps  to  collect  the  judnnent. — 
Magnolia  Metal  Co.  v.  Sterlingwortii  Railway- 
Supply  Co.  (Sup.)  478. 

Relation  between  attorney  employed  by  attor- 
ney of  plaintiff  to  assist  in  the  action  with  the 
employmg  attorney  held  one  of  debtor  and  cred- 
itor, and  that  summary  proceedings  to  compel 
him  to  contribute  towards  refunding  costs  to 
plaintiff  would  not  lie.— Taylor  v.  Long  Island 
R.  Co.  (Sup.)  665. 

i   2.    Duties  and  liabilities  of  attorney 
to  olient. 

An  attorney  who  has  wrongfully  collected 
money,  and  withheld  it  from  his  client,  may 
be  compelled  to  restore  it  on  summary  proceed- 
ings to  show  cause.— Pritchard  v.  Marvm  (Sup.) 
074. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  §  3. 
Of  attorney,  see  "Attorney  and  Client,"  |  1. 


AWARD. 

See  "Arbitration  and  Award,"  {  2. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  f  2l 

BAIL 

§  1.    In  orimiiial  proseentions. 

Forfeiture  of  recognizance  held  the  act  of  the 
judge  in  his  capacity  of  magistrate,  and  not 
an  order  of  a  court  of  general  sessions. — Peo- 
ple V.  Rich  (Sup.)  277. 

Sureties  who  have  paid  the  amount  of  bond 
on  escape  of  principal  are  not  entitled  to  re- 
turn of  same  on  death  of  latter  while  free.— 
People  V.  Rich  (Sup.)  277. 

BAILMENT. 

See  "Banks  and  Banking,"  §  2;  "Carriers."  S  1; 
"Pledges." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors.** 

BANKS  AND  BANKING. 

{  1.     Banking  oorporations  and  assooia- 
tions. 

Laws  1897,  c.  441.  requiring  a  suit  to  enforce 
the  stockholders*  liability  to  be  brought  in  the 
name  of  the  receiver,  applies  to  banks  in  liq- 
uidation at  the  time  of  its  adoption.— Persons 
V.  Gardner  (Sup.)  822. 

Where  the  assets  are  insufficient,  it  is  not 
necessary  to  exhaust  them  before  suing  the 
stockholders.— Persons  v.  Gardner  (Sup.)  822. 

A  complaint  to  enforce  a  stockholder's  lia- 
bility hela  to  show  that  defendants  were  stock- 
holders, as  against  a  demurrer. — Persons  v. 
Gardner  (Sup.)  822. 

I  2*    Fnnotions  and  dealings. 

Facts  hdd  a  demand  for  a  deposit,  and  a  re- 
fusal on  the  part  of  the  bank  to  pay  it,  suffi- 
cient to  entitle  the  depositor  to  sue  therefor. 
— Delahunty  v.  Central  Nat.  Bank  (Sup.)  39. 

A  bank  negotiating  a  loan  for  another  held 
bound  to  use  the  ordinary  care  customary 
among  bankers  under  similar  circumstances, 
whether  acting  gratuitously  or  for  considera- 
tion.—Clinton  Nat.  Bank  v.  National  Park 
Bank  (Sup.)  244. 

Evidence,  in  action  against  bank  for  receiv- 
ing spurious  bonds  in  negotiating  a  loan  for 
another,  as  to  custom  of  bankers  under  similar 
circumstances,  held  admissible  to  show  that 
defendant  used  ordinary  care.— Clinton  Nat. 
Bank  v.  National  Park  Bank  (Sup.)  244. 

Bank  receiving  spurious  bonds. as  collateral 
for  a  loan  made  for  another  held  not  charge- 
able with  negligence,  where  it  made  customary 
examination  of  bonds,  and  person  pledging  them 
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Bank  v.  National  Park  Bank  (Sup.)  244. 

Where  deposit  belongs  to  principal  instead  of 
tigent  who  made  it,  the  bank,  on  notice,  must 
recognize  the  actual,  rather  than  the  nominal, 
depositor.— Jamison  v.  Howard  I^ockwood  & 
Co.  (Sup.)  1085;  Kiltz  t.  Same,  Id. 

S  3.     SaTlnss  banks. 

Under  Laws  1892,  c.  689,  I  115,  the  proper 
order,  in  an  action  against  a  savings  bank  to 
recover  a  deposit,  is  to  require  it  to  be  paid  in- 
iiuess  the  parties  stipulate  that  it 


-McKeown  v.  Bank 


to   court,  un 

may  remain  in  the  bank. 

for  Savings  (Sup.)  1080. 

Where,  in  an  action  against  a  savings  bank, 
the  fund  in  controversy  is  deposited  in  the  name 
of  plaintiff  and  another,  defendant,  under  Laws 
1892,  c.  689,  f  115,  is  entitled  to  have  the  lat- 
ter made  a  party.— McKeown  v.  Bank  for 
Savings  (Sup.)  1080. 

BENEFICIAL  ASSOCIATIONS. 

Member  held  entitled  to  notice  before  expul- 
sion.— Zangen  v.  Krakauer  Young  Men's  Ass'n, 
No.  1  (Sup.)  1052. 

Charges  against  member  held  too  indefinite  as 
a  basis  for  proceedings  for  expulsion. — Zangen 
V.  Krakauer  Young  Men's  Ass'n,  No.  1  (Sup.) 
1052. 

Statements  of  witnesses  not  brought  before 
a  committee,  but  talking  with  them  as  indi- 
viduals, is  insufficient  as  a  basis  of  expulsion.— 
Zangen  v.  Krakauer  Young  Men's  Ass'n,  No. 
1  (Sup.)  1052. 

Provisions  as  to  notice  to  member  of  pro- 
ceedings for  expulsion  must  be  strictly  complied 
with.— Zangen  v.  Krakauer  Young  Men's 
Ass'n,  No.  1  (Sup.)  1052. 


BEQUESTS. 


See  "Wais." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  2. 

BIAS. 

Of  witness,  see  "Witnesses,"  f§  1,  3. 


See 


§  1. 


BILL  OF  PARTICULARS. 

"Pleading,"  {  5. 


BILLS  AND  NOTES. 


on  iadorse- 


Rislita  and  UabUitlea 
ment  or  transfer. 

Indorsements  on  a  note  held  for  valuable  con- 
sideration.—Chapman  V.  Ogden  (Sup.)  73. 

An  indorsee  of  an  accommodation  note  for 
value  before  maturity  may  hold  the  maker, 
though  he  k^iew  tiie  character  of  the  paper 
when  he  took  it.— Pryor  v.  Storke  (Sup.)  94. 

The  maker  of  a  note  is  not  relieved  from  lia- 
bility on  the  note  to  an  indorsee  by  the  making 


not  accepted  by  the  indorsee.— HardinW  t.  Jes- 
kins  (Sup.)  1086. 

A  counterclaim  against  the  payee  of  a  nego- 
tiable note  is  not  good  against  a  bona  6de 
purchaser  before  maturity.— McGrttth  r.  Kt- 
kki  (City  Ct  N.  Y.)  398. 

f  S.    Presentment,  demand,   notioe,  and 
pretest. 

In  an  action  on  a  note,  it  is  immaterial  wlieth- 
er  or  not  a  notice  of  protest  was  mailed,  where 
defendant  admits  in  writing  the  receipt  of  audi 
notice.— Chapman  v.  Ogden  (Sup.)  73. 

S  3.    Aetiena. 

An  allegation  in  a  complaint  that  paper  camf 
into  plaintiff's  hands  for  value  before  maturitr 
hdd  not  denied  by  an  allegation  in  the  answer 
that  plaintiff  took  the  note  after  matnrity  witb 
notice.— Pryor  v.  Storke  (Sup.)  W. 

A  note  hdd- to  be  sufficiently  proven  that  of 
the  corporation  purporting  to  execute  it- — ^Bank 
of  Metropolis  v.  Faber  (Sup.)  542. 

Indorsements  on  note  hdd  to  show  plaintiff  tb« 
legal  holder,  and  entitled  to  enforce  it. — ^Fourth 
Nat.  Bank  v.  Mahon  (Sup.)  566. 

Evidence  m  action  on  check  Md  to  sustain 
verdict  for  plaintiff.— Baechtold  v.  Claaon  (Sup.! 
592. 

A  complaint  to  recover  on  notes,  alleinn^  that 
they  were  given  for  value,  where  denied  ia 
the  answer,  warrants  evidence  as  to  their  real 
consideration.— Harding  v.  Jenkins  (Sup.)  lOStJ. 

The  maker  of  a  note  has  the  burden  of  prov- 
ing want  or  failure  of  consideration. — McGrath 
V.   Pitkin  (City  a.   N.   Y.)  398. 

An  answer  admitting  that  a  note  was  given 
for  a  good  and  valuable  consideration,  and  then 
alleging  a  want  thereof,  is  bad  on  demnrrpr. 
—McGrath  v.  Pitkin  (City  a.  N.  Y.)  398. 

The  indorsee  of  a  negotiable  note  need  not 
allege  indorsement  before  maturity.— McGrath 
V.  Pitkin  (City  a.  N.  Y.)  398. 

An  answer  alleging  payment  of  a  note,  with- 
out alleging  to  whom,  is  good  on  demurrer.— 
McGrath  v.  Pitkin  (City  Ct.  N.  Y.)  398. 

BOARD  OF  HEALTH. 

See  "Health,"  $  1. 

BODY  EXECUTION. 

See  "Execution,"  $  3. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see  "Bills 
and  Notes,**  $  1. 

BONDS. 

BoTida  for  performance  of  duties  of  tnut  or 

of^ce. 
See  "Executors  and  Administrators,'*  f  6. 

Bcfnde  in  legal  proceedhtgt* 
See  "Attachment,"  |  6;  "BaU";  "Coats,"  |  3. 
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!•       OoBstnietlon  mnd  •paratlan. 
Dond  to  secure  repayment  to  bank  of  a  snm 
rm^vm  from  it  by  one  thereafter  insolvent  con- 
Tned  and  rights  of  parties  determined.— Third 
at.   Bank  ▼.  Trarelers*  Ins.  Oo.  (Snp.)  668. 

BOUNDARIES. 

!•      Saaoriytion. 

A.  deed  describing  land  as  being  bounded  by 
he  **8ide**  of  the  road  held  not  to  convey  to 
he  middle  of  the  road.— Deering  y.  Beilly 
Sup-)  704. 

BREACH. 

>f  contract,  see  "Contracts,"  {  3. 
>f  iw'arranty,  see  **Sales/'  §  3. 

BROKERS. 

See,   also,  "Principal  and  Agent.** 

I    1.     Compeasatloa  and  lien. 

Kvidence  AeM  insufficient  to  show  an  agree- 
ment to  pay  real^state  brokers  a  commission 
for  offocting  a  sale.  —  Whitehouse  v.  Drisler 
tSup.)  95. 

Brokers  hdd  not  entitled  to  commissions  on 
a  sale  of  real  estate.— Freedman  y.  Havemeyer 
<aup.)  97. 

A  broker  held  not  to  haye  earned  a  commis- 
alon  for  leasing  a  house.— McCIoskey  y.  Thomp- 
(Sup.)  10%. 


BURDEN  OF  PROOF. 

Id   criminal  prosecntions,  B«e  "Criminal  Law," 

CALENDARS. 

Of  caiisea  tor  trial,  see  "Trial,"  ff  2. 

CAPITAL. 

Of  coiporatlonB  in  general,  aee  "Corporations," 
§1. 

CARRIERS. 

Carriage  of  goods  by  yessels,  see  "Shipping/'  f  1. 

I   1.    OarHase  of  goods. 

A  carrier  is  not  exonerated  from  liability  to 
a  consignee  for  goods  by  ^e  fact  that  the 
shipper  had  repleyied  them.—Spiegel  y.  Pacific 
Mail  S.  8.  Co.  (Sup.)  171. 

Where  a  contract  of  shipment  proyides  that 
articles  of  glass  are  taken  at  shipper's  risk,  the 
latter  cannot  recoyer  for  injury  thereto.— Toy 
T.  Long  Island  R.  Co.  (Sup.)  182. 

Shipper,  by  accepting  receipt  limiting  car- 
rier's liability  to  certain  sum,  and  failing  to 
state  yalue  of  goods,  h^ld  to  indicate  thereby 
Tslue  at  which  goods  were  to  be  taken,  and 
degree  of  care  required.— Toy  y.  Long  Island 
R.  Co.  (Sup.)  182. 

Carrier,  requested  to  stop  goods  and  return 
them  to  consignor,  held  not  liable  for  loss  of 


part  of  goods,  in  absence  of  negligence.— Byer 
y.  Pennsylvania  R.  Oo.  (Sup.)  1083. 

I  2.     Carrlaae  of  passeasers. 

Evidence  held  sufficient  to  entitle  plaintiff  to 
go  to  jury  in  action  for  damages  for  injuries 
receiyed  while  alighting  from  defendant's  street 
car.— Schiller  y.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
(Sup.)  184. 

Evidence  held  insufficient  to  justify  an  award 
of  exemplary  damages  to  an  injured  passenger 
on  a  street  car.— Wigton  v.  Metropolitan  St.  Ry. 
Oo.  (Sup.)  647. 

Books  that  plaintiff  bought  for  her  husband 
with  money  which  he  remitted  her  for  that 
purpose  held  no  part  of  her  baggage.— Hurwitz 
y.  Hamburg-American  Packet  Co.  (City  Ct. 
N.  Y.)  379. 

A  passenger  should  call  for  his  baggage  with- 
in a  reasonable  time  after  reaching  his  des- 
tination.—Hurwitz  V.  Hamburg- American  Pack- 
et Co.  (City  Ct.  N.  Y.)  379. 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal,"  |  6w 

CATTLE. 

See  "Animals." 

CAUSA  MORTIS. 

See  "Gifts."  {  2. 

CAUSE  OF  ACTION. 

See  "Action." 

CERTIORARI. 

S   1.    PiKMeedinK*  and  detenalnation. 

Where  a  writ  of  certiorari  is  explicit  as  to 
what  shall  be  returned,  it  must  be  obeyed,  un- 
less on  application  it  is  modified  so  as  to  ex- 
cuse su<A  return.— People  v.  Feitner  (Sup.)  93. 

Where  writ  is  too  broad,  remedy  is  by  mo- 
tion to  modify,  and  not  by  appeal.— People  v. 
Feitner  (Sup.)  93. 

On  certiorari  to  review  the  action  of  the 
board  of  contract  and  apportionment  carry- 
ing into  effect  a  city  ordinance,  a  retrial  of  the 
action  of  the  council  on  facts  not  presented  to 
the  board  cannot  be  had  without  notice  to  the 
board  that  such  is  to  be  the  proceeding.— Peo- 
ple v.  Board  of  Contract  &  Apportionment  of 
City  of  Albany  (Sup.)  334. 

On  review  of  the  action  of  the  board  of  con- 
tract and  apportionment  carrying  into  effect 
an  ordinance  authorizing  a  public  improvement, 
affidavits  showing  that  the  ordinance  was  irreg- 
ularly passed  are  inadmissible,  since  they  do 
not  bear  upon  the  jurisdiction  of  the  board. — 
People  y.  Board  of  Contract  &  Apportionment 
of  (Jity  of  Albany  (Sup.)  334. 

On  certiorari  to  review  the  action  of  the 
board  of  contract  and  apportionment,  addition* 
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ai  xactB  cauuoi  ne  sei.  up  uj  auiaavii^  uiuvtbs 
sach  facts  cannot  be  made  to  appear  by  means 
of  an  order  for  a  further  return.— People  v. 
Board  of  Contract  &  Apportionment  of  City  of 
Albany  (Sup.)  334. 

CHAMPERTY  AND  MAINTENANCE. 

«  Revised  Statutes  declaring  a  grant  Toid,  if  on 
delivery  the  land  is  in  adverse  possession  held 
not  to  apply  where  one  in  possession  makes  no 
claim  under  special  title.  —  Biglow  w»  Biglow 
(Sup.)  794. 


CHANCERY. 


See  "Equity.* 


CHANGE  OF  VENUL 

Of  civil  action,  see  "Venue,"  |  1. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  S  8. 

CHARGE. 

Of  legacies  on  property  by  will,  see  "Wills,"  §  4. 
To  jury,  in  criminal  prosecutions,  see  "Criminal 
Law,"  S  2. 

CHARITIES. 

I   1.    Creation,  eztstenee,  and  Talidlty. 

Bequest  to  hospital  held  to  be  intended  for 
maintenance  of  free  bed,  and  that  the  legatee 
could  receive  it  for  that  use.— In  re  United 
States  Trust  Co.  (Sur.)  376;  In  re  Johnes'  Es- 
tate, Id. 

CHATTEL  MORTGAGES. 

S  1*    Conatmotion  and  operation. 

A  mortgage  lien  held  not  postponed  to  a  right 
to  reimbursement  for  advances  for  improve- 
ments on  the  mortgaged  property. — McLeod  v. 
Miner  (Sup.)  714. 

CHEAT. 

See  "Fraud." 

CHECKS.      ^ 

See  *T3ills  and  Notes." 

CHILD. 

See  "Infants." 

CITIES. 

See  "Municipal  Corporations." 

CIVIL  RIGHTS. 

See  "Constitutional  Law."  §  3. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 


ULAIMb. 

Against  estate  of  decedent,  see  "ExecntoiB  aad 
Administrators,"  §  2. 

municipal  corporation,  see  '^Municipal  Cor- 
porations,^ S  10. 

CLUBS. 

A  member  of  an  association  who  receired  no- 
tice of  its  incorporation,  and  continned  for 
three  years  thereafter  to  pay  does,  is  a  member 
of  the  corporation,  and  liable  for  dnee. — ^BnOd- 
ing  Trades*  Club  of  City  of  New  York  t.  Han»- 
ling  (Sup.)  1056. 

Evidence  held  not  to  sustain  contention  of 

defendant  that  he  had  resigned  from  plaintiff 

dub.— Building  Trades'   Club  of  Citjr    of  New 
York  V.  Hausling  (Sup.)  1056. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  |  5. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COMBINATIONS. 

See  "Conspiracy";   "MonopolieB,"  |  1. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Carriers**: 
"Shipping.^* 

•S   1*    Power  to  roKvlAto  la  gvumrml. 

Laws  1892,  c.  687,  in  so  far  as  it  attempts  to 
impose  burdens  on  sales  within  the  state  of 
goods  manufactured  outside  of  the  state,  is 
void  as  in  conflict  with  the  commerce  danse  of 
the  federal  constitution,— Hargraves  Mills  t. 
Harden  (Sup.)  937. 

COMMISSION. 

Inquisition  of  limacy,  see  "Insane  Persons,**  S  1. 
To  take  testimony,  see  **Depo8itionB." 

COMMISSIONS. 

Of  broker,  see  "Brokers."  $  1. 

Of  executor  or  administrator,  see  "Executors  and 

Administrators,"  |  5. 
Of  trustee,  see  "Trusts,"  §  5. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  DRUNKARDS. 

See  "Drunkards." 
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COMPENSATION. 

>:r  agent,  see  "Principal  and  Agent,"  §  2. 

>r  broker,  see  "Brokers,"  §  1. 

>:f    executor  or  administrator,   see    "Executors 

and  Administrators,"  f  5. 
>T  receiver,  see  "Receivers,"  J  2. 
>r  trustee,  see  **Trusts,"  {  5. 

COMPETENCY. 

3*  eTidence,  see  "Criminal  Law,"  f  1. 
Of  juror,  see  "Jury."  S  1. 

COMPLAINT. 

In  civil  actions,  see  "Pleading"  I  1. 
In  criminal  prosecution,  see  "Indictment  and  In- 
formation. * 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See,    also,    "Accord   and    Satisfaction";     "Pay- 
ment." 

Kvidence  held  to  show  a  compromise  based  on 
sufficient  consideration.— St.  Nicholas  Skating 
&  Ice  Co.  V.  Cody  (Sup.)  1063.» 

CONDEMNATION. 

Taking 'property  for  public  use,   see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  t  6. 

CONDITIONS. 

In  deeds,  see  "Deeds,"  §  2. 

CONFIRMATION. 

Of  tax  title,  see  "Taxatioii,"  i  4. 

CONSIDERATION. 

Of  contract,  see  "Contracts,"  {  1. 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"  §  6. 

CONSPIRACY. 

Restraining  by  injunction,  see  "Injunction,"  |  2. 

I   1.    CiTll  liabUity. 

Each  party  engaged  in  a  conspiracy  is  charge- 
able wiui  the  acts  of  all  the  other  conspirators 
designed  to  effectuate  the  scheme. — Matthews 
V.  Shankland  (Sup.)  123. 


Conspiracy  hdd  to  exist  among  labor  unions 
for  the  purpose  of  boycotting  an  employer. — 
Matthews  v.  Shankland  (Sup.)  123. 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  poffUcuUir  stibjeciB. 
See,  also,  "Commerce,"  §  1. 
Special  or  local  laws,  see  "Statutes,"  {  1. 

§   1.    Vested  rishts. 

The  term  "vested  right"  hdd  not  to  include 
immunity  or  exemption  created  by  an  omission 
in  a  statute  incorporating  a  street-railroad  com- 
pany to  impose  liability  to  pave  streets.— Wood 
V.  Common  Council  of  City  of  Binghamton 
(Sup.)  105. 

S  2.    BetrospeotiTe    and    ex    post    faoto 
laws. 

Laws  1893.  c.  231,  legalizing  a  contract  be- 
tween the  city  and  the  Binghamton  Railroad 
Company  exempting  the  latter  from  liability 
to  pave  streets,  held  not  void  because  it  validat- 
ed a  contract  which  the  city  had  no  power  to 
make.— Wood  v.  Common  Council  of  City  of 
Binghamton  (Sup.)  105. 

S  3.    Equal  proteotloa  of  laws. 

Laws  1802,  c.  687.  §  15,  denying  to  foreign 
corporations  the  right  to  sue  without  a  cer- 
tificate held  to  deny  the  equal  protection  of  the 
laws.— Hargraves  Mills  v.  Harden  (Sup.)  937. 

§  4.     Duo  process  of  law. 

Laws  1892,  c.  4G7,  held  to  violate  Const  art  1, 
§  6,  and  Const.  U.  S.  14th  Amend.,  securing  per- 
sonal liberty,  in  so  far  as  it  authorized  incarcer- 
ation in  an  asylum  without  notice  or  hearing. — 
People  V.  St.  Saviour's  Sanitarium  (Sup.)  431. 

A  commitment  of  a  drunkard  hdd  not  valid 
as  a  temporary  one,  under  Laws  1892,  c.  467, 
the  act  not  authorizing  hearing  after  commit- 
mont.— People  v.  St.  Saviour's  Sanitarium  (Sup.) 
431. 

The  constitution  does  not  prohibit  destruction 
of  property  when  necessary  for  the  summary 
abatement  of  a  nuisance. — Cartwright  ▼.  Board 
of  Health  of  City  of  Cohoes  (Sup.)  731. 

Laws  1897,  c.  441,  is  not,  as  against  the 
stockholders  of  an  insolvent  bank,  void,  as  de- 
priving the  creditors  of  property  without  due 
process  of  law,  or  impairing  the  obligation  of 
contracts.— Persons  v.  Gardner  (Sup.)  822. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  <  1. 

CONTINUANCE. 

Refusal  to  adjourn  over  a  day  for  illnem  of 
counsel  was  not  error,  where  he  had  assistance, 
and  his  client  was  not  prejudiced. — McCready 
V.  Lindenbom  (Sup.)  54. 

It  was  not  error  for  the  court  to  consult  ju- 
rors on  a  motion  to  adjourn  for  illness  of  coun- 
sel, where  it  assumed  the  responsibility  of  de- 
ciding.—McCready  V.  Lindenbom  (Sup.)  54, 
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An  applScatioii  by  an  attorney  to  a  municipal 
<!oart  for  adjoarnment  held  improperly  refused. 
—Marsh  y.  Nassau  Show-Oase  Co.  (Sup.)  1083 

CONTRACTS. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 
Specific  performance,  see  "Specific  Performance." 

ContractB  cf  partkuUiT  dUuus  uf  v^rtAe^. 
See  "Corporations,"  i  4;    "Husband  and  Wife," 
I    1;     "Municipal    Corporations,"    ${    4,    6; 
'rrowns."  fi  2. 

ContiYicte  relating  to  partlctdar  tiibjecU, 

See  "Copyrights,"  1 1. 

Particular  claaie9  of  expreat  oontractt. 

See  "Bills  and  Notes";  *'Bond8";  "Guaranty"; 
"Insurance":  "Landlord  and  Tenant";  "Master 
and  Servant**;  "Partnership";  "Principal  and 
Ajjent";  "Principal  and  Surety";  "Sales"; 
"Subscriptions";  "Vendor  and  Purchaser." 

Affreightment,  see  "Shipping,"  8  1. 

Employment,  see  "Master  and  Seryant." 

Mutual  benefit  insurance,  see  "Insurance,"  $  6. 

Separation  agreements,  see  "Husband  and  Wife," 

Stipulations  in  actions,  see  "Stipulations." 
Submission  to  arbitration,  see  "Arbitration  and 
Award,"  S  1. 

Particular  classes  of  implied  contracts. 
See  "Account  Stated";  "Use  and  Occupation." 
Particular  modes  of  disc^iarging  contracts. 
See  "Compromise  and  Settlement." 

f  1.     Requisites  aad  TaUdity. 

Evidence  held  to  show  a  contract  based  on  a 
collusion  of  bidders  for  public  work,  and  void. 
— Baird  v.  Sheehan  (Sup.)  228. 

A  contract  by  a  gas  company  to  issue  its 
stock  in  exchange  for  all  the  stock  of  another, 
merely  to  prevent  ruinous  competition,  is  not 
an  unlawful  restraint  of  trade,  contrary  to  sec- 
tion 7  of  the  stock  corporation  law.— Rafferty 
V.  Buffalo  City  Gas  Co.  (Sup.)  288. 

Where  the  consideration  is  past  and  executed^ 
a  limitation  in  the  promise,  to  pay  when  able, 
is  void,  since  the  law  implies  a  promise  to  pay 
on  demand.— Fair  v.  Mevey  (Sup.)  414. 

One  who  compels  another  to  enter  into  a  con- 
tract regulating  the  price  of  an  article  cannot 
say,  as  against  the  latter,  that  the  agreement  is 
in  restraint  of  trade.— Cohen  v.  Berlin  &  Jones 
Envelope  Co.  (Sup.)  588. 

Evidence  hdd  to  warrant  a  finding  that  an 
airreement  was  not  in  restraint  of  trade.— Cohen 
V.  Berlin  &  Jones  Envelope  Co.  (Sup.)  588. 

Agreement  that  a  certain  copyrighted  book 
should  not  be  sold  below  a  certain  price  hdd 
not  in  restraint  of  trade.— Murphy  v.  Christian 
Press  Ass'n  Pub.  Co.  (Sup.)  597. 

An  agreement  by  a  brewer  to  give  a  third 
person  credit  for  a  certain  sum  for  every  box 
of  bottled  beer  sold  to  former  customers  of  siich 
third  person  held  without  consideration. — Kru- 
menacker  v.  Betz  (Sup.)  1042. 


I  2.    Conatymotion  umA  opemtiitm. 

Contract  to  pay  a  certain  price  for  a  salt 
of  clothes  cannot  be  enforced  against  v^si- 
chaser,  where  the  trousers  proved  anaatisrae- 
tory.— Schneider  v.  Klar  (Sup.)  1023. 

I  3.     Perf  onaaaoe  or  breaelu 

A  contract  with  an  author  constraed,  and 
heldf  that  a  publisher  was  entitled  to  rejec' 
an  article  after  it  was  prepared  by  the  aathor 
for  publication.— Walker  v.  Edward  lliompsoii 
Co.  (Sap.)  326. 

A  grantee  who  took  a  deed  of  property  as 
which  buildings  were  in  course  of  erection  kfU 
not  personally  liable  under  his  contract  wiih 
the  grantor  to  pay  a  debt  due  a  material  nun 
out  of  the  proceeds  of  a  subsequent  sale  of  tbf- 
property,  until  a  sale,  or  unreasonable  neiglea 
to  make  it.— Brumme  v.  Herod  (Sup.)  670. 

A  contractor  substantially  complying  with  his 
contract  held  entitled  to  recover  the  conrtact 
price  less  the  damage  resulting  from  slight 
omissions. — Ryan  v.  Voelkl  (Sup.)  10^. 

f  4.     Aetlons  for  breaelu 

Where  a  contract  is  void  as  against  pnblic 
policy,  the  court  will  refuse  to  enforce  ix. 
though  such  objection  was  not  raised  against 
it.— Baird  v.  Sheehan  (Sup.)  228. 

Evidence  held  to  sustain  referee's  finding  that 
work  under  a  contract  was  not  to  be  paid  for 
in  city  bonds.— Baird  v.  Sheehan  (Snp.)  228. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  f  3. 

CONTRIBUTION. 

Promises  to  contribute,  see  "Subscriptiona'* 

CONVERSION. 

W^rongful  conversion  of  personal   property,  see 
*Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  S  1. 

Conveyances   by   or  to  particular  classes  qf 

parties. 
See  "Infants,"  f  1. 

Conveyances  of  particular  species  of  property. 
Mortgaged  property,  see  "Mortgages,"  {  1. 

Particular  cUisses  cf  ocmveymices. 
See    "Assignments    for    Benefit    of    Creditors"; 
"Chattel  Mortgages";   "Deeds";  "Mortgages." 

COPYRIGHTS. 

S  1.     Title,   oonTeyaaoea,  oontraeta,  aad 
regulations. 

Contract  between  owner  of  copyright  and  cer- 
tain plates  and  one  to  whom  he  sells  right  to 
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^»ul>1i8h  from  the  plates  hdd  binding  on  one 
thereafter  purchasing  the  copyright  and  other 
plates,— Murphy  v.  Christian  JPress  Ass'n  Pub. 
Co.  (Sup.)  597. 

Contract  between  owner  of  copyright  and  one 
ro  ^vrhom  he  sells  right  to  publish  construed,  and 
price  at  which  books  may  be  sold  determined. 
— Murphy  v.  Christian  Press  Ass'n  Pub.  Co. 
(Sup.)  5*7. 

CORPORATIONS. 

Particular  classes  of  corporations. 
See    "Beneficial  Associations";    "Clubs";    "Mu- 
nicipal Corporations";   "Street  Railroads,"  f  1. 
Banks,  see  "Banks  and  Bankhig,"  S  1. 

i   1.    Capital^  stock,  aad  diTidends. 

A.  gas  company  purchasing  all  the  stock  of 
another  by  issuing  stock  of  its  own  therefor 
heid  not  to  violate  section  42  of  the  stock  corpo- 
ration law,  prohibiting  the  issue  of  stock  for 
loss  than  its  par  value.— Rafferty  v.  Buffalo 
City  Gas  Co.  (Sup.)  288. 

The  provision  of  section  42  of  the  stock  cor- 
poration law  that  no  stock  shall  be  issued  ex- 
<!ept  for  property  actually  received  for  a  cor- 
poration's "lawful  purposes"  held  not  to  re- 
strict a  gas  company  from  issuing  its  stock  in 
exchange  for  all  the  stock  of  another,  if  the 
transaction  is  otherwise  admissible.— Rafferty 
V.   Buffalo  City  Gas  Co.  (Sup.)  288. 

One  to  whom  certificate  of  stock  on  its  face 
is  transferred  has  prima  fade  ri^ht  to  have  it 
transferred  on  books  of  corporation.— William- 
son V.  Anderson  (Sup.)  883. 

I   2*     Membera  mad  atoekkoldera. 

Where  stock  is  subject  to  assessment,  In  or- 
der to  charge  individual  subscriber  it  must  be 
Hhown  that  the  full  stock  had  been  subscribed 
for.— Sullivan  County  Club  v.  Butler  (Sup.)  1. 

Provision  in  certificate  of  full-paid  stock  held 
not  an  assent  to  any  assessment  thereon  not 
authorised  by  law.— Sullivan  County  Club  v. 
Bntler  (Sup.)  1. 

Provision  in  receipt  for  full-paid  stock  that 
party  holds  it  under  by-laws  of  corporation  as 
to  dues  does  not  make  it  assessable  under  by- 
law passed  before  signing  receipt,  but  after 
payment  for  full-paid  stock. — Sullivan  County 
Club  V.  BuUer  (Sup.)  1. 

Fully  paid  up  stock  cannot  be  assessed,  in 
the  absence  of  statutory  provisions,  unless 
stockholder  has  agreed  thereto  by  contract.— 
Sullivan  County  Club  v.  Butler  (Sup.)  1. 

Minority  stockholders  cannot  maintain  Aiit 
against  majority  to  enjoin  sale  of  corporate 
property  on  theory  that  suit  is  by  corporation, 
without  showing  that  majority  are  acting 
fraudulently.— Lewisohn  v.  Anaconda  Copper- 
Min.  Co.  (Sup.)  807. 

Minority  stockholder,  as  such,  cannot  main- 
tain suit  against  majority  to  enjoin  sale  of  cor- 
porate property  on  ground  of  injury  to  stock. — 
lewisohn  V.  Anaconda  Copper-Min.  Co.  (Sup.) 
8UT« 


Bona  fide  minority  stockholder  held  not  pre- 
cluded from  enjoining  majority  from  voting 
for  certain  disposition  of  corporate  property 
because  his  motive  was  to  protect  anotiier  cor- 
poration.— Lewisohn  v.  Anaconda  Ck)pper-Min. 
Co.  (Sup.)  807. 

In  such  case  burden  of  proof  is  on  minority 
stockholders.- Lewisohn  v.  Anaconda  Copper- 
Min.  Co.  (Sup.)  807. 

f  3.     Oflleera  aad  aaeata. 

The  court  will  not  interfere  with  contracts 
of  directors  at  suit  of  stockholders,  where  no 
fraud  is  shown  and  the  contract  is  ultimately 
to  be  submitted  to  the  stockholders.— Rafferty 
V.  Buffalo  City  Gas  Co.  (Sup.)  288. 

Directors  of  a  company  have  no  right  to  vote 
salaries  to  themselves  as  mere  incidents  to 
their  offices.- Fitchett  v.  Murphy  (Sup.)  322. 

Where  directors  of  a  company,  by  separate 
resolutions,  voted  salaries  to  themselves,  the 
fact  that  each  director  refrained  from  voting 
on  the  resolution  fixing  his  salary  does  not  ren- 
der such  resolutions  valid.— Fitchett  v.  Murphy 
(Sup.)  322. 

That  when  a  company  was  organized  salaries 
were  given  to  the  stockholders  in  proportion  to 
the  amount  of  their  stock,  as  a  method  of  di- 
viding the  earnings,  is  not  a  precedent  which 
renders  valid  subsequent  resolutions  of  the  di- 
rectors voting  themselves  salaries  as  mere  in- 
cidents to  their  offices.— Fitchett  v.  Murphy 
(Sup.)  322. 

Since  directors  of  a  company  in  voting  sala-^ 
ries  to  themselves  are  deafing  with  themselves; 
in  respect  to  their  trust,  their  action  in  so  doing 
may  be  attacked  by  the  stockholders  In  a  court 
of  equity.— Fitchett  v.  Murphy  (Sup.)  322. 

Annual  report  verified  by  only  one  ofDcer  hdd 
not  a  compliance  with  the  statute,  so  as  to  avoid' 
the  liability  of  the  directors.— Bank  of  Metropo- 
lis V.  Faber  (Sup.)  542. 

Ihat  affidavit  to  annual  statutory  report  states, 
that  a  certain  person  was  a  director  was  in- 
sufficient to  bind  him  when  sued  as  a  director. 
—Bank  of  Metropolis  v.  Faber  (Sup.)  642. 

ElVidence  hdd  insufficient  to  show  that  defend- 
ant acted  as  director  and  trustee  after  the  ez*- 
piration  of  the  year  for  which  he  was  elected. 
—Bank  of  MetropoUs  v.  Faber  (Sup.)  542. 

Liability  of  a  director  of  a  corporation  nnder- 
Laws  1892,  c.  688,  ff  30,  for  failure  to  file  an- 
nual report,  hdd  not  affected  by  abandonment  of 
business  later  in  the  year.— Lee  v.  Jacob  (Sup.) 
645. 

A  director  is  liable  for  a  debt  of  a  cor^ration, 
though  not  yet  due,  where  the  corporation  fails 
to  file  annual  record  as  required  by  Laws  1892, 
c.  688,  S  30.— Lee  v.  Jacob  (Sup.)  645. 

Under  Code.  Sl  1781,  1811,  nroceeding  by  at- 
torney general  under  section  1948  held  not  prop- 
er, where  annulment  of  election  of  trustee  of 
corporation  is  sought  merely  on  ground  of  in- 
elinbility.— In  re  Northern  Dispensary  (Sup.> 
784. 

Under  Laws  1890,  c.  563,  §  15,  annulment  of 
election  of  trustee  of  corporation  for  ineligibili-^ 
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ty  may  oe  naa  on  motion  tnereror.— in  re  iNorui- 
€rn  Dispensary  (Sup.)  784. 

Sale  of  corporate  property  for  less  than  high- 
est bid  held  not  to  warrant  inference  of  bad 
faith,  as  matter  of  law.— Lewisohn  t.  Anaconda 
Gopper-Min.  Co.  (Sup.)  807. 

I  4«     Corporate  power*  aad  liabilities. 

A  complaint  need  not  allege  that  a  defendant 
company  against  which  no  relief  is  sought  is 
a  corporation.— Garter  v.  Herbert  Booth  King 
&  Bro.  Pub.  Go.  (Gity  Gt.  N.  Y.)  382. 

A  contract  which  the  corporation  has  authori- 
ty to  make  may  be  executed  by  its  yice  president 
in  the  absence  of  the  president. — Aaronson  v. 
David  Mayer  Brewing  Co.  (Gity  Gt.  N.  Y.)  387. 

A  brewing  company  has  power  to  guaranty 
the  performance  of  the  covenants  of  a  lease  of 
a  store  to  one  of  its  customers. — Aaronson  v. 
David  Mayer  Brewing  Go.  (Gity  Gt.  N.  Y.) 
387. 

f  5.     InaoWenoy  and  reeeivera. 

A  subscriber  to  the  stock  of  a  corporation 
cannot  question  the  validity  of  the  incorpora- 
tion, where  it  has  been  approved  and  in- 
curred liabilities  in  its  corporate  name.— Regener 
V.  Hubbard  (Sup.)  173. 

The  fraud  of  a  promoter  of  a  corporation  to 
induce  a  subscription  to  its  capital  stock  held 
to  furnish  no  defense  to  an  action  by  its  re- 
ceiver to  recover  an  assessment.  —  Regener  v. 
Hubbard   (Sup.)   173. 

%  6.     Consolidation. 

No  consolidation  follows  from  the  issuance 
by  one  corporation  of  stock  in  exchange  for  all 
the  stock  of  another.— Rafiferty  v.  Buffalo  Gity 
Gas  Go.  (Sup.)  288. 

$  7.     Foreign  corporations. 

Proof  that  foi^ign  corporation  was  doing 
business  in  New  York  merely  at  time  of  trial, 
without  payment  of  license  fee  imposed  by 
Laws  1896,  c.  908,  §  181,  held  not  to  prevent 
recovery  for  goods  sold.— Stem  v.  Childs  (Sup.) 

An  action  by  a  nonresident  against  a  foreign 
corporation  on  a  contract  made  and  to  beeper- 
formed  in  Illinois  held  not  maintainable  in  New 
York.— Chambers  v.  Feron  &  Ballon  Go.  (Sup.) 
338. 

The  statutes  of  New  York  relating  to  the  in- 
ternal affairs  of  corporations  hdd  not  to  apply 
to  foreign  corporations.— Ernst  v.  Rutherford  & 
Boiling  Springs  Gas  Go.  (Sup.)  403. 

An  action  by  a  minority  stockholder  hdd  for 
an  accounting  and  a  restoration,  and  hence  the 
court  had  jurisdiction  over  the  subject-matter, 
where  it  obtained  jurisdiction  of  defendants, 
though  the  corporation  was  a  foreign  one. — 
Krnst  V.  Rutherford  &  Boiling  Springs  Gas  (Jo. 
(Sup.)  403. 

Question  of  right  of  registered  stockholder 
In  a  foreign  corporation  to  vote  stock,  under 
laws  of  foreign  state,  held  to  be  for  courts  of 
that  state.— Lewisohn  v.  Anaconda  Gopper-Min. 
Go.  (Sup.)  807. 

Unless  it  affirmatively  appears  that  plaintiff 
in  an  action  against  a  foreign  corporation  is  a 


nonresiaent,  demurrer  will  not  lie  to  tne  com- 
plaint for  failure  to  allege  residence. — Cartpr 
V.  Herbert  Booth  King  &  Bro.  Pub.  Co.  {Gtj 
Ct.  N.  Y.)  382. 

Since  a  demurrer  for  want  of  inilsdictif^ 
will  not  lie  to  a  complaint  unless  the  want  of 
jurisdiction  affirmatively  appears,  a  complaint 
in  an  action  against  a  foreign  corporation,  on  i 
contract,  which  does  not  show  where  such 
contract  was  made,  is  not  demurrable. — Carter 
V.  Herbert  Booth  King  &  Bro.  Pub.  Co.  (Gty 
Gt.  N.  Y.)  382. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation.**  f  1, 

COSTS. 

S   !•     Nature,    sroiinds,    aad    ezteat    sf 
riaht  in  seneraL 

Where  the  complaint  was  dismissed  at  the 
trial  for  want  of  jurisdiction,  costs  follow  as 
of  course,  the  objection  not  appearing  on  Its 
face.— Chambers  v.  Feron  &  Ballon  Co.  (SapL> 
338. 

f  2.     Persons,  property,  and  f  nAda  liable 

\ATiere  both  parties  in  a  disbarment  proeecd- 
ing  consented  to  a  stenographer  taking;  the  t«»>- 
timony,  and  accepted  copies  of  his  notes,  know- 
ing that  he  looked  to  them  for  payment,  both 
were  liable  for  the  stenographer's  fees  on  di*- 
missal.— Bormay  v.  Van  Ness  (Sup.)  O40. 

§  3.    Security  for  payment. 

Defendant  is  not  guilty  of  laches  in  movin^^ 
for  security  where  she  does  so  as  soon  as  !!^h<' 
learns  of  plaintifTs  nonresidenoe.— ^^Ilson  t. 
Eveline  (Sup.)  632. 

Defendant  hdd  not  chargeable  with  notice  th£t 
plaintiff  was  a  nonresident  by  the  verificatioc 
of  the  complaint  by  plaintiff's  agent. — ^Willson  v. 
EveUne  (Sup.)  632. 

Under  Consolidation  Act,  §1  1298,  1299,  and 
Greater  New  York  Charter,  §  1369,  a  nonresi- 
dent of  New  York  Gity  may  sue  by  long  som- 
mons,  without  giving  security  for  ooats. — ^Mel- 
bourne V.  Egbert  (Sup.)  1017. 

f  4.     Amount,  rate,  and  iteauu 

The  inoposition  of  costs  and  an  extra  allow- 
ance of  fl,0(X)  hdd  too  severe  a  penalty  to  in- 
flict on  a  domestic  servant.— Dann  v.  Worm5*»r 
(Sup.)  474. 

*  Extra  allowance  held  Iniproperly  granted  un- 
der stipulation.— Thames  Loan  &  Trust  Go.  v. 
Hagemeyer  (Sup.)  689. 

fextra  allowance  provided  for  in  Code  Civ. 
Proc.  §  3253,  held  properly  denied  in  a  suit  to 
enjoin  obstruction  of  a  public  stream. — People 
T.  Page  (Sup.)  834. 

f  5.    Taxation. 

Motion  for  retaxation  must  be  made  on  pa- 
pers used  before  the  clerk.— -Lyman  v.  Young 
Men's  (}osmopolitan  Club  (Sup.)  712. 

Evidence  in  affidavit  to  bill  of  cosU  k^d  not 
disproved.— Lyman  v.  Young  Men's  Cosmopoii- 
tan  Club  (Sup.)  712. 


INDEX. 


1135 


O.      On  appeal   or  error,   and   on   new 
trial  or  motion  tberef  or. 

JL  respondent  is  not  entitled  to  costs  on  af- 
trmance  of  the  indgment,  where  he  did  not  ap- 
•ear.— Lewis  y.  Hosey  (Sup.)  200. 

"^^here,  on  reversal,  the  court  granted  coflts 
»f  a  motion  denied,  bat  failed  to  fix  the 
iniount,  the  customary  sum  of  $10  was  proper- 
y  allowed.— Bumell  v.  Coles  (Sup.)  208. 

TJnder  Code  Ciy.  Proc.  f  3251,  subd.  4,  giving 
'ortain  costs  on  appeal,  there  is  no  distinction 
j^tween  an  appeal  from  a  judgment  and  one 
rrom  an  order.— Bumell  v.  Coles  (Sup.)  208. 

Code  C3iv.  Proc.  S  3251,  subd.  3,  providing  for 
notion  costs  and  certain  disbursements  on  mo- 
lions,  does  not  apply  to  costs  on  appeal  from  an 
>rder  or  judgment.— Burnell  v.  Coles  (Sup.)  208. 

The  reversal  of  an  order  of  a  lower  court 
•with  costs"  means  the  costs  of  the  appeal  to 
the'  court  allowing  them,  and  hence  does  not 
include  costs  in  intermediate  courts.— Bumell 
r.  Coles  (Sup.)  208. 

A  reversal  "with  costs"  does  not  include  dis- 
bursements, except  in  a  final  judgment,  when, 
under  Code  Civ.  Proc.  §  3256,  the  successful 
party  is  entitled  to  charge  for  certain  necessa- 
ry disbursements.- Burnell  v.  Coles  (Sup.)  208. 

Disbursements  for  stenographer's  minutes  are 
costs  to  which  defendant  is  entitled,  where 
plaintiff  obtains  a  new  trial  after  a  verdict  in 
his  favor.— Riegel man  v.  Brunnings  (Sup.)  756. 


S€>e 


CO-TENANCY. 

^Tenancy  in  Common." 


COUNTERCLAIM. 

See  "Set-Off  and  (}ounterclaim." 

COURTS. 

Justices'  courts,  see  "Justices  of  the  Peace.*' 
Review  of  decisions,  see  **Appeal." 

§    1.     Hatitre,  extent,  and  eaterelse  of  Jia- 
risdiotion  in  general. 

Jurisdiction  over  the  subject-matter  cannot 
be  conferred  by  a  consent.— Chambers  v.  Fe- 
ron  &  Ballon  Co.  (Sup.)  338. 

The  opinion  of  the  court  of  appeals,  made  a 
part  of  its  judgment,  may  be  considered  in  de- 
termining what  was  decided.— In  re  Edson  (Sup.) 
409. 

§  2.     Courts  of  liniited  or  inferior  Jnris- 
diotion. 

A  municipul  court  of  New  York  City  cannot 
open  a  judgment  entered  by  consent.— Porter 
V.  Cregan  (Sup.)  200. 

§   3*    Courts  of  probate  Jurisdiction. 

A  surrogate  is  without  jurisdiction  to  deter- 
mine a  contest  between  an  assignee  of  a  lega- 
tee's distributive  share  and  the  legatee's  at- 
taching creditor.— In  re  Arkenburgh  (Sup.)  523. 

Surrogate's  court  has  no  jurisdiction  to  com- 
pel pajrment  of  disputed  claims  against  a  dece- 
dent^s  estate.— In  re  Whitehead  (Sup.)  960; 
In  re  Steinway's  Estate,  Id. 


§  4«     Courta  of  appellate  Jurisdiction. 

Appeal  from  municipal  court  of  First  district 
of  the  borough  of  the  Bronx  held  not  to  lie  to 
appellate  division  in  First  department.— Duck- 
worth V.  Cunningham  (Sup.)  191. 

Under  New  York  Charter,  $  13OT,  a  depart- 
ment of  the  supreme  court  having  Jurisdiction 
of  appeal  from  a  municipal  court  is  not  changed 
by  transfer  of  the  case  for  trial  from  the  dis- 
trict in  which  action  was  brought.— Mulligan 
V.  Cox  (Sup.)  796. 

CREDITORS. 

See    "Assignments    for    Benefit   of   Creditors"; 

"Fraudulent  CJonveyances." 
Of   intestate,   see   "Descent   and   Distribution,*' 

Of  testator,  see  "Wills,"  S  4. 
Subrogation  to  rights  of  creditor,   see  "Subro- 
gation." 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  S  2. 

Indictment,  information,  or  complaint,  see  ''In- 
dictment and  Information." 

Restraining  criminal  acts  by  injunction,  see  "In- 
junction,^' §  2. 

Partlcular  offensea. 
See  "Intoxicatmg  Liquors,"  §  3;    "Perjury." 

I   1.    Eridenoe. 

Evidence  that  defendant  assaulted  the  ar- 
resting officer  is  competent.— People  v.  Moore 
(Sup.)  802. 

On  prosecution  for  riding  a  bicycle  on  a  side- 
walk willfully  and  without  authority,  burden 
is  on  the  people  to  prove  that  defendant  will- 
fully rode  on  the  sidewalk,  without  authority  or 
necessity.— People  v.  Meyer  (Co.  Ct.)  1097. 

S  2.     Trial. 

A  prejudicial  statement  by  a  trial  judge  to 
a  witness  in  a  criminal  case  held  not  cured  by 
a  general  instmction  that  the  jury  should  de- 
termine questions  of  fact  regardless  of  the 
opinion  of  the  court— People  v.  Hill  (Sup.)  282. 

Direction  of  a  trial  judge  to  a  witness  to 
"answer  the  Question,  and  stop  quibbling"  held 
error,  as  an  invasion  of  the  province  of  the 
jury.— People  v.  Hill  (Sup.)  282. 

Statements  of  the  court  previous  to  the  re- 
ception of  evidence  held  not  prejudicial.— People 
V.  Moore  (Sup.)  802. 

A  charge  held  not  erroneous  as  laying  stress 
on  the  fact  that  particular  state's  witnesses 
were  not  contradicted. — People  v.  ^(oore  (Sup.) 
802. 

It  is  error  to  permit  the  jury  to  return  a 
sealed  verdict  In  a  criminal  case.— People  v. 
Pickert  (Co.  Ct.)  1090. 

S  3.    JudBuient,      sentenoo,      aud      flual 
oommitmeat. 

A  certificate  of  conviction  held  to  sufficient- 
ly designate  the  offense,  under  Code  Cr.  Proc. 
§  721.— People  v.  Sloane  (Sup.)  930. 
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f  4.    Appeal* 

Where  proof  of  defendant'^  guilt  was  slight 
it  cannot  oe  said  that  an  erroneous  remark  of 
the  court  calculated  to  discredit  his  testimony 
was  without  prejudice.— People  t.  Hill  (Sup.) 
282. 

Eyidence  which  the  court  struck  out,  and 
instructed  the  Jury  to  disregard,  held  harmless. 
—People  V.  Moore  (Sup.)  802. 

Error  of  justice  in  entering  jury  room  and 
asking  if  a  verdict  had  been  reached  held  harm- 
less.—People  V.  Pickert  (Co.  Ct)  1090. 

Error  in  excusing  a  juror  out  of  court  is 
prejudicial  where  injury  might  have  resulted 
to  accused,  and  this  though  no  objection  to  such 
action  was  made  at  the  trial.— People  t.  Pick- 
ert (Co.  Ct.)  1090. 

Where  no  objection  is  taken  on  the  trial  or 
to  any  preliminary  proceedings,  no  errors  as- 
signed in  affidavit  for  appeal  will  be  reviewed, 
except  that  of  insufficiency  of  evidence,  and 
that  act  complained  of  did  not  constitute  an  of- 
fense.—People  V.  Meyer  (Co.  Ct.)  1097. 

Objection  that  warrant  issued  for  arrest  of 
defendant  gave  his  Christian  name  as  "Jesse" 
instead  of  "Jacob"  is  waived  when  taken  for 
the  first  time  on  appeal.— People  v.  Meyer  (Co. 
Ct.)  1097. 

CROSS  COMPLAINT. 

See  "Pleading,"  f  2. 

CROSS-EXAMINATION. 

See  "Witnesses,"  I  2. 


See  "Dower." 


CURTESY. 


CUSTOMS  AND  USAGES. 

Evidence  held  insufficient  to  establish  custom 
that  a  broker  is  not  entitled  to  commission 
for  obtaining  purchaser  for  property  sold  with 
agreement  for  builder's  loan  until  purchaser 
has  earned  his  first  payment.— Leitner  v. 
Boehm  (Sup.)  227. 

DAMAGES. 

Danuige8  for  parUcuUir  infwriea. 

See  "Death,"  f  1;  "Fraud."  f  1;  "Libel  and 
Slander,"  S  2. 

Breach  by  buyer  of  contract  for  sale  of  goods, 
see  "Sales."  $  4. 

Injuries  caused  by  public  inoprovements,  see  "Mu- 
nicipal Corporations,"  jf  6. 

S   1.    Nature   and  groiuids   im  s^meral. 

A  person  whose  negligence  contributes  to  an 
injury,  which  is  single,  though  it  might  not 
alone  nave  caused  it,  is  liable  for  whole  dam- 
age.—Barnes  V.  Masterson  (Sup.)  939. 

§  2.     Inadequate  and  ezoeaslTe  damases. 

Evidence  of  injuries  considered,  and  held  not 
to  justify  a  verdict  for  |15,000.— Quirk  v.  Sie- 
gel-Cooper  Co.  (Sup.)  49. 


Verdict  for  nominal  damageeu  in  an  atti' 
for  depriving  plaintiff  of  use  ot  Hia  prop^ 
will  be  set  aside  where  there  is  mutispnted  Xi 
timony  that  he  sustained  substantinl  daimi^ 
—Gardner  v.  Baer  (O).  (3t.)  1096. 

§  3.     Fleadiais,  evldenee,  anA  akmrnvmrnrnta 

A  complaint  for  personal  injurws  held  s^ 
ciently  specific  to  warrant  evidenoe  as  to  s: 
effects  of  the  injuries  received.— Bolte  r.  TLn 
Ave.  B.  Co.  (Sup.)  1088. 

In  action  for  personal  injuries,  si>e<na]  d£i 
ages  not  pleaded  cannot  be  recovered. — Hs*: 
lacher  r.  Third  Ave.  R.  Co.  (City  Ct.  N.  I 
380. 

DEATH- 

Of  partner,  see  "Partnership,"  f  4. 

f   1.     Aotiona  for  eanainc  dentin. 

Recovery  of  |2,000  for  the  death  of  a  1' 
year  old  boy  is  reasonable.— Quinn  v.  Pietr 
(Sup.)  419. 

DEBTOR  AND  CREDITOR. 

See    "Assignments    for   Benefit   of    GredHoirs*'; 
"Fraudulent  Conveyances." 

DECEDENTS. 

£28tates,  see  "Descent  and  Distribution'';    *%• 

ecutors  and  Administrators." 
Testimony  as  to  transactions  with  persona  since 

deceased,  see  "l/ntnesses,"  f  1. 


See  "Fraud.** 


DECEIT. 


DEEDS. 


Acknowledgment  of  execution,  see  ''Acknowledg- 
ment." 

In  fraud  of  creditors,  see  "fraudulent  Goavej- 
ances.'* 

In  trust,  see  '•Trusts,"  f  1, 

De0dt  by  or  to  porticuZor  closset  of  SNirNn; 

See  "Infanta,"  §  1. 

ParUcuUir  dasteB  tf  deeds. 
Of  trust,  see  "Assignments  for  Benefit  of  Cred- 
itors," §  1;   "Mortgagee." 

§   1.    BeqviaitM  aad  Taliaity. 

A  deed  which  is  witnessed  is  pi^eanmed  tD 
haye  been  delivered  at  its  date,  though  a^ 
knowledged  afterwards.— -Biglow  t.  Biglov 
(Sup.)  794u 

§  2.    Coastrvotiom  and  operatloB. 

A  covenant  to  erect  only  a  family  residena 
held  not  broken  by  the  erection  of  an  apartment 
house.— Sonn  v.  Heilberg  (Sup.)  Ml. 

Oovenant  against  carrying  on  any  noxious 
trade  or  business  does  not  prevent  use  of  prem- 
ises as  a  way  over  which  to  pass  and  repass* 
though  such  use  constitutes  nuisance.— Boiui' 
sack  V.  McDonald  (Sup.)  347. 
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A  reserration  of  land  over  which  the  waters 
t  a  lake  may  hereafter  flow  held  to  reserve  a 
ifcht  to  cut  ice  where  the  lake  overflowed  there- 
Lfter. — Swan  v.  Goff  (Sup.)  690. 

DE  FACTO  OFFICERS. 

ke   "Officers,"  S  1. 

DEFAMATION. 

s«e  "IJbel  and  Slander." 

DELIVERY. 

)f   deed,  see  "Deeds,"  §  1. 

DEMURRER. 

[n  pleading,  see  *Tleading,"  f  3. 

DEPOSITIONS. 

See,  also  "Witnesses." 

Whether  the  court,  on  a  second  hearing  of  a 
motion  for  an  open  commission,  should  consider 
affidavits  omitted  from  the  original  papers,  is 
in  its  discretion.— Burnell  v.  Coles  (Sup.)  888. 

It  is  not  necessary,  to  grant  of  open  commis- 
sion, that  witnesses  should  be  named.— Bur- 
nell V.  Coles  (Sup.)  888. 

Materiality  of  testimony,  to  take  which  de- 
fendant asked  for  an  open  commission,  held 
established  by  satisfactory  proof.— Burnell  y. 
Colea  (Sup.)  888. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  f  2. 

DESCENT  AND  DISTRIBUTION. 

See,  also,  "Dower";  "Executors  and  Adminis- 
trators." 

Inheritance  and  transfer  taxes,  see  "Taxation," 
i  5. 

Property  and  interests  undisposed  of  by  will,  see 
"Wilto,"  f  4. 

i  1.     Riflita  aad  liabUitiM  of  liairs  and 

A  proceeding  to  pursue  property  of  a  decedent 
after  distribution,  as  allowed  by  Code  Civ. 
Proc.  |_1837  et  seq.,  should  be  by  bill  in  eq- 
uity.—Howell  V.  Wallace  (Sup.)  280. 

That  an  estate's  claim  against  a  legatee  is 
barred  by  limitations  does  not  prevent  its  de- 
duction from  the  legatee's  share.— In  re  Mun- 
son  (Sur.)  161. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  *'Wills."  §  3. 
Of  property  conveyed,  see  "Boundaries,"  fi  1. 

devised  or  bequeathed,  see  "Wills,"  {  8. 

56  N.Y.S.-72 


See  "Replevin." 


See  "Wills." 


DETINUE. 
DEVISES. 


DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  §  6. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant, 

§  1. 
From  liability  as  guarantor,  see  "fJuaranty,"  {  2 
as  surety,  see  "Principal  and  Surety,^'  {  1 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  §  1. 


DISCOVERY. 

§  1.     trnder  statutory  proTiaioas. 

Code  (?iv.  Proc.  §  872,  does  not  authorize  a 
court  to  order  the  examination  of  a  party  as  a 
witness. — Wiechers  v.  New  Home  Sewing- 
Mach.  Co.  (Sup.)  235. 

Where  all  the  plaintiffs  but  one  are  nonresi- 
dents, and  his  address  is  given  generally  as  in 
New  York  City,  and  it  does  not  appear  that  he 
is  a  necessary  party,  held,  defendant  is  entitled 
to  disclosure  as  to  particulars  of  his  residence. 
—Havana  City  Ry.  Co.  v.  Ceballos  (Sup.)  360. 

It  is  no  cause  for  denying  plaintiff  in  libel 
against  a  commercial  agency  the  right  to  exam- 
ine defendant's  books  to  ascertain  the  names  of 
its  subscribers,  that  defendant  knows  some  of 
them.— Campbell  v.  Brock's  Commercial  Agency 
(Sup.)  540. 

It  is  no  cause  for  denying  an  examination  of 
a  party  sued  for  libel  that  he  may  be  asked 
incriminating  questions.— Campbell  v.  Brock's 
Commercial  Agency  (Sup.)  540. 

Where  an  order  for  a  bill  of  particulars  re- 
quired plaintiff  to  give  defendant  information,  to 
be  found  alone  in  defendant's  books,  an  order 
for  defendant's  examination  was  proper.— Camp- 
bell V.  Brock's  Commercial  Agency  (Sup.)  540. 

Where  plaintiff  has  information  on  which  to 
frame  complaint,  application  for  examination  of 
defendant  before  issue  joined  is  premature.— St. 
John  V.  Buckley  (Sup.)  635. 

Plaintiff  held  not  entitled  to  order  for  exam- 
ination of  defendant's  books  to  prepare  com- 
plaint, where  he  has  all  the  information  nec- 
essary, except  as  to  stating  amount  of  dam- 
ages.- Tayler  v.  American  Ribbon  Co.  (Sup.) 
667. 

Service  on  defendants'  attorney  of  an  order 
to  strike  out  an  answer  for  failure  to  make  dis- 
covery held  sufficient,  where  they  appeared  on 
the  motion  and  contested  it  on  the  merits.- 
Brown  v.  Georgi  (Sup.)  923. 

A  petition  for  discovery  held  to  show  suffi- 
cient grounds  therefor  in  aid  >o|  an  amended 
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couipiaini,    unaer   ijren.    nuies   irrac.   J.4,   suoa. 
1.— Brown   v.   Georgi   (Sup.)   923. 

Insured  suing  on  a  policy  kdd  eptitled  to 
inspection  of  liis  deposition  taken  by  defend- 
ant before  trial  as  to  cause  of  fire  and  amount 
of  loss. — Marx  v.  Pennsylvania  Fire  Ins.  Co. 
(City  Ct.  N.  Y.)  301. 

Code  Civ.  Proc.  S  808.  authorizes  the  court 
to  strike  defendant's  answer,  on  his  refusal  to 
comply  with  an  order  of  discovery. — Brown  v. 
Georgi  (City  Ct.  N.  Y.)  851. 

A  discovery  held  properly  granted  where  de- 
fendants merely  deiiiod  the  execution  of  any 
such  lease  as  plaintiflTs  papers  referred  to. — 
Brown  v.  Georgi  (City  a.  N.  Y.)  851. 

DISCRETION  OF  COURT. 

Review  in  civil  actions,  see  "Appeal/*  §  7, 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  'Trial,"  |  6. 

S   1.    Voluntary. 

Right  of  discontinuance  Tield  not  waived  by 
request  to  introduce  further  testimony  after  re- 
fusal of  discontinuance,  the  request  being  with- 
drawn without  further  action.— Goldberg  v. 
Victor  (Sup.)  1044. 

Under  Consolidation  Act,  S  1382,  permitting 
plaintiff  to  discontinue  at  any  time  before  final 
submission,  it  was  error  to  refuse  plaintiff's 
request  for  discontinuance  while  defendant  was 
introducing  his  evidence.— Goldberg  v.  Victor 
(Sup.)  1044. 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
"Partnership,"  §  5. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

Oi  proceeds  of  foreclosure,  see  "^lortgages,"  f  3. 

DIVORCE. 

i  1.     Operation    and    effect    of    divoreo, 
and  rlfflits  of  divoroed  persona. 

A  divorce  obtained  in  another  state  against  a 
resident  of  New  York,  without  personal  serv- 
ice in  the  state  where  the  action  is  brought,  is 
void  in  New  York.— Hamilton  y.  Hamilton 
(Sup.)  122. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  {  2. 

DOCUMENTS. 

Production  and  inspection  of  writings,  see  ''Dis- 
covery,"  §  1. 

DOMICILE. 

Settlement  of  pauper,  see  "Paupers,**  f  L 

In  the  absence  of  evidence  of  an  intention 
to  abandon  a  former  domicile  and  acquire  an- 


ouier,  a  mere  cnange  oi  restaence  is  insumneac 
to  effect  a  change  of  domicile. — People  v.  Win- 
ston (Sup.)  323. 


See  "Gifts.'* 


DONATIONS. 


DOWER. 


§   1*    Nature  and  requisites. 

The  power  of  the  court  in  this  behalf  b  not 
enlarged  by  the  fact  that  the  hnsband  and  wife 
live  apart  under  a  judgment  of  separation.— 
Citizens*  Sav.  Bank  v.  Mooney  (Sap.)  548. 

§  2.    Ineboate  interest. 

A  widow  held  to  have  dower  in  land  conT»»y- 
ed  by  her  and  her  hnsband,  where  the  deed  was 
never  delivered.— Duncklee  v.  Bntler  (Snp.)  X5t. 

§  3.     Rights  and  remedies  of  "widow. 

The  wife  of  a  mortgagor  can  onlv  have  one- 
third  of  the  surplus  on  foreclosure  invested  for 
her  benefit,  to  so  remain  during  her  life,  the  in- 
come to  be  paid  to  her  after  the  husband^s  desth. 
if  she  survive.— <}iti2ens'  Sav.  Bank  v.  Moijnej 
(Sup.)  548. 

DRUNKARDS. 

The  fact  that  an  inebriate  volnntarily  snrreo- 
dered  herself  to  an  asylum  for  treatment  does 
not  validate  a  void  commitment  for  a  stated 
term. — People  v.  St.  Saviour's  Sanitarium  iSop.) 
431. 

DUE  PROCESS  OF  LAW. 

See  "Ck>n8titutional  Law,"  §  4. 

DUPLICITY. 

In   indictment,    see   '^Indictment    and   InfornU' 
tion,"  9  1. 

DUTIES. 

Exercise  duties,  see  'Internal  Reyenue."* 

EJECTMENT. 

S   1.     Risbt  of  action  and  defenses. 

Code  Civ.  Proc.  $  SViTk  prohibiting  the  main- 
tenance of  ejectment  unless  plaintiff  "was  seix- 
ed  or  possessed  of  the  premises**  within  20 
years,  refers  to  right  of  possession. — ^Deerin? 
V.  Reilly  (Sup.)  704. 

On  the  abandonment  by  a  city  of  a  right  of 
way.  the  original  owners  or  their  grantee* 
need  not  take  actual  possession  or  make  entrr. 
to  establish  their  title  in  ejectment. — Deering  t. 
Reilly  (Sup.)  704. 

§  2.    Jurisdiction,  parties,   and   prooen. 

A  tenant  in  common,  bringing  ejectm^n: 
ngninst  trespassers,  need  not  allege  the  nam-** 
of  his  co-tenants.— Deering  v.  Reilly  (Sup.)  TlH- 

S  3.    Pleading  and  oTidenee. 

Under  Code  Civ.  Proc.  §  1490,  entitling  plais^ 
tiff  in  an  action  to  recover  po&sessioD  of  land  t.^ 
demand  damages  for  withholding  the  land,  t 


INDEX. 


1139 


plaintiff  in  ejectment  need  not  plead  damages 
as  a  separate  cause  of  action.— ifeering  v.  Reil- 
ly  (Sup.)  704. 

ELECTION  OF  REMEDIES. 

Vendor  who  has  ined  in  replevin  for  part 
of  soods  on  ground  of  vendee's  fraud  held  pre- 
cluded from  subsequently  suing  for  remainder 
according  to  terms  of  sale. — Seeman  ▼.  Bandler 
(Sup.)  210. 

Vendor  who  has  sued  in  replevin  on  ground  of 
vendee's  fraud  held  precluded  from  subsequent- 
ly suing  for  price,  even  though  replevin  was 
brought  against  the  vendee's  transferee.— See- 
man V.  Bandler  (Sup.)  210. 

Auction  for  price  of  goods  held  not  maintain- 
able after  replevin  is  brought  therefor,  though 
notice  in  replevin  suit  is  served  under  Code 
Civ-  Proc.  §  1719,  abandoning  claim  to  goods 
not  replevied,  and  second  action  seeks  recov- 
ery for  such  goods  only.— Seeman  v.  Bandler 
iSup.)  210. 

ELECTIONS. 

Of  corporate  officers,  see  "Corporations,"  |  3. 

EMINENT  DOMAIN. 

§    1.     Nature,  extent,  and  delesation   of 

Sower. 
emnation  proceedings  by  state,  right 
of  way  acquired  by  railroad  company  held  not 
affected,  where  no  notice  of  proceedings  was 
^iven  to  the  railroad  company,  nor  its  rights 
considered  In  the  proceedings.— People  v.  Adir- 
ondack Ry.  Co.  (Sup.)  869. 

Where  a  railroad  company  has  filed  the  map 
of  its  route  according  to  law,  a  subsequent  pur- 
chaser of  land  through  which  such  road  is  laid 
out  takes  subject  to  the  right  of  such  railroad 
company.— People  v.  Adirondack  Ry.  Co.  (Sup.) 
ooU. 

§   2.    ProoeediuBS  to  take  property  and 
assess  compensation. 

Under  Greater  New  York  Charter,  $  1614 
(Laws  1897,  c.  378),  the  awards  to  property 
owners  for  a  street  opening  commenced  under 
the  consolidation  act  must  be  made  under  that 
act. --In  re  Opening  of  East  leoth  Street 
(Sup.)  819. 

The  area  of  the  assessment  of  damages  and 
benefits  for  a  street  opening  is  within  the  dis- 
cretion of  the  commissioners.— In  re  Opening 
of  East  ie9th  Street  (Sup.)  819. 

EMPLOYES. 

See  "Master  and  Servant." 

EQUITY. 

Equitable  estoppel,  see  "Estoppel/'  |  1. 

ramcular  tubJectB  cfequMable  }urUdicUfm  and 
eqititahle  remedies. 

See  "Account":  "Fraudulent  Conveyances";  **In- 
junction":  '^Receivers";  "Specific  Perform- 
ance"; "Trusts." 


f  1*     JnrisdiotioiL.  prinoiples,  and  max- 
ims. 

In  suit  to  enjoin  sale  of  corporate  property 
to  one  of  two  rival  corporations,  court  will  not 
be  influenced  by  fact  that  a  refusal  to  permit 
sale  will  prevent  multiplicity  of  suits  between 
such  corporations,  neither  of  which  was  party 
— Lewisohn  v.  Anaconda  Copper-Min.  (3o.  (Sup.) 

S   2.    PleadixiB. 

Great  latitude  should  be  allowed,  in  equitable 
proceedings,  in  setting  forth  allegations  in  good 
faith  deemed  important—Deering  v.  Schreyer 
(Sup.)  117. 

ESTABLISHMENT. 

Of  lost  instruments,  see  "Lost  Instruments." 
Of  railroads,  see  "Street  Railroads,"  f  1. 

ESTATES. 

Created  by  will,  see  *'Wills,"  §  3. 

Decedents'  estates,  see  "Descent  and  Distribu- 
tion';   "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenancy  in  common,  see  "Tenancy  in  (>>mmon." 

Particular  estates. 
See  "Dower";   "Life  Estates." 

ESTOPPEL 

{  1.     Equitable  estoppel. 

Adjoining  owner  held  not  estopped,  In  suit  to 
compel  removal  of  wall  encroaching  on  her 
land,  where  she  knew  nothing  of  encroachment 
when  wall  was  being  built.— Mulrein  v.  Weis- 
becker  (Sup.)  240. 

Failure  of  a  co-tenant  of  a  street  railrosd 
to  complain  of  the  use  thereof  by  a  third  road 
held'  not  to  give  rise  to  any  estoppel  in  favor 
of  the  use.— Chapman  v.  Syracuse  Rapid-Tran- 
sit Ry.  Co.  (Sup.)  250. 

A  guarantor  cannot,  by  parol  admissions,  es- 
top himself  from  denying  an  extension  of  the 
terms  of  the  guaranty.— Friedlander  v.  New 
York  Plate-Glass  Ins.  Co.  (Sup.)  583. 

Evidence  held  insutficient  to  etablish  eston- 
pel.— Hollins  v.  Hubbard  (Sup.)  711. 

EVICTION. 

Of  tenant  of  demised  premises,  see  "Landlord 
and  Tenant,"  §  5. 

EVIDENCE. 

See,   also,   "Depositions";    "Discovery";    "Wit- 


Questions  of  fact  for  jury,  see  "Trial,"  §  6. 
Review  on  appeal  or  writ  of  error,  see  "Appeal," 
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At  to  particvXar  facts  or  issues. 

See  "Estoppel,"  ?  1;  "Fraudulent  Conveyances." 
§  2;  *Mud™ent,"  $  6;  "Partnership,"  §  1; 
"Payment,*^  ft  2. 

In  particular  civil  actUms  or  proceedings. 
See  "Libel  and  Slander,"  $  2;  "Xeglijrence."  §  3; 
"Replevin,'*  §  3;   "Trover  and  Conversion,"  $  2. 

In  particular  criminal  prosecutions. 
See  "Criminal  I^w,"  §  1. 


fi  1. 


ReleTABoy,   materiality,   aad   coa 
potency  In  fceneral. 


In  action  for  i>er8onal  injuries,  declaration  of 
injured  person  at  the  very  time  held  admissible 
as  res  gestae.— Patterson  v.  Hochster  (Sup.)  467. 

$  2.    Best  and  secondary  evldenoe. 

It  is  competent  to  prove  the  existence  of  a 
writing  by  parol.— Heimerdinger  v.  Lehigh  Val. 
R.  Co.  (Sup.)  188. 

§  3.     Admissions. 

Admissions  of  an  attorney  as  to  his  client's 
liability  held  not  competent  against  the  at- 
torney in  an  action  against  him  on  the  same 
debt.— Lecour  v.  Importers'  &  Traders'  Nat. 
Bank  (Sup.)  356. 

Failure  to  deny  allegations  of  complaint  held, 
under  Code  Civ.  Proc.  §  r)22.  not  admission  of 
their  truth  in  any  other  action.— Bank  of  Me- 
tropolis V.  Faber  (Sup.)  542. 

§  4.     Doelaratlons. 

Defendant's  declarations,  on  being  arrested 
after  driving  over  a  boy  riding  a  bicycle,  and 
causing  his  death,  held  admissible,  in  an  action 
therefor,  as  tending  to  show  his  hostility  to  bi- 
cycles, and  as  increasing  the  probability  that  he 
was  indifferent  to  the  rider's  rights.— Quinn  v. 
Pietro  (Sup.)  419. 

§  5.     Doonniontary  OTldoneo. 

It  was  error  to  admit  an  ordinance  in  evidence 
over  an  objection  that  it  was  "ex  post  facto,  and 
immaterial,  incompetent,  and  irrelevant,"  with- 
out proof  of  its  adoption.— Zimmerman  v.  Stahl 
(Sup.)  600. 

$  6«     Parol  or  eztrlnslo  oTldenee  affect* 
Ine  vrrltlnss. 

Parol  eviaence  hdd  inadmissible  to  show  that 
a  sealed  agreement  was  the  contract  by  a  third 
person  not  named  in  it. — Whitehouse  v.  Drisler 
(Sup.)  95. 

Evidence  that  it  was  not  customary  to  give 
a  bill  of  lading  in  case  of  a  charter  party  held 
not  to  contradict  or  vary  the  terms  of  the  bill 
of  lading.— Zimmerman  v.  Rainey  (Sup.)  199. 

Evidence  that  agreement  was  that  rent 
should  be  paid  monthly  held  inadmissible  in  ac- 
tion on  writing  providing  for  an  "annual  rent 
of  $750  per  year."— Steinfield  v.  Wilcox  (Sup.) 
217. 

Parol  evidence  as  to  meaning  of  contract 
held  properly  excluded,  there  being  no  ambigui- 
ty.—Barry  V.  aty  of  New  York  (Sup.)  1049. 

§  7.     Opinion  oTldence. 

To  admit  expert  testimony  that  boilers  sold 
were  defective,  it  must  appear  that  witness  ex- 
amined   them    when    their    condition    was    the 


same  as  when   delivered. — Schmitx       v.   SiiL 
(Sup.)  195. 

i  8.     WelBbt  and  snffieleney. 

Right  of  party  to  have  nominal  Terdict  .< 
aside  held  not  affected  by  fact  that  his  rlfii- 
to  substantial  damages  dei>euded  on  testiniori 
of  an  •  interested  witness,  where  such  ie<i. 
mony  was  undisputed.— Gardner  t.  Baer  <0- 
Ct.)  1096. 


EXAMINATION. 

■ty  before  trial,  see  ' 

EXCEPTIONS. 


Of  adverse  party  before  trial,  see  "Oiscovery,"  I 


In  deeds,  see  "Deeds,"  §  2. 

EXCEPTIONS,  BILL  OF. 

Taking  exceptions  at  trial,  see  **TriHl/'  f  -L 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  2. 

EXCISE. 

Duties,  see  "Internal  Revenue.*' 
Regulation  of  traffic  in  intoxicating  liquors,  s<* 
''Intoxicating  Liquors." 

EXECUTION. 

See  "Garnishment" 

S   1.     lunanee,  form,   and  reQ«i«ites  of 
wHt. 

An  execution  held  not  an  action  or  special  pro- 
ceeding, and  hence  a  statute  might  properly  an- 
thorize  its  issuance  after  an  action  on  the  jad{- 
ment  was  barred  by  limitations.— Wimer  t. 
Bartle  (Sup.)  585. 

§  2.     Supplementary  proeeedlac** 

An  affidavit  for  an  order  for  exajiiination  in 
supplementary  proceedings,  made  by  plaintiff"* 
attorney,  simply  stating  that  the  third  ^rty  h^ 
property  of  defendant,  is  sufficient.— Bucki  r 
Bucki  (Sup.)  439. 

Under  Code  Civ.  Proc.  §§  2441,  2458,  where  a 
wife  has  obtained  a  decree  for  separation  aD<J 
alimony  in  an  action  commenced  by  personal 
summons,  and  on  proof  of  nonpayment  of  in- 
stallments the  court,  by  an  ex  parte  order,  di- 
rects a  personal  judgment,  a  thiM  party  in  sup- 
plementary proceedings  cannot  object  to  the  ir- 
regularity, if  any  exists.— Bncki  y.  Bocki  (Snp.) 
439. 

Where,  in  sequestmtion  proceedings  against  a 
defendant,  a  receiver  is  appointed,  a  third  party 
cannot  be  examined  in  supplementary  proceed- 
ings.—Bucki  t.  Bucki  (Sup.)  439. 

Contingent  fees  in  cases  not  determined  can- 
not be  reached  by  procec^dings  supplementary  to 
execution. — Gibney  v.  Reilly  (Sup.)  1055. 

Affidavit  by  debtor  as  to  nonresidence  in 
supplementary  proceedings  hdd  inaafflcient.'In 
re  Delsalse  (6ity  Ct.  N.  Y.)  382. 
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Affidavit  on  behalf  of  a  judgment  debtor  in 
c'ontempt  of  an  order  for  examination,  that 
he  was  not  a  resident  when  served,  held  bad 
for  not  setting  out  facts  showing  nonresidence. 
-  In  re  Delsalse  (City  Ct.  N.  Y.)  384. 

§  3.     Iizeoiition  asaintt  tlte  person. 

Where  one  intrusted  with  management  of  a 
business,  on  an  understanding  that  his  com- 
pensation was  to  be  one-half  the  profits.  tool< 
sninll  sums  from  proceeds  of  sales,  held  not 
to  make  him  liable  to  imprisonment  on  execu- 
tion.—Oasauges  V.  Karam  (Sup.)  212. 

EXECUTORS  AND  ADMINISTRATORS. 

See.  also,  "WiUs." 

(\»urts  of  probate,  see  **Courts,"  S  3. 

Testamentary  trustees,  see  ''Trusts." 

%   1.     Golleetion  and  manacement  of  es- 
tate. 

The  use  by  executrix  of  moneys  of  the  es- 
tate for  individual  purposes  held  not  due  ad- 
ministration.—In  re  Meagley*s  Estate  (Sup.) 
503. 

A  note  due  from  the  day  of  its  date  held  an 
existing  demand  in  favor  of  the  payee  at  the 
time  of  the  maker's  death,  so  as  to  be  a  proper 
counterclaim,  within  Code  Civ.  Proc.  U  5()5, 
50«.— Thornton  v.  Moore  (Co.  Ct.)  1100. 

§    2.    Allowanoo  and  pajment  of  olaims. 

An  administrator  held  not  entitled  to  charge, 
against  decedent,  land  which  he  held  with 
heirs  as  co-tenant,  the  amount  of  a  mortgage 
which  he  paid  from  the  estate's  funds. — Havey 
V.  Kelleher  (Sup.)  889. 

A  co-tenant  of  decedent's  land,  who  was  also 
administrator  of  his  estate,  held  not  entitled  to 
charge  against  the  land,  in  partition,  the 
amount  of  claims  and  judgments  against  the 
estate.— Havey  v.  Kelleher  (Sup.)  889. 

Mere  presentation  of  a  claim  to  executors, 
and  silence  on  their  part,  held  not  sufficient  to 
establish  the  claim,  so  as  to  give  the  surro- 
gate jurisdiction  to  decree  payment.— In  re 
Whitehead  (Sup.)  989;  In  re  Stein  way's  Es- 
tate, Id. 

Where  a  son  worked  his  father's  farm  on 
shares,  a  claim  against  the  estate  for  produce 
furnished  the  father  was  disallowed. — In  re  !Mun- 
son  (Sur.)  151. 

Where  a  son  neglected  for  12  years  to  pre- 
sent a  claim  against  his  father's  estate  for  the 
support  of  an  imbecile,  and  for  6  years  after 
the  father's  death,  the  claim  will  be  rejected.— 
In  re  Munson  (Sur.)  151. 

Where  a  daughter  was  warranted  in  believ- 
ing her  father  intended  to  pay  for  services  ren- 
dered prior  to  his  death,  she  may  recover  there- 
for against  his  estate.— In  re  Munson  (Sur.) 
151. 

The  funeral  expenses  and  expenses  of  ad- 
ministration are  not  debts  of  the  testator.— In 
re  Franklin  (Sur.)  858. 

A  tax,  though  not  a  lien  at  time  of  testator's 
death,  held  to  be  a  debt  of  testator,  because  of 
his  personal  liability  to  pay  it  when  levied  on 


assessment  rolls  which  had  become  complete. 
—In  re  Franklin  (Sur.)  858. 

Presenting  and  proving  a  claim  of  a  deceased 
administrator  against  the  estate  held  not  to  pre- 
vent such  claim  from  being  afterwards  set 
up  as  a  counterclaim.— Thornton  v.  Moore  (Co. 
Ct.)  1100. 

f  3.     Sales  and  oonTeyanoes  nndev  order 
of  eonrt. 

In  a  proceedinfc  for  the  sale  of  real  property, 
held  not  proper,  in  computing  the  debts,  to  in- 
clude those  of  insolvent  firms  of  which  testa- 
tor was  a  member.— In  re  Meagley's  Estate 
(Sup.)  503. 

The  conditions  prescribed  by  Ck)de  Civ.  Proc. 
§  2759,  for  the  sale  of  real  estate  for  the  pay- 
ment of  debts  must  be  strictly  pursued.— In  re 
Meagley's  Estate  (Sup.)  503. 

Executrix  paving  debts  and  funeral  expenses 
of  testator  held  entitled  to  a  lien  on  the  realty 
for  the  payment  thereof.— In  re  O'Brien  (Sup.) 
925. 

I  4.     Actions. 

Co<le  Civ.  Proc.  §§  449,  1814,  do  not  affect  the 
form  of  action  to  be  adopted  by  an  executor  in 
suing  on  a  demand  created  after  his  testator's 
death.— Gross  v.   Gross   (Sup.)  219. 

A  complaint  by  an  executor  as  such  for  the 
price  of  testator's  goods  sold  after  his  death 
held  not  defective.— Gross  v.  Gross  (Sup.)  219. 

Failure  to  ask  for  a  deficiency  judgment  in 
a  foreclosure  suit  against  the  administrator  of 
the  mortgagor  held  not  to  prevent  the  setting 
up  of  a  counterclaim.— Thornton  v.  Moore  (Co. 
Ct.)  1100. 

§  5.    Aoeonntinc  and  settlement. 

The  jurisdiction  of  the  surrogate  to  compel 
an  administrator  to  account  is  not  lost  by  the 
administrator's  absconding  from  the  state  or 
concealing  himself  to  escape  service  of  the  cita- 
tion.—Scharmann  V.  Schoell  (Sup.)  498. 

The  burden  held  on  an  executrix  to  show 
that  the  administration  which  she  substituted 
resulted  equally  as  favorable  to  all  narties  as 
would  a  due  administration.- In  re  Meagley's 
Estate  (Sup.)  503. 

In  computing  the  assets  applicable  to  the 
payment  of  debts  of  an  estate,  executrix  held 
not  chargruble  with  those  that  have  been  prop- 
erly applied  to  the  payment  of  debts.— In  re 
Meagley's  Estate   (Sup.)  503. 

Where  an  executrix  misapplies  funds,  the 
amount  so  misapplied  must  be  treated  as  assets 
in  determining  their  sufficiency  for  the  pay- 
ment of  debts.— In  re  Meagley's  Estate  (Sup.) 
503. 

An  executrix  is  chargeable  with  all  personal 
assets,  but  she  may  be  credited  in  reduction 
thereof  with  amounts  paid  out  of  individual 
funds.— In  re  Meagley's  Estate  (Sup.)  503. 

A  renunciation  by  an  executor  of  the  com- 
pensation provided  by  will,  made  two  and  a 
half  years  after  issuance  of  letters  held  not  too 
late.— In  re  Arkenburgh  (Sup.)  523. 
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Code  Gir.  Proc.  S  2730,  prohibiting  an  al- 
lowance to  an  executor  not  renouncin|r  specific 
compensation  provided  by  will,  impliedly  au- 
thorizes an  allowance  where  such  renunciation 
is  made.— In  re  Arkenburgh  (Sup.)  523. 

Refusal  to  modify  a  decree  on  an  executor's 
accounting,  so  as  to  deduct  from  the  statement 
of  cash  on  hand  sums  paid  for  expenses  sub- 
siHineut  to  the  accounting,  held  proper.— In  re 
Arkenburgh  (Sup.)  523. 

A  creditor  of  an  estate  held  not  entitled  to  an 
accounting  by  executors,  under  Code  Civ.  Proc. 
S  2727,  where  his  claim  is  disputed.— In  re 
Whitehead  (Sup.)  d89;  In  re  Steinway's  Estate, 
Id. 

An  erroneous  surrogate's  order  directing  ex- 
ecutors to  account  held  not  validated  by  CJode 
Civ.  Proc.  I  2726,  authorizing  the  surrogate  to 
require  an  accounting  in  his  discretion. — In  re 
Whitehead  (Sup.)  989;  In  re  Stein  way's  Es- 
tate, Id. 

An  executor  held  not  entitled  to  commissions 
on  income  turned  over  to  himself  as  trustee.— 
In  re  Union  Trust  Co.  of  New  York  (Sur.)  149. 

Executors  distributing  estate  with  consent  of 
legatees  without  judicial  settlement  held  not 
chargeable  with  interest  on  commissions  with- 
drawn from  estate  from  time  of  withdrawal  to 
allowance  of  compensation  by  surrogate. — In 
re  Franklin  (Sur.)  8o8. 

Under  Code  Qv.  Proc.  |  2730,  three  repre- 
R«nitatives  of  estate  having  personal  property 
uniounting  to  $100,000  held  entitled  to  three 
times  full  compensation  allowed  to  one  exec- 
utor.—In  re  Franklin  (Sur.)  858. 

§  6.     Iiiabilities        on        administration 
bonds. 

A  judgment  against  an  administrator  is  insuf- 
ficient as  a  basis  of  an  equitable  action  to  charge 
a  surety  on  his  bond  with  liability. — Scharmann 
V.  Schoell  (Sup.)  498. 

EX  POST  FACTO  LAWS. 

Constitutional    restrictions,    see    "(Constitutional 
Law,"  §  2. 

FACTORS. 

See  "Brokers";    "Principal  and  Agent'* 

FALSE  IMPRISONMENT. 

S   1.     GiTU  UabiUty. 

The  deposition  of  the  person  instigating  an  ar- 
rest for  perjury  held  sufficient  to  show  the 
perjured  evidence  was  willfully  and  knowingly 
given,  so  as  to  authorize  the  issuance  of  the 
warrant  by  the  justice.— Krauskopf  r.  Tallman 
(Sap.)  967. 

FALSE  SWEARING. 

See  "Perjury." 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {  2. 


FINDINGS. 

On  reference,  see  "Reference,"  I  8. 
Review  on  appeal,  see  "Appeal,"  (  7. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  f  6. 

FORCIBLE  ENTRY  AND  DETAINER. 

§  1.     GiTU  liAbiUty. 

Evidence  held  insufficient  to  sustain  verdiV' 
for  plaintiff.— Mullen  v.  Oonynghaxa  (Sup.)  1!>» 

Evidence  held  insufficient  to  sustain  ac:'>«L 
for  forcible  entry.— Vallauri  v.  Loftna  (Sar-j 
1066. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  f  3. 

FOREIGN  CORPORATIONS. 

See  "Ck)rporation8,"  S  7. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  §S  4.  5. 

FORFEITURES. 

Of  devises  or  bequests,  see  ''Wills,"  S  4. 
Of  insurance,  see  "Insurance,"  §  6. 

FORMS  OF  ACTION. 

See  "Action,"  5  1;    "Ejectment";    "Replevin"; 
**Trover  and  (Conversion." 

FRAUD. 

See,  also,  "Fraudulent  Conveyances,** 

§  1.    Actions. 

Where  defendant  agreed  to  advance  monej 
for  plaintiff  to  a  contractor,  and  by  coUosioo 
got  the  contractor  to  increase  his  estimate 
unnecessarily,  whereby  defendant  obtained 
credit  for  advancing  more  than  he  in  fact  ad- 
vanced,  plaintiff  was  entitled  to  relief. — Langer 
V.  Berger  (Sup.)  168. 

Damages  which  purchaser  of  land  can  re- 
cover for  fraud  as  to  number  of  acres  in  the 
tract  is  the  difference  between  what  it  was 
worth  and  what  it  would  have  been  worth  if 
as  represented.— King  v.  Mott  (Sup.)  213. 

FRAUDS,  STATUTE  OF. 

§  1.     Baal  property,  and  astrntes  and  ia- 
tereats  theraia. 

The  statute  of  frauds  or  the  statute  of  uses 
and  trusts  held  not  to  preclude  a  judgment 
debtor  from  establishing  title  by  showing  that 
he  redeemed  from  execution  sale  with  his  own 
money,  in  the  name  of  a  junior  creditor,  with 
the  latter*s  consent.— Boyd  v.  Boyd  (Sup.)  70U. 
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i    2.      JIteqiilflites  and  avfioienoy  of  writ- 

-V  parol  contract  is  not  necegsarily  an  oral 
fH»ntract,  within  the  statute.— Ludwig  v.  Bun- 
jrart   (Sup.)  51. 

FRAUDULENT  CONVEYANCES. 

S    1.       Traaafers  aad  traasaetiona  iavalid. 

A.  mortgagee  of  property  as  collateral  securi- 
ty for  an  antecedent  debt  is  not  a  holder  in 
^oo<l  faith  for  value,  where  he  knew  of  the 
mortKagor's  insolvency.— Munson  v.  Genesee 
Iron   &  Brass  Works  (Sup.)  139. 

X^a^B  18SK),  c.  564.  S  48  (General  Corporation 
La^,  applies  to  transfers  made  by  the  corpo- 
rsition  itself,  as  well  as  those  by  its  oflElcers  or 
stockholders.— Munson  v.  Genesee  Iron  &  Brass 
AVorks  (Sup.)  130. 

A  transfer  in  contemplation  of  insolvency  by 

a  corporation  may  be  set  aside  by  a  subsequent 

troditor  without  proof  that  it  was  in  fraud  of 

existing  creditors.— Munson  v.  Genesee  Iron  & 

.Brass  Works  (Sup.)  139. 

Under  Laws  1890.  c.  564,  S  48  (General  Cor- 
poration Law);  a  transfer  of  property  by  an  in- 
solvent corporation  in  contemplation  of  insol- 
vency is  void  as  to  a  subseijuent  judgment 
founded  on  a  tort  committed  prior  to  the  trans- 
fer.— Munson  v.  Genesee  Iron  &  Brass  Works 
(Sup.)  139. 

Iilvidence  held  insufladent  to  show  a  convey- 
ance fraudulent  as  to  creditors.— Philadelphia 
&  R.  Coal  &  Iron  Co.  v.  Devoy  (Sup.)  315. 

A  bill  of  sale  and  a  mortgage  held  fraudu- 
lent.—Gould  Paper  Co.  v.  Frank  (Sup.)  747. 

An  assignment  for  the  benefit  of  creditors 
held  fraudulent,  as  against  creditors.--Cruik- 
shank  v.  Walsh  (Sup.)  894. 

Evidence  held  insufficient  to  show  a  convey- 
ance fraudulent  as  to  creditors.— Finelite  v. 
Dorian  (Sup.)  915. 

Conveyance  held  fraudulent  as  to  creditors. — 
Wright  V.  Loud  (Sup.)  959. 

Gross  inadequacy  of  price,  of  itself,  held  evi- 
dence to  a  purchaser  of  an  infirmity  in  the 
vendor's  title.— Moyer  v.  Bloomingdale  (Sup.) 
901. 

A  transfer  of  property  by  a  corporation  to 
one  of  its  directors  held  void  as  to  creditors, 
because  made  in  contemplation  of  insolvency. 
— Queen  v.  Weaver  (Sup.)  998. 

{  2.     Remedies  of  oreditors. 

The  representatives  of  a  deceased  grantee 
held  not  necessary  parties  to  an  action  to  set 
aside  a  conveyance  as  in  fraud  of  creditors, — 
First  Nat.  Bank  v.  Wright  (Sup.)  308. 

In  action  by  single  judgment  creditor  to  set 
aside  fraudulent  conveyance,  receiver  cannot 
hv  appointed  under  Code  Civ.  Proc.  §  713,  subd. 
1,  where  the  equity  in  the  property  is  suffi- 
cient to  satisfy  plaintiflTs  judgment.— Nation- 
al Union  Bank  of  Reading  v.  Riger  (Sup.)  545. 

In  an  action  by  a  judgment  creditor  to  have 
property  made  subject  to  his  execution,  a  re- 
ceiver cannot  be  appointed  pendente  lite,  since 


the  debtor  would  be  entitled  to  the  rents  and 
profits  until  the  time  of  redemption  from  the 
execution  sale  had  expired.— National  Union 
Bank  of  Reading  v.  Riger  (Sup.)  545. 

In  notion  by  single  ^'udgment  creditor,  allega- 
tions that  property  will  be  insufficient  to  satis- 
fy plaintiff's  claim,  "and  others  likoly  to  come 
against  it,"  held  insufficient  to  support  appoint- 
ment of  reci'iver.— National  Union  Bank  of 
Rending  v.  Riger  (Sup.)  545. 

Allegation  that  plaintiff  "thinks"  that  mort- 
gage on  conveyed  property  will  be  foreclosed, 
and  property  sacrificed,  held  mere  conclusions, 
insufficient  to  support  appointment  of  receiver. 
—National  Union  Bank  of  Reading  v.  Riger 
(Sup.)  545. 

Where  no  allegation  is  made  as  to  rents  and 
profits,  receiver  cannot  be  appointed  in  suit  to 
set  aside  fraudulent  conveyances,  under  Code 
Civ.  Proc.  fl  1877.— National  Union  Bank  of 
Reading  v.  Riger  (Sup.)  545. 

Evidence  held  insufficient  to  sustain  sale  of 
stock  in  trade  by  husband  to  wife. — Vogedes  v. 
Beakes  (Sup.)  662. 

Evidence  held  sufficient  to  sustain  finding 
that  a  conveyance  was  fraudulent. — Gould  Pa- 
per Co.  V.  Frank  (Sup.)  747. 

Evidence  held  sufficient  to  warrant  a  finding 
that  a  purchase  from  a  fraudulent  vendor  was 
not  bona  fide,  and  that  the  question  of  the 
purchaser*s  good  faith  should  have  been  left 
to  the  jury.— Moyer  v.  Bloomingdale  (Sup.) 
991. 

Where  evidence  to  show  that  a  purchase  fr<Mn 
a  fraudulent  vendor  was  bona  fide  was  contra- 
dictory, improbable,  and  in  conflict  with  other 
testimony,  the  question  of  the  purchaser's  good 
faith  was  for  the  jury.— Moyer  v.  Blooming- 
dale (Sup.)  991. 

Evidence  held  to  show  transfer  of  debtor's 
stock  fraudulent  as  to  his  creditors.— Reitman 
V.  Creamer  (Sup.)  107a 

GARNISHMENT. 

See,  also,  "Attachment";  "Execution.** 

Where  a  third  person  furnishes  a  certificate 
of  indebtedness,  and  plaintiff  obtains  final  judg- 
ment, he  cannot  sue  the  third  person  on  the 
certificate;  his  remedy  is  by  special  execu- 
tion.—Dunn  V.  Acker,  Merrall  &  Condit  (Sup.) 
1069. 

GIFTS. 

Charitable  gifts,  see  "Charities.'* 

§  1.     Inter  TiToa. 

Evidence  hdd  insufficient  to  show  a  valid  gift 
inter  vivos.— In  re  Munson  (Sur.)  151. 


S   2.     Canaa  mortia. 

Evidence  hdd  iusufl 
causa  mortis.— Plasterstein  v.  Hoes  (Sup.) 


Evidence  hdd  iusufflriont  to  establish  a  gift 


GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  $  1. 
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§  1.     Oonstmotioa  aad  operatioift. 

A  guaranty  of  payment  for  goods  to  be  fur- 
nished by  the  guarantee  to  a  person  named  is 
not  aKsignable.  —  Friedlauder  r.  New  York 
Plate-Glass  Ins.  Co.  (Sup.)  583. 

Terms  of  a  written  guaranty  cannot  be  ex- 
tended by  parol.— Friedlander  v.  New  York 
Plate-Glass  Ins.  Co.  (Sup.)  583. 

A  guaranty  executed  in  the  name  of  a  corpo- 
ration, but  describing  another  person  in  the 
body  as  the  guarantor,  held  the  guaranty  of  the 
corporation. — Aaronson  t.  David  Mayer  Brew- 
ing Co.  (aty  Ct.  N.  Y.)  387. 

§  2.     Disol&arse  of  svarantor. 

Guarantors  of  repayment  of  an  adrance  in 
cash  held  not  relieved  from  liability  by  a  modi- 
fication of  the  manner  of  making  the  advance. 
—American  Copper  Co.  v.  Low t her  (Sup.)  538. 

§  3.     Remedies  of  oreditors. 

Evidence,  in  action  on  guaranty,  tending  to 
show  that  a  prior  payment  made  was  not  on  a 
guaranty,  but  on  an  order,  held  improperly  ex- 
cluded.—William  McShane  Co.  v.  Heilner  (Sup.) 
1067. 

Where  notice  to  the  guarantor  of  the  prin- 
cipaFs  default  was  mailed,  but  he  denied  re- 
ceiving it,  the  question  of  its  receipt  was  for 
the  jury.— A  a  roil  sou  v.  David  Mayer  Brewing 
Co.  (City  Ct.  N.  Y.)  :W7. 

S  4.     RifflitB  and  remedies  of  Buarantor. 

Under  a  guaranty  of  payment  for  goods  to 
be  furnished  by  a  firm  to  a  party,  the  guaran- 
tor is  not  liable  for  goods  furnished  by  a  part- 
ner after  dissolution.  —  Friedlander  v.  rsew 
York  Plate-Glass  Ins.  Co.  (Sup.)  583. 

HABEAS  CORPUS. 

I  1.     Nature  and  gronnds  of  remedy* 

Where  a  defendant  proceeded  against  by  a 
fictitious  name  is  arrested  in  supplementary 
proceedings  under  a  commitment  regular  on  its 
face,  habeas  corpus  is  not  the  remedy  to  ques- 
tion the  commitment  on  the  ground  that  plain- 
tiflf  had  become  aware  of  defendant's  real 
name.— People  v.  Dunn  (Sup.)  <327. 

§  2.     Jnrisdiotion,  prooeedinss*  and  re- 
lief. 

Right  to  custody  of  a  minor  cannot  be  adju- 
dicated on  habeas  corpus  until  the  child  is 
actually  produced  before  the  court.— People  v. 
Winston  (Sup.)  323. 

Where  a  citizen  of  New  York,  to  avoid  juris- 
diction of  state  courts,  removes  a  child  from 
the  state,  the  court  may  enforce  its  return, 
if  the  court  can  obtain  jurisdiction  of  the  iwr- 
Bon  in  whose  custod}-  the  child  is.— People  v. 
Winston  (Sup.)  323. 

Where  defect  of  jurisdiction  appears  by  the 
return  on  habeas  corpus,  the  return  may  be  at- 
tacked by  demurrer.- People  v.  St.  Saviour's 
Sanitarium  (Sup.)  431. 

HABITUAL  DRUNKARDS. 

See  "Drunkards." 


In  civil  actions,  see  "Appeal,"  f  7. 


HEALTH. 

Boards  of  bealth  and  saaltary  ef- 


§  1. 


The  legislature  may  confer  power  on  board« 
of  health  to  enact  sanitary  ordinances  haviiii: 
the  force  of  law  within  the  localities  for  which 
they  act.— Cartwright  v.  Board  of  Health  of 
City  of  echoes  (Sup.)  731. 

HIGHWAYS. 

See,  also,  ''Municipal  Corporations,"  ffi  8,  9. 
Accidents  at  railroad  crossings,  see  ''Railroads.** 
«1. 


I  1. 


at.     aad 


Gonstraction,     ia&proToaic 
repair. 

Tinder  Laws  1892,  c  255,  as  amended  br 
Laws  18J)G,  c.  liOi).  a  written  contract  by  i 
town,  let  on  a  petition  after  some  of  the  sisii- 
ers  thereof  had  withdrawn,  so  as  to  leave  less 
than  the  required  number,  is  void. — Sabarban 
Electric  Light  Co.  v.  Town  of  Hempstead  (SupJ 
443. 

S  2.     Regulation  and  use  for  traveL 

In  an  action  for  a  wrongful  death,  caused  by 
defendant  driving  over  a  Iwy  riding  a  bi- 
cycle, evidence  held  to  show  that  his  death  was 
due  to  the  gross  negligence  of  defendant— 
Quinn  r.  Pietro  (Sup.)  419. 

Evidence  held  siifflcient  to  sustain  a  verdict 
that  defendant  owned  a  truck,  a  collision  be- 
tween which  and  a  hand  cart  resulted  in  injary 
to  plaintiff.— Isenman  v.  Miles  (Sup.)  420. 

Under  the  pleadings  and  evidence,  held,  that 
plaintiff,  who  had  attempted  to  drive  past  de- 
fendant, might  recover  if  defendant  so  man- 
aged his  horse  as  to  force  plaintiff  against  the 
curb,  though  there  was  no  actual  collision.— 
Breunau  v.  Richardson  (Sup.)  428. 

A  driver  on  a  road,  who  knows  that  one  be- 
hind wishes  to  pass,  must  exercise  reasonable 
care  not  to  injure  the  latter. — Brennan  r.  Rich- 
ardson (Sup.)  428. 

Intentionally  riding  a  bicycle  on  sidewalk  ia 
doing  it  willfully  and  wrongfully,  within  Pea. 
Code,  §  652.— People  v.  Meyer  (Co.  Ct.)  1097. 

On  prosecution  for  riding  bic^de  on  a  "aidi^- 
walk,"  under  Pen.  Code,  §  652,  people  mu>t 
prove  that  sideKvalk  was  on  and  along  a  high- 
way.—People  V.  Meyer  (Co.  Ct.)  1097. 


See 


HORSE  RAILROADS. 

^'Street  Railroads." 


HUSBAND  AND  WIFE. 

See,  also,  "Divorce";    "Dower";    '•Marriage." 

I  1.  OonTeyaaoes,  oontractSf  aad  otlier 
transaotioAs  botw^eon  ]i«sbaad 
aad  wife. 

Allegations  that  money  paid  by  a  wife  to  the 
husband  was  for  promise  to  care  for  her  son 
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eld  not  incompatible  with  allegations  that 
iK-h  imyment  wa«  made  for  plaintiffs  benefit, 
nd  was  to  be  returned  on  request— Wendel  t. 
Vendel  (Sup.)  203. 

r>i4missal  of  complaint  by  wife  against  hus- 
band to  recover  money  claimed  to  have  been 
>aid  by  her  to  him,  for  variance  in  evidence, 
tetd  error.— Wendel  v.  Wendel  (Sup.)  203. 

[  a.     "Wife'u  separate  estate.  ^^    ,      .       , 

Kvidence  hdd  not  to  show  that  the  husband 
va«  agent  of  his  wife,  so  as  to  be  authorized 

0  take  the  money  due  her  by  a  firm  of  which 
le  was  a  partner,  and  apply  it  to  ni^  aebt  to 
rhe  firm.— Heavenrich  v.  Heavennch  (Sup.)  45. 

A  wife  cannot  be  held  on  contract  by  husband 
R-ith  plaintiff,  where  the  latter  was  notified  that 
aothing  could  be  done  without  approval  of  wife. 
-  Simpson  v.  Bonnel  (Sup.)  225. 

1  3.     Actions.  . 

Recovery  cannot  be  had  for  necessaries  fur- 
nished a  wife  under  an  allegation  that  they 
wore  bought  by  the  wife  as  the  husband  s 
agent.— Hatch  v.  Leonard  (Sup.)  489. 

$  4.     Separation   and    separate    mainte- 
nance. .  , 

Stipulation  by  husband  in  articles  of  separa- 
tion for  annual  allowance  to  wife  hdd  based  on 
»«ufBcient  consideration.  —  Greenleaf  v.  Blake- 
man  (Sup.)  76. 

IMPRISONMENT. 

See  "Arrest";  "BaU";  "Execution,"  §  3;  "False 

Imprisonment" 
Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 


INDEBTEDNESS. 


Of  fraudulent  grantor,  see  "Fraudulent  (Convey- 
ances," i  1. 
Of  testator,  see  **Wills,"  S  4. 


INDEMNITY. 


See  "Guaranty." 

INDICTMENT  AND  INFORMATION. 

(  1.    Joinder    of    parties,    offenses,    and 
eonnts,  dnplioitiTt  and  eleotion. 

Where  an  indictment  in  different  counts 
charges  a  commiKHion  of  offense  in  different 
ways,  the  prosecution  need  not  elect,— People 
v.  Moore  (Sup.)  802. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see  "Bills 
and  Notes,"  I  1. 


INFANTS. 

§   1.    Property  and  eonTeyanoes. 

Where  au  infant  makes  a  deed,  and  dies,  aft- 
er becoming  of  age,  without  affirming  it,  his  heirs 
may  avoid  it.— 0*Rourke  v.  Hall  (Sup.)  471. 

An  infant  who  makes  a  deed  for  a  nominal 
consideration  does  not  ratify  it  merely  by  ac- 
quiescing in  it  for  14  months  after  he  becomes 
of  age.— O'Rourke  v.  Hall  (Sup.)  471. 

f  2.     Actions. 

.  An  extra  allowance  cannot  be  made  to  a 
guardian  ad  litem,  to  be  paid  out  of  the  shares 
of  others  than  the  infant.— New  York  Life  In- 
surance &  Trust  Co.  V.  Sands  (Sup.)  741. 

Under  General  Practice  Rule  49,  the  appoint- 
ment of  a  person  guardian  ad  litem  for  an  in- 
fant nominated  by  the  adverse  party  held  error. 
—In  re  Cutting  (Sup.)  945;  In  re  Hamilton's 
Will,  Id. 

The  court  is  bound  to  appoint  a  guardian  ad 
litem  to  represent  an  infant  over  14  years  of 
age,  on  an  application  by  a  trustee  of  her  es- 
tate to  be  discharged.— In  re  Cutting  (Sup.)  945; 
In  re  Hamilton's  Will,  Id. 

INFERIOR  COURTS. 

See  "Courts,"  f  2. 

INFORMATION. 

Criminal   accusation,   see   "Indictment   and  In- 
formation." 

INHERITANCE  TAX. 

See  "Taxation,"  {  6. 

INJUNCTION. 

f   1.    Nature  and  s'onnds  in  seneraL 

Minority  stockholder  in  foreign  corporation 
held  not  entitled  to  restrain  alleged  illegal  sale 
of  corporate  property  in  foreign  state,  where 
latter » state  afforded  remedy,  and  majority 
stockholders  were  financially  responsible.— 
Lewisohn  v.  Anaconda  Copper-Min.  Co.  (Sup.) 
807. 

f  2.     Snbjeots  of  protection  and  relief. 

Injunction  may  properly  issue  to  restrain  la- 
bor unions  from  unlawfully  boycotting  an  em- 
ployer.—Matthews  V.  Shankland  (Sup.)  123. 

A  motion  in  a  supreme  court  to  restrain  a 
proceeding  in  an  inferior  court  held  properly 
denied.— Gould  v.  Edison  Electric  Illuminating 
Co.  (Sup.)  405. 

§  3.     Preliminary  and  interloentory  in- 
innetiona. 

A  preliminary  injunction  which,  m  effect,  de- 
termines the  litigation,  by  giving  the  relief 
expected  from  the  judgment,  should  be  granted 
with  great  caution,  and  only  when  necessary.— 
Whiting  Mfg.  Co,  v.  Joseph  H.  Bauland  Co. 
(Sup.)  114. 
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fendantfl  had  threatened  to  transfer  trust  stocK 
in  fraud  of  plaintiff's  rights  therein,  he  is  en- 
titled to  an  injunction  pending  his  action  to 
recover  the  stock  and  for  an  accounting,  under 
Code  CiT.  Proc.  §  604,  subd.  1.— Weston  v. 
Goldstein  (Sup.)  7o5. 

INQUISITION. 

Of  lunacy,  see  "Insane  Persons,"  §  1. 

INSANE  PERSONS. 

i  1.     Inquisitions. 

A  person  is  conclusively  presumed  to  be  in- 
sane so  long  as  an  inquisition  against  him  re- 
mains in  force.— Wallace  v.  Frey  (Sup.)  1061. 

INSOLVENCY. 

See,  also,  "Assignments  for  Benefit  of  Creditors." 
Of  corporation,  see  "Corporations,"  $  5. 
Of  fraudulent  grantor,  see  "Fraudulent  Convey- 
ances," §  1. 

INSPECTION. 

Of  writings,  see  "Discovery,"  §  1. 

INSTRUCTIONS. 

In  criminal  prosecutions,  see  "Criminal  Law," 
{2. 

INSURANCE. 

§  1.     Insnrane«  companies. 

The  amount  recoverable  for  a  loss  under  a 
policy  against  a  receiver  of  the  company  de- 
termined, and  hdd  to  be  the  present  worth  of 
the  loss,  due  60  days  after  adjustment,  at  the 
date  of  the  appointment  of  the  receiver.— Peo- 
ple V.  Highland  Mut.  Fire  Ins.  Co.  (Sup.)  83. 

A  nonassessable  policy  issued  to  a  member  of 
a  mutual  company  is  not  terminated  by  the  ap- 
pointment of  a  receiver  for  the  company.— Peo- 
ple V.  Highland  Mut  Fire  Ins.  Co.  (Sup.)  83. 

The  makers  of  capital-stock  notes  of  an  in- 
surance company  held  chargeable  with  assess- 
ments for  the  repayment  of  unearned  premi- 
ums.—Regener  V.  Phillips  (Sup.)  174. 

The  makers  of  capital-stock  notes  to  an  in- 
surance corporation  held  chargeable  with  rein- 
sured losses.— Regener  v.  Phillips  (Sup.)  174. 

Losses  on  insurance  policies  held  so  fixed  as 
to  justify  a  receiver  including  them  in  assess- 
ments against  the  makers  of  the  capital-stock 
notes.- Regener  v.  Phillips  (Sup.)  174. 

A  capital-stock  note  held  not  controlled  by  a 
condition  indorsed  thereon,  as  against  credit- 
ors of  the  corporation.  —  Regener  v.  Warner 
(Sup.)  310. 

§  2.  Insnranoe  osents  and  brokers. 

Facts  hdd  suflacient  to  justify  a  finding  that  a 
person  was  agent  for  an  insurance  company. — 
Schlesinger  v.  Columbian  Fire  Ins.  Co.  (Sup.) 
37. 


non  the  authority  of  an  adjuster. — SScnIesingcr 
V.  Columbian  Fire  Ins.  Co.  (Sup.)  37. 

Insurance  brokers  held  the  agents  of  insured 
in  procuring  a  policy.- Manhattan  Fire  Iii«. 
Co.  of  City  of  New  York  v.  Harlem  River  Lum- 
ber &  Wood-Working  Co.  (Sup.)  186. 

Insured  held  to  have  ratified  a  broker's  act 
in  procuring  a  policy  for  him.— Manhattan  Fin 
Ins.  Co.  of  City  of  New  York  v.  Harlem  RiT- 
er  Lumber  &  Wood- Working  Co.  (Sup.)  186. 

S  3.    Preniinms,  dnes,  and  assesnsents. 

Premium  for  a  renewal  marine  policy  hehi 
payable  in  advance. — Babcock  v.  Baker  (Sap.> 
239. 

Right  to  collect  premium  in  advance  held  nc: 
waived  by  a  delivery  of  the  policy  without  re- 
ceiving the  premium.— Babcock  t.  Baker  (Sup, 

§  4.     Actions  on  polioios. 

An  assured  hdd  entitled  to  sue  an  attorney  io 
fact  for  underwriters  in  a  Lloyds  policy  for  the 
whole  loss  sustained,  and  in  that  action  have 
the  individual  liability  of  each  underwriter  de- 
termined.—McCredy  V.  Thrush  (Sup.)  68. 

Where  a  Lloyds  policy  provides  preferential 
methods  of  enforcing  the  judgment,  there  must 
be  showing  of  attempt  under  preferred  methods 
before  it  can  be  enforced  under  subsequent 
methods.— Lowrey  v.  Bates  (Sup.)  197. 

Under  Laws  1892,  c.  G90.  fi  92,  an  insurance 
company  relying  on  a  forfeiture  for  nonpay- 
ment of  premiums  must  allege  both  that  the  pre- 
miums were  not  paid  and  that  the  statutory  no- 
tice was  given.— Fischer  v.  Metropolitan  Life 
Ins..  Co.  (Sup.)  2e0. 

The  aflldavit  of  an  officer  of  an  insurance 
company  made  under  2  Rev.  St.  (9th  Ed.)  p. 
1175,  cannot  be  received  in  evidence,  where  the 
only  proof  that  it  was  made  by  the  proper  offi- 
cer is  contained  in  the  affidavit  itself.— Fischer 
V.  Metropolitan  Life  Ins.  Ck).  (Sup.)  260. 

f  5.     Reinanranoo. 

One  holding  life  policy  in  company  absorbed 
by  defendant  company,  on  accepting  condition 
of  such  latter  company,  held  bound  thereby, 
though  he  did  not  understand  it. — ^Davitt  v.  Na- 
tional Life  Ass'n  (Sup.)  839. 

Question  whether  one  is  "well,"  as  condi- 
tioned in  contract  of  reinsurance,  is  for  the 
jury.— Davitt  v.  National  Life  As8*n  tSupj 
839. 

§  6.     Mntnal  boneflt  insnranee. 

The  substitution  of  a  beneficiary  in  a  cer- 
tificate issued  while  Laws  18S3.  c.  17r>.  S  Is. 
regulating  the  same,  was  in  force,  is  goveroeil 
thereby,  and  not  by  the  insurance  law  of 
1892.— Moan  v.  Normile  (Sup.)  339. 

A  provision  in  the  constitution  of  an  asso- 
ciation held  not  to  preclude  a  substituted  bem^ 
ficiary  from  recovering,  where  the  change  was 
made  without  surrendering  the  certificate.— 
Moan  V.  Normile  (Sup.)  339. 

A  member  whose  certificate  was  made  pay- 
able to  his  wife  and  was  in  her  possession,  held 


>  iiRxe  perpetrated  no  fraud  on  her  by  haring 
nother  substituted  as  beneficiaiT  without  sur- 
pnderin^  the  certificate.— Moan  v.  Normile 
Sup.)  330. 

"I^io  acceptance  of  an  assessment  from  the 
4*iieticiary  after  the  death  of  the  insured,  with 
ull  knowledge  of  the  falsity  of  a  statement  in 
he  policy,  waiTes  the  forfeiture. — McCormick 
'.  Catholic  Relief  &  Beneficiary  Ass'n  (Sup.) 
K)5. 

The  question  of  a  waiver  by  a  subsequent  ac- 
H^ptance  of  assessments  held  for  the  jury. — Mc- 
cormick y.  Catholic  Relief  &  Beneficiary 
<Vss*n    (Sup.)  906. 

Questions  and  answers  in  an  application  held 
too  uncertain  and  indefinite  to  constitute  false 
statements  by  insured.— Fitzgerald  v.  Supreme 
Council  of  Catholic  Mut.  Ben.  Ass*n  (Sup.)  1005. 

^Vhere  questions  in  the  application  required 
insured  to  answer  "so  far  as  he  knew,"  the  an- 
swers were  not  warranties.— Fitzgerald  v.  Su- 
preme Council  of  Catholic  Mut.  Ben.  Ass'n 
(Sup.)  1005. 

An  application  avoiding  the  policy  if  any  mis- 
representations or  fraudulent  or  untrue  answers 
were  given  held  not  to  avoid  unless  the  an- 
swers were  fraudulently  untrue. — Fitzgerald  v. 
Supreme  Council  of  Catholic  Mut  Ben.  Ass'n 
(Sup.)  1005. 

A  false  statement  in  an  application  and  phy- 
sician* s '  report,  not  referred  to  in  the  policy, 
held  not  a  warranty. — Fitzgerald  t.  Supreme 
Council  of  Catholic  Mut.  Ben.  Ass'n  (Sup.) 
1005. 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  f  1. 

INTERLOCUTORY  INJUNCTION. 

S«e  "Injunction,"  i  8. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal,"  f  2. 
Review  on  appeal,  see  "Appeal,"  $  7. 

INTERNAL  REVENUE. 

On  deeds,  see  "Judicial  Sales." 

A  purchaser  at  judicial  sale  can  compel  the 
referee  to  attach  to  his  deed  the  revenue  stamps 
required  by  the  war  tax  act.— Loring  v.  Chase 
(Sup.)  312. 

INTERVENTION. 

In  actions  hi  general,  see  "Parties,"  f  2. 

INTOXICATING  LIQUORS. 

f  1.    Local  option. 

FropositionB  relating  to  the  sale  of  intoxi- 
cating liquors  authorized  to  be  submitted  to 
vote  at  town  meetings  by  Act  1897,  c.  312.  § 
10,  Bobd.  4,  cannot  be  submitted  where  the  ap- 


plication therefor  was  not 
clerk  20  days  preceding 
under  Town  Laws  1807,  c. 
Town  Clerk  of  Town  of  Ba 

f  2.     Iiioenses  and  tax 

Sureties  on  bond  given  i 
held  estopped  from  quest 
Lyman  v.  Brucker  (Sup.)  7 

A  licensed  saloon  keeper, 
the  slot  machine  in  his  s« 
the  provision  of  his  tax  e 
suflfcring  or  permitting  gami 
—Lyman  v.  Brucker  (Sup.) 

Persons  executing  bond 
held  not  released  from  Hal 
strictly  to  conform  to  the 
cense  was  issued  thereund( 
er  (Sup.)  767. 

A  bond  given  under  the 
not  invalid  because  broad( 
form. — Lyman  v.  Brucker 

Liquor  Tax  Law,  f  28,  i 
revocation  of  a  tax  certifi 
"the  holder  of  such  certitic 
quoted  words. — In  re  Lymi 

Where  a  liquor  dealer  w 
applies  for  a  rebate,  and 
tificate»  subsequent  sales  a 
certificate  has  not  been  .< 
bate  paid.— In  re  Lyman  I 

f  3.     OiFoiiMS. 

One  selling  liquors  to  be 
held  to  violate  a  certificat 
liquors,  no  part  of  it  to  U 
ises.— In  re  Lyman  (Sup.] 


Common  or  habitual   dru 
ards." 


INTOXICAl 

tual   dru 

JOINDE I 

Of  causes  of  action,  see  **i  i 

JOINT  TE^  I 

See  "Tenancy  in  Common. 

JUDGE ; 

See  "Justices  of  the  Peace. 

JUDGME 

Review,  see  "Appeal." 

!n  particular  civil  acUi  i 
See  "Divorce,"  S  1. 

On  appeal,  see  "Appeal,"  |  I 

In  particular  crimin 
See  "Criminal  Law,"  §  3. 

f  1.     By  defavlt. 

A  regular  default  will  i 
out  an  affidavit  of  merit 
(Sup.)  80. 


only  show  reasonable  grounds,  but  his  good 
faith,  otherwise  than  by  an  affidavit  of  merits. 
—Davis  T.  Solomon  (Sup.)  80. 

Where  an  attorney  or  agent  makes  an  affi- 
davit on  an  application  to  open  a  default,  rea- 
son why  the  party  himself  does  not  make  it 
must  be  stated.— Davis  v.  Solomon  (Sup.)  80. 

Affidavit,  on  motion  to  set  aside  default,  that 
defendant  has  been  advised  by  counsel  that  he 
has  a  good  defense,  must  be  made  by  defend- 
ant.—Davis  V.  Solomon  (Sup.)  80. 

$1^  On  motion  or  saniniary  prooeedlnc. 

Judgment  because  answer  is  frivolous  held 
proper,  though  motion  is  made  before  expira- 
tion of  time  to  amend.— Lee  v.  Jacob  (Sup.)  (ViS. 

$  2.     Merger  and  bar  of  canses  of  aotlon 
and  defenses. 

Satisfaction  of  a  judgment  against  an  attor- 
ney in  fact  of  underwriters,  sued  in  his  rep- 
resentative capacity,  held  to  conclude  assured 
from  maintaining  further  actions  against  the 
underwriters.— McCredy  v.  Thrush  (Sup.)  68. 

A  decision  by  the  supreme  court  as  to  wheth- 
er a  vacancy  existed  in  the  office  of  county  su- 
pervisor, where  acted  on  in  the  ensuing  elec- 
tion, will  not  be  re-examined  by  such  court  in 
a  mandamus  case  brought  after  the  cloction. — 
People  V.  Board  of  Supers  of  Erie  County  (Sup.) 
318. 

Where,  in  an  action  for  rent,  defendant 
counterclaimed  for  damages  to  his  goods  from 
a  leaky  roof,  and  that  only  was  litigated,  he 
could  afterwards  assert  claims  for  lessened 
rental  value  and  expenses  incurred  from  the 
same  cause. — Reiner  v.  Jones  (Sup.)  423. 

A  final  order  in  a  summary  ijroceeding  held 
not  a  bar  to  an  action  to  restrain  the  prosecu- 
tion of  an  ejectment  suit,  and  to  establish  an 
equitable  title.— Boyd  v.  Boyd  (Sup.)  TtK). 

A  judgment  which  necessarily  involved  the 
issues  in  a  subsequent  suit  is  a  bar  to  the  lat- 
ter.—Boyd  V.  Boyd  (Sup.)  760. 

S  3.     ConelvslTeness  of  adjvdioatlon. 

On  a  question  of  res  judicata,  the  special 
term  cannot  look  into  the  opinion  of  the  court 
of  appeals  in  a  former  case  to  determine  the 
ground  of  decision.— In  re  Broderick  (Sup.)  99. 

In  action  where  counterclaim  was  pleaded, 
held,  a  judgment  for  defendant  on  a  counter- 
claim in  a  prior  action  to  the  amount  of  plain- 
tifif's  claim  was  not  res  judicata. — Gordon  v. 
Van  Ck)tt  (Sup.)  554. 

A  judgment  against  a  defendant  in  trespass, 
claiming  title,  held  res  judicata  of  his  claim  to 
a  right  of  way  over  the  same  laud,  in  another 
action  against  him.— Fritz  v.  Tompkins  (Sup.) 
847. 

In  an  action  against  an  underwriter  for  his 
proportionate  share  of  the  judgment  against 
his  attorney  in  fact  in  a  **Lloyds  Insurance 
Policy,"  held,  that  he  was  entitled  to  a  pro- 
portionate credit  for  a  sum  paid  pending  litiga- 
tion against  the  attorney,  and  which  was  not 
<redited.— Cufif  v.  Heine  (City  Ct.  X.  Y.)  393. 


The  jurisdiction  of  a  foreign  court  in  whii^i 
a  judgment,  introduced  in  evidence,  ^was  ob- 
tained, cannot  be  impeached  -under  a  general 
denial.— Rice  v.  Coutant  (Sup.)  351. 

§  5.     Actions  on  indsnenta. 

A  foreign  judgment  being  introdaced,  held. 
it  was  competent  to  identify  the  defends ut 
therein  as  the  defendant  in  suit. — Rice  ▼.  Cout- 
ant (Sup.)  351. 

A  justice's  judgment  docketed  in  the  oountj 
clerk's  office  held  a  statutory  judgment  of  xhv 
county  court  only,  and  not  one  ''rendered  in  a 
court  of  record,"  so  as  to  be  subject  to  the  2t^ 
year  statute  of  limitations. — Warner  ▼.  Bartle 
(Sup.)  585. 

A  judgment  held  subject  to  the  existing  stat- 
utes of  limitations. — Warner  v.  Bartle  <SupJ 
585. 

Where  the  6-year  limitation  had  run  agaiD^t 
a  justice's  judgment  docketed  in  the  county 
court  prior  to  the  enactment  of  Laws  18i>4.  c. 
307,  making  such  judgments  subject  to  20- 
year  limitations,  the  bar  of  the  prior  statute  is 
not  removed  by  the  latter  act. — Warner  t.  Bar- 
tle (Sup.)  5^. 

f  6.     Pleading    and    evidenoe    of    Jmds- 
nient  as  estoppel  or  defense. 

Where  an  order  dismissing  a  case  on  the 
merits  is  pleaded  in  bar,  it  cannot  be  proved 
by  extraneous  evidence  that  the  case  was  di^ 
missed  on  a  jurisdictional  ground. — In  re  Brod- 
erick (Sup.)  99. 

JUDrCIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and  Ad- 
mmistrators,"  §  3. 

A  state  court  will  not  permit  its  officer  mak- 
ing judicial  sale  to  disobey  a  valid  federal  stat- 
ute requiring  revenue  stamns  to  be  attachi^J 


nns 
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to  deeds.— Loring  v.  Chase  (Sup.)  312. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 

Jurisdiction  cfparttculco'  actions  or  proceedings. 
See  "Habeas  Corpus,"  §  2;   "Mandamus,"  {  2. 

Special  jurisdictione. 

Particular  courts,  see  "Courts." 

JURY. 

Grounds  for  reference  instead  of  trial  by  jury, 
see  "Reference,"  §  1. 

Instructions  in  criminal  prosecutions,  see  ••Crim- 
inal Law,"  §2. 

Questions  for  jury  in  civil  actions,  see  *Trial," 
§0. 

Taking  case  or  question  from  jury  at  trial,  see 
"Trial,"  §  6. 

Verdict  in  criminal  prosecutions,  see  "Crimin.nl 
Law,"  9  2. 


INDEX. 
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1.  Oompeteney  of  Jurors,  «lft*lleiiKe«« 
and  objeotions. 

Xbat  a  juror  has  had  hiifliness  relations  with 
hi»  ooim.spl  of  one  of  the  parties  does  not  ren- 
lor  bini  incompetent.-— Scott  v.  Rues  (Sup.) 
U>57. 


JUSTICES  OF  THE  PEACE. 


I  1. 


.ApvointineiLt,     qvalilleatlon,     and 
teniire. 

-V  Sustice  of  the  peace  accepting  office  of  town 
clerk  vacates  .office  of  justice.— People  t.  Dil- 
lon   (Sup.)  416. 

S   2.      IProoedure  in  cItII  oases. 

Whore  case  is  called  at  11  a.  m.,  plaintiff 
alone  appearing,  and  held  open  till  1  p.  m.. 
>^ben  plaintiff  filed  complaint,  and  then  held 
open  till  6»  when  plaintiff  alone  appeared  and 
juilj?nicnt  was  rendered,  fcrW,  justice  retained 
Swrisdiction .—Steele  t.  Wells  (Sup.)  367. 

A  justice  held  not  to  lose  jurisdiction  under 
rode  Civ.  Proc.  S  2934.— Steele  v.  Wells  (Sup.) 

Jndinnent  of  a  justice  held  not  res  judicata, 
where  he  lost  jurisdiction  by  failure  to  render 
his  decision  within  eight  days  after  submission 
of  the  case.— Mulligan  v.  Cox  (Sup.)  797. 

Failure  of  the  justice  to  sign  a  judgment 
alter  the  inquest  abates  the  suit.— Trenton  Pot- 
teries Co.  V.  Smith  (Sup.)  1075. 

Under  Laws  1881,  c.  414.  an  averment  in  ac- 
tion on  a  judgment  that  it  was  duly  rendered 
held  insufficient.— Grigg  v.  Reed  (Cb.  Ct.)  1093. 

i  3.     Bevioir  of  proooodinKS. 

It  will  be  presumed,  on  appeal  from  a  justice, 
that  he  held  the  case  open  the  proper  length  of 
time.- Steele  v.  Wells  (Sup.)  307. 

A  finding  of  a  justice  on  conflicting  evidence 
is  conclusive  on  appeal  to  the  county  court.— 
Heinrich  v.  Mack  (Co.  Ct.)  155. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  ''Fraud- 
ulent Conveyances,"  f  1. 

LANDLORD  AND  TENANT. 

See,  also,  "Use  and  Occupation." 

i  1.     OreatloiL  and  ezistanoo  of  the  re- 
latton. 

A  transaction  held  not  a  lease,  but  merely  an 
agreement  for  a  lease.— Arnold  v.  R.  Roths- 
child's Sons  Co.  (Sup.)  161. 

Instrument  construed,  and  held  to  constitute 
a  lease.— Steinfield  v.  Wilcox  (Sup.)  217. 

The  receipt  of  a  key  to  premises  held  to  raise 
no  presumption  of  tenancy.— Levy  v.  Long  Isl- 
and Brewery  (Sup.)  242. 

The  mere  occupancy  of  premises  is  insuffi- 
cient to  imply  tenancy.— Alt  v.  Gray  (Sup.)  057. 

Title  of  lessee  from  life  tenant  ceases  on 
death  of  the  life  tenant.— Mulligan  v.  Cox  (Sup.) 
797. 


§  2.     lioases  and  asreea&onts  ia  K^noral. 

Time  o^  completion  of  alterations  held  not  or 
the  essence  of  lease,  so  as  to  enable  the  lessor 
to  cancel  it  for  noncompletion  within  the  time. 
— McCready  v.  Lindenborn  (Sup.)  54. 

Statutory  provision  that  tenant  may  end 
lease,  where  the  leased  building  is  rendered  un- 
tenantable by  elements  or  other  cause,  held  not 
to  apply  where  the  landlord  breached  a  covenant 
not  to  cut  off  light  and  air.— Huber  v.  Ryan 
(Sup.)  135. 

A  lease  providing  that  the  landlord  will  fur- 
nish steam  equal  to  10  horse  power  for  the 
use  of  the  tenant's  business  is  broken  by  his 
supplying  steam  in  excess  of  10  horse  power, 
thereby  rendering  the  premises  unfit  for  the 
tenant's  business.  —  Trenkman  v.  Schneider 
(Sup.)  770. 

f  3.     Landlord's  title  and  roTersion. 

Possession  of  tenant  cannot  be  adverse,  the 
landlord  having  no  knowledge  of  adverse  claim. 
— Biglow  V.  Biglow  (Sup.)  794. 

§  4.     Terms  for  years* 

Where  neither  of  the  parties  to  lease  treats 
a  subletting  as  changing  their  status,  holding 
over  by  subtenant  continues  the  lease.  — 
Schwarxler  v.  McClenahan  (Sup.)  Oil. 

Failure  of  the  lessor  to  comply  with  the- 
lease  requiring  him  to  furnish  tenant  with 
steam,  heat,  and  uniform  power  for  machinery,. 
held  a  sufficient  justification  for  the  tenant's, 
removal  and  refusal  to  pay  rent. — ^Trenkman  v. 
Schneider  (Sup.)  770. 

S  5.     Prea&lses,  and  enjoyment  and  nse 
thereof. 

Breach  of  a  covenant  of  a  landlord  to  put  in: 
a  skylight  and  glass  floor  in  the  demised  prem- 
premises  is  not  an  eviction.— Huber  v.  Ryan 
(Sup.)  135. 

The  mere  fact  that  a  tenant  knew  of  the 
bad  condition  of  roof  used  for  drying  clothes. 
held  not  to  make  her  continued  use  thereof  con- 
tributory negligence.— Karlson  v.  Healy  (Sup.) 
361. 

A  landlord's  breach  of  covenant  to  repair 
held  not  to  authorize  the  tenant  to  recover  for 
injury  inflicted  on  his  goods  by  rain.— Reiner 
V.  Jones  (Sup.)  423. 

Lease  construed,  and  held  not  to  authorize- 
re-entry  by  the  landlord  where  the  tenant  re- 
moved from  the  premises,  but  intended  to  con- 
tinue to  nse  the  same  as  before.— Burhans  v. 
Monier  (Sup.)  032. 

Landlord  is  not  liable  for  injuries  to  a  ten- 
ant's servant,  as  a  result  of  a  defective  floor, 
on  which  he  went  under  a  mere  license  from 
the  landlord,  if  defendant  did  not  know  that 
the  floor  was  dangerous.— Speckman  v.  Boehm 
(Sup.)  758. 

Evidence  held  insufficient  to  show  that  the- 
landlord's  negligence  was  the  cause  of  in- 
juries to  a  tenant's  servant.— Speckman  v. 
Boehm  (Sup.)  758. 

I  6.     Bent  and  adTanees. 

W*^here  the  keeping  of  a  covenant  to  improve 
or  repair  is  not  expressly  made  a  condition  to 
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the  covenant  to  pay  rent,  a  breach  of  the  for- 
mer doea  not  justify  refusal  to  observe  the  lat- 
ter.—Huber  V.  Ryan  (Sup.)  135. 

One  holding  a  lease  as  collateral  security  held 
not  liable  for  rent  unless  he  takes  actual  pos- 
session.—Levy  V.  Long  Island  Brewery  (Sup.) 
242. 

A  tenant  was  not,  in  an  action  for  rent,  en- 
titled to  deduct  expenses  of  repairs,  where  the 
proof  did  not  show  how  much  of  a  sum  expend- 
ed for  repairs  of  two  buildings  was  spent  on  the 
building  in  suit.— Reiner  v.  Jones  (Sup.)  423. 

Where  a  landlord  wrongfully  deprived  his 
tenant  of  the  demised  premises,  repayment  of 
rent  to  a  subtenant,  to  be  paid  to  the  lessor, 
Jield  not  an  admission  of  lessee's  liability  for 
rents  subsequently  accrued. — Burhans  v.  Mo- 
iiier  (Sup.)  632. 

In  an  action  for  rent  of  premises  leased  for 
the  purpose  of  the  tenant^s  business,  it  was 
claimed  that  plaintiff  did  not  furnish  steam 
sufficient  for  defendant's  machinery.  Held^  that 
evidence  was  admissible  to  show  die  character 
of  defendant's  business,  and  its  requirements  as 
to  machineiy.— Trenkman  v.  Schneider  (Sup.) 
770. 

In  an  action  for  rent,  evidence  is  admissible 
to  show  plaintiff's  failure  to  furnish  steam  in 
December,  January,  and  February,  as  justify- 
ing a  removal  from  the  premises  in  the  latter 
part  of  April.— Trenkman  v.  Schneider  (Sup.) 
770. 

In  action  for  rent  plaintiff  need  not  prove 
performance  of  covenant  to  supply  steam.— 
Trenkman  v.  Schneider  (Sup.)  770. 

Where  defendant  was  forced  to  remove  by 
the  landlord's  failure  to  supply  steam  as  pro- 
vided in  the  lease,  in  an  action  for  rent  it 
was  not  error  to  admit  testimony  as  to  the 
effect  on  defendant's  machinery. — Trenkman  v. 
Schneider  (Sup.)  770. 

Bvidence  held  insufficient  to  show  surrender 
of  premises  and  a  new  letting,  so  as  to  render 
defendant  liable  for  the  rent.— Shannon  v.  Am- 
heim  (Sup.)  1019. 

Ck>de  Oiv.  Proc.  S  501,  held  to  preclude  a  ten- 
ant, in  an  action  for  rent,  from  maintaining  a 
counterclaim  for  damages  caused  by  altera- 
tions made  by  the  landlord.— Faber  v.  Phillips 
<Sup.)  1028. 

A  wrongful  eviction  by  landlord  supends  his 
right  to  eject  tenant  for  nonpayment  of  sub- 
sequent rent— Heinrich  v.  Mack  (Go.  Gt.)  155. 

In  an  action  to  recover  rent  under  a  written 
lease,  an  answer  admitting  execution  of  the 
lease  and  alleging  cancellation  and  rescission, 
with  a  counterclaim,  is  not  a  sham  pleading. 
— Westervelt  v.  Morrelle  (Qty  Gt.  N.  Y.)  377. 

posses- 


8  7. 


Be-entry   and   reooTery  of 
slon  by  landlord. 

Under  Gode  Civ.  Proc.  S  2231,  a  demand  for 
payment  of  rent  is  sufficient  to  sustain  a  sum- 
mary proceeding  for  possession  without  giving 
the  alternative  notice.— Heinrich  v.  Mack  (Go. 
Ot.)  155. 


LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal,"  §  7. 

LEASES. 

See  "Landlord  and  Tenant" 

LEGACIES. 

See  "WiUs.'^ 

LEGACY  TAX. 

See  "Taxation,"  $  5. 

LEVY. 

Of  attachment,  see  "Attachment,*'  {  4. 


LIBEL  AND  SLANDER. 


s  1. 


Words    and    aets    actionaUe* 
liabiUty  tkerefor. 

A  business  letter  expressing  the  writer's  d«*- 
termination  not  to  transact  business  tiiroueli 
plaintiiT  broker  held  not  libelous  per  se. — ^Elrthei- 
ler  V.  Bemheim  (Sup.)  20. 

Whether  a  publication  reflected  on   plain  tiffs 

Srivate  moral  character  held  for  the  jury.— 
temsen  v.  Bryant  (Sup.)  728. 

§  2.    Actions. 

Evidence  of  plaintifTs  unpopularity  held  in- 
admissible to  show  that  he  had  made  his  name 
notorious  and  hated.— Remsen  v.  Bryant  (Snp.i 
728. 

Bvidence  of  plaintiff's  unpopularity  held  in- 
admissible to  show  general  character. — Ben^- 
sen  V.  Bryant  (Sup.)  72S. 

In  an  action  for  libel,  hdd,  that  tke  coort 
would  not  have  been  justified  in  interfering 
with  a  verdict  for  six  cents  solely  because  of 
inadequacy  of  damages. — Remsen  t.  Bryant 
(Sup.)  728. 

Where  defendant  is  incited  by  malice  in 
making  charges  of  slander,  the  jury  may  gire 
vindictive  damages.— Waltenberg  ▼.  Bemhard 
(City  Ct.  N.  Y.)  396. 

Where  complainant  alleges  two  distinct  de- 
famatory charges  of  slander,  defendant  may 
deny  one  and  justify  the  other. — ^Waltenberg  v. 
Bernhard  (City  Ct  N.  Y.)  396. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  'Intoxicat- 
ing Liquors,"  §  2. 

LIENS. 

lAenB  acquired  by  parUetUar  remedies  or  pro- 
ceedings* 
See  "Attachment,"  §  4. 

PariicuLar  classes  of  liens. 
See  "Mechanics*  liens." 
Mortgage,  see  "Chattel  Mortgages,"  i  1. 
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LIFE  ESTATES. 

»«*^,    also,  "Dower." 

^  mortgage  by  an  executor  la  yiolation  of 
lie  power  in  a  will  Held  valid,  the  mortgagee 
kot  KTiowing  thereof,  nor  facts  which  should 
>tit  liim  on  inquirv. — Danzinger  v.  Deline  (Sup.) 
to-*. 

Wben  a  life  tenant  and  the  remainder-men 
oin  in  a  mortgage,  and  there  is  no  evidence  as 
<>  -wbo  received  the  proceeds,  the  three  will  be 
?\ia.rsed  eqnally  with  the  interest  and  ex- 
ponses  of  foreclosure.— Fosdick  v.  Lyons  (Sup.) 

Wlier€  it  is  necessary  to  sell  the  fee,  in  parti- 
tion "between  tenants  of  a  life  estate,  costs  and 
experuies,  and  liens  for  taxes,  water  rates,  etc., 
should  be  paid  by  the  life  tenants.— O'Toole  v. 
i  r  Toole  (Sup.)  9t53. 


LIMITATION  OF  ACTIONS. 


% 


1.      statutes  of  limltatioii. 

The  legislature  held  authorized  to  change 
statute  of  limitations  relating  to  remedies  on 
judsrments  if  a  reaHonable  time  is  allowed  for 
the  pursuit  of  remedies  not  barred  under  the  for- 
mer statute.— Warner  v.  Bartle  (Sup.)  585. 

An  allowance  of  two  years  to  judgment 
creditors  to  pursue  remedies  not  barred  by  a 
former  statute  of  limitations,  in  a  new  statute 
providing  new  periods  of  limitations,  held  rea- 
sonable.—Warner  V.  Bartle  (Sup.)  585. 

%    2.     Aekmowledsment,      new      promise, 
and  part  payment. 

Where  the  parties  stated  an  account,  and  the 
debtor  signed  a  written  acknowledgment  to 
pay,  limitations  ran  from  the  date  of  such 
new  promise.— Fair  ▼.  Mevey  (Sup.)  414. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  S  1. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  "Abatement  and  Revival,"  S  1. 

LITERARY  PROPERTY. 

See  "Copjrights." 

LIVERY  STABLE  KEEPERS. 

A  livery  stable  keeper  abandons  his  lien 
where  he  knowingly  surrenders  the  property  to 
a  transferee  of  the  debtor.— Gorman  v.  Wil- 
liams (Sup.)  1031. 

Where  a  livery  stable  keeper  accepts  the 
note  of  a  third  person  for  the  amount  due  him, 
he  waives  the  lien.'-Gorman  v.  Williams  (Sup.) 
1031. 


LOCAL  OP 

Traffic  In  hitoxicating  liquc 
Liquors,"  f  1. 

LOST  INSTRL 

In  action  on  a  note,  plaii 
allege  its  loss. — Dupignac  v 
Y.)  385. 

Plaintiff  is  not  bound  to 
by  Code  Civ.  Proc.  §  1917. 
nac  V.  Quick  (City  Ct.  N.  'i 

LUNATII 

See  "Insane  Persons." 

MACHINIi 

Liability  of  employer  for  i 
and  Servant,"  §  2. 

MAINTENil 

See  "Champerty  and  Main : 

MALICIOUS  PR(i 

See,  also,  "False  Imprisont  i 

§    1.    Nature      and.     c*  > 
prosecvtioii.. 

Whether  or   not   defen*  , 
prosecutor   where   the   fo 
made  by  another,  held  a  (  i 
— Dann  v.  Wormser  (Sup  i 

§   2.    Actions. 

In  an  action  for  malicio  i 
the  facts  are  capable  of 
inferences,  the  question  o 
for  the  jury.— Dann  v.  W  • 

MANDAI I 

f   1.     Snbjeots  and  pi  ! 

Mandamus  will  not  issu  , 
act,  commanding  the  trn  : 
ings  to  reinstate  applican 
tendent  of  public  bnildini  i 
as  provided  by  statute.—] 
99. 

Mandamus  will  not  lie  i 

a  board,  w^here  the  board  i 

meetings  on  due  notice.—!  i 
99. 

Where  there  are  no  disp  : 

and  relator's  title  to  an  c  I 

is  clear,  mandamus  lies  i 

ment    as    such    otficer.—  i 
Sup'rs  of  Erie  County  (Sn 

Mandamus  does  not  lie 
sioner  of  the  department 
York  City  to  receive  a  b 
instance  of  one  who  has    : 
Rooney  (Sup.)  483. 


f   2.    Jurisdietioii,  proceediiiKSf  abA  v^* 
lief. 

Where  important  allegationB  of  fact  in  the 
moving  papers  are  denied,  a  peremptory  writ 
in  the  first  instance  cannot  be  granted. — People 
V.  Scannell  (Sup.)  117. 

In  mandamus  by  president  to  compel  permis- 
sion to  inspect  stock  book  of  company,  held  no 
defense  that  inspection  of  other  books  was 
permitted.—People  v.  Goldstein  (Sup.)  306. 

In  mandamus  by  president  to  compel  permis- 
sion to  inspect  company's  stock  book,  held  no 
defense  that  relator  had  stopped  the  proper  de- 
livery of  the  company's  mail.— People  v.  Gold- 
stein (Sup.)  300. 

In  mandamus  by  president  to  compel  permis- 
sion to  inspect  company's  stock  book,  held  no 
defense  that  relator  had  collected  company's 
money  without  turning  it  over  to  defendant. — 
People  y.  Goldstein  (Sup.)  306. 

In  mandamus  by  president  to  compel  permis- 
sion to  inspect  stock  book  of  company,  it  is 
no  defense  that  relator's  motives  were  improp- 
er.—People  V.  Goldstein  (Sup.)  306. 

An  allegation  of  demand,  that  relator  had  on 
a  certain  day,  and  frequently  since  then,  de- 
manded the  production  of  books  for  inspection, 
is  not  denied  by  a  denial  that  he  had  ''fre- 
quently" demanded  their  production. — People 
V.  Goldstein  (Sup.)  306. 

An  allegation  in  an  affidavit  of  relator's  at- 
torney that  he  demanded  that  relator  be  al- 
lowed to  inspect  certain  .books  is  not  denied  by 
a  denial  that  a  demand  was  made  that  *'they^' 
be  allowed  the  inspection.— People  v.  Gold- 
stein (Sup.)  306. 

Allegations  of  demand  and  refusal  which  are 
not  denied  in  the  answer  are  admitted. — People 
v.  Goldstein  (Sup.)  306. 

An  allegation  in  an  affidavit  of  relator's  at- 
torney that,  in  reply  to  a  demand  for  the  pro- 
duction of  certain  books,  defendant,  in  the 
presence  of  deponent  and  relator  and  W.,  re- 
fused to  produce  such  books,  is  not  denied  by 
a  denial  that  defendant  refused,  *in  the  pres- 
ence of  W."— People  y.  Goldstein  (Sup.)  306. 

An  allegation  that  defendant  stated  that  be- 
tween certain  dates  books  demanded  of  him 
had  been  out  of  office,  and  that  he  *'then  and 
there"  refused  to  produce  such  books,  is  not 
denied  by  a  denial  that  he  refused  to  produce 
the  books  "during  the  time  therein  mentioned."— 
I»eople  v.  Goldstein  (Sup.)  306. 

In  an  application  for  mandamus  to  compel 
defendant  to  permit  the  inspection  of  books, 
defendant's  allegation  that  at  no  time  were  the 
books  kept  away  from  relator,  and  that  they 
were  open  for  his  inspection,  are  not  denial  of 
allegations  of  demand  and  refusal.—- People  v. 
Goldstein  (Sup.)  306. 

In  mandamus  by  president  to  compel  permis- 
sion to  inspect  company's  stock  book,  held  no 
defense  that  relator  was  furnished  accurate 
statement  of  company's  condition. — People  v. 
Goldstein  (Sup.)  306. 

Evidence  held  to  show  that  the  relator  had 
been  denied  his  right  to  act  as  an  officer  so 


as  to  justify  writ.— People  y.  Board  of  Sc^-v 
of  Erie  County  (Sup.)  318. 

Mandamus  is  proper  remedy  to  compel  wy 
ter  conipany  to  furnish  water  at  reasouU- 
rates.— People  v.  New  York  Suburban  Wi:-* 
Co.  (Sup.)  364. 

Mandamus  is  proper  remedy  to  compel  w&^- 
company   to   furnish   an  inhabitant    of  a  (ir\ 
withpure  water.— People  v.  New  York  Soba:  I 
ban  Water  Co.  (Sup.)  364. 

MARRIAGE. 

See,  also,  **Divorce";   "Husband  and  \^'ife." 

Decree  declaring  marriage  void  gmnted.  d- 
fendant  being  at  the  time  of  the  ceremony  al- 
ready married  to  another.— MeCarron  t.  M.^ 
Carron  (Sup.)  745. 

MARRIED  WOMEN. 

See  "Hnsband  and  Wife." 

MASTER  AND  SERVANT. 

S   1.    The  relatioa. 

Evidence  hdd  to  show  a  mere  agreement  tci 
give  plaintiff  a  trial  and  to  employ  her  for  n** 
definite  period,  if  satisfactory.— Thill  y.  Hoyt 
(Sup.)  78. 

In  action  for  breach  of  contract  of  employ- 
ment, ruling  limiting  defendant  to  defense  that 
plaintiff  had  voluntarily  resigned,  and  exdod- 
ing  evidence  that  he  had  violated  contract  anJ 
was  subject  to  discharge,  held  error,  nnder 
Code  Civ.  Proc.  §  507.— Conklin  v.  John  H. 
Woodbury  Dermatological  Inst.  (Sup.)  258. 

Dissatisfaction  with  a  particular  piece  of 
work  held  not  of  sufficient  degree  to  justify  s 
discharge  for  general  dissatisfaction.— Som- 
mers  v.  Colver  (Sup.)  624. 

An  employer  who  was,  under  the  contract, 
the  sole  judge  as  to  whether  his  empk>y6*s 
management  was  satisfactory,  could  not  arbi- 
trarily discharge  him  to  reauce  expenses.— 
Summers  v.  Colver  (Sup.)  624. 

S  2.    Maater**   UabiUty   for   laJariM  U 
•errant. 

Evidence  held  insufficient  to  show  servant 
injured  by  negligence  of  master. — Hank  t. 
Standard  Oil  Co.  of  New  York  (Sup.)  273. 

In  an  action  for  an  injury  due  to  an  nacoT- 
ered  cogwheel,  held,  that  it  was  error,  as  pre- 
senting a  fact  not  contained  in  the  law,  to  al- 
low defendant  to  be  asked  if  he  knew  if  the 
law  required  persons  in  charge  of  a  factory 
to  keep  cogwheels  covered.— HavUn  t.  Kniliih 
(Sup.)  275. 

In  an  action  for  an  injury  due  to  an  uncov- 
ered cogwheel  near  the  stairway  to  defend- 
ant's factory,  evidence  that  defendant  knew  ; 
of  no  change  in  the  cogwheels  or  thdr  wot- ' 
roundings  during  the  time  they  had  been  in 
the  building  held  admissible.— Haylin  t.  Kni- 
lish  (Sup.)  275. 
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ti  an  action  for  an  Injury  due  to  the  ex- 
nre  of  a  cogwheel  near  the  stairway  to  de- 
danVs  factory,  kdd,  that  the  agent  of  the 
Idmc;  conld  state  whether  a  right  of  way 
s  ifiven  defendant  through  the  stairway. — 
tvlin    V-  Krullsh  (Sup.)  275. 

k.  statement  by  defendant  that  he  had  no 
itrol  ot  a  cogwheel  with  which  nlaintiflf  was 
11  red,  or  of  the  box  around  it,  fteM  admissible 
lere  he  claimed  that  the  owner  of  the  fac- 
y  building  famished  the  motiye  power  by 
^ans  of  the  wheel.— Havlin  t.  Krulish  (Sup.) 
5- 

Svidence  held  insufficient  to  show  servant  in- 
rcd  \>y  negligence  of  master. — White  t.  Bidlitz 

tip.)  e29. 

^n  engineer  is  a  fellow  servant  of  a  fire- 
lin  en^agc^  with  him  in  operating  a  station- 
y  enjrine.— Bell  v.  Consolidated  (ias,  Electric 
Kht,    Meat  &  Power  Co.  (Sup.)  780. 

A  master  is  not  liable  for  the  death  of  his 
-eman  as  the  result  of  the  negligence  of  his 
k|;ineer  in  failing  to  make  a  hydrostatic  test 
•  the  boiler  after  cleaning  it.— Bell  v.  Con- 
»lidated  Gas.  Electric  Light,  Heat  &  Power 
o.   (Sap.)  780. 

Kvidence  of  a  general  practi'ce  of  subjecting 
oilers  to  a  hydrostatic  test  after  cleaning 
t\om  is  not  conclusive  on  the  question  of  a 
iH8ter*8  liability  for  the  death  of  the  servant 
s  a  resalt  of  a  defect  which  could  have  been 
iscoTered  by  such  test. — Bell  v.  Conaolidated 
;aR,  Blectric  Light,  Heat  &  Power  Co.  (Sup.) 
80. 

In  an  action  for  the  death  of  a  servant  as  a 
•esult  of  a  defect  in  a  boiler  which  could  have 
>een  discovered  by  hydrostatic  test,  evidence 
hat  it  was  the  practice  to  make  such  tests  was 
idmissible.—Bell  v.  Consolidated  Gas,  Electric 
Light,  Heat  &  Power  Co.  (Sup.)  780. 

Whether  or  not  the  negligence  of  employes  of 
I  railway  company  was  the  proximate  cause  of 
1  collision  hela  for  the  jury.— Hosford  v.  New 
VTork  Cent.  &  H.  R.  R.  Co.  (Sup.)  933. 

Master  held  liable  for  injury  to  employ^  re- 
reived  in  assisting  to  start  wagon,  in  which 
was  a  defect  of  which  the  employ^  was  not 
warned.— Spauldlng  v.  O'Brien  (Co.  Ct)  1005. 

A  ahoveler  who  is  ordered  by  his  employer  to 
assist  in  starting  a  stalled  wagon,  with  which 
he  i«  not  familiar,  does  not  assume  the  risk  of 
an  injury  caused  by  a  defect  in  the  wagon 
which  was  not  visible  to  him.— Spaulding  v. 
O'Brien  (Co.  Ct.)  1005. 

S   3.     IiiablUties    for    iajuries    to    third 
parsoma. 

Evidence  hdd  to  justify  an  inference  that  the 
driver  of  defendant's  truck,  who  ran  over 
plaintiff,  was  the  servant  of  defendant.— Thiry 
V.  Taylor  Brewing  &  Malting  Co.  (Sup.)  85. 

Evidence  held  to  establish  prima  facie  that 
wagon  by  which  plaintiff  was  injured  was  own- 
ed by  defendant.— Cohn  y.  David  Mayer  Brew- 
ing Co.  (Sup.)  203. 
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MECHANICS'  LIENS. 

§   1.    Btf^t  to  Uen. 

Laws  lw7,  c.  418,  §  15.  requiring  the  asugn- 
ment  of  a  contract  for  material  furnished  for 
the  improvement  of  realty  to  contain  a  state- 
ment of  its  substance,  does  not  apply  to  pub- 
lic imnrovements.— Brace  v.  City  of  Glovers- 
ville  (Sup.)  331. 

Property  held  not  subject  to  mechanics*  liens 
for  alterations  made  by  the  tenant  without  the 
owner's  consent.— Hartley  v.  Murtha  (Sup.) 
686. 

f  2.    WalTor,     dlsoharKo*     release,     and 
satlsfaetioa. 

By  foreclosure  of  mortgages  collateral  to  a 
debt  for  building  material,  the  mortgagee  did 
not  cease  to  be  a  material  man.— Brumme  v. 
Herod  (Sup.)  670. 

§  3.    Eaforeemeat. 

A  grantee  of  premises  subject  to  a  mechanic*s 
lien,  who  had  conveyed  them  to  the  wife  of 
the  grantor,  held  not  a  necessary  party  to  its 
enforcement.— Bierschenk  v.  King  (Sup.)  606. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  "Fraud." 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  "Vendor  and 

Purchaser,'^  |  2. 
of  tax  paid,  see  "Taxation,"  f  2. 

MONOPOLIES. 

I  1.     Trasta  and  oilier  eombinatloaa  la 
restra^t  of  trade. 

A  contract  by  a  gas  company  to  issue  its 
stock  for  all  the  stock  of  another,  merely  to 
prevent  ruinous  competition,  is  not  a  preven- 
tion of  competition  in  a  neccHsity  of  life,  con- 
trary to  section  7  of  the  stock  corporation  law. 
— Raflferty  v.  Buffalo  City  Gas  Co.  (Sup.)  288. 

A  contract  by  a  gas  company  to  issue  its 
stock  for  all  the  stock  of  another,  merely  to 
prevent  ruinous  competition,  is  not  a  combina- 
tion for  the  creation  of  a  monopoly,  contrary 
to  section  7  of  the  stock  corporation  law.— 
Rafferty  v.  Buffalo  City  Gas  Co.  (Sup.)  288. 

MORTGAGES. 

Martgages  of  particular  wpedes  cf  property. 
Personal  property,  see  "Chattel  Mortgages." 

i  1.    Transfer    of    property    mortsa^od 
or  of  equity  of  redea&ption. 

A  grantor  who  agreed  with  his  grantee  that 
he  should  occupy  the  premises  for  a  time 
without  rent,  in  lieu  of  a  part  of  the  considera- 
tion, cannot  be  evicted   before  the  expiration 
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tu   foreclose   a   mort^ 
LftwroQce  v.  Gonlon  . 

i  2i    Pajment   or 
ditioB,  re]  ! 

A  mortgage  being   I 
of  a  will,  held,  that  i 
vaaeed   under   it   v  i 
those  participating  s 
fhe  mortgage.— Dod 

£  3.     Foreolosvri 

A  purchaser  at  a 
T^elled  to  complete 
rrty  inight  be  snbjt     i 
lure  r,  Morris  (Su 

Ti^rras  of  a  fore 
vide  for  the  paym 
the  price.— Frankl      ' 
501. 

Tenant  in  posse*       i 
proper  party  to  i 
wher**  the  lease 
lessor,  a  life  ten 
a  cti  on,— Snedeck< 

An  answer  by 
etosurp  suit  hcU 
Thoroton  v.  Moo         ' 


Change  of  venr 

Jl. 

Ton  ti  nuance  in 

Direction  of  re' 

gr>. 

Dismissal  or  m 
New  trial  in  c? 
OpGDiiig  or  sei 
'*jDdgment,'* 
HE'lating  to  plf 

Whore  a  ju 
a  motion  witi 
another  justi 
frho  10  days  Y 

MUL 

Juriadi€tion  < 


MUNI 

See,  also,  **? 
Mandamus, 
Street  railn 

«   1.     Crei 
ax 

Under    C 
(Laws  189 

ED   annex< 
troll  er  to 
pluee  thei 

ao 
t 

A  city 
en>pt  a  £ 

visfions   \ 


I   2. 
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••No  funds"  is  not  a  defense  to  an  action 
Ajraiiist  a  village  for  expenses  iicurred  by  Its 
Wrd  of  healthT-Kent  r.  Village  of  North  Tar- 
rytown  (Sup.)  885. 

4   5.     Mmiloipal    •«pen»«  ,«*    akarKOi 
and  statutopy  liabUltiaa. 

A  10-year  lighting  contract  by  a^^lllj^?  aof.^t 
to  merge  in  the  Greater  New  York  fceW  invalid, 
ais  depriving  the  latter  city  of  power  expressly 
ijranted  to  it  to  regulate  street  UghUng.-Hen- 
drickson  v.  City  of  New  York  (Sup.)  580. 

ft  6.     Public  improTentents.    ,    ^    ^.^ 

Albany  Charter,  tit.  3.  |  8,  which  forbids  any 
council  committee  to  report  any  decision  upon 
the  same  day  on  which  it  is  made.  fteW  not 
violated  when  it  was  not  shown  that  decision 
was  made  on  day  of  report-People  ▼•  Board  of 
Contract  &  Apportionment  of  City  of  Albany 
(Sup.)  334. 

Action  of  board  of  contract  and  apportion- 
ment in  proceeding  as  though  ordinance  was 
valid  AeW  proper  where  no  proof  p^^"^^"**?" 
ties  in  such  ordinance  was  furnished  by  ob- 
jectors,—People  V.  Board  of  Contract  &  Ap- 
portionment of  City  of  Albany  (Sup.)  334. 

Failure  of  committee  to  make  formal  report 
on  remonstrance  against  passage  of  ordinance 
does  not  invalidate  such  ordinance,  where  It 
was  passed  on  motion  of  a  member  of  sucn 
committee  and  with  votes  of  other  members.-- 
People  V.  Board  of  Contract  &  Apportionment 
of  City  of  Albany  (Sup.)  334. 

A  person  whose  objection  to  a  special  assess- 
ment was  fully  heard  cannot  complain  that 
the  council  confirmed  the  assessment  before 
the  expiration  of  the  time  allowed  «or  objec- 
tions.—People  V.  Common  Council  of  City  of 
Kingston  (Sup.)  606. 

Under  Laws  1896,  c.  747,  §  151,  the  ex- 
pense of  a  special  assessment  improvement 
may  include  city  engineer's  and  assistants 
salaries  while  overseeing  the  work.--People  v. 
Common  Council  of  City  of  Kingston  (Sup.) 
G06. 

Interest  on  the  assessment  of  damages  and 
benefits  for  the  improvement  cannot  be  allow- 
^  -In  re  Opening  of  Bast  169th  Street  (Sup.) 
819. 

Laws  1897,  c.  414.  f  159,  held  to  contem- 
plate that  where  the  grade  of  a  street  Is 
changed  by  a  village,  whether  from  the  nat- 
ural grade  or  a  grade  established  by  the  village 
authoriUes,  those  whose  property  is  injured 
shall  be  properly  compensated.— In  re  oreer 
(Sup.)  938. 

An  abutter  on  a  river  held  not  entitled  to  as- 
sail a  notice  of  an  intention  to  dredge  for  an 
irregularity,  without  showing  that  he  was  prej- 
udiced thereby  .-President,  etc.,  of  Delaware 
&  H.  Canal  Co.  v.  City  of  Buffalo  (Sup.)  976. 

A  landowner  held  not  prejudiced  by  the  fail- 
ure of  a  cerUficate  of  the  city  clerk  to  the 
comptroller  to  state  that  objections  had  been 
filed  to  an  assessment  roll.— PresKlent.  etc..  of 
Delaware  &  II.  Canal  Co.  v.  City  of  Buffalo 
(Sup.)  970. 


Approval  of  a  mayor  to  a  confirmation  of  a 
special  assessment  roll  held  presumed. — Presi- 
dent, etc.,  of  Delaware  &  H.  Canal  Co.  v. 
City  of  Buffalo  (Sup.)  976. 

Assessors,  in  making  special  assessments  for 
dredging  a  river,  held  not  authorized  to  re- 
duce the  assessment  of  an  abutter  for  a  part  of 
the  work  contemplated  which  he  had  done. — 
President,  etc.,  of  Delaware  &  H.  Canal  Co.  v. 
City  of  Buffalo  (Sup.)  976. 

The  fact  that  a  navigable  channel  of  a  river 
is  wide  enough  for  the  purpose  for  which  an 
abutter's  property  is  being  used  does  not  pre- 
clude a  special  assessment  for  widening  the 
channel.— President,  etc.,  of  Delaware  &  H. 
Canal  Co.  v.  Qty  of  Buffalo  (Sup.)  976. 

A  special  assessment  for  dredging  a  river  held 
not  illegal  as  being  in  excess  of  the  benefit  re- 
ceived.—President,  etc.,  of  Delaware  &  H. 
Canal  Co.  v.  City  of  Buffalo  (Sup.)  976. 

Notice  of  intention  to  dredge  a  channel  in  a 
river,  whose  center  is  stated  to  be  the  center 
of  the  river,  held  sufficient,  though  the  center 
was  not  always  equidistant  from  the  banks.— 
President,  etc.,  of  Delaware  &  H.  Canal  Co.  v. 
City  of  Buffalo  (Sup.)  976. 

A  contract  including  plans  held  not  to  au- 
thorize recovery  for  street  filling  that  sunk  be- 
neath the  surface.— Barry  v.  aty  of  New  York 
(Sup.)  1049. 

§  7.     Police  power  and  resvlatlona. 

A  city  ordinance  prohibiting  the  maintenance 
of  a  privy  vault  within  25  feet  of  any  door  or 
window  of  any  residence  is  reasonable. — Cart- 
wright  V.  Board  of  Health  of  City  of  Cohoes 
(Sup.)  731. 


§  8 


Use  and  repilation  of  pvbUe  pla- 
ces, property,  and  worka. 

Under  Laws  1892,  c.  339,  creating  a  board 


uuuci    ±ja.Tito    j.u«/*«,    \,,    «wv,    '».»^»»v"- o    —    — --- 

and  giving  it  charge  of  the  improvement  of  a 
street,  the  board  held  to  have  authority  to  ap- 
point an  inspector  of  masonry  and  watchmen 
to  perform  services  on  the  improvement.— Har- 
vier  V.  New  York  &  H.  R.  R.  Co.  (Sup.)  204. 

Under  Greater  New  York  Charter  and  Laws 
1890,  c.  566,  §  61,  permits  by  the  departments 
of  public  buildings,  lighting,  and  supplies,  and 
of  highways,  to  a  gas  company  to  open  streets 
to  lay  mains  held  to  confer  sufficient  authority 
to  open  such  streets.— Ghee  v.  Northern  Union 
Gas  Co.  (Sup.)  450. 

Code  Civ.  Proc.  S  1925,  held  not  to  authorize 
a  taxpayer  to  sue  to  control  park  commission- 
ers in  applying  city  funds  appropriated.— Holt z 
V.  Diehl  (Sup.)  841. 

Park  commissioners  of  Buffalo  held  to  have 
no  authoritv  to  close  any  street  by  resolution.— 
Holtz  V.  Diehl  (Sup.)  841. 

Buffalo  park  commissioners  held  to  have  pow- 
er, under  Laws  1801,  p.  205.  |  315,  to  use 
funds  appropriated  for  repairs  of  park  Im- 
orovements  for  the  construction  of  a  speedway. 
—Holtz  V.  Diehl  (Sup.)  841. 

Code  Civ.  Proc.  §  1925,  held  not  to  authorize 
a  taxpayer  to  sue  to  enjoin  park  commissioners 
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irom  constniCTiDg  a  spcTaway  m  a  par».w»jr. 
— Holtz  T.  Diehl  (Sup.)  &41. 

Under  Laws  1801,  p.  204,  |  310,  giving  the 
park  commissioners  of  Bnflfalo  power  to  con- 
trol and  lay  out  parks,  they  may  construct  a 
speedway  in  a  parkway. — Holtz  v.  Diehl  (Sup.) 
841. 

The  lease  of  land  for  a  public  park  is  a  lease 
for  city  purposes,  within  the  meaning  of  Laws 
1895,  c.  035.  tit.  6,  §  11.  and  is  not  governed  by 
title  7,  §  2,  which  authorises  the  council  to  lay 
out  parks,  the  expenses  to  be  assessed  against 
the  property  benefited.— Holder  y.  City  of 
Yonkers  (Sup.)  912. 

A  city  was  restrained  from  ejecting  a  tenant 
under  a  lease  which  had  been  partly  per- 
formed, and  under  which  the  tenant  had  ex- 
pended large  sums.— Gushee  v.  City  of  New 
York  (Sup.)  1002. 

A  city  may  lease  a  building  on  park  premises 
for  a  period  of  years,  to  be  used  as  an  hotel 
for  the  accommodation  of  visitors  at  the  park. 
—Gushee  v.  City  of  New  York  (Sup.)  1002. 

§  9.     Torts. 

A  municipal  corporation  held  not  negligent  in 
failing  to  remove  snow  and  ice  from  a  cross- 
ing.—Staley  v.  City  of  New  York  (Sup.)  237. 

Whether  a  Tillage  was  negligent  as  to  a  de- 
fect in  the  crossing  whereby  plaintiff  was  in- 
jured without  contributory  negligence  held  a 
question  for  the  jury.— Cummings  v.  Village  of 
New  Rochelle  (Sup.)  701. 

Bvidence  in  action  for  injuries  caused  by 
defective  sidewalk  held  insufiicient  to  show 
plaintiff,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence.— Cummings  v.  Village  of 
New  Rochelle  (Sup.)  701. 

§  10.   Claimfl  against  oorporatioa. 

The  defense  of  **No  funds"  to  a  claim  for 
services  payable  out  of  the  general  funds  can- 
not be  interposed  under  Village  Act,  §  128, 
unless  there  were  no  funds  when  the  person 
was  employed.— Kent  v.  Village  of  North  Tar- 
rytown  (Sup.)  885. 

111.  ActioM. 

Greater  New  York  CJharter,  S  261,  requiring 
demand  on  the  comptroller  before  suit  against 
the  city,  applies  to  claim  for  moneys  deposit- 
ed with  him  by  the  public  administrator.— In  re 
Rooney's  Estate  (Sur.)  855. 

MUTUAL  AID  SOCIETIES. 

See  ''Beneficial  Associations.*' 

MUTUAL  INSURANCE  COMPANIES. 

See  ^'Insurance,**  S  1. 

NAMES. 

See  "Trade-Marks  and  Trade-Names.** 

NAVIGABLE  WATERS. 

f   1.    Blshts  of  pnbUo. 

The  fact  that  the  use  of  a  navigable  stream 
for    commerce    or    navigation    is    insignificant 


uues  uoi  aescroy  ine  sraie  b  proprietary  n^i5. 
nor  authorize  its  appropriation  for  individn&l 
use.— People  v.  Page  (Sup.)  834. 

f  2.     I«ands  vmder  irAter. 

Under  Greater  New  York  (3iarter,  §  80.  tb- 
insertion  by  the  land  commissioners,  in  grants 
of  land  under  water,  of  conditions  reeonimeini- 
ed  by  the  board  of  docks,  is  diacretionarj.- 
People  v.  Woodruff  (Sup.)  681. 

A  grant  held  not  to  carry  title  to  the  bed  of 
a  navigable  stream. — ^People  v.  Page  (Sup.i  834. 

Laws  1894,  c.  317,  f  70,  subd.  5,  held  not  t.> 
authorize  the  land  commissioners  to  penult  tbr 
creation  of  a  permanent  dam  in  a  naviga- 
ble stream.— People  v.  Page  (Sup.)  834. 

NAVIGATION. 

See  "NaTigable  Waters,"  i  1. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  S  1. 

By  particular  cUutea  €f  partta. 
See  "Carriers,"  H  1,  2. 

Condition  <»•  use  of  particular  8pecie8cfpropertif9 
works,  ormaMnery. 

See  "Street  Railroads,"  J  2. 
Demised  premises,  see  "Landlord  and  Tenant** 
§5. 

f  1.     Acts     or     omiamUmm     comutktmttmg 
nesUsemoe. 

The  owner  of  premises  owes  no  duty  to  a 
trespasser  to  keep  them  in  repair. — Flanagan 
y.  Atlantic  Alcatraz  Asphalt  Co.  (Sup.)  18. 

The  owner  of  premises  must  ose  those  appli- 
ances which  under  the  drcumstances  would 
reasonably  appear  to  be  proper  to  keep  the 
premises  free  from  danger  to  those  rightfully 
using  them.— Flanagan  ▼.  Atlantic  Alcatrax 
Asphalt  Co.  (Sup.)  18. 

Where  plaintiffs*  decedent  fell  backwards  in- 
to an  elevator  shaft,  and  the  reason  of  his  fall 
was  not  shown,  held  that  direction  of  nonsuit 
was  proper.— Rudolph  v.  Montant  (Sup.)  28. 

Evidence  of  negligence  in  blasting  held  snffi- 
cient  to  establish  a  prima  facie  case  for  plain- 
tiff.—St.  Nicholas  Skating  &  Ice  Co.  t.  Cody 
(Sup.)  1063. 

§  2.    Contributory  ne^Useaoe. 

Ehridence  Md  not  sufficient  to  show  that  a 
plaintiff  injured  by  falling  on  a  skid  in  a  de- 
partment store  was  guilty  of  contributory  neir- 
ligence  as  a  matter  of  law. — Quirk  ▼.  Siegel- 
Cooper  Co.  (Sup.)  49. 

S  3.     Actions. 

Where  a  stranger,  for  a  purpose  of  his  own. 
without  the  owner's  invitation,  went  to  a  part 
of  the  premises  his  employment  did  not  take 
him.  and  was  injured  by  a  falling  gate,  there 
was  an  issue  of  contributory  negligence. — Flan- 
agan V.  Atlantic  Alcatraz  Asphalt  Co.  (Sup.)  18. 

A  complaint  for  personal  injury  in  general 
terms  hdd  to  authorize  the  admission  of  evi- 
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deuce  of  all  specific  injuries.— Qiiirk  t.  Siegel- 
Oooper  Co.  (Sup.)  49. 

A  complaint  for  personal  injury,  by  enumerat- 
ing specific  injuries,  hM  not  to  exclude  others. 
— Quirk  V.   Siegel-Cooper  Co.   (Sup.)  49. 

Inhere  defendant's  servants  dug  a  channel 
takinfip  waste  water  from  the  roof  onto  the  side- 
wa.lk«  where  it  froze,  he  is  liable  to  one  falling 
on  the  ice.— Loois  v.  Eureka  Club  (Sup.)  66. 

In  action  for  injuries  by  falling  into  coal 
hole,  declarations  of  injured  party  at  the  time 
heUl  insufficient  to  sustain  finding  that  de- 
fendant was  liable  for  the  accident.— Patterson 
v.   Hochster  (Sup.)  467. 

Complaint  for  injury  to  dress  of  plain tift, 
caused  by  protruding  nail  in  a  footbridge  which 
defendant  had  constructed  over  a  trench,  held 
improperly  dismissed  on  the  evidence. — Ras 
Chen  V.  Norton  (Sup.)  800. 

NEGOTIABLE  INSTRUMENTS. 

See   ''Bills  and  Notes." 

NEW  PROMISE. 

^Within  statute  of  limitations,  see  ''Limitation  of 
Actions/'  §  2. 

NEW  TRIAL 

Ojsts,  see  "Costs,"  §  6. 

Necessity  of  motion  for  purpose  of  review,  see 
**Appeal,"  S  4. 

f   1.     Qrounds. 

Whether  a  verdict  should  be  sot  aside  as  ex- 
cessive is  within  the  legal  discretion  of  the 
court.— Quirk  v.  Siegel-Cooper  Co.  (Sup.)  49. 

A  party  held  entitled  to  a  new  trial,  under 
Code  Civ.  Proc.  §  1010,  where  no  decision  of  an 
issue  tried  by  the  court  was  filed  within  20  days 
after  final  adjournment,  unless  the  order  deny- 
ing it  specified  the  time  when  it  would  be  filed, 
and  it  was  so  filed.— Hodecker  v.  Hodecker 
<Sup.)  954. 

§    2.     Prooeedinss  to  proovre  new  trial. 

It  was  not  etror  to  vacate  an  order  for  new 
trial  made  on  conditions  whose  fulfillment  was 
prevented  by  the  opposite  party  by  appeal,  the 
order  being  affirmed,  and  the  movant  then  re- 
fusing to  perform  the  conditions.— Stokes  v. 
Stokes  (Sup.)  037. 

A  new  trial  will  not  be  refused  after  dismiss- 
al of  the  complaint  on  objections  by  defendant 
not  presented  when  the  complaint  was  dismiss- 
ed.—Deering  V.  Reilly  (Sup.)  704. 

Where,  on  plaintiflTs  motion,  a  verdict  in  his 
favor  is  set  aside,  and  a  new  trial  granted,  the 
order  should  l)e  conditioned  that  plaintiff  pay 
defendant's  costs  and  disbursements.— Riegel- 
man  v.  Brunnings  (Sup.)  755. 

NONSUIT. 

Before  trial,  .«i€e  "Dismissal  and  Nonsuit.** 
On  trial,  see  **Trial,"  $  6. 


NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

0/  parHoular  facts^  actSt  or  proceeding$. 
See  "Trial,"  f  1. 

Nonpayment  or  protest  of  bill  or  note,  see  "Bills 
and  Notes,"  S  2. 

NUISANCE. 

I  1«     PrlTate  nuisanoes. 

The  fact  that  a  contractor  for  building  a  res- 
ervoir has  permission  to  use  railroad  tracks 
over  which  to  oart  away'  excavated  material 
does  not  entitle  him  to  use  the  tracks  so  as 
to  injure  private  property.— Bohnsack  v.  Mc- 
Donald (Sup.)  347. 

The  fact  that  construction  of  a  reservoir 
was  authorized  by  legislature  held  not  to  en- 
title contractor  to  cart  away  excavated  mate- 
rial in  a  manner  to  injure  private  property.— 
Bohnsack  v.  McDonald  (Sup.)  347. 

The  construction  of  iron  doors  within  the 
stoop  line  on  a  sidewalk,  where  maintained  for 
many  years  without  complaint,  will  be  pre- 
sumed to  have  been  maintained  with  the  city's 
consent,  so  as  not  to  constitute  a  nuisance. — 
Sandmann  v.  Baylies  (Sup.)  1070. 

OCCUPATION. 

Of  real  property,  see  "Use  and  Occupation." 

OFFICERS. 

Mandamus,  see  "Mandamus,"  $  1. 

Particular  classes  of  officers. 
See  "Justices  of  the  Peace";   "Receivers." 
Corporate  officers,  see  "Corporations,"  §  4. 
Municipal  officers,  see  "Municipal  (Corporations." 

School    officers,   see   "Schools   and   School   Dis- 
tricts." 
Town  officers,  see  "Towns,"  f  1. 

S  !•     Appointment,      qvalilloationy     and 
tenure. 

An  officer  acting  without  color  of  right,  inas- 
much as  his  term  nas  expired  and  his  successor 
has  been  elected  but  not  allowed  to  act,  is  not 
a  de  facto  officer.— People  v.  Board  of  Sup'rs 
of  Erie  County  (Sup.)  318. 

OPENING. 

Judgment,  see  "Judgment,"  S  1« 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal." 

ORDINANCES. 

Municipal  ordinances,  see   "Municipal  Corpora- 
tions," §  6. 
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Tn  the  abnenoe  of  contract  it  will  be  prc- 
sxiixicd  that  partners  are  entially  interested  in 
tlie  profits  and  property.— -van  Name  v.  Van 
N'aiiie  (Sup.)  658. 

A.  duplicate  payment  of  a  bill,  made  by  mis- 
take in  the  regular  course  of  business  by  one 
partner,  cannot  be  charged  to  him  on  an  ac- 
( counting,  unless  he  was  grossly  negligent.— 
Tyfirart  v.  Wilson  (Sup.)  827. 

Circumstances  under  which  a  partnership 
lease  was  renewed  by  a  part  of  the  members 
of  a  firm  after  dissolution  held  such  that  the 
lease  could  not  be  valued  as  assets  on  the  ac- 
counting.—Tygart  V.  Wilson  (Sup.)  827. 

On  an  accounting,  it  was  error  to  charge 
partners  with  an  item  on  the  books,-  entered  by 
a  mistake,  which  neither  they  nor  the  firm 
bad  received,  lost,  or  paid  out— Tygart  t.  Wil- 
son (Sup.)  827. 

PASSENGERS. 

St-e  "Carriers,"  S  2. 

PAUPERS. 

S    1.     Settlement  and  reniOTal* 

A  poor  person  residing  in  a  town  for  a  year, 
while  supported  by  the  county,  hdd  to  become  a 
<-harge  on  the  town.— In  re  Connellan  (Co.  Ct.) 
157. 

Poor  law  amendment  of  1897,  providing  that 
one  loses  his  settlement  in  a  town  by  continu- 
ous residence  elsewhere,  does  not  aftect  the 
status  of  a  poor  person  supported  by  the  coun- 
ty.— In  re  Connellan  (Co.  Ct.)  157. 

I.aw8  1897.  c.  203,  art.  3.  $  57,  providing  that 
a  person  who  has  gained  a  settlement  in  a 
town  loses  it  by  a  continuous  residence  else- 
where for  one  year,  held  not  to  apply  to  a  resi- 
dence outside  of  the  town  for  over  a  year, 
where  such  town  continues  to  support  him. — 
In  re  McCutcheon  (Co.  Ct.)  370. 

i    2.     Snpporty  serTices,  and  expenses. 

Under  Poor  Law,  §  3,  subd.  12  (Laws  1896, 
c.  225),  the  county  may  furnish  relief  to  the 
county  poor  in  their  homes,  if  the  cost  does  not 
exceed  that  of  supporting  them  at  the  alms- 
house.—In  re  Connellan  (Co.  CJt.)  157. 

The  fact  that  a  county  paid  a  poor  person 
$10  a  month  for  15  years  does  not,  alone,  show 
that  he  required  permanent  relief,  within  Poor 
Law,  |§  20,  23,  46,  47  (Laws  1896,  c  225).— 
In  re  Connellan  (Co.  Ct.)  157. 

PAYMENT. 

See,  also,  **Compromi8e  and  Settlement";    "Ten- 
der." 
By  receiver,  see  "Receivers,"  §  1. 

Of  particular  classea  cf  obligationa  or  UabUUiea. 
Price  of  goods  sold,  see  * 'Sales,*'  §  2. 
Taxes,  see  **Taxation,"  §  2. 

f  1.     Application. 

Payments  to  the  credit  of  converted  trust 
funds  will  be  applied  to  the  earliest  items. — 
Anderson  T.  Daley  (Sup.)  511. 


f  2.  PleadinK*  OTidence,  and  proTinee  of 
oonrt  and  Jvry. 

Defendant  under  general  denial  in  action  to 
recover  for  certain  items  held  entitled  to  show 
payment  of  some  of  them.— Schwarzler  v.  Mc- 
Clenahan  (Sup.)  611. 

PERJURY. 

f  1«     Offenses,  and  responsibility  there- 
for. 

The  word  "willful,"  as  used  in  Pen.  Code,  f 
96,  defining  "perjury,"  means  that  the  testi- 
mony must  have  been  given  with  deliberation. 
— Krauskopf  v.  Tallman  (Sup.)  967. 

PERPETUITIES. 

A  devise  to  children  with  remainders  to  the 
survivors  held  not  within  the  statute  of  per- 
petuities.—Duncklee  V.  Butler  (Sup.)  329. 

Under  Real  Property  Laws,  §  51,  avoiding  di* 
rections  for  accumulations  of  rents,  a  trustee 
cannot  retain  the  Hurplus  of  one  year  to  make 
up  the  amount,  of  an  annuity  for  subsequent 
years.— Spencer  v.  Spencer  (Sup.)  460. 

A  will  providing  that  the  executor  shall  not 
sell  for  less  than  a  named  price  without  the 
consent  of  testator's  sons  held  not  to  violate 
the  statutes  against  perpetuities.— Spitzer  v. 
Spitzer  (Sup.)  470. 

A  will  leaving  portions  of  an  estate  in  trust 
for  testator's  children,  and  providing  that  the 
trustees  shall  apply  the  incomes  to  their  su]^ 
port  during  their  minority,  but  making  no  di- 
rection as  to  the  portion  of  such  incomes  which 
might  be  unused  during  such  times,  is  not  in- 
valid as  an  accumulation  of  incomes. — Dunck- 
lee  V.  Butler  (Sup.)  491. 

Portion  of  will  held  not  to  create  an  invalid 
accumulation  of  incomes. — Duncklee  t.  But- 
ler (Sup.)  491. 

Provision  in  will  held  not  an  invalid  suspen- 
sion of  the  power  of  alienation.— Duncklee  v. 
Butler  (Sup.)  491. 

Provision  that  on  death  of  any  legatee  his 
portion  was  to  be  added  to  portions  held  in 
trust  for  others  held  an  invalid  suspension  of 
power  of  alienation  as  to  death  of  any  except 
first  legatee.— Duncklee  v.  Butler  (Sup.)  401. 

PERSONAL  INJURIES. 

See  "Negligence." 
To  passenger,  see  "Carriers,"  |  2. 
To  traveler  on  highway,  see  "Municipal  Corpora- 
tions," S  9. 
crossing  railroad,  see  "Railroads,'*  {  !• 

PLEADING. 

Applicability   of   instructions   to  pleadings,   see 

"Trial,"  §  7. 
In  equitable  action,  see  "Equity,"  §  2. 

Allegations  as  to  particular  facta,    acts^   cr 

tranaactwns. 
See  "Damages,"  §  3;  "Payment,"  §  2. 
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In  porHculoT  custUnu  or  proo00ottfi0t» 
See  ^'Ejectment/'  I  3;  *'Libel  and  Slander/'  |  2; 
"Negligence,"  f  3:    "Replevin,"  f  3;    'Troyer 
and  Conversion,"  I  2. 
Foreclosure,  see  "Mortgages,"  §  3. 
Indictment    or    criminal    information    or    com- 
plaint, see  "Indictment  and  Information." 

I  1.     I^eolaratloii,  oomplaiat,  petitloii,  or 
■iateaiont. 

A  complaint  is  not  demurrable  because  plain- 
tiff is  not  entitled  to  the  precise  relief  which 
he  asks.— Parker  y.  John  Pullman  &  Co.  (Sup.) 
734. 

f  2.     Plea  or   snawer,   cross   complaint, 
and  afldaTlt  of  defense. 

Where  defendant  pleads  a  general  denial  and 
a  counterclaim,  failure  to  file  bill  of  particu- 
lars as  to  counterclaim  does  not  justify  strik- 
ing out  the  entire  answer. — Raff  y.  Koster, 
Bial  &  Co.  (Sup.)  292. 

Under  Code  Civ.  Proc.  S  499.  ft^W,  that  a 
claim  that  defendant  waived  an  objection  to 
the  jurisdiction  of  the  court  over  the  subject- 
matter  by  not  raising  it  in  his  answer  was 
unavailing.— Chambers  y.  Feron  &  Ballon  Co. 
(Sup.)  338. 

Failure  to  designate  defenses  as  counter- 
claims, where  nothmg  is  shown  to  indicate  that 
the  pleader  intended  to  set  up  a  counterclaim 
as  such,  precludes  defendant  from  insisting  that 
he  has  set  up  a  counterclaim.— Lafond  v.  Las- 
sere  (Sup.)  459. 

An  answer  is  not  frivnlons  if  it  trayerse  any 
material  allegation  of  the  complaint. — ^Andreie 
y.  Handler  (Sup.)  614. 

An  answer  is  sham  only  when  it  is  clearly 
false.— Andrese  y.  Bandler  (Sup.)  614. 

Where  a  complaint  is  amended,  a  copy  should 
be  served  on  defendant,  and  the  latter  given 
an  opportunity  to  answer,  though  he  has  not 
answered  the  original  complaint.— Palmer  v. 
Salisbury  (Sup.)  037. 

Allegations  of  answer  held  to  present  an  issue 
within  scope  of  complaint,  in  proceeding  to  de- 
termine ownership  of  a  testamentary  fund. — 
Stibbard  v.  Jay  (Sup.)  777. 

f  3.     Dea&nrrer  or  exception. 

A  defendant  resisting  a  demurrer  to  his  coun- 
terclaim may  assail  plaintiff's  complaint  for 
insufficiency.— Gross  v.  Gross  (Sup.)  219. 

•  A  demurrer  for  want  of  legal  capacity  to  sue 
is  unnecessary,  where  a  demurrer  for  failure  to 
state  sufficient  facts  raises  the  objection. — 
Persons  v.  Gardner  (Sup.)  822. 

A  demurrer  to  several  defenses  will  be 
overruled  if  one  is  good.— McGrath  y.  Pitkin 
(City  a.  N.  y.)  398. 

I  4.     Aniended  and  snpplcnicntal  plead- 
ings and  repleader. 

A  motion  for  leave  to  amend  a  complaint  by 
substituting  another  cause  of  action  will  be 
granted  only  on  payment  of  the  taxable  costs. 
--Ruellan  y.  Stillwell  (Sup.)  344. 

An  order  to  show  cause  why  plaintiff  should 
not  be  permitted  to  amend  his  complaint  should 


specify  in  what  respect  the  complaint  is 
sought  to  be  amended.— Ruellan  t.  Stillwell! 
(Snp.)  344.  I 

Permitting  amendments  during  trial  is  witk* 
in  the  court's  discretion.- Bice  v.  Contaotl 
(Sup.)  351.  I 

Under  Code  Civ.  Proc.  i  497,  whi<di  providei  I 
that  on  oyerruUttg  a  demnrrer  to  the  complaint 
the  court  may  allow  the  party  to  plead  anew,  a 
defendant  who  is  granted  leave  to  plead  anew, 
and  files  an  answer,  may  amend  such  auM^er 
within  20  days,  as  provided  by  section  541*.— 
Rodkinson  v.  Gantz  (Sup.)  480. 

Motion  for  leave  to  amend  after  trial  by 
pleading  prescription  to  a  suit  to  enjoin  ab- 
struction  of  a  public  stream  held  properly  de- 
nied.—People  V.  Page  (Sup.)  834. 

Where  it  was  apparent,  after  a  first  trisL 
that  the  complaint  alleged  facts  which  plaintiff 
could  not  prove,  it  was  proper  to  refuse  to  al- 
low an  amendment,  where  tlie  motion  therefor 
was  not  made  until  during  the  second  trial.— 
Dennison  v.  Musgrave  (City  Ct.  N.  Y.)  3Sl. 

f  5.     Bill  of  partlenlars  and  copy  of  ac- 
connt. 

In  an  action  for  personal  injuries,  where 
the  comt)laint  set  forth  the  injury  and  allege*! 
plaintiff  was  "otherwise  injured."  a  bill  of  par- 
ticulars not  stating  how  plaintiff  was  **otherwi^ 
injured,"  as  required  by  the  order,  is  defective.— 
Mueller  v.  Tenth  &  Twenty-Third  St.  Ferry  Co. 
(Sup.)  310. 

Where  a  complaint  is  for  the  most  part  t 
statement  of  conclusions,  plaintiff  may  be  re- 
quired to  furnish  a  bill  of  particulars. — Baldwin 
v.  Nesmyth  (Sup.)  318. 

Affidavit  for  bill  of  particulars  made  by 
plaintiff*s  attorney  AeW  insufficient.— Stevens  t. 
Smith   (Sup.)  540. 

A  bill  of  particulars  held  not  required  where 
defendant  alleged  by  counterclaim  payment  of 
duties  on  goods  based  on  an  erroneous  yalua- 
tion.  because  not  complying  with  warranty .-• 
A.  &  S.  Henry  &  Co.  v.  Talcott  (Sup.)  684. 

A  bill  of  particulars  held  required  where  de- 
fendant alleged  by  counterclaim  that  he  suffered 
damages  and  lost  profits  because  of  plaintiff's  de- 
lay in  delivering  goods  sued  for. — A.  &  S.  Heaxy 
&  Go.  V.  Talcott  (Sup.)  684. 

In  an  action  for  goods  sold,  a  bill  of  par- 
ticulars held  necessary,  where  defendant  al- 
leged by  counterclaim  that  he  was  compelled 
to  make  allowance  to  customers,  etc.,  bet*ause 
of  breach  of  warranty  of  quality. — A.  &  S. 
Henry  &  Co.  v.  Talcott  (Sup.)  684. 

A  counterclaim  alleging  that  goods  sold  did 
not  comply  with  a  warranty  held  to  apply  to  all 
the  goods,  and  hence  that  no  bill  of  particulars 
was  required. — ^A.  &  S.  Henry  &  Co.  y.  Talcott 
(Sup.)  684. 

§  6.     Filins  and  scrrice. 

A  defendant  held  not  entitled  to  return  an 
amended  complaint  as  not  conforming  to  the 
or^er  giving  leave  to  serve  it,  after  he  had  re- 
tamed  it  three  days.- Lange  y.  Hirsch  (Sup.) 
649. 
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%  7.    Motlonfl. 

The  striking  oat  of  portions  of  a  complaint 
as  irrelevant  and  redundant  is  discretionaiy.— 
r>eering  v.   Schreyer  (Sup.)  117. 

Motion  by  defendant  for  bill  of  particulars 
before  answer  fteW  premature.— Saalfield  r. 
Cutting  (Sup.)  343. 

Motion  to  make  complaint  more  definite 
granted,  defendant  alleging  service  rendered  un- 
der a  contract  but  not  setting  out  m  sub- 
stance what  the  agreement  an  to  »ervi(j  ren- 
dered wa8.-Saalfield  v.  Cutting  (Sup.)  343. 

Striking  out  amended  complaint  as  not  per- 
tinent to  the  cause  of  action  jjeWerror.—Fntcn- 
ard  V.  Nederland  Life  Ins.  Co.  (Sup.)  604. 

A  defendant  l^ld  entitled  to  move  to  strike 
out  such  parts  of  an  amended  complaint  as 
failed  to  conform  with  the  order  granting  leave 
to  amend.— Lange  v.  Hirsch  (Sup.)  «4». 

Affirmative  allegations  in  a  defendant's  an- 
swer will  be  stricken  out  on  motion  of  co-ae- 
fendant,  when  not  within  complaint.— Stibbard 
T.  Jay  (Sup.)  777. 

PLEDGES. 

A  pledgee  has  such  special  property  in  the 
thing  pledged  as  authorizes  him  to  maintain 
an  action  for  its  conversion.— Blanck  v.  Nelson 
(Sup.)  867. 

POLICY. 

Of  insurance,  see  "Insurance.** 

POOR  LAWS. 

See  "Paupers." 

POSSESSION. 


See  "Adverse  Possession." 
>f  de 
ant, 


Of  demised  premises,  see  "Landlord  and  Ten- 
,"H6,  7. 


POWERS. 

Creation  by  will,  see  "Wills,"  S  3. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
In  particuUar  civil  actlona  or  proceedingf. 

See  "Ejectment";  "Habeas  Corpus";  , /^an- 
damus,"  §  2;   'Trover  and  Conversion,"  §  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  2. 

Particular  proceedings  in  actions. 

See  "Abatement  and  Revival":  "Appearance"; 
"Continuance";  "Costs";  "Damages'  §  3; 
"Depositions";  "Dismissal  and  Nonsuit  ; 
"Evidence";  "Execution";  "Judgment  ;  *Mo- 
tions";  "Parties";  ^Pleading";  "Reference  ; 
"Stipulations";   "Trial";   "Venue." 

Nonsuit,  see  **Trial,"  f  0. 


Parlicvlar  remedies  in  or  iMidmt  to  actUms. 

See  "Attachment";  "Discovery";   "Injunction"; 
"Receivers";    "Tender." 

Procedure  in  criminal  proseeuHonM. 

See  "Criminal  Law." 

Procedure  in  exercise  of  special  jurisdictiCTis. 

In  equity,  see  "Equity." 

In  justices',  courts,  see  "Justices  of  the  Peace, 

Procedure  on  review. 
See  "Appeal";    "Certiorari,"  §  1;   "Xew  Trial." 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal," S  7. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  f  3. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  f  3. 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  2. 

PRESUMPTIONS. 

On  appeal,  see  "Appeal,"  |  7. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";    "Brokers." 
Admissions  by  agent,  see  "Evidence."  §  3. 
Corporate  agents,  see  "Corporations,    |  4. 

I  1.     The  relAtion.  .     .     ,   - 

Bills  presented  by  an  alleged  prmcipal  for 
goods  sold,  and  receipted  by  the  alleged  agent, 
hdd  admissible  on  the  question  of  agency.— 
Thiry  v.  Taylor  Brewing  &  Malting  Co.  (Sup.) 
85. 

A  letter  written  by  an  alleged  principal  fccW 
admissible  as  an  admission  of  agency.— Thiry 
V.  Taylor  Brewing  &  Malting  Co.  (Sup.)  86. 

A  writing  by  the  secretary  held  insufficient  to 
bind  a  municipal  department,  in  absence  of 
showing  of  the  secretary's  authority.— Heimer- 
dinger  v.  Lehigh  Val.  R.  Co.  (Sup.)  188. 

Error  in  excluding  evidence  tending  to  show 
that  the  secretary  signing  a  written  authority 
had  no  power  to  bind  the  municipal  depart- 
ment was  prejudicial.— Heimerdinger  v.  Lehigh 
Val.  R.  Co.  (Sup.)  188. 
I  2.     Mntual  rights,  duties,  and  lUbiU- 

An  owner  'of  a  claim  who  received  acknowl- 
edgment of  its  receipt  for  collection  hela  not 
bound  by  condition  limiting  collecting  agents 
liability.— Neuman  v.  National  Shoe  &  Leather 
Exchange  (Sup.)  198. 
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Wnetner  tne  owner  oi  a  claim  receiTing  an 
acknowledgment  of  the  receipt  of  the  claim 
for  collection  accepted  it  with  notice  of  a  lim- 
itation of  liability  held  for  the  jury. — Xeiimaii  v. 
National  Shoe  &  Leather  Exchange  (Sup.)  193. 

In  action  by  salesman  for  commissions,  testi- 
mony of  principal  as  to  conversation  with  for- 
mer concerning  one  whose  order  had  been  re- 
jected held  relevant. — McKiernan  t.  Ballin 
(Sup.)  949. 

§  3.     Righta  and  liabiUtlea  as  to  third 
persona. 

A  power  "to  acknowledge  op  contest  any 
claim,  to  defend,  compromise,  or  settle  any 
suit."  includes  power  to  appeal  from  a  judg- 
ment in  a  suit.—Lowrey  v.  Bates  (Sup.)  197. 

Evidence  held  not  to  show  a  ratification  of  an 
agent's  purchase  of  goods  to  be  paid  for  by 
another.— Piper  v.  Herrick  (City  Ct.  N.  Y.) 
386. 

PRINCIPAL  AND  SURETY. 

See  "BaU";   "Bonds";   "Guaranty." 

Liabilities  of  sureties  on  bonds  for  performance 

of  duties  of  trust  or  oflQce,  see  "Executors  and 

Administrlitors,"  §  6. 
in  legal  proceedings,  see  "Attachment,"  §  6. 

§  1.     Dlaoharge  of  anrety. 

That  the  payee  of  a  note  paid  over  a  sum 
due  the  maker's  estate  from  a  separate  trans- 
action, instead  of  applying  it  on  the  note,  held 
no  defense  to  a  surety,  who  had  made  no  re- 
quest that  it  be  so  applied. — De  Caumont  t. 
Razines  (Sup.)  652. 

PRIORITIES. 

Of  mortgages,  see  "Chattel  Mortgages,"  8  1. 

PROBATE  COURTS. 

See  "Courts,"  §  3. 

PROCESS. 

Effect  of  appearance,  see  "Appearance.** 

In  particular  actkma  or  proceedings. 
See  "Ejectment,"  §  2. 

Particular  forma  of  wriU  or  other  proceaa. 
See  "Arrest";  "Attachment,"  S  3;    "Execution"; 
"Injunction";    "Mandamus. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

See  "Adjoining  Landowners.'* 

Adverse  possession,  see  "Adverse  Possession.** 

Taking  for  public  use,  see  "Eminent  Domain.** 

PartUmUj/r  apedea  of  property. 
See     "Animals";      "Copyrights";      "Shipping"; 
"Trade-Marks  and  Trade-Names." 


PROTEST. 

Of  bill  «r  note,  see  "BiUs  and  Xotes."  f  2. 

PUBLIC  BUILDINGS. 

See  "Municipal  Corporations,"  §  8. 

PUBLIC  LANDS. 

Lands  under  -water,  see  "Navigable  Waters." 
§1. 

PUBLIC  USL 

Taking  property  for  public  use,  see   "Eminent 
Domain." 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  '"Trial,"  §  6. 

RAILROADS. 

See,  also,  "Street  Railroads." 
Carriage  of  goods   and   passengers,    see   **Cai- 
riers." 

8   1«     Operation. 

Evidence  in  action  for  injury  at  crossing  held 
to  make  prima  facie  case  for  plaintiff.— 
O'Bieme  v.  New  York  Cent  &  H.  K.  R.  Co. 
(Sup.)  236. 

Under  the  facts  shown,  held  that  the  ques- 
tion whether  plaintiff  was  negligent  and  failed 
to  properly  look  for  trains  while  driving  over  a 
crossing  was  for  the  jury. — O'Bierne  t.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  23a 

§   2.    ReeelTers. 

A  trustee  for  bondholders  held  to  hare  right 
to  operate  the  road,  as  against  a  receiver  ap^ 
pointed  in  proceedings  to  dissolve  the  company. 
—In  re  New  Paltz  &  W.  V.  R.  Co.  (Sup.)  10«i). 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent*"  i  3. 

REAL  ACTIONS. 

See  "Ejectment" 

RECEIVERS. 

In  action  to  set  aside  fraudulent  conreyance, 

see  "Fraudulent  Conveyances,"  $  2. 
Of  corporations  in  general,  see  "Corporations," 

§  5. 
S  1.  AUoxranoe  and  payment  of  elaims. 
Where  a  receiver  has  assets  with  which  to 
pay  a  judgment  without  prejudice  to  other  cred- 
itors, he  should  be  ordered  to  make  payment 
at  once.— People  v.  Highland  Mut.  Fire  Ins. 
Co.  (Sup.)  83. 

i  2.    Aooounting  and  oompensatiom. 

A  receiver's  attorney  should  not  be  allowed 
a  fee  to  exceed  one-third  the  assets  in  the  re- 
ceiver's hands.— Kernochan  v.  Ballance  (Sup.) 
132. 
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RECORDS. 

Am  evidence,  see  "Evidence,"  S  5. 

REFERENCE. 

See,  also,  "Arbitration  and  Award.** 

S    1.    Nature,  svoimda,  and  order  of  ref- 
eronoe* 

To  authorize  reference  under  Code  Civ.  Proc. 
§  1013,  facts  must  be  shown  authorizing  con- 
clusion that  many  items  of  account  had  been 
litigated  which  the  lury  would  find  difficult  to 
kc^p  in  mind.— Weidenf eld  v.  Woolfolk  (Sup.) 
740, 

§    2.    Referees  and  prooeedings. 

Taxation  of  fees  for  a  referee  appointed  to 
state  an  assignee's  account  held  proper.— In  re 
Piatti  (Sup.)  132. 

The  affidavit  in  support  of  the  claim  for  fees 
of  a  referee  appointed  to  take  and  state  an  as- 
signee's account  must  show  that  the  time  spent 
by  the  referee  was  necessarily  required. — ^In  re 
Piatti  (Sup.)  132. 

An  application  to  change  an  attorney  under 
Gren.  Rule  Prac.  10  is  not  a  motion  in  the  **ac- 
tion,"  but  a  summary  special  proceeding,  and 
hence  a  reference  therein  does  not  come  within 
Code  Civ.  Proc.  f  1019.— Doyle  v.  City  of  New 
York  (Sup.)  441. 

A  reference  on  an  application  to  change  at- 
torneys is  had  under  (3ode  Civ.  Proc.  §  827, 
i^iving  the.  referee  the  powers  of  a  clerk  or 
master,  and  not  under  section  1019,  authorizing 
ending  a  reference  not  reported  in  60  days. — 
Ooyle  V.  City  of  New  York  (Sup.)  441. 

Where  the  parties  stipulated  what  fees  a  ref- 
eree should  have,  it  was  not  necessary  for  the 
<-lc*rk  to  tax  them  in  order  to  recover  on  in- 
junction bond.— Poerschke  v.  Smith  (City  Ct. 
N.  Y.)  1089. 

§  3.     Keport  and  flndlngs. 

Though  a  finding  of  fact  is  called  a  conclu- 
sion of  law  by  the  referee,  to  uphold  judgment 
it  will  be  given  the  same  effect  as  thougn  em- 
braced within  and  designated  as  one  of  the 
findings  of  fact— Wright  v.  Loud  (Sup.)  959. 

An  order  of  confirmation  of  the  report  of  a 
referee,  appointed  under  (^e  Civ.  Proc.  §  1015, 
to  advise  the  court  as  to  a  point,  will  be  va- 
<*ated  where  granted  without  notice.— Sproull  v. 
Star  Co.  (Sup.)  1001. 

REINSURANCE. 

See  "Insurance,"  f  6. 

RELEASE. 

See  "Compromise  and  Settlement.** 

REMAINDERS. 

See  "Life  Estates." 


REMOVAL 

Of  pauper,  see  "Paupers,"  i  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue,** 

REPEAL 

Of  statute,  see  "Statutes,"  {  2. 

REPLEADER. 

See  "Pleading,"  t  4. 

REPLEVIN. 

§  1«     Right  of  action  and  defense*. 

In  replevin  against  assignee  of  goods,  and  a 
purchaser  therefrom,  evidence  that  the  latter 
was  not  a  bona  fide  purchaser,  and  of  a  de- 
mand, held  necessary.— Frischman  T.  Mandel 
(Sup.)  1029. 

§  2.    Prooeedlngs  for  taking  and  vede^ 
liTery  of  property. 

An  aflldavit  held  to  insufficiently  describe 
the  property,  under  Code  Civ.  Proc.  f  1695.— 
Springfield  Metallic  Casket  Co.  v.  Wielar  (City 
Ct.  N.  Y.)  394. 

§  3.    Pleading  and  evidence. 

Ck)mp]aint  based  on  rescission  of  a  sale  for 
innocent  misrepresentations  must  allege  that 
defendant  had  knowledge  of  their  falsity  before 
demand  made  for  the  property.— Enright  v. 
Fellheimer  (Sup.)  306. 

In  replevin  based  on  rescission  of  a  sale  for 
fraud,  plaintiff  must  prove  an  intent  to  de- 
ceive.—Enright  V.  Fellheimer  (Sup.)  366. 

§   4.    Inabilities  on  bonds  and  vndertak- 
ings. 

Judgment  in  replevin,  not  reversed  or  va- 
cated, cannot  be  questioned  in  an  action  on  the 
bond.— Christiansen  v.  Mendham  (City  Ct.  N. 
Y.)  655. 

REPORT. 

On  reference,  see  "Reference,"  S  3. 

RISKS  OF  EMPLOYMENT. 

Assumed  by  employ 6,  see  "Master  and  Serv- 
ant," §  2. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 

SALES. 

See,  also,  "Vendor  and  Purchaser.** 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 

uors." 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  f  8. 
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i   1.    B«4«isit«»    sad  TftUdity    of 
tract. 

A  buyer's  order  for  ao  engine  and  boiler  held 
not  to  naye  been  accepted  nil  they  were  delly- 
ered.— Grant  t.  Griffith  (Sup.)  791. 

I  2«    Perf orauuiea  of  eoatr*et. 

A  buyer  of  goods  on  account  has  the  whole 
of  the  last  day  of  the  credit  on  which  to  pay 
the  price,  and  hence  an  action  on  that  day  for 
the  price  is  premature.— ^turz  t.  Fischer  (Sup.) 
479. 

The  continued  use  of  a  tank,  with  knowledge 
of  its  defectiveness,  for  eight  months,  and  re- 
fusal to  permit  the  seller  to  remedy  it,  con- 
stitute an  acceptance.— Turl  t.  Knabe  (Sup.) 
1017. 

8  3.    Warraatlea. 

Damages  to  property  and  for  personal  inju- 
ries through  the  running  away  of  a  horse  held 
recoTerable  under  a  breach  of  warranty  with- 
out proof  of  fraud. — Bruce  v.  Fiss,  Doer  & 
Carroll  Horse  Ck>.  (Sup.)  234. 

S  4«     Remedies  of  seller. 

Contract  of  sale  of  certain  shares  of  stock 
construed,  and  held,  that  agreement  that  the 
seller  should  be  employed  by  the  company  for 
two  years  was  a  part  of  the  consideration  for 
which  the  purchasers  were  liable,  though  with- 
in such  time  a  receiver  was  appointed  for  the 
corporation.— Kinsman  y.  Fisk  (Sup.)  33. 

Where  the  consideration  for  a  sale  was  the 
payment  by  the  buyer  of  certain  of  the  seller's 
debts,  a  demand  for  performance  is  not  neces- 
sary, to  give  the  seller  a  right  of  action  for 
breach  of  the  contract.— Marks  y.  Englund 
(Sup.)  278. 

Bridence  held  to  sustain  a  finding  of  a  sale 
and  delivery.— Sherwin-Williams  Co.  v.  Dedrick 
(Sup.)  667. 

Evidence  held  not  to  show  articles  sold  to  sat- 
isfy the  implied  warranty  that  they  should  be 
reasonably  fit  for  the  purpose  to  which  they 
were  to  be  applied.— Meti  v.  Virgil  Practice- 
Clavier  Co.  (Sup.)  1081. 

§  5.     Conditioaal  sales. 

A  written  order  sent  to  a  seller  for  an  engine 
and  boiler,  of  which  order  the  buyer  retained 
an  unsigned  copy,  held  not  a  duplicate  contract, 
within  the  meaning  of  Laws  18S8,  c.  225,  §  7.— 
Grant  v.  Griflith  (Sup.)  791. 

One  selling  goods  and  retaining  title  until 
paid  for,  under  a  written  instrument,  held  to 
acquire  no  rights  against  a  bona  fide  purchaser, 
where  the  statute  relating  to  conditional  sales 
was  not  complied  with.— Gerber  y.  Mandel 
(Sup.)  1030. 
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SATISFACTION. 


See   "Accord  and 
and  Settlement." 


Satisfaction*';    "Compromise 


SAVINGS  BANKS. 

See  "Banks  and  Banking,"  §  3. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

I  1.     PmbUe  aeboola. 

Decision  of  the  school  board  of  the  boroughs 
of  Manhattan  and  the  Bronx  on  appeal  from 
decisions  of  the  board  of  school  superintend- 
ents, removing  a  teacher  from  the  public  scbooL 
is  not  reviewable  by  the  courts.— People  ▼.  Hub- 
bell  (Sup.)  G42. 

Removal  by  the  board  of  school  superintend- 
ents of  a  teacher,  under  Laws  1896,  c.  387,  held 
not  reviewable  by  the  courts.— People  v.  Hub- 
bell  (Sup.)  642. 

SECONDARY  EVIDENCE 

In  civil  actions,  see  'TEvidence,"  §  2. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
J  2. 

SEPARATION. 

See  "Husband  and  Wife,"  t  4. 

SERVICE. 

Of  pleading,  see  "Pleading,"  f  6. 

SET-OFF  AND  COUNTERCLAIM. 

Pleading  matter  of  set-off  or  counterclaim,  see 
"Pleading,"  S  2. 

S  1.     SnbJeot-mAttor. 

Purchasers  of  testator's  goods  after  his  death 

J  cannot  set  off  a  claim  against  testator  created 
n  his  lifetime,  in  an  action  for  the  price.— Gross 
v.  Gross  (Sup.)  219. 

A  counterclaim  held  to  be  "connected  with 
the  subject  of  the  action,"  within  Code  Cit. 
Proc.  §  501,  subd.  1.— Siebrecht  T.  Siegei- 
Ck>oper  Co.  (Sup.)  425. 


SETTLEMENT. 

See   "Accord   and    Satisfaction"; 

and  Settlement." 
By  executor  or  administrators,  see 

and  Administrators,"  §  6. 
By  partners,  see  ^^Partnership."  §  & 
Of  pauper,  see  "Paupers,"  |  1. 


'Compromise 
"Execotots 


SHIPPING. 


8   1.     Oarrlase  of  goods. 

Where  the  defense  to  an  action  for  freight  is 
that  it  was  carried  under  special  charter,  evi- 
dence that  a  bill  of  lading  was  given,  which 
is  not  customary  in  case  of  charter  parties,  is 
admissible.— Zimmerman  v.  Rainey  (Sup.)  1U9. 

SLANDER. 

See  "Libel  and  Slander." 

Digitized  by  VjOOQ IC 


INDEX. 


1165 


SOCIETIES. 


See  "aub8." 


SPECIAL  LAWS. 

See  "Statutes,"  {  1. 

SPECIFIC  PERFORMANCL 

§    1*     Coatraets  enforoeable. 

Stipulation  of  husband  that  payment  of  an- 
nual allowance  to  wife  shall  be  secured  heid 
sufficiently  definite  to  be  enforced.—Greenleaf 
V.  Blakeman  (Sup.)  76. 

Ck>ntract  of  husband,  in  articles  of  separa- 
tion, to  necure  annual  allowance  to  wife,  will 
be  specifically  enforced.—Greenleaf  t.  Blake- 
man (Sup.)  76. 

When  one  coyenants  to  do  one  of  two  en- 
forceable acts,  on  refusal  to  do  either  the  other 
party  may  elect  which  to  enforce. — Greenleaf 
V.  Blakeman  (Sup.)  76. 

A  conveyance  was  denied  on  the  c^round  that 
it  would  violate  the  real  object  of  the  parties, 
and  produce  a  result  not  contemplated  when 
the  agreement  for  a  conveyance  was  made.— 
Finkel  v.  Kohn  (Sup.)  569. 

I   1L    Prooeedins*  And  relief. 

An  action  to  enforce  an  oral  contract  to  con- 
vey land,  which  is  void  under  the  statute  of 
frauds,  is  not  cognizable  in  equity,  unless  the 
facts  alleged  make  out  a  case  of  fraud.— Lud- 
wig  V.  Bungart  (Sup.)  51. 

Specific  performance  by  the  vendor  was  de- 
nied because  of  liens  against  the  property. — 
]>onath  V.  Germania  Land  Co.  (Sup.)  313. 

Cancellation  of  a  past-due  note  was  denied.  In 
the  absence  of  allegations  that  defendant  had 
sought  to  enforce  it,  or  that  there  was  not  an 
ample  defense  at  hiw.— Finkel  v.  Kohn  (Sup.) 


SPIRITUOUS  LIQUORS. 

See  ''Intoxicating  Liquors." 


STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
""Witnesses,"  §  3. 

Of  case  or  facts  for  purpose  of  review,  see  "Ap- 
peal," §  6. 

STATUTES. 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  **Con8titutionnl  Law."  §  2. 

ProvisUmB  relating  to  parHcula/r  subjects. 
See      ''Intoxicating      Liquors";       "Mechanics' 

Liens.*' 
Revenue  laws,  see  "Internal  Revenue." 

S  1.     General  and  speolal  or  looal  laws. 

Laws  1893,  c.  231,  legalizing  a  contract  be- 
tween a  city  and  a  street-railroad  company  ex- 
empting the  latter  from  liability  to  pave  streets, 
hdd  not  unconstitutional  as  a  grant  to  the  com- 
pany of  an  exclusive  immunity.— Wood  v.  Com- 
mon Council  of  City  of  Binghamton  (Sup.)  105. 

S  2.     Repeal,  ■nspensloa«  expiration,  and 
reviTal. 

Laws  18d3.  c.  231,  legalizing  a  contract  be- 
tween the  city  of  Binghamton  and  the  Bing- 
hamton Railroad  Company,  hdd  not  repealed  by 
Laws  1893,  c.  434,  §  90,  nor  by  Laws  1895,  c. 
933.— Wood  v.  Common  Council  of  City  of 
Binghamton  (Sup.)  105. 

Greater  New  York  Charter  hdd  not  affected 
by  Laws  1898,  c.  184,  which  amends  a  gen- 
eral law,  and  contains  no  repealing  clause  as  to 
inconsistent  acts.— People  v.  Scannell  (Sup.)  117. 

Laws  1897,  c.  557,  requiring  buildings  ex- 
ceeding a  certain  height  to  be  fireproof,  did 
not  impliedly  repeal  Laws  1885,  c.  454,  provid- 
ing that  dwelling  houses  fronting  on  streets 
less  than  60  feet  wide  shall  not  exceed  70  feet 
in  height.— People  v.  Brady  (Sup.)  567. 

A  statute  amending  a  former  statute  "so  as 
to  read  as  follows"  repeals  by  implication  any 
provisions  omitted  in  the  amended  law. — In  re 
Connellan  (Co.  Ct)  157. 

An  act  of  revision  expressly  repealing  .all  pro- 
visions of  the  former  law  abisolutely  repeals  all 
omitted  provisions.— In  re  Connellan  (Co.  Ct.) 
157. 


MfiW  TOBK. 

CONSTITUTION. 

Art.l,|6 431 

Art,8,|l 106 

CODE  OF  PROCEDURE. 

16;^  585 

fi  118.    Amended  by  Laws 
1867,  p.  1921 704 

CODE  OP  CIVIL  PROCE- 
DURE. 

Ch.  19,  tit.  8,  art.  1 796 

§  365 704 


STATUTES  CONSTRUED. 

370  615 

424  805 

449 219 

451  627 

452 471,  550 

481 78,  734 

f  497  480 

I  499  338 

§  501 425,  1028 

fi§  505,  506 1100 

I  507  258 

I  521  362 

i  522  542 

§  532  109;^ 

;§  537,  538 614 

I  542  480 


f  604,  subd.  1 114,  756 

{  636  202 

i  713,  subd.  1 545 

I  723 78,  609 

is  729,  730 767 

8  793  656 

f  808 851,  924 

i  827  442 

S  829 551,  561 

§  872  235 

$  894  888 

$  1010  954 

$  1013  740 

i   1015  1001 

i   1019 441,  442 

i   1187  88 
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f  1316  907 

{    1317  88 

\:   1406 705 

1500  704 

1632  063 

\    1533 800 

t  1695 304 

j  1710  210 

t  1780 338 

j|  1781,  1811 784 

\    1814  219 

•I  1837,  1830 280 

i  1877  545 

i  1017  385 

1925  ati 

I  1932,  1033 805 

;  1948  784 

2231.  iubd.  2 155 

{  22Si.  2254 760 

i  2441,  2458 439 

2521  498 

i  2586  523 

2606  1100 

I  2726,  2727 989 

2730 523.  858 

2759  508 

§2912,  2013 1025 
2034,  2060 367 
8261,3256 208 
8206,  8206 132 

CODE  OF  CRIMINAL  PBO- 
CEDURE. 

H150-152 067 

I  721  030 

PENAL  CODE. 

f  06 06T 

i  652  1008 

REVISED  STATUTES. 
Fiff-at  Edition. 
Volume  1. 
Page  730.  pt.  2,  cfa.  1,  tit 
%i  141. 704 

Volume  2. 

Page  1175 260 

Page  1170,  S  116 174 

oit;  charters. 

Albany.     Laws    1883,    ch. 

206,  tit.  8,  t  8 386 

Brooklyn.    Laws  1888,  ch. 

688,  tit  3,  §  1 043 

Greater  New  York.    Laws 

1807,  ch.  37a  »  40 460 

Greater  New  York.    Laws 

1897,  ch.  378.  8  86 681 

Greater  New  York.    Laws 

1807,  ch.  37a  S  127..117,  943 
Greater  New  York.    Laws 

1807,  di.  87a  8  172 1072 

Greater  New  York.    Laws 

1807,  db  878r§  261 866 

Greater  New  York.    Laws 

1807,    ch.   37a    §8   416, 

625,  673 .460 

Greater  New  York.    Laws 

1897,  ch.  87a  8  687 680 
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Greater  New  York.    Laws 

1807,  ch.  37a  88  1068, 

1114 642 

Greater  New  York.    Laws 

1807,  ch.  87a  8  1367.... 

177,  706 
Greater  New  York.    Laws 

1807,  ch.  87a  81360.... 

200.  1017 
Greater  New  York.    Laws 

1807,  ch.  37a  8  1377. . .  .1083 
Greater  New  York.    Laws 

1807,  ch.  378,  8  1614. ...  810 
Middletown.     Laws    188a 

ch.  535,  81 628 

LAWS. 

184a  ch.  40 642 

18ia  ch.  319,  8  6...  .527,  628 

1867,  p.  1021 704 

1870,  ch.  201,  8  128 885 

1877,  ch.  466,  8  21 328 

1880,  ch,  275,  88  a  7 6 

1881,  ch.  414 1003 

1882,  ch.  410 810 

1882,  ch.  410,  8  854.  .563,  564 

1882.  ch.  410,  8  1382 1044 

1882,  ch.  410,  8  1386 212 

1882,  ch.  410,  8  1710..563,  564 

1883,  ch.  176,  8  18 330 

1883,  ch.  20a  tit.  3,  8  a 
Albany  City  Charter 335 

1884,  ch.  315 701 

1885,  ch.  464 567 

1888,  ch.  226,  8  7 701 

188a  ch.  535,  8  1.  Middle- 
town  City  Charter 628 

188a  ch.  583,  tit  8.  8  1. 
Brooklyn  City  Charter. .  943 

1889,  ch.  875.  8  13 4 

1890,  ch.  563,  j  15 784 

1890,  ch.  564,  8  48 139 

IKK),  ch.  665,  8  78 260 

1890,  ch.  565, 8  98.  Amend- 
ed by  Laws  1892,  ch.  676 

105,  106 

1800,  ch.66a861 450 

1800,  ch.  660,  I  34 64 

1890,  ch.  569,  8  160 416 

1891,  p.  204,  8  310 841 

1891,  p.  205,8  316 841 

1892,  ch.  265.  Amended  by 
Laws  1896.  ch.  300..443,  444 

1802,  ch.  330,  8  13... 204,  205 

1892,  ch.  399 496 

1892,  ch.  467,  88  2,  8 431 

1892,  ch.  676 105,  106 

1892,  ch.  686 373 

1802,  ch.  687,  f  16 937 

1892,  ch.  688,  8  7 288 

1892,  ch.  688,  8  80 645 

1892,  ch.  688,  §42 288 

1892,  ch.  68a  8  48 456 

1892,  di.689,8  62.  Amend- 
ed by  Laws  1897,  ch.  441  822 

1892,  ch.  689,  8  115 1080 

1892,  ch.  690 339 

1892,  ch.  690,  8  92 260 

18a%  ch.  227,  88  3,  4....     99 

1893,  ch.  231 106 


ISea  ch.  484,  8  90 10^ 

1808,  ch.  661,  8  30 .vc, 

1804,  ch.  307 r^'> 

1804,  ch.  317,  8  70,  subcL  5  834 

1805,  ch.  (B5,  tit  6,  §  11.  912 
1896,  ch.  635,  tit  7,  §  2. .  91U 

1895,  ch.  933 Ifr: 

1896,  ch.  112,  8  la  8ubd.4. 
Amended  by  Laws  1897. 

ch.  312 « 

1806,  ch.   112,   H  21.    25, 

28,  31,  84 102i» 

1806,  ch.  226.  Amended  by 

Laws  1807.  ch.  203 157 

1806,  ch.  226,  88  a  20,  23. 

41,  42,  4a  47 157 

180a  <^*  300 443,  444 

180a  ch.  300.  88  2,  3 5») 

180a  ch.  387,  88  la  26. . .  642 

180a  ch.647,  8  51 46" 

180a  ch.  747,  8  151 G»i 

1806,  ch.  748 20i» 

180a  ch.  74a  8  1 177 

180a  ch.  008.  8  32 407 

1896,  ch.  908,  8  181 192 

1807,  ch.  20a  8  57..  .157,  .TT*' 

1807,  ch.  220,  88  a  4 S«» 

1807,  ch.  812 t'A 

1807,  ch,  378,  8  40.  Great- 
er New  York  Charter. . .  4ri<> 

1897,  ch.  87a  8  86.  Great- 
er New  York  Charter. . .  681 

1807,  ch.  37a  8  127.  Great- 
er New  York  Charter. . 

117,  043 

1807,  ch.  37a  8 172.  Great- 
er New  York  Charter. .  .1017 

1807.  ch.  87a  8  261.  Great- 
er New  York  Charter. . .  85^} 

1807,  ch.  37a  H  416,  52.1, 
673.  Greater  New  York 
Charter 45r> 

1897,  ch.  87a  8  687.  Great- 
er New  York  Charter. . .  5S0 

1897,  du  37a  88  106a  1114. 
Greater  New  York  Char^ 
ter 642 

1897,  ch.  378L  8  1367. 
Greater  New  York  Char- 
ter   177,  TB6 

1897,  ch.  378,  *  130»- 
Greater  New  York  Char- 
ter   200,  1017 

1807,  ch.  378,  8  1377. 
Greater  New  York  Char- 
ter   10S3 

1807,  ch.  378^  8  1614. 
Greater  New  York  Char- 
ter  819 

1897,  ch.  414,  8  159 93S 

1897,  ch.  4ia  88  3,  5,  9- 
12,  15 331 

1897,  ch.  4ia  88  112,  113, 
115 1030 

1897,  ch,  420 593 

1897,  ch.  441 822 

1897,  ch.  444. 443 

1897,  ch.  481,  8  32 64 

1897,  ch.  557..... 567 

189a  ch.  184 U7,  US 

1898;  ch.  230,  8  29 855 

1898,  di.  6ia  88  3,  4 205 
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STIPULATIONS. 

Where  an  arrangement  between  attorneys  as 
to  justification  of  sureties  on  an  undertaking 
does  not  comply  with  the  general  rules  of  practice 
(rule  11),  a  party  cannot  be  compelled  to  with- 
draw his  exceptions  to  the  sureties  pursuant 
thereto.— People  t.  MacLean  (Sup.)  648. 

STOCK. 

Corporate  stock,  see  "Oorporations,*'  S  !• 

STOCKHOLDERS. 

Of  banks,  see  "Banks  and  Banking,"  <  1. 
Of  corporations,  see  "GorporatioDS,'*  i  2. 

STREET  RAILROADS. 

See,  also,  "Railroads." 

I   1.     Estalilisliiitent,    eonstniotlon,    and 
Budatenaaoe. 

The  omission  In  a  charter  of  a  street  railroad 
of  requirements  compelling  them  to  pave  streets 
hdd  not  to  vest  in  them  a  right  of  perpetual 
exemption  from  such  obligation  subsequently 
imposed  by  the  legisIature.—Wood  v.  Common 
Council  of  Oity  of  Binghamton  (Sup.)  106. 

General  Railroad  Law,  §  98,  as  amended  by 
Laws  1892,  c.  676,  requiring  street-railroad 
companies  to  pave  certain  portions  of  streets 
occupied  by  them,  heid  to  apply  to  erery  street- 
railroad  company,  whether  incorporated  prior 
or  subsequent  to  the  act.— Wood  t.  Common 
Council  of  City  of  Binghamton  (Sup.)  105. 

A  contract  h^  not  a  lease,  within  Laws  1890, 
c.  5G5,  §  78,  proTiding  that  a  lease  of  a  road 
for  more  than  a  year  shall  not  be  binding  un- 
less stockholders  consent.— Chapman  v.  Syra- 
cuse Rapid-Transit  Ry.  Co.  (Sup.)  260. 

Where  one  acquired  corporate  stock  of  a 
company  by  foreclosure,  heUtt  that  he  took  it 
free  from  an  agreement  made  by  the  former 
owner,  a  street  railroad,  as  a  consideration  of 
the  purchase  by  it.— Chapman  t.  Syracuse  Rap- 
id-Transit Ry.  Co.  (Sup.)  250. 

Failure  to  pay  compensation  under  a  con- 
tract for  the  use  of  a  road  does  not  author- 
ize interference  with  the  use.— Chapman  t.  Syr- 
acuse Rapid-Transit  Ry.  Co.  (Sup.)  260. 

That  the  terminus  has  been  slightly  changed 
in  the  actual  operation  of  a  part  of  a  road  un- 
der a  contract  for  its  use  htid  not  to  impair  the 
right  to  enjoin  interference  with  the  use.— 
Chapman  t.  Syracuse  Rapid-Transit  Ry.  (Ik). 
(Sup.)  250. 

One  co-tenant,  bound  not  to  conyey  an  inter- 
est without  the  other's  consent,  could  not  con- 
vey a  perpetual  right  to  operate  cars  on  con- 
sent inferable  from  their  operation  for  several 
years  without  complaint— Chapman  v.  Syra- 
cuse Rapid-Transit  Ky.  Co.  (Sup.)  250. 

A  company  which  has  acquired  the  interest 
of  co-tenants  of  a  road  may  object  to  the  exer- 
cise of  an  easement  to  which  only  one  interest 


is  subject.— Chapman  v.  Syracuse  Rapid-Tran- 
sit Ry.  Co.  (Sup.)  250. 

A  street  railway  operating  a  double  track 
jointly  with  another  held  to  have  the  privilege 
of  running  cars  of  a  leased  line  over  the  double 
track.— Coney  Island  &  G.  Ry.  Co.  v.  Coney 
Island  &  B.  R.  Co.  (Sup.)  508. 

S  2«    Regulatioii  and  operation. 

A  driver  held  not  negligent  in  failing  to  ob- 
serve a  boy  that  fell  on  the  track  four  feet  in 
front  of  the  horses  at  night.— De  lola  v.  Met- 
ropolitan St.  Ry.  Co.  (Sup.)  22. 

A  collision  between  a  vehicle  and  a  street 
car  held  the  result  of  the  negligence  of  the 
driver  of  the  vehicle. — Lofkowits  v.  Metropoli- 
tan St.  Ry.  Co.  (Sup.)  215. 

Where  a  preponderance  of  the  evidence 
shows  no  negligence  in  a  street-railway  com- 
pany, plaintiff  cannot  recover  for  injuries  sus-* 
tained.— Van  Wagner  v.  Metropolitan  St.  Ry. 
Co.  (Sup.)  215. 

A  bicyclist  killed  by  a  street  car  held  guilty 
of  contributory  negligence. — Cardonner  v.  Met- 
ropolitan St.  Ry.  Co.  (Sup.)  500. 

Ordinance  requiring  safety  fenders  on  electric 
street  cars  not  more  than  three  inches  from 
track  held  unreasonable.— (Tlty  of  Brooklyn  v. 
Nassau  Electric  R.  Co.  (Sup.)  609. 

Plaintiff,  injured  while  attempting  to  cross 
track,  held  guilty  of  contributory  negligence. — 
Hickman  v.  Nassau  Blectric  R.  Co.  (Sup.)  751. 

STREETS. 

See  "Highways";   '^Municipal  Ck>rporations."  §S 
8.  SL 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award," 
II. 

SUBROGATION. 

On  foreclosure  of  a  second  mortgage,  the 
owner  of  the  equity  of  redemption  is  not  enti- 
tled to  share  in  the  proceeds  for  payments  by 
him  on  such  mortgage.— Schreyer  v.  Saunders 
(Sup.)  921. 

The  owner  of  the  equity  of  redemption  is 
not  entitled  to  be  subrogated,  as  atrainst  the 
second  mortgagee,  to  the  lien  of  the  first  mort- 
gage, for  payments  thereon  by  him.— Schreyer 
V.  Saunders  (Sup.)  021. 

Executrix  paying"  debts  of  testator  held  sub- 
rogated to  creditors'  rights,  though  she  took 
no  assignment  of  their  claims.- In  re  O'Brien 
(Sup.)  925. 

SUBSCRIPTIONS. 

Subscription  to  a  seminary  held  not  enforce- 
able, as  being  without  consideration.— Hull  v. 
Pearson  (Sup!)  518. 

SUBTERRANEAN  WATERS. 

See  "Waters  and  Water  Cont^**  §  1. 
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SUIT. 


SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  f  3. 
Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  §  7. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  |  4. 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Eiecutton,"  (  2. 

SUPREME  COURTS. 

See  ••ConrtB,"  |  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVIVING  PARTNERS. 

See  ''Partnership,"  {  4. 

SUSPENSION. 

Of  benefit  insurance,  see  "Insurance,"  S  6. 

TAXATION. 

See,  also,  "Internal  ReT«aiie." 

Loo(U  cr  tpeoua  taxei. 

Assessments   for   municipal  improvements,    see 
"Municipal  Corporations,"  f  6. 

Occupation  or  privilege  taxet* 
See  "Intoxicating  Liquors,"  S  2. 

S  1.     IieTy  and  assesament. 

The  jurisdiction  of  tax  commissioners  to  as- 
sess a  tax  on  bank  stock  is  not  affected  by  the 
existence  of  outside  facts  bearing  on  the  prop- 
er measure  of  deduction  which  were  never 
called  to  their  attention.— Citizens'  Sav.  Bank 
V.  City  of  New  York  (Sup.)  295. 

Since  a  nonresident  voluntarily  submits  to  the 
jurisdiction  of  the  state  for  purposes  of  tax- 
ation by  purchasing  property  within  the  state, 
such  nonresidence  is  no  excuse  for  failure  to 
apply  to  tax  commissioners  for  deduction  from 
nn  assessment— Citizens'  Sav.  Bank  v.  Qty  of 
New  York  (Sup.)  295. 

Under  Laws  1896,  c.  908,  |  32,  held,  that  an 
assessment  to  one  as  trustee  by  the  use  only  of 
the  words  "as  trustee,"  following  his  name,  was 
void.— People  v.  Feitner  (Sup.)  407. 

The  appearance  before  the  assessors  each 
year  on  grievance  day  and  objecting  only  to 
the  amount  of  the  assessment,  though  with  full 
knowledge  of  the  manner  and  method  of  the  I 


assessment,  waives  any  irregularity  in  re^^ 
thereto.— In  re  Eckerson  (Co.  Ct.)  373. 

An  Irregular  assessment  held  not  an  ilkiEil 
and  improper  assessment  within  Laws  1892.  >- 
686,  so  as  to  require  the  county  to  refund  t> 
taxes  paid  thereunder.— In  re  Eckerson  ^C:* 
Ct.)  373. 

Failure  of  assessors  to  meet  on  grievance  dij 
is  an  irregularity  not  rendering  the  assessm^s: 
void.— In  re  Young  (Co.  Ct)  861. 

§  2*  Payaieiit  and  refuniHng  or  reeor- 
exf  of  tax  paid. 

A  nonresident  bank,  a  stockholder  in  a  baik 
in  the  state,  cannot  recover  back  a  tax  leTi<M 
on  such  stock,  on  the  ground  that  it  had  &^ 
taxable  surplus,  where  it  failed  to  apply  t<« 
the  tax  commissioners  for  a  deduction.— i^ti- 
zens'  Sav.  Bank  v.  City  of  New  York  (Sup.)  21VI 

S3.  Golleotion  aad  emf  oxcemeat 
aKainat  peraoAs  or  porsomal  prop- 
erty. 

Warrant  for  sale  and  distress  of  personalty 
for  taxes  under  Laws  1882.  c.  410,  §  854.  k(ld 
not  an  execution  for  which  fees  were  provided 
in  section  1710.— Manhattan  Ry.  Co.  v,  Mergt* 
(Sup.)  563. 

Laws  1882,  c.  410,  S  854,  empowering  the  offi- 
cer distraining  personalty  for  taxes  to  collee: 
the  costs  of  the  distress  and  sale,  did  not  bq- 
thorize  fees  where  tax  was  paid  without  dis- 
tress.—Manhattan  Ry.  Co.  V.  Merges  (Sap.» 
563. 

I  4.     Tax  titles. 

Petition  in  summary  proceedings  by  pur- 
chaser at  tax  sale  should  state  facts  anthorii- 
ing  proceeding  under  Laws  1880,  c.  275l— In  re 
Cary  (Sup.)  6. 

Summary  proceedings  by  purchaser  at  tax 
sale  for  possession  before  notice  given  under 
Laws  1880,  c.  275,  f  7,  hdd  premature.— In  re 
Cary  (Sup.)  6. 

One  seeking  to  recover  in  summary  proceed- 
ings under  Laws  1880,  c.  275,  should  show  facts 
indicating  relation  of  landlord  and  tenant— In 
re  Cary  (Sup.)  6. 

f  6.     Xiegaoy,   iaheritaaea,   amd   transfer 
taxes. 

Where  a  will  bequeathed  a  portion  of  an  es- 
tate to  the  executor  absolutely,  such  portion  is 
taxable,  though  a  trust  thereof  arose  in  faTor 
of  the  testator's  next  of  kin  from  evideocf 
aliunde.— In  re  Edson  (Sup.)  409. 

Trust  deeds  held  intended  to  vest  the  trustee's 
interest  in  possession  or  enjoyment  on  the 
grantor's  death,  so  as  to  render  the  property 
subject  to  taxation  under  Laws  1892,  c  ZS/d,— 
In  re  Bostwick's  Estate  (Sup.)  495. 

TAXATION  OF  COSTS. 

See  "Costs,"  {  B. 


TEACHERS. 

See  "Schools  and  School  DistrictSt''  |  1. 
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TENANCY  IN  COMMON. 

S    1.     Miitval  riiel&tfl,  duties,  and  llalilll- 
ties  o£  oo*teaAats« 

STidence  held  inBufflcient  to  establish  adyerse 
ssion   against   co-t extant. —HamerBhlag  t. 
uryea  (Sup.)  615. 

A  co-teiuint  held  not  entitled  to  charge  against 
^lie  land,  in  partition,  the  coftt  of  insurance  tak- 
€*ix  out  in  his  own  name.— Havey  v.  Kelleher 
iSup.)  889. 

In  partition  by  an  heir  against  an  adminis- 
t.T*ator,  who  was  also  a  co-tenant,  the  latter 
ciinnot  charge  against  the  land  expenses  of 
l>uildings  erected  for  his  private  use  without 
the    heir's  consent.— Havey    v.   Kelleher   (Sup.) 

TENDER. 

Where  a  debtor,  having  funds  in  bank  to 
ine^t  it,  was  about  to  draw  a  check,  but  the 
<-r<>ditor  refused  to  accept  it,  kdd  a  sufficient 
tender  .—Link  t.  Mack  (Sup.)  115. 

'Where  the  evidence  in  an  action  brought  in  a 
district  court  does  not  sliow  whether  a  tender 
filotided  was  made  before  action  brought,  it  is 
(^rror  to  dismiss  the  complaint— Braumann  v. 
Vanderpoel  (Sup.)  216. 

A  tender  made  to  one  who  holds  goods  to  se- 
cure a  lien  ueed  not  be  for  the  exact  amount 
of  the  lien,  provided  it  is  for  an  amount  sulti- 
eient  to  pay  it.— Zeltlin  v.  Arkaway  (Sup.) 
1058. 

When  one  who  holds  goods  to  secure  a  lien 
thereon  positively  refuses  to  release  them,  one 
making  a  tender  of  the  amount  of  the  lien  need 
not  comply  with  all  the  formalities.— ZeitHn  v. 
Arkaway  (Sup.)  1058. 

TESTAMENTARY  CAPACITY. 

See  **Wills,*'  S  1. 

TESTAMENTARY  POWERS. 

Creation,  see  "Wills,"  §  8. 

TITLE. 

BuiBdency   of   title   of    vendor   of    lands,    see 
"Vendor  and  Purchaser,"  f  1. 


TOOLS. 

Inability  of  employer  for  defects,  see  "Master 
and  Servant,"  §  2. 

TORTS. 

Particular  torU. 
See  "Conspiracy,"  fi  1;    *'False  Imprisonment." 


•  1;    "PSraud";    "Libel  and   Slander" 
licious    Prosecution";      "Negligence" 
sauce";   *Trover  and  Conversion." 
Causing  death,  see  "Death,"  |  1. 
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Ma- 

"Nui- 


T0» 

See,  also,  "Municipal  ( 

(  1.     OoTemment  i 

Town  Laws  1897,  c.  | 
submission  of  any  matti 
of  officers  to  a  vote  at 
petition  therefor  was  fl 
20  days  before  such  toi 
tory.— People  v.  Town  i 
bridge  (Sup.)  64. 

8  9.    Property,  ooat 

Under  Laws  1892,  < 
Laws  1896.  c.  309,  a  cc 
lighting  a  district  comp 
within  an  incorporated 
ban  Efectric  Light  Co.  ' 
(Sup.)  443. 

TRADE-MARKS  AN 

i  1.    Itarka  and  amai 
ersliiv* 

The  word  **Brunswick) 
name,  and  showing  truly 
is  obtainable,  cannot  be  a 
to  such  asphalt.— -Gabri< 
Pav.  Co.  (Sup.)  30. 

i  8.    IafiiiiKem«at  a 
tlon. 

In  an  action  to  enjoin 
trade-name,  heid.  that  pi 
by  Code  Civ.  Proc.  §  6 
liminar)'  injunction  to  i 
fendflnt  pendente  lite  of 
ing  Mfg.  Co.  V.  Joseph  I 
114. 

TRl 

See,   also.    "Xew  Trial" 
nesses. 

Proceedlng8  im 
See  "Continuance." 
Place  of  trial,  see  **Veni 

Trial  of  particuUw  civil 
Criminal  prosecutions,  s 
Suits  to  set  aside  frau    i 
•'Fraudulent  Conveyaj    i 

9  1.     Notloe    of    tri 

prooeedlava. 

The  sufficiency  of  a  i    I 
passed  on  on  a  motion 
accept  it.--Lauferty  v.    i 
Life  Ass*n  (Sup.)  121. 

Code  Civ.  Proc.  §  79 
by  insertiug  in  the  not 
that  plaintiff  claims  a     i 
special  rule  14  of  the  ( 
—Hamilton  v.  Fourth       \ 
Y.)  656. 

S   2.     Dook«ta,  lists. 

Striking  case  from  a     i 
ure  to  revive  as  to  ce 
ror.— First  Nat  Bank 


k^jUM    \,«»m^uvftni.) 


the  answer  was  not  served  until  too  late  to  pat 
the  cause  on  the  calendar,  held  proper. — Pritch- 
ard  y.  Nederland  Life  Ins.  Go.  (Sup.)  636. 


I  a. 


ad  conduet  of  trial  in  gea- 


Oonrse 
eraL 

In  an  action  for  rent,  where  defendant  had 
the  afflrmatiye  of  the  issue,  held^  she  was  en- 
titled to  open  and  close. — Trenkman  y.  Schnei- 
der jgnp.)  770. 

The  action  of  the  trial  jud^e  in  practically 
conducting  plaintiffs  case,  by  examining  plain- 
tiff and  his  witnesses  while  on  the  stand,  held 
to  warrant  a  reversal.— Bolte  v.  Third  Ave.  R. 
Co.  (Sup.)  1038. 

S  4*     Reoeption  of  oTidenoo. 

Where  objection  to  a  question  can  be  easily 
obviated,  and  the  testimony  sought  4e  rele- 
vant, it  is  improper  to  exclude  it  without  ob- 
jection being  made. — McKieman  v.  Ballin 
(Sup.)  949. 

§  6.     Argrnmonts  and  ooadnot  of  oomuieL 

Improper  remarks  of  counsel,  though  the  court 
charged  the  jury  to  disregard  theim  held  ground 
for  reversal.— Bagully  v.  Morning  Journal  Ass'n 
(Sup.)  605. 

An  improper  remark  of  counsel  held  to  vitiate 
a  verdict.— Klein  v.  Harding  (Co.  Ct.)  861. 

I  6.     Takins  ettue  or  qneatioii  from  Jury. 

Under  Code  Civ.  Proc.  §«  481,  723,  a  nonsuit 
should  be  granted  if  there  is  a  variance,  and  no 
amendment  is  asked  or  ordered. — Thill  v.  Hoyt 
(Sup.)  78. 

A  nonsuit  does  not  warrant  a  judgment  dis- 
missing the  complaint  on  the  merits.— Tlyry  v. 
Taylor  Brewing  &  Malting  Co.  (Sup.)  85. 

Where  the  court  properly  submitted  all  the 
issues  to  the  jury,  and  they  were  found  for 
plaintiff,  it  was  error  to  direct  a  verdict  for 
defendant.— Sullivan  v.  Metropolitan  St  By. 
Co.  (Sup.)  88. 

Where  the  only  testimony  to  a  change  in  a 
contract  was  that  of  two  interested,  but  unim- 
peached,  witnesses,  their  credibility  was  for  the 
jury.— Gair  v.  Cohen  (Sup.)  180. 

On  motion  for  dismissal  at  the  close  of  plain- 
tiflfs  evidence,  such  evidence  must  be  taken 
as  true,  and  construed  in  a  light  most  favorable 
to  plaintiff.— Schiller  v.  Dry  Dock,  B.  B.  &  B. 
B.  O.  (Sup.)  184. 

The  court  should  not  nonsuit  because  of  con- 
tradictions of  the  sole  witness,  where  the  in- 
consistencies may  be  reconciled.  —  Crowe  v. 
House  of  the  Good  Shepherd  (Sup.)  223. 

Where  evidence  so  decidedly  preponderates 
that  a  verdict  contrary  thereto  would  be  set 
aside,  a  verdict  should  be  directed. — Cohn  v. 
David  Mayer  Brewing  Co.  (Sup.)  293. 

Though  there  be  no  conflict  in  the  evidence, 
yet  the  case  is  for  the  jury  where  all  the  wit- 
nesses are  interested.— Gorman  v.  Williams 
(Sup.)  1031. 

A  party  may  withdraw  his  motion  for  the 
direction  of  a  verdict,  where  the  court  has  not 
acted  upon  it. — Gorman  v.  Williams  (Sup.) 
1031. 


TT  ucT&v  vuc  ucLciun;  bw  Lvrui  lu  uit;  answer  a 

not  supported  by  evidence,  it  is  proper  to  direct 
a  yerdict.— Harding  v.  Jenkins  (Sup.)  1086. 

I  7.     Instmetioma  to  Jury. 

Error  in  refusing  a  charge  is  no  gronnd  for 
reversal,  if  corrected  in  another  charge.- 
Trenkman  v.  Schneider  (Sup.)  770. 

An  instruction  that,  if  the  occurrence  did  not 
happen  as  plaintiff  described,  to  find  for  defend- 
ant, is  too  broad.— Bendit  v.  Third  Are.  R.  Oo. 
(Sup.)  780. 

An  instruction  on  an  issue  not  presented  by 
thepleadings  is  properly  refused. — Rosenblatt 
V.  Haymann  (City  Ct.  N.  Y.)  378. 

9  8.     Vordiot. 

Where  intent  of  jury  is  clear  in  their  answer 
of  "Not  proven"  to  an  issue  of  guilty  of  adul- 
tery, the  court  may  change  the  answer  to 
"No."— Cruikshank  v.  Cruikshank  (Sop.)  699. 

S  9.     WaiTor  and  oorrootioa  of  iRo^v- 
laritioB  and  orrora. 

Error  in  refusing  to  permit  a  witness  to  an- 
swer a  proper  question  is  cured  by  his  snbse- 
quent  testimony  covering  the  point  called  for. 
— Havlin  v.  Krulish  (Sup.)  275. 

TROVER  AND  CONVERSION. 

Right    of    pledgee    to    maintain    action,     aee 
"Pledges." 

8  1.     Aota    oonatitntiaK    conTorsioa,    aad 
UabiUt7  therefor. 

Evidence  held  to  show  a  conversion.— Lyttle 
V.  Petty,  Soulard  &  Walker  Realty  0>.  (SupJ 
222. 

The  mere  fact  that  a  check  given  by  an  agent 
for  money  collected  for  the  principal  was 
not  paid  when  presented  held  not  to  show  a 
conversion. — National  Life  Asa'n  of  Hartford. 
Conn.,  V.  Thompson  (Sup.)  401. 

Seizure  of  books  by  a  sheriff,  and  serrice  of 
notice  on  debtors,  held  not  to  constitute  conver- 
sion.—Vogedes  V.  Beakes  (Sup.)  G62. 

S   2.    Aotioma. 

(Question  whether  a  carrier  converted  freight 
which  it  could  not  find  until  after  suit  brought 
held  for  the  jury.— Wamsley  v.  Atlas  S.  S, 
Co.  (Sup.)  284. 

Where  defendant  denied  only  the  oonTersion. 
held,  that  he  could  not  prove  that  he  took  the 
goods  as  agent  of  one  having  a  right  to  them.— 
Blum  V.  Langfeld  (Sup.)  298. 

On  an  issue  of  conversion,  held,  that  defend- 
ant might  testify  as  to  conversations  held  with 
plaintiff. — National  Life  Ass'n  of  Hartford, 
Conn.,  T.  Thompson  (Sup.)  401. 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Monopo- 
lies," S  1.  -— F- 

Conveyances  in  trust  for  creditors,  see 
ments  for  Benefit  of  Creditors." 

Creation  by  will,  see  **WiIls,"  |  S. 

Trust  deeds,  see  "Mortgages." 
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§    1.     Cr«atioa,  ezlstMioe,  aad  Talidity. 

Decision  on  appeal  h^'ld  to  adjudicate  that  a 
trust  on  property  derised  arose  from  extrinsic 
facts,  and  not  under  a  will.— In  re  Edson  (Sup.) 
409. 

Where  a  husband,  in  Tiew  of  a  mutual  agree- 
ment with  his  wife  to  live  apart,  conveyed  prop- ' 
erty  in  trust  for  her  benefit,  to  be  afterwards 
conveyed  to  his  heirs  on  her  death,  held  that 
s^ubsequent  cohabitation  did  not  avoid  bis  deed 
as  to  the  heirs.— Smith  v.  Terry  (Sup.)  447. 

Deposit  of  a  fund  in  bank,  payable  to  the  de- 
positor, or,  in  case  of  his  death  without  draw- 
ins  it,  to  another,  does  not  create  a  trust  in 
favor  of  the  other.— Sullivan  v.  Sullivan  (Sup.) 

f   2.     AppointBtent,      4iiAlUl€«tioa«      and 
tenure  of  tnutee. 

Kvidence  h^ld  to  justify  removal  of  trustee 
without  compensation  for  services.- Walton  v. 
Collins  (Sup.)  1045. 

§  3«     Ifanasemeiit  and  disposal  of  trust 
property* 

Order  app()inting  substituted  trustee,  and  or- 
dering securities  turned  over,  held  to  give  no- 
tice tnat  the  securities  represented  a  greater 
investment  than  their  face  amount.— New  York 
Life  Insurance  &  Trust  Co.  v.  Baker  (Sup.) 
G18. 

A  trustee  who  has  paid  life  tenant  interest 
on  bonds  bought  at  premium,  while  authorities 
preponderated  in  favor  of  right  of  life  tenant 
thereto,  on  making  good  to  the  principal  the 
interest  which  he  should  have  resenred,  need 
not  pay  the  tenant  the  interest  on  the  amount 
for  which  he  is  liable.— New  York  Life  Insur- 
ance &  Trust  Co.  V.  Baker  (Sup.)  018. 

Where  trustee  invested  money  in  govern- 
ment bonds  at  a  premium,  income  to  be  paid 
to  one  for  life,  with  remainder  to  another,  the 
premium  is  to  be  made  good  out  of  the  interest. 
—New  York  Life  Insurance  &  Trust  Co.  v.  Ba- 
ker (Sup.)  018. 

A  ratification  by  the  cestui  que  trust,  with 
full  knowledge,  of  an  agreement  between  the 
trustee  and  a  third  person,  cannot  be  avoided 
on  the  ground  that  the  ratification  was  under 
duress  of  poverty.  —  Wetmore  v.  Stromeyer 
(Sup.)  1086. 

i   4.    ExecntioA  of  trust  by  trustee  or  by 
oourt. 

Where  property  held  In  trust  for  a  wife  for 
life  was  deeded,  in  accordance  with  the  trust, 
at  her  death  to  his  heirs,  the  deed  was  not 
void  because,  when  executed,  the  wife's  lessee 
was  in  possession  under  a  lease  for  a  term  of 
years.— Smith  v.  Terry  (Sup.)  447. 

I  5.    Aooountias    Mid    eompomsation    of 
trustoo. 

A  trustee  held  entitled  to  a  counsel  fee.— 
Woerz  V.  Schumacher  (Sup.)  8. 

Trustees  hHd  entitled  to  interest  on  moneys 
expended  from  time  of  payment— Woerz  v. 
Schumacher  (Sup.)  8. 

A  trustee  hHd  entitled  to  interest  on  moneys 
advanced  in  managing  the  property. — Woerz  v. 
Schumacher  (Sup.)  8. 


Trustees  paying  a  sum  in  compromise  of  a 
suit,  to  be  repaid  them  out  of  specific  proper- 
ty, held  entitled  to  interest,  independent  of  the 
contract— Woerz  v.  Schumacher  (Sup.)  8. 

A  trustee  held  not  entitled  to  commissions  on 

Sersonalty  put  into  improvements  on  realty.— 
pencer  v.  Spencer  (Sup.)  460. 

Trustees  paying  over  the  whole  income  for 
nine  years  to  the  beneficiaries,  held  not  entitled 
to  commissions  thereon.— Spencer  v.  Spencer 
(Sup.)  460. 

Service  of  process  on  an  infant  held  not  es- 
sential to  confer  jurisdiction  on  the  court  of 
an  application  by  a  trustee  of  her  estate  to  be 
discharged.— In  re  Cutting  (Sup.)  946;  In  re 
Hamilton's  Will,  Id.^ 

An  order  discharging  a  trustee  of  an  in- 
fant's estate,  and  appointing  a  gruardian  ad 
litem,  nominated  by  the  trustee  in  violation  of 
(General  Practice  Rule  49,  held  invalid.— In  re 
Cutting  (Sup.)  948;   In  re  Hamilton's  Will,  Id. 

i  6.    Establiskmeut  and  enforoemout  of 
trust. 

A  bona  fide  purchaser  from  a  trustee  of  trust 
property  hdd  to  acquire  a  good  title.— Riley  v. 
Cummings  (Sup.)  60. 

Where  an  officer  and  stockholder  of  a  cor- 

? oration,  knowing  it  to  be  insolvent,  participated 
n  the  use,  for  the  corporation,  of  trust  funds, 
he  is  personally  liable  therefor.— Anderson  v. 
Daley  (Syp.)  511. 

Where  the  trustees  refuse  to  sue  for  a  con- 
version of  the  trust  funds,  the  beneficiaries  may 
sue  in  their  own  names  to  protect  the  estate. — 
Anderson  v.  Daley  (Sup.)  511. 

The  defense  of  laches  cannot  be  used  to  pro- 
tect unfaithful  trustees  except  in  extreme  cases. 
—Jenkins  v.  Hammerschlag  (Sup.)  584. 

UNDERTAKINGS. 

See  "Bonds." 

UNDUE  INFLUENCE 

Procuring  making  of  will,  see  "Wills,"  |  2. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer,"  1 1. 

USAGES. 

See  "Customs  and  Usages." 

USE  AND  OCCUPATION. 

In  the  absence  of  a  contractual  relation,  no 
recovery  can  be  had  for  use  and  occupation.— 
Alt  V.  Gray  (Sup.)  657. 

VACATION. 

Vaoatina  parUeular  prwxedingi* 
Of  attachment,  see  "Attachment,"  |  5. 
Of  judgment,  see  "Judgment,"  i  L 
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VENDOR  AND  PURCHASER. 


See,  also,  "Salea.* 

Specific  perf6rmmnc«  of  contract,  tee  ''Specific 
Performance." 

I   1.    PorformwRo*  of  eoatraet* 

JndgmeDt  construing  will,  though  erroneous, 
where  all  persons  interested  are  parties,  held  to 
make  title  based  on  such  judgment  marketable. 
—Brown  v.  Mount  (Sup.)  6fi. 

Deed  by  one  of  two  co-tenants  under  cotc- 
nants  of  warranty  as  of  title  as  to  entire  prop- 
erty, followed  by  adverse  possession,  Held  to 
alye  grantee  marketable  title.— Hamershlag  t. 
Duryea  (Sup.)  615. 

Evidence  held  insuflicient  to  show  marketable 
title  by  adverse  possession.— Hamershlag  ▼. 
Duryea  (Sup.)  615. 

i  2.    Bamodlea  of  puroliMMr. 

A  purchaser  held  entitled  to  recover  as  dam- 
ages the  payment  she  had  msde  on  the  land 
contract,  tne  vendor  being  unable  to  perform. — 
Dooath  T.  Germania  Land  Co.  (Sup.)  318. 

VENUE. 

§  1.    Ohaactt  •'  Teama  or  plaea  of  triaL 

Where  the  cause  of  action  arose  in  another 
county,  and  the  convenience  of  defendant's  wit- 
nesses requires  it,  the  change  must  be  made 
regaidless  of  the  inconvenience  to  plaintiff.— 
Hedges  v.  Bemis  (Sup.)  566. 

To  authorise  a  change  for  the  convenience  of 
witnesses,  it  must  appear  that  defendant  is 
advised  by  counsel  that  he  cannot  safely  pro- 
ceed to  trial  without  their  presence. — Rander- 
son  V.  White  Star  Towing  (3o.  (Sup.)  1004. 

VERDICT. 

Directing  verdict  in  civil  actions,   see  'Triar* 

S6. 
In  criminal  prosecutions,  see  ^'Criminal  Law,*' 

§2. 
Review  on  appeal,  see  "Appeal,"  f  7. 
Setting  aside,  see  "New  Trial,"  |  L 

WAIVER. 

See  "Estoppel.*' 

Of  objectUmM  to  parHcular  acts  or  TproceedingB. 

Error  waived  in  appellate  court,  see  "Appeal," 
S  7- 

0/  righU  or  remedieM, 

Right  to  appeal,  see  "Appeal,"  §  8. 

WARRANT. 

H'or  attachment,  see  "Attat-hment,"  S  3, 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  8  3. 


WATERS    AND    WATER    COURSES. 

See,  alao,  "Navigable  Waters." 

I  1.     8mbt«mn««m  Mid  pev«ol*tlac  v:^ 

A  dty  held  liable  for  lowering  the  ler^  of 
ondergroiind  waters  under  another's  land  bj  a 
pumping  station  connected  with  its  water- 
works.—Forbell  T.  City  of  New  Yor*  (Sap.^ 
790. 

WAYS. 

Public  ways,  see  "Highways";  "Municipal  Cor- 
porations,*^ {  8. 

WIDOWS. 

Dower,  see  "^Dower." 

WILLS. 

See  "Executors  and  Administrators.* 
Oliaritable  bequests  and  devises,  see  ''Charities.** 
Construction     and     execution    of     trasta,     see 

"Trusts." 
Legacy  and  succession  taxes,  see  "Taxation." 

S  6. 
Restrictions  on  perpetuities,  see  "Perpetuities.** 

S   1«    Testaatentary  «apaoity. 

Bvidence  held  to  show  competency  of  a  tesU- 
tor  at  making  of  his  wiU.--In  re  Cooaty's  Will 
(Sur.)  854. 

I  2.     B«««ialte8  and  TaUdlty. 

Evidence  held  not  to  show  undue  infloence  in 
procuring  wUl.— In  re  McGUrs  WiUs  <Sar.)  856. 

8  3.    Goauitnetioa* 

A  devise  to  cbildren  with  remainder  to  sur- 
vivors where  one  dies  under  21  held  not  to  ap- 
ply as  to  the  lemainder  where  the  deceased 
child  left  issue.— Duncklee  v.  Butler  (Sup.)  32). 

Where  a  devise  to  testator's  widow  vras  the 
same  as  her  dower  interest  it  waa  in  addi- 
tion thereto,  since  otherwise  there  was  no 
room  for  election  on  her  part.— Duncklee  v. 
Butler  (Sup.)  329. 

Under  a  will  directing  that  the  executor  shall 
sell  within  two  years,  his  failure  to  sell  within 
that  time  held  not  to  terminate  the  power  of 
sale.— Spitser  v.  Spitzer  (Sup.)  470. 

An  express  trust,  and  not  merely  a  power  in 
trust,  held  created  by  the  terms  of  a  will.— 
Spitzer  v.  Spitzer  (Sup.)  470. 

Invalid  portions  of  will  held  separable,  and 
not  invalidating  other  portions  of  will.— Dunck- 
lee V.  Butler  (Sup.)  491. 

A  court  of  equity  will  not  construe  a  will  in 
respect  to  personal  estate,  where  a  trust  is  not 
involved,  and  where  the  surrogate's  court 
would  have  jurisdiction  under  the  atatate.— 
Ludwig  V.  Bungart  (Sup.)  51. 

Legal  representatives  of  predeceased  chilil 
held  to  share  with  the  living  children  of  tests- 
tor.  under  will  directing  that,  in  default  of  U- 
sue  of  a  deceased  child,  its  share  should  revert 
to  testator's  next  of  kin. — In  re  Rhoades  (Sup.) 
917;  In  re  Wheelwright's  EsUte,  Id. 
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